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4, I particularly do not share the view—inasmuch as such a view may be implied in the
Chamber’s decision—that the Updated DCC in this case is unclear in relation to the legal
significance of the details of the allegations pleaded in it. It is granted that an indictment will
be generally easier to follow—and that is always a desirable thing—if the narrative of all the
facts and circumstances relating to a charge of criminal conduct are set out under the
particular count to which they relate; although some readers may see some inconvenience in
the resulting repetition and prolixity, when the indictment addresses a very large set of facts
and circumstances cumulatively supporting multiple counts. But, that it is less easy to follow
an indictment in which the narrative of all the facts and circumstances had not been set out
under the relevant counts is, in my view, not a compelling reason for a decision like the one
made by the Chamber. An international criminal indictment is rarely without a flaw in the
eyes of the reader who did not draft it. But counsel of prudence generally recommends that
judges live with its imperfections, so long as reasonable notice of the charges has been
adequately communicated to the accused. The Chamber must necessarily determine such
questions whenever specifically raised by the accused, as was the case when the Single Judge
of the Pre-Trial Chamber considered and dismissed the preliminary motion alleging defects in
the DCC.> The absence of such a specific complaint by an accused entails one of those
occasions in which the Chamber as the umpire should simply resist the urge to insert itself so

heavily into the play, in order to cause the production of an improved indictment.

Dated this 20 November 2012, at The Hague A
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and the Prosecutor against the Decision of Trial Chamber I of 14 July 2009 ...) 1ICC-01/04-01/06-2205 OA 15
OA 16 dated 8 December 2009, p 32 at footnote 163. Perhaps, the Appeals Chamber did not feel called upon on
that occasion to say more, but it might have assisted if the Appeals Chamber had further explained whether or
not ‘circumstances’ should be seen as the intended shorthand terminology for what the Appeals Chamber
described as ‘background or other information that, although contained in the document containing the charges
or the confirmation decision, does not support the legal elements of the crime charged’, or whether they are
‘subsidiary facts’ that are different from ‘facts and circumstances’, as some decisions of the Pre-Trial Chamber
appear to suggest: see, for instance, Prosecutor v Banda & Jerbo (Corrigendum of the “Decision on the
Confirmation of Charges”’) ICC-02/05-03/09-121-Conf-Corr, supra, para 36.

3 See Prosecutor v Muthaura et al (Decision on the “Preliminary Motion Alleging Defects in the Documents
Containing the Charges (DCC) and List of Evidence (LoE) and Request that the OTP be ordered to re-file an
Amended DCC & LoE” ...), ICC-01/09-02/11-315 dated 12 September 2011.
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