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I. INTRODUCTION 

1.1 On 29 June 2007, the United States requested the establishment of a panel pursuant to 
Article 21.5 of the Understanding on Rules and Procedures Governing the Settlement of Disputes 
(DSU) concerning the alleged inconsistency with the WTO agreements of measures adopted by the 
European Communities to comply with the rulings and recommendations of the Dispute Settlement 
Body (DSB) in the dispute EC – Bananas III and subsequent related rulings.1  The request made by 
the United States followed a request made by Ecuador, on 23 February 2007, for the establishment of 
a panel pursuant to Article 21.5 of the DSU also concerning the alleged inconsistency of measures 
adopted by the European Communities to comply with the rulings and recommendations of the DSB 
in the EC – Bananas III dispute and subsequent related rulings.2 

1.2 On 6 July 2007, in a communication addressed to the compliance panel requested by Ecuador, 
the European Communities asked for a modification of the timetable in those proceedings, in order to 
take into account the timetable of the proceedings of the compliance panel that had been requested by 
the United States.  The European Communities asked that the deadline for its first written submission 
to the compliance panel requested by Ecuador be postponed until after the United States had filed its 
own first written submission in the compliance panel proceedings initiated by the United States.  The 
European Communities cited its concern that, were the United States to file its first written 
submission after the European Communities had filed its own, this would amount "to a de facto 
reversal of the order in which first written submissions should be submitted" and "create "very serious 
due process problems".3  When asked by the compliance panel requested by Ecuador to comment on 
the European Communities' request, in a communication dated 9 July 2007, Ecuador strongly 
objected to any delay in the proceedings.  In Ecuador's view, the timetable in the proceedings was 
"already much more protracted than the 90 days called for in Article 21.5" and "Ecuador would be 
prejudiced by a further delay, which [would] only [favour] the interests of the EC as the defending 
Party".4  Ecuador additionally noted that the European Communities had only filed its request "after 
Ecuador had submitted its first submission" and more than a week after the European Communities 
had received copy of the United States' request for the establishment of a compliance panel.5  Also on 
9 July 2007, the United States sent a communication to the compliance panel requested by Ecuador, 
providing comments for the Panel's consideration on the European Communities' request.  The United 
States noted that the European Communities had received a copy of the United States' request for the 
establishment of a compliance panel on 29 June 2007.  In the view of the United States, the European 
Communities did "not appear to have identified any 'very serious due process problems' that would 
arise if the current timetable were maintained in the present proceeding".6  On 10 July 2007, the 
compliance panel requested by Ecuador notified the parties in those proceedings that it did "not find it 
necessary, at this point, to amend the timetable ... fixed on 29 June".  The compliance panel requested 
by Ecuador informed the parties in those proceedings that it would "follow closely developments 
relating to the US request for the establishment of an Article 21.5 panel regarding the EC's 
compliance in the EC – Bananas III case [and in] the eventuality of a DSB decision to establish such 

                                                      
1 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007. 
2 EC – Bananas III (Article 21.5 – Ecuador II), Request for the Establishment of a Panel 

(WT/DS27/80) 26 February 2007. 
3 Communication by the European Communities to the Panel, dated 6 July 2007.  See Panel Report on 

EC – Bananas III (Article 21.5 – Ecuador II), para. 1.8. 
4 Communication by Ecuador to the Panel, dated 9 July 2007.  See Panel Report on EC – Bananas III 

(Article 21.5 – Ecuador II), para. 1.8. 
5 Ibid. 
6 Communication by the United States to the Panel, dated 9 July 2007.  See Panel Report on EC – 

Bananas III (Article 21.5 – Ecuador II), para. 1.8. 
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an Article 21.5 panel, [it would] promptly consult with the parties in order to decide whether the new 
developments should affect the timetable in the current proceedings."7 

1.3 At its meeting on 12 July 2007, the DSB decided, in accordance with Article 21.5 of the DSU, 
to refer to the original Panel, if possible, the matter raised by the United States in document 
WT/DS27/83.8  The Panel's terms of reference were the following: 

"To examine, in the light of the relevant provisions of the covered agreements cited 
by the United States in document WT/DS27/83, the matter referred to the DSB by the 
United States in that document, and to make such findings as will assist the DSB in 
making the recommendations or in giving the rulings provided for in those 
agreements."9 

1.4 On 3 August 2007, the United States requested the Director-General to determine the 
composition of the Panel, pursuant to paragraph 7 of Article 8 of the DSU.10  On 13 August 2007, the 
Director-General composed the Panel as follows: 

 Chairperson: Mr Christian Häberli 
 
 Members: Mr Kym Anderson 
   Mr Yuqing Zhang11 
 
1.5 Belize, Brazil, Cameroon, Colombia, Côte d'Ivoire, Dominica, the Dominican Republic, 
Ecuador, Jamaica, Japan, Mexico, Nicaragua, Panama, Saint Lucia, Saint Vincent and the Grenadines, 
and Suriname reserved their third-party rights to participate in the Panel's proceedings.12  At the 
request of some third parties, the Panel decided that third parties would have, in addition to the rights 
provided for under the DSU, the following additional rights:  (i) the right to be present during the 
entirety of the substantive meeting of the Panel with the parties and the third parties;  (ii) the right to 
receive copies of the Parties' first written submissions and rebuttals, as well as copies of the questions 
posed by the Panel to the parties and to the other third parties and copies of parties' and third parties' 
responses to such questions;  and, (iii) the right to ask oral questions to the parties during the course of 
the substantive meeting, although the parties would be under no obligation to respond to those 
questions. 

1.6 On 15 August 2007, the Panel addressed a communication to the parties (the United States 
and the European Communities), submitting draft Working Procedures and the timetable that the 
Panel proposed to follow in these proceedings and inviting them to an organizational meeting in order 
to receive the views of the parties.13  On the same date, the compliance panel requested by Ecuador 
also invited the parties to those proceedings (Ecuador and the European Communities) to a separate 
meeting to discuss the possibility of harmonizing the timetable in those proceedings with that of the 
Panel requested by the United States.  The compliance panel requested by Ecuador also consulted 
                                                      

7 Communication by Panel to the parties, dated 10 July 2007. 
8 EC – Bananas III (Article 21.5 – US), Constitution of the Panel (WT/DS27/84/Rev.1), 

5 September 2007, para. 1. 
9 Ibid., para. 2. 
10 Ibid., para. 3. 
11 Ibid., para. 4.  Members of the Panel are the same as those who were appointed on 15 June 2007 by 

the Director-General to the compliance panel requested by Ecuador.  See EC – Bananas III (Article 21.5 – 
Ecuador II), Constitution of the Panel (WT/DS27/82), 18 June 2007, para. 4. 

12 EC – Bananas III (Article 21.5 – US), Constitution of the Panel (WT/DS27/84/Rev.1), 
5 September 2007, para. 5. 

13 Communication by the Panel to the United States and the European Communities, dated 15 August 
2007. 
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Ecuador and the European Communities on the possibility of introducing adjustments to the Working 
Procedures that had been approved for those proceedings.14 

1.7 The organizational meeting was held with the parties (the United States and the European 
Communities) on 20 August 2007.  On the same date, the compliance panel requested by Ecuador 
held a separate meeting with the parties to those proceedings (Ecuador and the European 
Communities).  On 22 August 2007, the Panel notified the parties (the United States and the European 
Communities) and the third parties of the adopted Working Procedures and timetable.15 

1.8 On 23 August 2007, the compliance panel requested by Ecuador notified the parties to those 
proceedings (Ecuador and the European Communities) that, after consideration of the comments 
received from both parties, the timetable originally established remained unchanged.  The compliance 
panel requested by Ecuador also notified the parties of the amendments incorporated into the Working 
Procedures, in order to allow for the possibility of holding panel meetings in joint sessions of both the 
proceedings requested by Ecuador and those requested by the United States and to allow the panels to 
copy their communications to the parties in both cases.16 

1.9 In accordance with the timetable approved by the Panel, the United States filed its first 
written submission on 3 September 2007 and the European Communities on 14 September 2007.  The 
United States filed its rebuttal on 27 September 2007 and the European Communities on 
10 October 2007.  The Panel received third party submissions from Colombia and Japan, a joint third 
party submission from Belize, Cameroon, Côte d'Ivoire, Dominica, the Dominican Republic, Jamaica, 
Saint Lucia, Saint Vincent and the Grenadines and Suriname and another joint third party submission 
from Nicaragua and Panama. 

1.10 On occasion of the meeting of the compliance panel requested by Ecuador with the parties 
and third parties on 18 September 2007, the European Communities asked in its oral statement for a 
modification of the timetable of those proceedings.  At the end of that meeting the compliance panel 
requested by Ecuador communicated to the parties that it had looked into the matter and decided that, 
notwithstanding that panel's initial intention to either harmonize the timetable of those proceedings 
with that of the Panel requested by the United States or totally separate both cases, it could not at that 
point in time find a better alternative for the timetable of proceedings.  This despite the fact that the 
compliance panel requested by Ecuador was aware that the approved timetable implied a considerable 
burden of work, peaking at particular moments for the parties, as well as for the panel and the 
Secretariat.17 

1.11 The Panel met with the parties and third parties on 6 and 7 November 2007.  The meeting 
with the parties and third parties was held as an open hearing, allowing for the presence of interested 
public in the same room as the parties and third parties.  This decision was adopted by the Panel in 
response to a request from both parties, and in light of the circumstances of the case.  Noting that 
WTO Members have not reached definitive agreement regarding the possibility of opening WTO 
panel meetings to the public, the Panel emphasized that its decision in this case was not intended to 
set a precedent for future cases and proceedings.  As two third parties expressed concern about the 
presence of the public during the meeting and their preference to make their statements in a closed 
session, the Panel allowed for such session to take place during the course of the meeting for the 
purpose of hearing the statements of these two third parties. 

                                                      
14 Communication by the Panel to Ecuador and the European Communities, dated 15 August 2007. 
15 Communication by the Panel to the United States and the European Communities, dated 

22 August 2007. 
16 Communication by the Panel to Ecuador and the European Communities, dated 23 August 2007. 
17 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador II), para. 1.16. 
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1.12 On 21 November 2007, parties and third parties submitted replies to questions posed by the 
Panel.  On 26 November 2007, the United States and the European Communities submitted comments 
on the replies to questions. 

1.13 The compliance panel requested by Ecuador submitted its interim report to the parties in those 
proceedings on 27 November 2007.  Issuance of the interim report in that case had been originally 
scheduled for 23 November, but was delayed in order to ensure that replies to questions and 
comments on replies in the proceedings requested by the United States had been received by this 
Panel, before the interim report in the proceedings requested by Ecuador was issued.  The compliance 
panel requested by Ecuador issued its final report to the parties in those proceedings on 10 December 
2007.  The final report was circulated to Members on ... 18 

1.14 The Panel issued the descriptive sections of the draft report to the parties to the compliance 
dispute initiated by the United States on 11 January 2008.  On the same date, the Panel issued the 
relevant sections with their respective arguments to each of the third parties.  On 16 January 2008, the 
Panel received comments from the United States regarding the descriptive sections of the draft report, 
as well as from Brazil and Japan regarding the relevant sections with their own respective arguments.  
On the same date, the European Communities and Mexico stated that they had no comments. 

1.15 The Panel submitted its interim report to the parties on 6 February 2008.  On 14 February 
2008, the Panel received written requests for review of precise aspects of the interim report from the 
United States and the European Communities.  The Panel held a meeting with both parties on 
25 February 2008 to receive their arguments and comments regarding the requests of review of the 
interim report.  On 26 February 2008, the parties submitted written versions of the statements they 
had made at the 25 February 2008 meeting with the Panel.  The Panel issued its final report to the 
parties on 29 February 2008. 

II. FACTUAL ASPECTS 

A. BACKGROUND 

1. Object of the current dispute 

2.1 This dispute concerns measures adopted by the European Communities (EC) with the alleged 
purpose of complying with the rulings and recommendations of the Dispute Settlement Body (DSB) 
in the case European Communities – Regime for the Importation, Sale and Distribution of Bananas 
(EC – Bananas III) and with subsequent related rulings and recommendations.  Parties disagree as to 
whether these measures are in conformity with the European Communities' obligations under the 
WTO covered agreements. 

2. Basic chronology 

2.2 At its meeting on 25 September 1997, the DSB adopted the Appellate Body Report on EC – 
Bananas III (WT/DS27/AB/R) and the four panel reports on the same case (WT/DS27/R/ECU, 
WT/DS27/R/GTM-WT/DS27/R/HND, WT/DS27/R/MEX and WT/DS27/R/USA), as modified by the 
Appellate Body's Report.19  Pursuant to these reports, the DSB requested the European Communities 
to bring its banana regime, as found to be inconsistent with the General Agreement on Tariffs and 
Trade 1994 (GATT 1994), the General Agreement on Trade in Services (GATS) and the Agreement 

                                                      
18 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador II), para. 1.19. 
19 EC – Bananas III, Appellate Body Report and Panel Reports, Action by the Dispute Settlement Body 

(WT/DS27/12), 10 October 1997. 
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on Import Licensing Procedures (Import Licensing Agreement), into conformity with its obligations 
under those Agreements. 

2.3 On 7 January 1998, the arbitral award requested by Ecuador, Guatemala, Honduras, Mexico 
and the United States (US), pursuant to Article 21.3(c) of the DSU, was circulated.  The Arbitrator 
concluded that the "reasonable period of time" for the European Communities to implement the 
rulings and recommendations of the DSB adopted on 25 September 1997 in EC – Bananas III, would 
be the period from 25 September 1997 to 1 January 1999.20 

2.4 On 18 December 1998, Ecuador requested the DSB to re-establish the original panel in order 
to examine the consistency of the measures adopted by the European Communities to implement the 
rulings and recommendations adopted by the DSB in September 1997.21  On 12 January 1999, the 
DSB decided, in accordance with Article 21.5 of the DSU, to refer to the original panel the matter 
raised by Ecuador in document WT/DS27/41.22  The report issued by the compliance Panel requested 
by Ecuador was adopted by the DSB on 6 May 1999. 

2.5 On 14 January 1999, the United States requested authorization from the DSB to suspend the 
application to the European Communities, and its member States, of tariff concessions and related 
obligations under the GATT 1994, covering trade in an amount of US$520 million.23  On 29 January 
1999, the European Communities objected to the level of suspension proposed by the United States 
and requested that the matter of whether the level of suspension proposed was equivalent to the level 
of nullification or impairment of benefits suffered by the United States be submitted to arbitration.24  
On 18 February 1999, the United States therefore requested authorization from the DSB to suspend 
concessions to the European Communities and its member States consistent with the decision to be 
issued by the arbitrators.25  On 6 April 1999, the arbitrators determined that the level of nullification 
or impairment suffered by the United States in the EC – Bananas III dispute was US$191.4 million 
per year and decided that a suspension by the United States of the application to the European 
Communities and its member States of tariff concessions and related obligations under the GATT 
1994 covering trade for that maximum amount per year would be consistent with Article 22.4 of the 
DSU.26  On 9 April 1999, the United States requested that the DSB authorize it to suspend 
concessions to the European Communities and its member States in an amount up to $191.4 million 
per year.27 

2.6 On 23 June 2000, the European Communities and certain developing countries concluded a 
partnership agreement in Cotonou of Benin (the "Cotonou Agreement").  The Cotonou Agreement 
provided that the European Communities would allow the importation of products originating from 
beneficiary developing countries free of customs duties and charges having equivalent effect (or, at 

                                                      
20 EC – Bananas III, Arbitration under Article 21.3(c) of the Understanding on Rules and Procedures 

Governing the Settlement of Disputes, Award of the Arbitrator (WT/DS27/15), 7 January 1998.  See also EC –  
Bananas III, Arbitration under Article 21.3(c) of the Understanding on Rules and Procedures Governing the 
Settlement of Disputes (WT/DS27/16), 7 January 1998. 

21 EC – Bananas III (Article 21.5 – Ecuador), (WT/DS27/41), 18 December 1998. 
22 EC – Bananas III (Article 21.5 – Ecuador), Constitution of the Panel, Note by the Secretariat 

(WT/DS27/44), 18 January 1999. 
23 EC – Bananas III, Recourse by the United States to Article 22.2 of the DSU (WT/DS27/43), 

14 January 1999. 
24 EC – Bananas III, Request by the European Communities for Arbitration under Article 22.6 of the 

DSU (WT/DS27/46), 3 February 1999. 
25 EC – Bananas III, Recourse by the United States to Article 22.7 of the DSU (WT/DS27/47), 

18 February 1999. 
26 EC – Bananas III, Decision by the Arbitrators (WT/DS27/ARB), 9 April 1999. 
27 EC – Bananas III, Recourse by the United States to Article 22.7 of the DSU (WT/DS27/49), 9 April 

1999. 
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least, at preferential terms), until 31 December 2007.  In the sector of bananas, this trade preference is 
applied in the form of an annual importation into the European Communities of up to 775,000 mt of 
bananas subject to zero duty.28 

2.7 Through a communication dated 22 June 2001, the European Communities notified the DSB 
that it had: 

"[R]eached, with the United States of America and Ecuador, a mutually satisfactory 
solution within the meaning of Article 3.6 of the DSU regarding the implementation 
by the EC of the conclusions and recommendations adopted by the DSB in the 
dispute 'Regime for the importation, sale and distribution of bananas' (WT/DS27)."29 

2.8 Through a communication dated 26 June 2001 and addressed to the DSB, the United States 
referred to the Understanding reached with the European Communities on 11 April 2001.30  In its 
communication, the United States stated that the Understanding: 

"[I]dentifies the means by which the long-standing dispute over the EC's banana 
import regime can be resolved, but, as is obvious from its own text, it does not in 
itself constitute a mutually agreed solution pursuant to Article 3.6 of the DSU.  In 
addition, in view of the steps yet to be taken by all parties, it would also be premature 
to take this item off the DSB agenda."31 

2.9 Through a communication dated 3 July 2001 and addressed to the DSB, Ecuador referred to 
the Understanding reached with the European Communities on 30 April 2001.32  In its 
communication, Ecuador stated that the Understanding: 

"[I]dentifies means by which a long-standing dispute can be resolved.  However, the 
Understanding also comprises of the execution of two phases and requires the 
implementation of several key features, which demands the collective action of the 
WTO membership ...  [T]he Understanding reached with the EC refers to the current 
banana import regime in force as of 1 July 2001 as one of a transitory nature since, 
beginning at the latest on 1 January 2006, a new and definitive Tariff Only regime 
will be in force ...  Since the new EC banana import regime which is currently in 
force still requires that several steps be taken in the context of the DSB and other 
WTO bodies, it would be premature to take this item off the DSB agenda which 
considers this issue at every regular meeting pursuant to Article 21.6 of the DSU ...  
In light of the above and although Ecuador sees the Understanding as an agreed 
solution which can contribute to an overall, definite and universally accepted 
solution, it must be made clear that the provisions of Article 3.6 of the DSU are not 
applicable in this case."33 

2.10 On 14 November 2001, the WTO Ministerial Conference decided to waive Article I:1 of the 
GATT 1994: 

"[U]ntil 31 December 2007, to the extent necessary to permit the [EC] to provide 
preferential tariff treatment for products originating in ACP States as required by 

                                                      
28 European Communities' first written submission paras. 4-6. 
29 EC – Bananas III, Notification of Mutually Agreed Solution (WT/DS27/58), 2 July 2001. 
30 EC – Bananas III, Communication from the United States (WT/DS27/59), 2 July 2001. 
31 Ibid. 
32 EC – Bananas III, Understanding on Bananas between Ecuador and the EC (WT/DS27/60), 9 July 

2001. 
33 Ibid. 
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Article 36.3, Annex V and its Protocols of the ACP-EC Partnership Agreement,34 
without being required to extend the same preferential treatment to like products of 
any other member".35 

2.11 While in principle this waiver was to be valid until 31 December 200736, in regard to bananas 
this was subject to the terms and conditions set out in the text of the Decision, which include the 
additional provisions contained in the Annex to the Doha Waiver Decision (Bananas Annex).37 

2.12 Also on 14 November 2001, the WTO Ministerial Conference decided to waive Article XIII:1 
and XIII:2 of the GATT 1994: 

"With respect to the EC's imports of bananas, as of 1 January 2002, and until 
31 December 2005 ... with respect to the EC's separate tariff quota of 750,000 tonnes 
for bananas of ACP origin."38 

2.13 On 21 January 2002, the European Communities addressed a communication to the DSB, 
concerning its progress in the implementation of the DSB's recommendations and rulings in the EC – 
Bananas III dispute.  The European Communities informed the DSB that Regulation (EC) 
No. 2587/2001 had been adopted by the Council on 19 December 2001 and published in the Official 
Journal of the European Communities L 345 of 29 December 2001.39  It stated that: 

"By this Regulation, the EC has implemented Phase 2 of the Understandings with the 
United States and Ecuador (circulated as document WT/DS27/58 of 2 July 2001)."40 

2.14 In its session of 1 February 2002, the DSB considered a report submitted by the European 
Communities concerning its progress in the implementation of the DSB's recommendations regarding 
its bananas import regime.  At the meeting, the European Communities expressed its view that "this 
matter should now be withdrawn from the DSB agenda".41  The European Communities stated that it 
had implemented on schedule the second phase of the Understandings on Bananas concluded with the 
United States and Ecuador in April 2001, and had complied with its international obligations.  The 
European Communities added that the regime set out in Regulation (EC) No. 2587/2001, adopted on 
19 December 2001, would be applicable until the time the European Communities' banana import 
regime would become a tariff-only regime.  This would take place by 1 January 2006 at the latest, 
following the negotiations under Article XXVIII, which in principle would begin in 2004.  In 
response, at the same meeting, Ecuador stated that "like other countries, [it] also considered that this 
item should no longer appear on the agenda of future DSB meetings".  Ecuador added that the 
bilateral understanding signed with the European Communities on 30 April 2001: 

                                                      
34 (footnote original) Any reference to the Partnership Agreement in this Decision shall also include the 

period during which the trade provisions of this Agreement are applied on the basis of transitional measures 
adopted by the ACP-EC joint institutions. 

35 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision of 
14 November 2001 (WT/MIN(01)/15), 14 November 2001. 

36 Ibid., p. 2, para. 1. 
37 Ibid., p. 3, para. 3bis. 
38 Ministerial Conference, European Communities, Transitional Regime for the EC Autonomous Tariff 

Rate Quotas on Imports of Bananas, Decision of 14 November 2001 (WT/MIN(01)/16), 14 November 2001. 
39 EC – Bananas III, Status Report by the European Communities, Addendum (WT/DS27/51/Add.25), 

21 January 2002. 
40 Ibid. 
41 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 1 February 

2002 (WT/DSB/M/119), 6 March 2002, para. 3. 
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"[C]onstituted a sound basis for the EC to implement a transitional banana import 
regime so that by 1 January 2006, at the latest, a WTO-compatible tariff-only regime 
would be put into place.  The transitional regime contained various phases, stages and 
elements to be implemented.  One element was to obtain waivers from Articles I and 
XIII of the GATT 1994.  However, the decision to grant these waivers included new 
stages which would have to be carried out in order to ensure a proper transition to a 
tariff-only banana import regime, as from 1 January 2006.  Accordingly, insofar as 
the EC continued to implement the DSB's recommendations by meeting its 
commitments, Ecuador wished to reserve its rights under Article 21 of the DSU.  
Therefore if there was any disagreement concerning the measures applied by the EC, 
the matter could be referred to the original Panel pursuant to Article 21.5 of the 
DSU."42 

2.15 At the same DSB meeting, the United States stated that it was: 

"[P]leased to note that the EC had increased the quota for Latin American banana 
exporting countries by 100,000 tonnes effective from 1 January 2002.  The United 
States had, therefore, terminated the suspension of concessions in effect since 1999.  
The United States would continue to work closely with the EC and other Members to 
address any issues that might arise as the EC moved to a tariff-based system for 
bananas and implemented the terms of the bilateral Understanding on Bananas."43 

2.16 On 19 January 2004, the European Communities, in view of the enlargement of the European 
Union, resulting from the accession of Cyprus, the Czech Republic, Estonia, Hungary, Latvia, 
Lithuania, Malta, Poland, the Slovak Republic and Slovenia, notified, within the framework of 
procedures laid down in Article XXIV GATT 1994, and in particular Article XXIV:6, the withdrawal 
on 1 May 2004 of the commitments in Schedules CXL of the EC-15, and in the Schedules of Cyprus, 
the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak Republic and 
Slovenia.  The European Communities added that it was ready to enter into Article XXIV and 
Article XXVIII GATT 1994 procedures, including tariff negotiations or consultations, to address 
compensatory adjustments provided for under Article XXIV:6 of the GATT 1994.  The European 
Communities also stated that, pending the completion of the procedures under Article XXIV and 
Article XXVIII of the GATT 1994, and the creation of a new schedule valid for the EC-25, the 
commitments in Schedule CXL would be fully respected and that the new member States of the 
European Communities intended to align their Schedules with those of the European Communities on 
1 May 2004.44 

2.17 On 15 July 2004, the European Communities announced, in a communication to WTO 
Members, that it intended to modify, in accordance with the provisions and procedures of 
Article XXVIII:5 of the GATT 1994, its concessions with respect to tariff item 0803 00 19 (bananas) 
included in the EC Schedule CXL.45 

                                                      
42 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 1 February 

2002 (WT/DSB/M/119), 6 March 2002, paras. 4-5. 
43 Ibid., para. 8. 
44 Article XXIV:6 Negotiations, Enlargement of the European Union:  Communication from the 

European Communities (G/SECRET/20), 30 January 2004. 
45 Article XXVIII:5 Negotiations, Schedule CXL – European Communities (G/SECRET/22), 2 August 

2004. 
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2.18 On 31 January 2005, the European Communities notified the WTO Members that it intended 
to replace its concessions on tariff item 0803 00 19 (bananas) included in the EC Schedule CXL with 
a bound duty of €230/mt.46  It also indicated that the communication constituted: 

"[T]he announcement under the terms of the Annex to the Decision of the WTO 
Ministerial Conference of 14 November 2001 concerning the ACP-EC Partnership 
Agreement (WT/MIN(01)/15)."47 

2.19 On 30 March 2005, Colombia, Costa Rica, Ecuador, Guatemala, Honduras and Panama, 
followed by Venezuela and Nicaragua on 31 March 2005 and Brazil on 1 April 2005, notified the 
WTO that they were requesting arbitration pursuant to the procedures contained in the Annex to the 
Doha Waiver, in order to determine whether the envisaged rebinding on the European Communities' 
tariff on bananas (at €230/mt), announced under the Annex to the Waiver, fulfilled the requirements 
of the Waiver Decision.48  The Arbitrator's award was circulated on 1 August 2005.49  The Arbitrator 
concluded that: 

"[T]he European Communities' envisaged rebinding on bananas would not result in at 
least maintaining total market access for MFN banana suppliers, taking into account 
all EC WTO market-access commitments relating to bananas."50 

2.20 On 13 September 2005, the European Communities notified the interested parties that it had 
revised its proposal to provide as from 1 January 2006 for an MFN tariff for bananas at €187/mt and a 
tariff quota for ACP countries of 775,000 mt per year at zero duty.51 

2.21 In a communication dated 26 September 2005, the European Communities notified the 
Arbitrator that, after consultations with the interested parties, there was at that point no basis for even 
seeking a mutually satisfactory solution within a timeframe that would allow for implementation of 
the new European Communities' banana regime by 1 January 2006.  The European Communities 
therefore requested that the matter be referred back to the same Arbitrator, in accordance with the 
Annex to the Doha Waiver.52  The Arbitrator's award was circulated on 27 October 2005.53  The 
Arbitrator concluded that: 

                                                      
46 Article XXVIII:5 Negotiations, Schedule CXL – European Communities (G/SECRET/22/Add.1), 

1 February 2005. 
47 Ibid. 
48 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to 

the Annex to the Decision of 14 November 2001 (WT/L/607), 1 April 2005.  See also, European Communities, 
The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to the Annex to the Decision of 
14 November 2001, Communication from Colombia, Addendum (WT/L/607/Add.1), 1 April 2005;  
Communication from Costa Rica, Addendum (WT/L/607/Add.2), 1 April 2005;  Communication from Ecuador, 
Addendum (WT/L/607/Add.3), 1 April 2005; Communication from Guatemala, Addendum (WT/L/607/Add.4), 
1 April 2005;  Communication from Honduras, Addendum (WT/L/607/Add.5), 1 April 2005;  Communication 
from Panama, Addendum (WT/L/607/Add.6), 1 April 2005;  Communication from Nicaragua, Addendum 
(WT/L/607/Add.7), 4 April 2005;  Communication from Venezuela, Addendum (WT/L/607/Add.8), 4 April 
2005;  and, Communication from Brazil, Addendum (WT/L/607/Add.9), 4 April 2005. 

49 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to 
the Decision of 14 November 2001, Award of the Arbitrator (WT/L/616), 1 August 2005.  See also, European 
Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to the Annex to the 
Decision of 14 November 2001, Communication from the Secretariat (WT/L/607/Add.13), 5 September 2005. 

50 Award of the Arbitrator, EC – The ACP-EC Partnership Agreement, para. 94. 
51 See Award of the Arbitrator, EC – The ACP-EC Partnership Agreement II, para. 7. 
52 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to 

the Annex to the Decision of 14 November 2001, Addendum, Communication from the European Communities 
(WT/L/607/Add.14), 28 September 2005. 
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"[T]he European Communities' proposed rectification, consisting of a new MFN tariff 
rate on bananas of €187 per metric ton and a 775,000 mt tariff quota on imports of 
bananas of ACP origin, would not result 'in at least maintaining total market access 
for MFN banana suppliers', taking into account 'all EC WTO market-access 
commitments relating to bananas'.  Consequently... the European Communities has 
failed to rectify the matter, in accordance with the fifth tiret of the Annex to the Doha 
Waiver."54 

2.22 On 27 September 2006, the European Communities, noting the enlargement of the European 
Union, resulting from the accession of Bulgaria and Romania that would take place from 1 January 
2007, notified, within the framework of procedures laid down in Article XXIV GATT 1994, and in 
particular Article XXIV:6, the modification of the EC Schedule, as well as the fact that the two new 
members of the European Union would be subject to the EC Schedules from 1 January 2007 and, 
consequently the commitments in the Schedules of Bulgaria and Romania would be withdrawn from 
that date.55 

2.23 On 28 March 2007, the United States Trade Representative (USTR) addressed a letter to the 
European Communities Commissioner for Trade.  In this letter, the United States Trade 
Representative referred to discussions between both parties relating to the European Communities' 
new banana import regime.  The USTR proposed that "our discussions to that point would fulfil any 
consultation requirement and the EU would not object to a US request for the establishment of a Panel 
at the first DSB meeting at which a US request is considered".  In his reply to the USTR dated 
4 April 2007, the European Communities Commissioner for Trade stated that the "EU would be ready 
not to object to a US request for the establishment of a panel in July".56 

B. PRODUCT DESCRIPTION 

2.24 The European Communities classifies bananas under the following tariff lines57:  0803 00 11 
for Fresh- Plantains;  0803 00 19 for Fresh- Other (bananas);  0803 00 90 for Dried (bananas, 
including plantains).58  The Panel notes, however that, in some documents, including in its WTO 
Schedules LXXX and CXL, the European Communities refers to fresh bananas under tariff item 0803 
00 12.59 

2.25 Parties and a number of third parties have emphasized the importance of bananas production 
and trade for many WTO Members, especially developing and least developed country Members.60  
                                                                                                                                                                     

53 Award of the Arbitrator, EC – The ACP-EC Partnership Agreement II.  See also, European 
Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to the Annex to the 
Decision of 14 November 2001, Communication from the Chairman of the General Council 
(WT/L/607/Add.15), 28 October 2005. 

54 Award of the Arbitrator, EC – The ACP-EC Partnership Agreement II, para. 127. 
55 Article XXIV:6 Negotiations, Enlargement of the European Union:  Communication from the 

European Communities (G/SECRET/26), 28 September 2006. 
56 United States' second written submission, para. 4.  See also, European Communities' second written 

submission, para. 6. 
57 Commission Regulation (EC) No. 1549/2006 of 17 October 2006 amending Annex I to Council 

Regulation (EEC) 2658/87 on the tariff and statistical nomenclature and on the Common Customs Tariff, 
Official Journal of the European Union, 31 October 2006, p. 87. 

58 Ibid. 
59 Schedules LXXX European Communities, Legal Instruments Embodying the Results of the Uruguay 

Round of Multilateral Trade Negotiations Done at Marrakech on 15 April 1994, Vol. 19, page 16241. 
60 See, for example, United States' first written submission, para. 2;  European Communities' first 

written submission, para. 2.  See also joint third party written submission by Belize, Cameroon, Côte d'Ivoire, 
Dominica, the Dominican Republic, Jamaica, St. Lucia, St. Vincent and the Grenadines, and Suriname (ACP 
Countries' third party written submission), paras. 3, 9 and 21-27;  joint third party written submission by 
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The Food and Agriculture Organization of the United Nations (FAO) considers bananas to be the 
world's most exported fruit in terms of volume and second in terms of value.  According to the FAO, 
bananas represent a substantial source of income and employment for several tropical countries.61  
Figures relating to the European Communities' bananas market, including domestic bananas 
production, consumption and imports, as well as on the United States' domestic bananas production, 
are discussed below.62 

C. EUROPEAN COMMUNITIES' LEGAL FRAMEWORK FOR BANANAS IMPORTS 

1. European Communities' bananas import regime 

2.26 The European Communities' Council Regulation (EEC) No. 404/93 of 13 February 199363 
established the common organization of the banana market.  This regulation established the free 
circulation of bananas within the common market, it regulated the domestic production of bananas, 
and established the regime for the importation of bananas into the European Communities.  Council 
Regulation (EEC) No. 404/93 accorded different treatment to bananas depending on their origin.  It 
divided the system into community bananas, which were the bananas produced within the European 
Communities;  traditional ACP bananas, which were bananas originated in any of 12 ACP countries 
within the quantities established in the annex;64  non-traditional ACP imports, which referred to the 
quantities of imported bananas in any of the ACP countries that exceeded the quantity established in 
the Annex;  and bananas imported from non-ACP third countries.65  Council Regulation (EEC) 
No. 404/93 established a quota of 854,000 mt for Community bananas66 and of 857,700 mt for 
traditional ACP bananas as established in the annex.  A tariff quota of two million mt was opened 
each year for imports of third country bananas and non-traditional ACP bananas.67  Within this tariff 
quota, third country bananas were subject to an in-quota tariff of 100 ECU/mt, while imports from 
non-traditional ACP countries were subject to zero duty.68  The out-of-quota tariff was 750 ECU/mt 
for non-traditional ACP-bananas and 850 ECU/mt for out-of-quota third country bananas.69  Imports 
from both the non-ACP third country bananas and non-traditional ACP countries were subject to 
import licences granted in the following proportions:  (a) 66.5 per cent to operators established in 
third country and non traditional ACP bananas;  (b) 30 per cent to operators established in the 
European Communities or traditional ACP bananas;  and, (c) 3.5 per cent to operators established in 
the European Communities that marketed bananas other than community and traditional ACP bananas 
                                                                                                                                                                     
Nicaragua and Panama, paras. 3, 9 and 21-27;  written version of Cameroon's oral statement at the Panel's 
substantive meeting with the parties and third parties, paras. 3-6;  written version of the Dominican Republic's 
oral statement at the Panel's substantive meeting with the parties and third parties, pp. 1-2;  written version of 
Jamaica's oral statement at the Panel's substantive meeting with the parties and third parties, para. 9;  written 
version of Nicaragua and Panama's joint oral statement at the Panel's substantive meeting with the parties and 
third parties, paras. 8 and 20-21;  written version of St. Lucia's oral statement at the Panel's substantive meeting 
with the parties and third parties, para. 5;  written version of St. Vincent and the Grenadines' oral statement at 
the Panel's substantive meeting with the parties and third parties, para. 1. 

61 Available at:  http://www.fao.org/DOCREP/006/Y4343E/y4343e06.htm (as of 6 November 2007). 
62 See paras. 2.47 to 2.63 below. 
63 Council Regulation (EEC) No. 404/93 of 13 February 1993 on the common organization of the 

market in bananas, Official Journal of the European Community L 047, 25 February 1993, pp. 0001-0011.  See 
also Exhibit US-1. 

64 The Annex of the Council Regulation (EEC) No. 404/93 established the following traditional 
quantities of bananas from ACP states:  Cote d'Ivoire 155 000, Cameroon 155 000, Suriname 38 000, Somalia 
60 000, Jamaica 105 000, St Lucia 127 000, St Vincent and the Grenadine 82 000, Dominica 71 000, Belize 
40 000, Cape Verde 4 800, Grenada 14 000, Madagascar 5 900 for a total of 857 700 tonnes. 

65 Council Regulation (EEC) No. 404/93 of 13 February 1993, Article 15. 
66 Ibid., Article 12. 
67 Ibid., Article 18.1. 
68 Ibid., Article 18.1. 
69 Ibid., Article 18.2. 
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from 1992.70  The Regulation also provided that, no later than the end of the third year after the entry 
into force of this Regulation, the Commission had to submit a report to the European Parliament and 
the Council on the operation of the Regulation.  The report had to contain among other things "an 
analysis of the development of Community, third-country and ACP banana marketing flows since the 
implementation of these arrangements."  The same provision also established that the "Commission 
shall again report to the European Parliament and the Council by 31 December 2001 on the operation 
of this Regulation and make appropriate proposals concerning new arrangements to apply after 
31 December 2002."71 

2.27 Commission Regulation (EEC) No. 1442/93 of 10 June 199372 complemented Council 
Regulation (EEC) No. 404/93 by laying down detailed rules for the application of the arrangements 
for importing bananas into the European Communities.  Regulation 1442/93 established the licensing 
procedures for imports from traditional ACP and non traditional ACP and third country bananas.  
Applications for traditional ACP imports were required to be accompanied by a certificate of origin 
testifying the status as traditional ACP bananas.73  Import licences for non traditional bananas and 
third country bananas were subject to several cumulatively procedures.  These applicable procedures 
included:  "(i) allocation of licences based on three operator categories;  (ii) allocation of licences 
according to three activity functions;  (iii) export certificate requirements for imports from Costa Rica, 
Colombia and Nicaragua;  and (iv) a two-round quarterly procedure to administer licence 
applications."74 

2.28 Council Regulation (EC) No. 3290/94 of 22 December 1994 on the Adjustments and 
Transitional Arrangements Required in the Agricultural Sector in order to Implement the Agreements 
Concluded during the Uruguay Round of Multilateral Trade Negotiations,75 modified Council 
Regulation (EEC) No. 404/93 and incorporated into EC Law the European Communities' banana 
import commitments established in Schedule LXXX and the Bananas Framework Agreement.  In this 
regard, a tariff quota of 2.2 million mt was opened to third country bananas and non traditional ACP 
bananas.  Within the framework of this quota, imports of third country bananas were subject to a duty 
of 75 ECU/mt and imports of non-traditional ACP bananas were subject to a zero duty.  Non-
traditional ACP bananas imported outside this quota were subject to the custom duty specified in the 
European Communities' Common Customs Tariff, less 100 ECU/mt. 

2.29 Commission Regulation (EC) No. 478/95 of 1 March 199576 established additional rules for 
the application of Regulation 404/93 as regards the tariff quotas arrangements for imports of bananas.  
Regulation 478/95 incorporated country-specific shares allocated to the countries mentioned in the 
Bananas Framework Agreement, as well as the other provisions established in this agreement.  
Therefore, tariff quotas for imports of bananas from third countries and non-traditional ACP bananas 
were subject to the following distribution:  Costa Rica 23.4 per cent;  Colombia 21 per cent;  

                                                      
70 Council Regulation (EEC) No. 404/93 of 13 February 1993, Articles 17 and 19.1. 
71 Ibid., Article 32. 
72 Commission Regulation (EEC) No. 1442/93 of 10 June 1993 laying down detailed rules for the 

application of the arrangements for importing bananas into the Community, Official Journal of the European 
Community L142, 12 June 1993, pp. 0006-0015. 

73 Panel Report on EC – Bananas III, para. 3.18. 
74 Ibid., para. 3.20. 
75 Council Regulation (EC) No. 3290/94 of 22 December 1994 on the adjustments and transitional 

arrangements required in the agricultural sector in order to implement the agreements concluded during the 
Uruguay Round of multilateral trade negotiations, Official Journal of the European Community L 349, 
31 December 1994, pp. 0105-0200. 

76 Commission Regulation (EC) No. 478/95 of 1 March 1995 on additional rules for the application of 
Council Regulation (EEC) 404/93 as regards the tariff quotas arrangements for imports of bananas into the 
Community and amending Regulation (EEC) No. 1442/93, Official Journal of the European Community L 049, 
4 March 1995, pp. 0013-0017. 
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Nicaragua 3 per cent;  Venezuela 2 per cent;  non-traditional ACP countries and other ACP countries 
and others were allocated up to 90,000 mt. 

2.30 Council Regulation (EEC) No. 404/93 and its subsequent EC rules were reviewed in the EC – 
Bananas III case.  The Panel and Appellate Body Report found that certain aspects of these 
regulations were inconsistent with Articles I:1, III:4, X:3 and XIII:1 of the GATT 1994, Article 1.2 of 
the Licensing Agreement and Articles II and XVII of the GATS.77 

2.31 Council Regulation (EC) No. 1637/98 of 20 July 1998 amended Council Regulation (EEC) 
No. 404/93.78  Council Regulation (EC) No. 1637/98 maintained the tariff quota for imports of third 
countries and non-traditional ACP bananas at 2.2 million mt.79  The in-quota tariff imports from third 
country bananas were subject to a duty of 75 ECU/mt, while imports from non-traditional ACP 
countries were free of duty.80  As a result of the European Communities' enlargement in 1995, an 
additional tariff quota of 353,000 mt was opened for imports of third countries and non-traditional 
ACP bananas.  Under this quota, imports of bananas from third countries were subject to 75 ECU/mt, 
while imports of non-traditional ACP bananas were free of duty. 81  No import duty was charged on 
banana imports from traditional ACP origin.82  All bananas imports to the European Communities 
were subject to import licences.83  Regulation 1637/98 also established that, if there was no reasonable 
possibility of securing the agreement of all WTO Members with a substantial interest in the supply of 
bananas, the European Communities' Commission could proceed to allocate the tariff quotas for 
traditional and non-traditional ACP bananas and for third country bananas.84  The out-of-quota tariff 
for non-traditional ACP bananas was reduced by ECU200.85  Council Regulation (EC) No. 1637/98 
also abolished the operator categories. 

2.32 Commission Regulation (EC) No. 2362/98 of 28 October 199886 repealed Commission 
Regulation (EEC) No. 1442/93 as amended by Regulation (EC) No. 702/95 and it laid down detailed 
rules for the implementation of Council Regulation (EEC) No. 404/93 regarding imports of bananas 
into the European Communities.  According to Regulation 2362/98, the tariff quotas and the 
traditional ACP quantities were to be allocated taking into account traditional trade flows, in the 
following way:  92 per cent to traditional operators and 8 per cent to newcomers.87  Annex I of 
Regulation 2362/98 established the distribution of the tariff quota for third country imports in the 
following way:  Ecuador 26.17 per cent;  Costa Rica 25.61 per cent;  Colombia 23.03 per cent;  
Panama 15.76 per cent;  and, "Other" 9.43 per cent.  The quantity for traditional ACP bananas 
remained at 857,700 mt. 

2.33 Council Regulation (EC) No. 1637/98 and Commission Regulation (EC) No. 2362/98 were 
challenged by Ecuador in its first recourse to a compliance proceeding under Article 21.5 of the DSU 

                                                      
77 Panel Report on EC – Bananas III, para. 9.1, as modified by the Appellate Body Report on EC – 

Bananas III, paras. 255-256. 
78 Council Regulation (EC) No. 1637/98 of 20 July 1998 amending Regulation (EEC) No. 404/93 on 

the common organization of the market in bananas, Official Journal of the European Community L210/28, 
28 July 1998. 

79 Ibid., Article 18.1. 
80 Ibid., Article 18.1. 
81 Ibid., Article 18.2. 
82 Ibid., Article 18.3. 
83 Ibid., Article 17. 
84 Ibid., Article 18.4. 
85 Ibid., Article 18.5. 
86 Commission Regulation (EC) No. 2362/98 of 28 October 1998 laying down detailed rules for the 

implementation of Council Regulation (EEC) No. 404/93 regarding imports of bananas into the Community, 
Official Journal of the European Community L 293/32, 31 October 1998. 

87 Ibid., Article 2.1. 
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in the EC – Bananas III dispute.  The compliance Panel found certain aspects of these Regulations 
inconsistent with the European Communities' obligations under Article I:1 and XIII:1 and 2 of the 
GATT 1994 and under Articles II and XVII of the GATS.88 

2.34 Council Regulation (EC) No. 216/2001 of 29 January 200189 further amended Regulation 
(EEC) No. 404/93 on the common organization of the European Communities' market in bananas.  
Regulation 216/2001 opened a third autonomous tariff quota of 850,000 mt for bananas of all origins 
(quota C) subject to a customs duty of €300/mt.90  This quota was in addition to the first tariff quota of 
2.2 million mt at a rate of €75/mt bound in the WTO (or quota A) and a second tariff quota of 353,000 
mt due to the enlargement of the European Communities in 1995 (or quota B).91  All of these tariff 
quotas were opened for imports of products originating in all third countries.  ACP bananas under and 
outside the tariff quotas were subject to a tariff preference of €300/mt.92  Regulation 216/2001 
established that the Commission, on the basis of an agreement with the WTO Members with a 
substantial interest in the supply of bananas, would allocate tariff quotas A and B among supplier 
countries.  According to Regulation 216/2001, imports under tariff quota A and B were subject to a 
custom duty of €75/mt, while imports under the tariff quota C were subject to a duty of €300/mt.93  
Regulation 216/2001 also established that the tariff quotas would be administered by taking into 
account the traditional trade flows ("traditionals"/"newcomers") or through other methods.94 

2.35 Council Regulation (EC) No. 2587/2001 of 19 December 200195 further amended Regulation 
(EEC) No. 404/93 on the common organization of the European Communities' market in bananas.  
Regulation 2587/2001 changed the quotas in the following way:  Quota A of 2.2 million mt for 
imports from third countries subject to a customs duty of €75/mt;  Quota B of 453,000 mt for imports 
from third countries subject to a tariff duty of €75/mt;  Quota C of 750,000 mt open to imports from 
ACP countries subject to a zero duty.96  A tariff preference of €300/mt was established for imports 
originating in ACP countries.97 

2. European Communities' current bananas import regime 

2.36 For the purpose of this dispute, the current regime for imports of bananas to the European 
Communities is that established in Council Regulation (EC) No. 1964/2005 of 24 November 2005.98  
Regulation 1964/2005 entered into force on 1 January 2006 and established a tariff rate of €176/mt for 
bananas (tariff item 0803 00 19).99  Regulation 1964/2005 also established a tariff quota for bananas 
originating in ACP countries pursuant to the European Communities' commitments under the ACP-
EC Partnership Agreement, also known as the Cotonou Agreement.100  The trade preferences granted 

                                                      
88 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 7.1. 
89 Council Regulation (EC) No. 216/2001 of 29 January 2001 amending Regulation (EEC) No. 404/93 

on the common organization of the market in bananas, Official Journal of the European Community L31/2, 
2 February 2001. 

90 Ibid., Article 18.1. 
91 Ibid. 
92 Ibid., Article 18.4. 
93 Ibid., Article 18.2 and 18.3. 
94 Ibid., Article 19.1. 
95 Council Regulation (EC) No. 2587/2001 of 19 December 2001 amending Regulation (EEC) 

No. 404/93 on the common organization of the markets in bananas, Official Journal of the European 
Community L345/13, 29 December 2001. 

96 Ibid., Article 18.1, 18.2, 18.3. 
97 Ibid., Article 18.4. 
98 Exhibit US-1. 
99 Exhibit US-1, Council Regulation (EC) No. 1964/2005, Article 1.1. 
100 Ibid., Article 1.2.  See also ibid., para (6). 
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to ACP countries by the European Communities under the Cotonou Agreement were scheduled to 
expire at the end of 2007.101 

2.37 Under the Cotonou Agreement, the European Communities has engaged to allow the 
importation of products "originating from Cotonou beneficiary developing countries free of custom 
duties and charges having equivalent effect or, at least at preferential terms, until December 31, 
2007."102  The European Communities has accorded that ACP origin bananas enter the European 
Communities' market at 775,000 tons per year.  All bananas imported beyond this amount are subject 
to the €176/mt MFN tariff rate.103  The European Communities has stated that the Cotonou Agreement 
is applied in a non-discriminatory way and its potential signatories are not limited to any geographic 
area.104  According to information provided by the European Communities, the Cotonou Agreement in 
its Article 94, paragraph 1 states that any "independent State whose structural characteristics and 
economic and social situation are comparable" to those of the already participating developing 
countries can accede to the Cotonou Agreement.105 

2.38 In addition to the preferences under the Cotonou Agreement, bananas originating in least 
developed countries (LDCs) also enjoy duty-free access to the European Communities' market from a 
generalized tariff preferences scheme known as the Everything But Arms (EBA) arrangement, which 
is laid down in Council Regulation (EC) No. 980/2005 of 27 June 2005.106 

2.39 Implementing regulations have been adopted by the European Communities subsequent to 
Regulation 1964/2005.  According to both parties107, these regulations include:  Commission 
Regulation (EC) No. 2014/2005 of 9 December 2005108;  Commission Regulation (EC) 
No. 2015/2005 of 9 December 2005109;  Commission Regulation (EC) No. 2149/2005 of 23 December 
2005110;  Commission Regulation (EC) No. 219/2006 of 8 February 2006111;  Commission Regulation 
(EC) No. 325/2006 of 23 February 2006112;  Commission Regulation (EC) No. 566/2006 of 6 April 

                                                      
101 European Communities' first written submission, para. 25.  See also, European Communities' 

response to question 28, para. 55.  But see paragraphs 6.5 to 6.18below. 
102 European Communities' first written submission, para. 4. 
103 Ibid., para. 4. 
104 Ibid., footnote 4. 
105 European Communities' response to question 70, para. 105. 
106 Council Regulation (EC) No. 980/2005 of 27 June 2005.  Regulation 980/2005 establishes that the 

common customs tariff duties on tariff item 0803 00 19 (bananas) would be reduced by 20 per cent annually 
from 1 January 2002 and would be entirely suspended as from 1 January 2006.  European Communities' 
response to question 66, para. 98. 

107 United States' first written submission, footnote 32;  United States' response to question 38, para. 71;  
and European Communities' response to question 73, para. 122. 

108 Commission Regulation (EC) No. 2014/2005 of 9 December 2005, on licences under the 
arrangements for importing bananas into the Community in respect of bananas released into free circulation at 
the common customs tariff rate of duty, Official Journal of the European Union L 324/5, 10 December 2005. 

109 Commission Regulation (EC) No. 2015/2005 of 9 December 2005, on imports during January and 
February 2006 of bananas originating in ACP countries under the tariff quota opened by Council Regulation 
(EC) No 1964/2005 on the tariff rates for bananas, Official Journal of the European Union L 324/5, 
10 December 2005. 

110 Commission Regulation (EC) No. 2149/2005 of 23 December 2005, fixing the reduction 
coefficients to be applied to applications for import licences for bananas originating in the ACP countries for the 
months of January and February 2006, Official Journal of the European Union L 342/19, 24 December 2005. 

111 Commission Regulation (EC) No. 219/2006 of 8 February 2006, on imports of bananas from ACP 
countries for the period 1 March to 31 December 2006, Official Journal of the European Union L 38/22, 
9 February 2006. 

112 Commission Regulation (EC) No. 325/2006 of 23 February 2006, fixing the reduction coefficient to 
be applied to applications for import licences for bananas originating in the ACP countries for the period 
1 March to 31 December 2006, Official Journal of the European Union L 54/8, 24 February 2006. 
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2006113;  Commission Regulation (EC) No. 966/2006 of 29 June 2006114;  Commission Regulation 
(EC) No. 1261/2006 of 23 August 2006115;  Commission Regulation (EC) No. 1789/2006 of 
5 December 2006, on imports of bananas from ACP countries for the period 1 January to 
31 December 2007116;  Commission Regulation (EC) No. 34/2007 of 16 January 2007117;  and 
Commission Regulation (EC) No. 47/2007 of 19 January 2007118. 

2.40 In addition to these regulations, Commission Regulation (EC) No. 1549/2006 of 17 October 
2006119 amending Annex I to Council Regulation (EEC) No. 2658/87 on the tariff and statistical 
nomenclature and the Common Customs Tariff, shows under tariff item 0803 00 19 (bananas) a 
conventional rate duty of €176/mt subject to footnote 1 which indicates a WTO tariff quota explained 
in Annex 7.120  This annex refers to the "WTO Tariff quotas to be opened by the competent 
Community authorities – qualifications for these quotas is subject to conditions laid down in the 
relevant Community provisions."  According to this annex, tariff item 0803 00 19 (bananas) appears 
with a quota quantity of 2.2 million mt to a rate of duty €75/mt.121  The general rules concerning 
duties laid down in this regulation provide that when autonomous rates of duty are lower than 
conventional rates of duty, the autonomous duties (shown by means of a footnote) would be 
applicable.  On 9 June 2007, a corrigendum to Regulation 1549/2006 was published, deleting the 
reference to the tariff quota for tariff item 0803 00 19 (bananas).122 

                                                      
113 Commission Regulation (EC) No. 566/2006 of 6 April 2006, amending and derogating from 

Regulation (EC) 2014/2005 on licences under the arrangements for importing bananas into the Community in 
respect of bananas released into free circulation at the common customs tariff rate of duty and amending 
Regulation (EC) No. 219/2006 opening and providing for the administration of the tariff quota for bananas 
falling under CN code 0803 00 19 originating in ACP countries for the period 1 March to 31 December 2006, , 
Official Journal of the European Union L 99/6, 7 April 2006. 

114 Commission Regulation (EC) No. 966/2006 of 29 June 2006, amending Regulation (EC) 
No. 219/2006 opening and providing for the administration of the tariff quota for bananas falling under CN code 
0803 00 19 originating in ACP countries for the period 1 March to 31 December 2006, Official Journal of the 
European Union L 176/21, 30 June 2006. 

115 Commission Regulation (EC) No. 1261/2006 of 23 August 2006, amending Regulation (EC) 
No. 219/2006 opening and providing for the administration of the tariff quota for bananas falling under CN code 
0803 00 19 originating in ACP countries for the period 1 March to 31 December 2006, Official Journal of the 
European Union L 230/3, 24 August 2006. 

116 Commission Regulation (EC) No. 1789/2006 of 5 December 2006, on imports of bananas from 
ACP countries for the period 1 January to 31 December 2007, Official Journal of the European Union L 339/3, 
6 December 2006. 

117 Commission Regulation (EC) No. 34/2007 of 16 January 2007, fixing the allocation coefficient to 
be applied to applications for import licences for bananas originating in the ACP countries for the period to 
31 December 2007, Official Journal of the European Union L 10/9, 17 January 2007. 

118 Commission Regulation (EC) No. 47/2007 of 19 January 2007, amending Regulation (EC) 
No. 34/2007, fixing the allocation coefficient to be applied to applications for import licences for bananas 
originating in the ACP countries for the period to 31 December 2007, Official Journal of the European Union 
L14/4, 20 January 2007. 

119 Commission Regulation (EC) No. 1549/2006 of 17 October 2006 amending Annex I to Council 
Regulation (EEC) No. 2658/87 on the tariff and statistical nomenclature and the Common Customs Tariff, 
Official Journal of the European Union, 31 October 2006. 

120 Ibid., page 87. 
121 Ibid., page 853. 
122 Corrigendum to Commission Regulation (EC) No. 1549/2006 of 17 October 2006 amending Annex 

I to Council Regulation (EEC) No. 2658/87 on the tariff and statistical nomenclature and the Common Customs 
Tariff, Official Journal of the European Union, 9 June 2007. 
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2.41 The following table summarizes the main aspects of the different import regimes for bananas. 

EC's Different Banana Import Regimes 
 

Tariff 
(ECU/€ per metric tonne) EC Regulation 

(applicable from) Beneficiaries Quotas 
(tonnes net weight) 

in-quota out-of quota 
 

▪Traditional ACP 
(country specific allocations) 
 

 
857 700 

 

 
zero duty 

 

 
 

Council Regulation 
(EEC) No 404/93 

(1 July 1993) 
 
▪Non- traditional ACP 
 
▪Third Country 
 

 
 

2 000 000 
 
 

 
zero duty 

 
ECU100 

 
ECU750 

 
ECU850 

 
▪Traditional ACP 
(country specific allocations) 

 
857 700 

 

 
zero duty 

 

 
 
 

Council Regulation 
(EC) No 3290/94 

(1 July 1995) 

 
▪Non- traditional ACP 
 
 
▪Third Country 
 

 
2 200 000* 

 
 

 
zero duty 

 
 

ECU75 

 
ECU100 tariff 
preference** 

 

 
▪Traditional ACP 
(country specific allocations) 

 
857 700 

 
zero duty 

 
 

 
▪Non- traditional ACP 
(country specific allocation) 

 
90 000 

 
zero duty 

 Commission Regulation 
(EC) No 478/95 
(5 March 1995) 

 
▪Third Country 
(country specific allocation) 

 
2 200 000 

 

 
ECU75 

 

 
▪Traditional ACP 
(elimination country specific 
allocations) 

   
857 700 

 
 

 
zero duty 

 
 

 
 
 
 

 
▪Non-traditional ACP 
(elimination country specific 
allocations) 
 
▪Third Country 
(country specific allocations) 

 
2 200 000 

 

 
zero duty 

 
 
 

ECU75 
 

 
ECU200 tariff 
preference** 

 
 

ECU737 
 

Council Regulation 
(EC) No 1637/98 
(1 January 1999) 

 
▪Non-traditional ACP 
(elimination country specific 
allocations) 
 
▪Third Country 
(country specific allocations) 
 

 
353 000 

 

 
zero duty 

 
 
 

ECU75 

 
ECU200 tariff 
preference** 

 
 

ECU737 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 18 
 
 

  

 
▪Quota A  
  ACP 
 
 Third Country 
 

 
 

2 200 000 

 
 

zero duty 
 

€75 
 

 
 
€300 tariff preference** 

 
▪Quota B 
ACP 
 
Third Country 
 

 
 

353 000 

 
 

zero duty 
 

€75 

 
 

€300 tariff preference** Council Regulation 
(EC) No 216/2001 

(1 April 2001) 

 
▪Quota C   
  ACP 

  
 

Third Country 
 

 
 

850 000 

 
 

€300 with a 
€300 tariff preference 

 
€300 

 
 

€300 tariff  preference** 
 

 
▪Quota A  
 ACP 

 
Third Country 

 

 
2 200 000 

 

 
 

zero duty 
 

€75 
 

 
 

€300 tariff preference 
 

€680 
 

 
▪Quota B  
ACP 
 
Third Country 
 

 
 

453 000 
 

 
 

zero duty 
 

€75 
 

 
 

€300 tariff preference 
 

€680 
 

Council Regulation 
(EC) No 2587/2001 
(1 January 2002) 

 

 
▪Quota C   
 ACP 
 

 
 

750 000 

 
 

zero duty 

 
 

€300 tariff preference 
 

 
Bananas of all origin 
 

 
 
 

 
€176 

 

 
€176 

 Council Regulation 
(EC) No 1964/05 
(1 January 2006)  

ACP 
 

 
775 000 

 
zero duty 

 
€176 

 
* In 1994 this tariff quota was 2 100 000t. In 1 January 1995 it was increased to 2 200 000t. 
** This tariff preference is deducted from the rate of duty established in the Common Customs Tariff that was in 
force at that time.  Council Regulation (EC) No 3290/94, Articles 15.1 and 18.2. 
 
3. Impact of the different European Communities enlargements in its bananas import 

regime 

2.42 During the period between 1993 to 2007, the membership of the European Communities has 
been enlarged three times.  This has changed the market and regulatory conditions for the import of 
bananas to the European Communities. 

2.43 In 1995, with the accession of Austria, Finland and Sweden to the European Communities, an 
autonomous tariff quota of 353,000 mt was opened to MFN bananas.123 

2.44 In 2004, with the accession of ten new member States to the European Communities, an 
autonomous tariff quota of 300,000 mt with an in-quota tariff of €75/mt was opened for the period 
1 May 2004 until 31 December 2004.124  For the year 2005, this autonomous tariff quota was 

                                                      
123 United States' response to question 2. 
124 United States' and European Communities' responses to question 2. 
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increased to 460,000 mt.  According to the United States, prior to the enlargement most of the ten 
acceding countries charged zero-duty with unlimited access to MFN bananas.125 

2.45 In 2007, Romania and Bulgaria became members of the European Communities.  Before the 
accession, Romanian banana imports were subject to an ad valorem tariff of 16 per cent, while 
Bulgaria applied a tariff of 11.2 per cent.  In 2005, Romania and Bulgaria imported 143,000 mt and 
55,000 mt bananas respectively.  After the accession, bananas exports to both countries are subject to 
the €176/mt MFN tariff. 

2.46 As stated by the United States, the European Communities has not provided Article XXIV or 
XXVIII compensation to MFN suppliers for any of these accessions.126 

D. EUROPEAN COMMUNITIES' BANANAS MARKET 

1. European Communities' bananas production 

2.47 The European Communities' domestic banana production comes from Greece (Crete), Spain 
(Canary Islands), Cyprus, Portugal (continental Portugal, Madeira, and the Azores) and France 
(overseas territories of Martinique and Guadeloupe).  In 2006, the European Communities' domestic 
banana production amounted to 641,754 mt.127  According to information provided by the European 
Communities, domestic production for 2007 is expected to have been lower than the previous year, 
since banana plantations were damaged by the passage of Hurricane Dean through the territories of 
Martinique and Guadeloupe in August 2007.128 

2.48 There are no exports of bananas from the European Communities, as all production is 
destined for domestic consumption.129 

2. European Communities' bananas consumption 

2.49 The European Communities does not have data on consumption volumes for each of its 
member States.  Once bananas have legally been imported into the European Communities' common 
market, they may freely circulate within the territory of the European Communities.  The data 
collected refers only to banana imports.130  However, the following table shows the total domestic 
sales of bananas in the European Communities. 

                                                      
125 United States' response to question 2. 
126 Ibid. 
127 Exhibit EC-7, Table 14. 
128 European Communities' response to question 64, para. 89. 
129 Ibid., para. 91. 
130 Information provided by the United States shows that the consumption of bananas in the EC-25 for 

2005 was of 4.3 millions mt.  However, the European Communities considers that this information is not 
accurate since the data provided by the United States refers to imports made by each of the member States 
which does not mean that the bananas are consumed in that country.  See Exhibit US-7 and European 
Communities' response to question 65, para. 94. 
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Total Sales of Bananas in the EU (mt) 
(figures provided by the European Communities in Exhibit EC-7 Table 15) 

 
Origin 1999 2000 2001 2002 2003 2004 2005 2006 

EU 742,804 790,675 777,068 801,122 765,416 758,206 648,375 641,754 
(share of total) 18.8% 16.9% 17.1% 17.4% 16.3% 16.4% 14.8% 13.3% 
ACP Countries  688,707 771,857 748,779 739,825 799,896 784,427 763,675 891,218 
(share of total) 17.4% 16.5% 16.5% 16.0% 17.0% 17.0% 17.5% 18.5% 

non-LDC 688,158 771,451 748,181 739,483 798,538 783,810 763,675 891,133 
LDC-other 549 406 598 342 1,358 617 0 85 

Non-ACP LDCs 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
MFN 2,521,823 3,119,605 3,015,474 3,073,124 3,143,631 3,078,430 2,963,745 3,293,679 
(share of total) 63.8 % 66.6% 66.4% 66.6% 66.8% 66.6% 67.7 68.2% 

of which Ecuador 
(Eurostat) 696,789* 1,042,350 1,043,306 1,089,019 1,081,787 993,825 1,062,735 1,027,209 

(share of total) 17.6% 22.3% 23.0% 23.6% 23.0% 21.5% 24.3% 21.3% 
Total 3,953,334 4,683,137 4,541,321 4,614,071 4,708,943 4,621,063 4,375,795 4,826,651 
 
* For the amount of Ecuador's exports to the European Communities in 1999 there is a difference between the figures 
provided by the European Communities and those provided by Ecuador.  Ecuador's response to question 115 shows that the 
amount of MFN bananas exported to the European Communities in 1999 was of 3,208,943 mt.  This would represent an 
increase in the share of total for MFN countries of 74 per cent and an increase in the EU total amount of sales for 1999 to 
4,330,952 mt. 
Source:  Figures provided by the European Communities in Exhibit EC-7 Table 15.  Imports from non-ACP LDCs 
provided by Eurostat (2007)   "Intra- and extra- EU trade data, CD-ROM,"  ISSN: 1725-3365. Figures from Eurostat refer to 
EC25. 
 
3. European Communities' bananas imports 

2.50 The European Communities is the world's biggest export market for bananas, followed by the 
United States.  The majority of bananas exported to the European Communities are from MFN or 
so-called "Dollar Zone" origin and to a smaller amount from ACP origin.  Throughout this report, the 
term MFN bananas is used to indicate bananas originating in WTO Members that are not signatories 
of the Cotonou Agreement.  MFN banana suppliers are WTO those Members that are not signatories 
of the Cotonou Agreement. 

2.51 In 2006, the total amount of MFN banana imports in the European Communities amounted to 
3.2 million mt.  The main exporting MFN countries in that year were:  Ecuador, Colombia, Costa 
Rica, Panama, Brazil, Guatemala, Peru, Honduras, Venezuela, and Mexico.131  For that same year, the 
total amount of ACP banana imports to the European Communities was of 891.218 mt.  These 
imports came from ACP countries such as:  Cameroon, Côte d'Ivoire, the Dominican Republic, 
Belize, Suriname, Saint Lucia, Jamaica, Ghana, Saint Vincent and the Grenadines, and Dominica.132 

2.52 With respect to imports under the European Communities' EBA preference scheme, the 
European Communities stated that the scheme does not have an impact on the imports of bananas 
from least-developed countries (LDCs) since all LDCs that are exporting bananas to the European 
Communities are also Cotonou beneficiary countries, with the exception of Yemen and Bangladesh, 
but they have no banana exports towards the EC.133  The European Communities additionally stated 
that since 1999 only four LDCs (Rwanda, Uganda, Somalia and Cape Verde) have exported bananas 
to the European Communities and in very limited quantities.134 

                                                      
131 Exhibit EC-7, Table 14 and Table 16. 
132 Ibid. 
133 European Communities' first written submission, footnote 3. 
134 European Communities' response to question 62, para. 83. 
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4. European Communities' banana imports under Council Regulation 1964/2005 

2.53 Since 1 January 2006, the European Communities has been applying, under Regulation 
1964/2005, a tariff of €176/mt to all bananas of MFN origin and to ACP origin bananas in excess of 
the 775,000 mt duty free quota.135 

2.54 Regulation 1964/2005 increased the ACP duty free quota from 750,000 mt to 775,000 mt.  
According to the European Communities, this increase was based on average ACP exports to the EC-
10 prior to the accession of new member States.  However, the United States has responded that ACP 
imports into the ten acceding countries from 2001 to 2003 amounted only to 15,413 mt.136 

2.55 According to information provided by the European Communities, in 2006 the tariff of 
€176/mt was applied to 3,409,897 mt bananas.  From this amount, 3,293,678 mt corresponded to 
Latin American origin bananas and 116,219 mt corresponded to out-of-quota ACP origin bananas.137  
In 2006, the share of total imports subject to the tariff of €176/mt was of 81.5 per cent of the total 
imports of bananas.138  The remaining 18.5 per cent of the total import of bananas corresponded to 
zero duty ACP imports under the 775,000 mt quota. 

2.56 In 2006, the European Communities' tariff revenue for the importation of bananas amounted 
to €600,141,907, from which €579,687,363 was levied on Latin American origin bananas, while 
€20,454,544 was levied on out-of-quota ACP origin bananas.139 

2.57 The United States argues that the €176/mt tariff imposed on bananas of MFN origin under 
Regulation 1964/2005, which would be equivalent to $4.33/box, or to 33 per cent ad valorem, is 135 
per cent higher than the €75/mt tariff rate previously imposed on MFN bananas.140  According to the 
European Communities, this statement ignores the cost for the acquisition of import licenses under the 
old system;  the effect of the out-of-quota tariff of €680/mt;  the significant increase of MFN imports 
to the European Communities;  the increase in the prices paid by trading companies to MFN banana 
farmers;  and the new market access allowed to MFN countries that had no, or very little, access to the 
European Communities market under the old system.141 

2.58 The European Communities considers that, based on market data and statistics comparing the 
situation in the banana market before and after 1 January 2006, Regulation 1964/2005 has had a 
positive effect for the world trade of bananas.142  According to the European Communities, there has 
been a significant increase in the volume of bananas imported into the European Communities from 
                                                      

135 European Communities' response to question 60.  See also, United States' first written submission, 
para. 25. 

136 United States' first written submission, footnote 33.  Also, see Exhibit US-7. 
137 European Communities' response to question 60. 
138 Ibid. 
139 Exhibit EC-5, Table 10. 
140 United States' first written submission, para. 24. 
141 See European Communities' response to question 69, para. 104. 
142 European Communities' first written submission, para. 7.  Although the European Communities 

adds that "the individual export performance of a particular country is influenced by various factors and cannot 
be taken as a proxy for the market access afforded by the European Communities to the relevant group of 
countries."  European Communities' first written submission, para. 17.  In response to a question from the Panel, 
Colombia states that the European Communities "analysis of trade flows reflect a flaw understanding of 
causality."  Colombia adds that an increase in the total quantities of banana imports to the European 
Communities cannot be exclusively explained by the bananas import regime implemented through Council 
Regulation (EC) 1964/2005 and disregard any other supply and demand elements involved in this business.  As 
an example, Colombia mentions the appreciation of the Euro with respect to the US dollar, which would have 
increased "the real disposable income of Europeans to purchase foreign products".  Colombia's response to 
question 113. 
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all groups of developing exporting countries (both MFN and ACP).  In 2006, the total volume of 
bananas imported into the European Communities from MFN countries was approximately 
3.28 million mt, which was the highest volume of imports registered since 1999.143  According to the 
European Communities, this represents an increase of 10.7 per cent from 2005 to 2006, which is 
above the total growth of the market of bananas in the European Communities (10.3 per cent from 
2005 to 2006).144 

2.59 The European Communities also claims that developing countries like Guatemala and Peru, 
which had no or very little exports of bananas into the European Communities have now started to 
increase their exports to the Communities.145  Moreover, countries such as Bolivia, Sri Lanka and 
Thailand have started to export bananas to the European Communities market.146 

2.60 The European Communities additionally argues that Regulation 1964/2005 has had a positive 
effect on the price paid to banana producers.  According to data provided by the European 
Communities, FOB prices in US dollars paid to Ecuadorian and Colombian bananas in 2006 were 
higher than the price paid in 2004 and 2005.147  The European Communities states that: 

"[T]he average annual FOB prices in Ecuador (based on information published by the 
Central Bank of Ecuador) were US$217 per ton in 2004, US$224 per ton in 2005, 
US$239 per ton in 2006 and US$232 per ton for the first six months of 2007.  
Likewise, the average annual FOB prices in Colombia were US$285 per ton in 2005, 
US$306 per ton in 2006 and US$321 per ton for the first six months of 2007".148 

Ecuador and Colombia have both contested these figures.  Ecuador states that the statistics presented 
by the European Communities "are not disaggregated by markets to assess the real scope of the EC's 
affirmations."149  In turn, Colombia states that, according to Eurostat, the CIF prices for bananas of 
Colombian origin were on average €658/mt in 2005 and €611/mt in 2006.150 
 
5. United States' banana production 

2.61 United States bananas are produced in Hawaii and Puerto Rico.  Information provided by the 
United States shows that its domestic production in Hawaii in 2006 was 10,000 mt, while the bananas 
produced in Puerto Rico in 2006 amounted to 21,900 mt.151 

2.62 Information provided by Côte d'Ivoire indicates that in 2005 there were 190 farms dedicated 
to the production of bananas in Hawaii that produced 9,500 mt bananas in that year.152  Côte d'Ivoire 

                                                      
143 European Communities' first written submission, para. 9. 
144 Ibid.  Third parties, such as Ecuador, Nicaragua and Panama, disagree with these assertions.  

According to them, for the period between 1999 to 2006, the EC imports from ACP countries increased 30 per 
cent, while MFN imports remained generally the same.  See Ecuador's response to question 115 and Nicaragua 
and Panama's response to question 108 and 115, Exhibit P/N-3. 

145 European Communities' first written submission, para. 13, Exhibit ACP-5.  However, Ecuador said 
in its response to question 155 that, while MFN exporters like Brazil and Peru recorded a significant increase in 
exports in 2006, in that same year other countries like Venezuela, Mexico and Honduras suffered a similarly 
important loss in their sales to the European Communities market.  See Ecuador's response to question 155. 

146 European Communities' first written submission, para. 14. 
147 Ibid., para. 11. 
148 Ibid. 
149 Ecuador's response to question 114. 
150 Colombia's response to question 114. 
151 Exhibit US-13.  However, the European Communities claimed that there are some inconsistencies in 

the figures contained in this exhibit. See European Communities' response to question 61 and the United States 
comments to this response, page 14, para. 26. 
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also states that during the past three years between 3 and 20 tonnes of bananas produced in Hawaii 
have been exported to the European Communities.153 

2.63 The United States is a net banana importer.  The United States represents the second world's 
largest export market for bananas, after the European Communities.  Most bananas exported to the 
United States are from Latin American origin.154 

E. PANEL AND APPELLATE BODY FINDINGS IN PREVIOUS PROCEEDINGS 

1. Measures subject to the original proceedings 

2.64 The original panel and Appellate Body proceedings concerned the European Communities' 
common market organization for bananas, as established through Council Regulation (EEC) No. 
404/93 (Regulation 404/93), introduced on 1 July 1993, and implemented, supplemented and 
amended through subsequent European Communities' legislation, regulations and administrative 
measures.155 

2. Panel and Appellate Body main findings in the original proceedings 

2.65 With regard to the challenged European Communities' measures, the original panel made the 
following main substantive findings: 

(a) The European Communities' allocation of tariff quota shares by agreement and by 
assignment to some Members not having a substantial interest in supplying bananas 
to the European Communities (including Nicaragua, Venezuela and certain ACP 
countries in respect of traditional and non-traditional exports) but not to other 
Members (such as Guatemala) and the tariff quota reallocation rules of the Bananas 
Framework Agreement, were inconsistent with the requirements of Article XIII:1 of 
the GATT 1994.156 

(b) To the extent that the Panel had found that the European Communities had acted 
inconsistently with the requirements of Article XIII:1 of the GATT 1994, the Lomé 
waiver waived that inconsistency with Article XIII:1, to the extent necessary to 
permit the European Communities to allocate shares of its banana tariff quota to 
specific traditional ACP banana supplying countries in an amount not exceeding their 
pre-1991 best-ever exports to the European Communities.157 

(c) Neither the negotiation of the Bananas Framework Agreement and its inclusion in the 
European Communities' Schedule, including the Bananas Framework Agreement 
tariff quota shares, nor the Agreement on Agriculture permitted the European 

                                                                                                                                                                     
152 Written version of Côte d'Ivoire's oral statement at the Panel's substantive meeting with the parties 

and third parties, para. 3 and Annex. 
153 Ibid, para. 3. 
154 Joint written submission by ACP Members (Belize, Cameroon, Côte d'Ivoire, Dominica, the 

Dominican Republic, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, and Suriname), para. 24. 
155 Panel Report on EC – Bananas III (Ecuador), paras. 3.1 and 3.4. 
156 Ibid., paras. 7.90 and 7.399;  Panel Report on EC – Bananas III (Guatemala and Honduras), 

paras. 7.90 and 7.399;  Panel Report on EC – Bananas III (Mexico), paras. 7.90 and 7.399;  Panel Report on EC 
– Bananas III (US), paras. 7.90 and 7.399. 

157 Panel Report on EC – Bananas III (Ecuador), paras. 7.110 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.110 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.110 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.110 and 7.399. 
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Communities to act inconsistently with the requirements of Article XIII of the GATT 
1994.158 

(d) To the extent that the European Communities' preferential tariff treatment of non-
traditional ACP bananas was inconsistent with its obligations under Article I:1 of the 
GATT 1994, those obligations had been waived by the Lomé waiver.159 

(e) The allocation to Category B operators of 30 per cent of the licences allowing the 
importation of third-country and non-traditional ACP bananas at in-quota tariff rates 
was inconsistent with the requirements of Article III:4 of the GATT 1994.160 

(f) The application in general of operator category rules in respect of the importation of 
third-country and non-traditional ACP bananas at in-quota tariff rates, in the absence 
of the application of such rules to traditional ACP imports, and in particular the 
allocation to Category B operators of 30 per cent of the licences allowing the 
importation of third-country and non-traditional ACP bananas at in-quota tariff rates, 
were inconsistent with the requirements of Article I:1 of the GATT 1994.161 

(g) The Lomé waiver did not waive the European Communities' obligations under 
Article I:1 of the GATT 1994 in respect of licensing procedures applied to third-
country and non-traditional ACP imports, including those related to operator category 
rules.162 

(h) The application of operator category rules in respect of the importation of third-
country and non-traditional ACP bananas at in-quota tariff rates, in the absence of the 
application of such rules to traditional ACP imports, was inconsistent with the 
requirements of Article X:3(a) of the GATT 1994.163 

(i) The use of activity functions in connection with the allocation of licences allowing 
the importation of third-country and non-traditional ACP bananas at in-quota tariff 
rates was not inconsistent with the requirements of Article III:4 of the GATT 1994.164 

(j) The application of activity function rules in respect of the importation of third-
country and non-traditional ACP bananas at in-quota tariff rates, in the absence of the 

                                                      
158 Panel Report on EC – Bananas III (Ecuador), paras. 7.118, 7.127 and 7.399;  Panel Report on EC – 

Bananas III (Guatemala and Honduras), paras. 7.118, 7.127 and 7.399;  Panel Report on EC – Bananas III 
(Mexico), paras. 7.118, 7.127 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.118, 7.127 and 7.399. 

159 Panel Report on EC – Bananas III (Ecuador), paras. 7.136 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.136 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.136 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.136 and 7.399. 

160 Panel Report on EC – Bananas III (Ecuador), paras. 7.182 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.182 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.182 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.182 and 7.399. 

161 Panel Report on EC – Bananas III (Ecuador), paras. 7.195 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.195 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.195 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.195 and 7.399. 

162 Panel Report on EC – Bananas III (Ecuador), paras. 7.204 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.204 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.204 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.204 and 7.399. 

163 Panel Report on EC – Bananas III (Guatemala and Honduras), paras. 7.212 and 7.399;  Panel 
Report on EC – Bananas III (Mexico), paras. 7.212 and 7.399;  Panel Report on EC – Bananas III (US), 
paras. 7.212 and 7.399. 

164 Panel Report on EC – Bananas III (Guatemala and Honduras), paras. 7.219 and 7.399;  Panel 
Report on EC – Bananas III (Mexico), paras. 7.212 and 7.399. 
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application of such rules to traditional ACP imports, was inconsistent with the 
requirements of Article I:1 of the GATT 1994.165 

(k) The application of activity function rules in respect of the importation of third-
country and non-traditional ACP bananas at in-quota tariff rates, in the absence of the 
application of such rules to traditional ACP imports, was inconsistent with the 
requirements of Article X:3(a) of the GATT 1994.166 

(l) The requirement to match European Communities import licences with Bananas 
Framework Agreement export certificates was inconsistent with the requirements of 
Article I:1 of  the GATT 1994.167 

(m) The issuance of hurricane licences exclusively to European Communities producers 
and producer organizations or operators including or directly representing them was 
inconsistent with the requirements of Article III:4 of the GATT 1994.168 

(n) The issuance of hurricane licences exclusively to traditional ACP producers and 
producer organizations or operators including or directly representing them was 
inconsistent with the requirements of Article I:1 of the GATT 1994.169 

(o) The issuance of hurricane licences exclusively to ACP and European Communities 
producers and producer organizations or operators including or directly representing 
them was inconsistent with the requirements of Article 1.3 of the Import Licensing 
Agreement.170 

(p) To the extent that specific aspects of the European Communities licensing procedures 
were found not to be in conformity with Articles I, III or X of the GATT 1994, an 
inconsistency was necessarily also found with the requirements of Article 1.2 of the 
Import Licensing Agreement.171 

(q) The allocation to Category B operators of 30 per cent of the licences allowing the 
importation of third-country and non-traditional ACP bananas at in-quota tariff rates 
created less favourable conditions of competition for like service suppliers of 
Complainants' origin and was therefore inconsistent with the requirements of 

                                                      
165 Panel Report on EC – Bananas III (Ecuador), paras. 7.223 and 7.399;  Panel Report on EC – 

Bananas III (Guatemala and Honduras), paras. 7.223 and 7.399;  Panel Report on EC – Bananas III (US), 
paras. 7.223 and 7.399. 

166 Panel Report on EC – Bananas III (Ecuador), paras. 7.231 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.231 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.231 and 7.399. 

167 Panel Report on EC – Bananas III (Ecuador), paras. 7.241 and 7.399;  Panel Report on EC – 
Bananas III (Guatemala and Honduras), paras. 7.241 and 7.399;  Panel Report on EC – Bananas III (Mexico), 
paras. 7.241 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.241 and 7.399. 

168 Panel Report on EC – Bananas III (Guatemala and Honduras), paras. 7.250 and 7.399;  Panel 
Report on EC – Bananas III (Mexico), paras. 7.250 and 7.399. 

169 Panel Report on EC – Bananas III (Guatemala and Honduras), paras. 7.256 and 7.399. 
170 Panel Report on EC – Bananas III (Guatemala and Honduras), paras. 7.263 and 7.399;  Panel 

Report on EC – Bananas III (Mexico), paras. 7.263 and 7.399;  Panel Report on EC – Bananas III (US), 
paras. 7.263 and 7.399. 

171 Panel Report on EC – Bananas III (Ecuador), paras. 7.271 and 7.399;  Panel Report on EC – 
Bananas III (Mexico), paras. 7.271 and 7.399. 
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Articles II and XVII of the General Agreement on Trade in Services (hereinafter 
"GATS").172 

(r) The allocation to ripeners of 28 per cent of the Category A and B licences allowing 
the importation of third-country and non-traditional ACP bananas at in-quota tariff 
rates created less favourable conditions of competition for like service suppliers of 
Complainants' origin and was therefore inconsistent with the requirements of 
Article XVII of the GATS.173 

(s) The exemption of Category B operators of European Communities origin from the 
requirement to match European Communities import licences with Bananas 
Framework Agreement export certificates created less favourable conditions of 
competition for like service suppliers of Complainants' origin and was therefore 
inconsistent with the requirements of Article XVII of the GATS.174 

(t) The exemption of Category B operators of ACP origin from the requirement to match 
European Communities import licences with Bananas Framework Agreement export 
certificates created less favourable conditions of competition for like service suppliers 
of Complainants' origin and was therefore inconsistent with the requirements of 
Article II of the GATS.175 

(u) The allocation of hurricane licences exclusively to operators who include or directly 
represent European Communities producers created less favourable conditions of 
competition for like service suppliers of Complainants' origin and was therefore 
inconsistent with the requirements of Article XVII of the GATS.176 

(v) The allocation of hurricane licences exclusively to operators who include or directly 
represent ACP producers created less favourable conditions of competition for like 
service suppliers of Complainants' origin and was therefore inconsistent with the 
requirements of Article II of the GATS.177 

2.66 In summary, the original panel found that the challenged measures were inconsistent with the 
European Communities' obligations under Articles I:1, III:4, X:3 and XIII:1 of the GATT 1994, 
Articles 1.2 and 1.3 of the Import Licensing Agreement and Articles II and XVII of the GATS. 

                                                      
172 Panel Report on EC – Bananas III (Ecuador), paras. 7.341, 7.353 and 7.399;  Panel Report on EC – 

Bananas III (Mexico), paras. 7.341, 7.353 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.341, 
7.353 and 7.399. 

173 Panel Report on EC – Bananas III (Ecuador), paras. 7.368 and 7.399;  Panel Report on EC – 
Bananas III (US), paras. 7.368 and 7.399. 

174 Panel Report on EC – Bananas III (Ecuador), paras. 7.380 and 7.399;  Panel Report on EC – 
Bananas III (US), paras. 7.380 and 7.399. 

175 Panel Report on EC – Bananas III (Ecuador), paras. 7.385 and 7.399;  Panel Report on EC – 
Bananas III (Mexico), paras. 7.385 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.385 and 7.399. 

176 Panel Report on EC – Bananas III (Ecuador), paras. 7.393 and 7.399;  Panel Report on EC – 
Bananas III (US), paras. 7.393 and 7.399. 

177 Panel Report on EC – Bananas III (Ecuador), paras. 7.397 and 7.399;  Panel Report on EC – 
Bananas III (Mexico), paras. 7.397 and 7.399;  Panel Report on EC – Bananas III (US), paras. 7.397 and 7.399. 
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2.67 In turn, the Appellate Body decided to: 

(a) Uphold the Panel's conclusion that the Agreement on Agriculture did not permit the 
European Communities to act inconsistently with the requirements of Article XIII of 
the GATT 1994;178 

(b) Uphold the Panel's finding that the allocation of tariff quota shares, whether by 
agreement or by assignment, to some, but not to other, Members not having a 
substantial interest in supplying bananas to the European Communities was 
inconsistent with Article XIII:1 of the GATT 1994;179 

(c) Uphold the Panel's finding that the tariff quota reallocation rules of the Bananas 
Framework Agreement were inconsistent with Article XIII:1 of the GATT 1994, and 
to modify the Panel's finding by concluding that the Bananas Framework Agreement 
tariff quota reallocation rules were also inconsistent with the chapeau of 
Article XIII:2 of the GATT 1994;180 

(d) Reverse the Panel's finding that the Lomé Waiver waived any inconsistency with 
Article XIII:1 of the GATT 1994 to the extent necessary to permit the European 
Communities to allocate tariff quota shares to traditional ACP States;181 

(e) Uphold the Panel's conclusions that the European Communities activity function rules 
and the Bananas Framework Agreement export certificate requirement were 
inconsistent with Article I:1 of the GATT 1994;182 

(f) Uphold the Panel's finding that the European Communities practice with respect to 
hurricane licences was inconsistent with Article III:4 of the GATT 1994;183 

(g) Uphold the Panel's conclusions that the allocation to Category B operators of 30 per 
cent of the licences allowing the importation of third-country and non-traditional 
ACP bananas at in-quota tariff rates was inconsistent with Articles II and XVII of the 
GATS;184 

(h) Uphold the Panel's conclusions that the allocation to ripeners of a certain portion of 
the Category A and B licences allowing the importation of third-country and non-
traditional ACP bananas at in-quota tariff rates was inconsistent with Article XVII of 
the GATS;  and,185 

(i) Uphold the Panel's conclusions that the European Communities practice with respect 
to hurricane licences was inconsistent with Articles II and XVII of the GATS.186 

                                                      
178 Appellate Body Report on EC – Bananas III, para. 158. 
179 Ibid., para. 162. 
180 Ibid., para. 163. 
181 Ibid., para. 188. 
182 Ibid., paras. 206-207. 
183 Ibid., para. 214. 
184 Ibid., para. 244. 
185 Ibid., para. 246. 
186 Ibid., para. 248. 
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3. Panel findings in the first compliance proceedings 

2.68 The compliance panel requested in December 1998 by Ecuador made the following main 
substantive findings: 

(a) Imports from different non-substantial supplier countries were not similarly restricted 
in the meaning of Article XIII:1 of the GATT 1994.  Moreover, the allocation of a 
collective tariff quota for traditional ACP States did not approach as closely as 
possible the share which these countries might be expected to obtain in the absence of 
the restrictions as required by the chapeau to Article XIII:2 of the GATT 1994.  
Therefore, the reservation of the quantity of 857,700 mt for traditional ACP imports 
under the revised regime is inconsistent with paragraphs 1 and 2 of Article XIII of the 
GATT 1994.187 

(b) While Members have a degree of discretion in choosing a previous representative 
period, the period 1994-1996 was not a "representative period".  Accordingly, the 
country-specific allocations assigned by the European Communities to Ecuador, as 
well as to the other substantial suppliers, were not consistent with the requirements of 
Article XIII:2 of the GATT 1994.188 

(c) On the basis of the data offered by the European Communities, it was not 
unreasonable for the European Communities to conclude that the level of 857,700 mt 
for duty-free traditional ACP exports could be considered to be required by the Lomé 
Convention because it appeared to be based on pre-1991 best-ever exports and not on 
allowances for investments.189 

(d) It was not reasonable for the European Communities to conclude that Protocol 5 of 
the Lomé Convention required a collective allocation for traditional ACP suppliers.  
Therefore, duty-free treatment of imports in excess of an individual ACP State's pre-
1991 best-ever export volumes was not required by Protocol 5 of the Lomé 
Convention.  Absent any other applicable requirement of the Lomé Convention, those 
excess volumes were not covered by the Lomé waiver and the preferential tariff 
thereon was therefore inconsistent with Article I:1 of the GATT 1994.190 

(e) It was not unreasonable for the European Communities to conclude that non-
traditional ACP imports at zero tariff within the "other" category of the MFN tariff 
quota was required by Article 168 of the Lomé Convention.  Therefore, the violation 
of Article I:1 of the GATT 1994, as alleged by Ecuador, was waived by the Lomé 
waiver.191 

(f) It was not unreasonable for the European Communities to conclude that including the 
tariff preference of 200 Euro per mt for out-of-quota imports of non-traditional ACP 
bananas was within the scope of what the European Communities was required to 
accord to non-traditional ACP supplies by virtue of the Lomé Convention.  Therefore, 

                                                      
187 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.29. 
188 Ibid., para. 6.50. 
189 Ibid., para. 6.65. 
190 Ibid., para. 6.69. 
191 Ibid., para. 6.78. 
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the violation of Article I:1 of the GATT 1994, as alleged by Ecuador, was covered by 
the Lomé waiver.192 

(g) Under the revised regime, Ecuador's suppliers of wholesale services were accorded de 
facto less favourable treatment than European Communities/ACP suppliers of those 
services in violation of Articles II and XVII of the GATS.193 

(h) The criteria for acquiring "newcomer" status under the revised licensing procedures 
accorded de facto less favourable conditions of competition, in the meaning of 
Article XVII of the GATS, to Ecuador's service suppliers than to like European 
Communities service suppliers.194 

2.69 The compliance panel requested by Ecuador concluded that: 

(a) The reservation of the quantity of 857,700 mt for traditional ACP imports under the 
revised regime was inconsistent with paragraphs 1 and 2 of Article XIII of the GATT 
1994.  Additionally, the country-specific allocations to Ecuador, as well as to the 
other substantial suppliers, were not consistent with the requirements of 
Article XIII:2 of the GATT 1994.195 

(b) The level of 857,700 mt for duty-free traditional ACP imports could be considered to 
be required by the Lomé Convention because it appeared to be based on pre-1991 
best-ever exports and not on allowances for investments.  However, it was not 
reasonable for the European Communities to conclude that Protocol 5 of the Lomé 
Convention required a collective allocation for traditional ACP suppliers.  Therefore, 
duty-free treatment of imports in excess of an individual ACP State's pre-1991 best-
ever export volumes was not required by Protocol 5 of the Lomé Convention.  
Accordingly, absent any other applicable requirement of the Lomé Convention, those 
excess volumes were not covered by the Lomé waiver and the preferential tariff 
thereon was therefore inconsistent with Article I:1 of the GATT 1994.196 

(c) In respect of preferences for non-traditional ACP imports, it was not unreasonable for 
the European Communities to conclude that (i) non-traditional ACP imports at zero 
tariff within the "other" category of the tariff quota and (ii) the tariff preference of 
200 €/mt for out-of-quota imports, were required by Article 168 of the Lomé 
Convention.  Therefore, the violations of Article I:1 of the GATT 1994, as alleged by 
Ecuador in respect of preferences for non-traditional ACP imports, were covered by 
the Lomé waiver.197 

(d) Under the revised regime, Ecuador's suppliers of wholesale services were accorded 
de facto less favourable treatment in respect of licence allocation than European 
Communities/ACP suppliers of those services in violation of Articles II and XVII of 
the GATS.198 

(e) The criteria for acquiring "newcomer" status under the revised licensing procedures 
accorded to Ecuador's service suppliers de facto less favourable conditions of 

                                                      
192 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.80. 
193 Ibid., para. 6.134. 
194 Ibid., para. 6.149. 
195 Ibid., para. 6.160. 
196 Ibid., para. 6.161. 
197 Ibid., para. 6.162. 
198 Ibid., para. 6.163. 
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competition than to like European Communities service suppliers in violation of 
Article XVII of the GATS.199 

2.70 In its report, pursuant to the request made by Ecuador, the compliance panel found 
appropriate to make suggestions on how the European Communities could bring its banana import 
regime into conformity with WTO rules.  In the panel's view, the European Communities had at least 
the following options: 

"First, the European Communities could choose to implement a tariff-only system for 
bananas, without a tariff quota. This could include a tariff preference (at zero or 
another preferential rate) for ACP bananas.  If so, a waiver for the tariff preference 
may be necessary unless the need for a waiver is obviated, for example, by the 
creation of a free-trade area consistent with Article XXIV of GATT.  This option 
would avoid the need to seek agreement on tariff quota shares. 

Second, the European Communities could choose to implement a tariff-only system 
for bananas, with a tariff quota for ACP bananas covered by a suitable waiver. 

Third, the European Communities could maintain its current bound and autonomous 
MFN tariff quotas, either without allocating any country-specific shares or allocating 
such shares by agreement with all substantial suppliers consistently with the 
requirements of the chapeau to Article XIII:2.  The MFN tariff quota could be 
combined with the extension of duty-free treatment (or preferential duties) to ACP 
imports.  In respect of such duty-free treatment, the European Communities could 
consider with the ACP States whether the Lomé Convention can be read to "require" 
such treatment within the meaning of the Lomé waiver. We recall that some 
important preferences found by the original panel and Appellate Body reports to be 
required by the Lomé Convention cannot be implemented consistently with WTO 
rules (the most important being the quantitative protections foreseen in Protocol 5).  
If such a view of the Lomé Convention is challenged, a waiver covering such duty-
free treatment could be sought.  The MFN tariff quota could also be combined with a 
tariff quota for ACP imports, whether traditional or not, provided an appropriate 
waiver of Article XIII is obtained.  We note that waivers for duty-free treatment for 
developing country exports have been granted on several occasions by Members.200  
In this context, some action may be required soon in respect of the Lomé waiver since 
it expires on 29 February 2000."201 

4. Award of the Arbitrators in the proceedings requested by the European Communities 
under Article 22.6 of the DSU 

2.71 On 6 April 1999, in the proceedings requested by the European Communities under Article 
22.6 of the DSU, the Arbitrators concluded that the level of nullification or impairment suffered by 
the United States in the EC – Bananas III matter was US$191.4 million per year.  Accordingly, the 
Arbitrators decided that the suspension by the United States of the application to the European 
Communities and its member States of tariff concessions and related obligations under GATT 1994 
covering trade in a maximum amount of US$191.4 million per year would be consistent with 

                                                      
199 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.163. 
200 (original footnote) See WT/L/104 (United States – Caribbean Basin Economic Recovery Act); 

WT/L/183 (United States – Former Trust Territory of the Pacific Islands); WT/L/184 (United States – Andean 
Trade Preferences Act); WT/L/185 (Canada – CARICAN). 

201 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), paras. 6.156-6.158. 
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Article 22.4 of the DSU.202  In the same report, the Arbitrators determined that the reservation of a 
quantity of 857,700 mt for traditional ACP imports under the European Communities' revised bananas 
import regime was inconsistent with paragraphs 1 and 2 of Article XIII of the GATT 1994.  The 
Arbitrators also found that, under the revised regime, service suppliers of the United States were being 
granted discriminatory treatment in violation of Articles II and XVII of the GATS.  The Arbitrators 
therefore concluded that there was a continuation of nullification or impairment of benefits for the 
United States under the revised regime.203 

5. Panel findings in the second compliance proceedings requested by Ecuador 

2.72 The compliance panel requested in February 2007 by Ecuador made the main substantive 
findings that are found in Annex D of this report. 

F. MEASURES CHALLENGED BY THE UNITED STATES IN THIS DISPUTE 

2.73 The measure challenged by the United States through this recourse to Article 21.5 of the DSU 
is the European Communities' current banana import regime implemented through the European 
Communities' Council Regulation (EC) No. 1964/2005, which establishes a zero-duty tariff rate quota 
available only to bananas originating in ACP countries in an amount up to 775,000 mt.  Bananas of 
other origins have no access to this 775,000 ton tariff rate quota and instead are subject to a duty of 
€176/mt.204 

2.74 These measures are contained in the European Communities' Council Regulation (EEC) 
No. 404/93 of 13 February 1993, as amended by Council Regulation (EC) No. 216/2001 of 
29 January 2001;  in Council Regulation (EC) No. 1964/2005 of 29 November 2005;  and, in any 
amendments, implementing measures, and other related measures.205 

III. PARTIES' REQUESTS FOR FINDINGS AND RECOMMENDATIONS 

3.1 The United States requests that the Panel find that the European Communities has failed to 
implement the rulings and recommendations of the DSB in the original dispute and continues to be in 
breach of its obligations as a WTO Member.  More specifically, the United States requests that the 
Panel find that the EC measures are inconsistent with the following obligations contained in the WTO 
agreements: 

(a) Article I of the GATT 1994, because the European Communities applies a zero tariff 
rate to imports of bananas originating in ACP countries in a quantity up to 
775,000 mt, but does not accord the same duty-free treatment to imports of bananas 
originating in all other WTO Members;  and, 

(b) Article XIII of the GATT 1994, including Article XIII:1 and XIII:2, because the 
European Communities reserves the 775,000 mt zero-duty tariff quota for imports of 
bananas originating in ACP countries and provides no access to this preferential tariff 
quota to imports of bananas originating in non-ACP substantial or non-substantial 
supplying countries. 

                                                      
202 EC – Bananas III, Decision by the Arbitrators (WT/DS27/ARB), 9 April 1999. 
203 Ibid., paras. 5.96 to 5.98. 
204 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
205 Ibid., pp. 2-3. 
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3.2 The European Communities raises three preliminary issues.  First, the European Communities 
argues that the Panel must assess "whether the United States has 'standing' to commence these 
proceedings".206 

3.3 As a second preliminary issue, the European Communities argues that the United States 
should not be allowed to challenge the European Communities' current import regime for bananas, 
including the preference for ACP countries.  The European Communities contends that the 
Understanding on Bananas, signed by the United States and the European Communities in April 2001 
(Bananas Understanding)207, is a mutually agreed solution to the banana dispute.208  
The European Communities adds that, even if it was to be assumed that the Bananas Understanding is 
not a "mutually agreed solution" for purposes of the DSU, it would still constitute "an international 
agreement between the United States and the European Communities and, therefore, its terms must be 
taken into consideration in order to determine the rights and obligations of the parties towards each 
other under the GATT and the DSU".209  The European Communities further adds that 

"[E]ven if it were to be assumed that the provisions of the [Bananas] Understanding 
itself cannot be taken into consideration in determining the rights and obligations of 
the parties to this dispute, the application of the principle of good faith on the facts of 
this case would bar the United States from challenging the Cotonou Preference."210 

3.4 As a third preliminary issue, the European Communities argues that the United States' 
complaints should be rejected, as they fall outside of the scope of Article 21.5 of the DSU.  In the 
European Communities' view, its current bananas import regime is not "a measure taken to comply" 
with the recommendations and rulings of the DSB.211 

3.5 In its first submission, the European Communities had raised an additional preliminary issue, 
that the United States' complaint should be rejected by the Panel "outright on the grounds that the 
United States did not submit a request for consultations before requesting the establishment of the 
Panel".212  This objection was later withdrawn by the European Communities.213 

3.6 The European Communities has not made any specific arguments to rebut the United States' 
claim that the preference granted to bananas of ACP origin would be inconsistent with Article I of the 
GATT 1994.214  The European Communities argues, however, that this preference is covered by a 
waiver from Article I:1 of the GATT 1994, the Doha Waiver.215  According to the European 
                                                      

206 European Communities' first written submission, para. 74.  Ibid., para. 73. 
207 See Understanding on Bananas between the European Communities and the United States of 11 

April 2001, in EC – Bananas III, Notification of Mutually Agreed Solution (WT/DS27/58), 2 July 2001;  and 
EC – Bananas III, Communication from the United States (WT/DS27/59), 2 July 2001. 

208 European Communities' first written submission, paras. 39-42.  See also European Communities' 
second written submission, paras. 8-9. 

209 European Communities' second written submission, para. 9.  See also European Communities' first 
written submission, paras. 43-44, and final written version of the European Communities' opening oral 
statement at the substantive meeting of the Panel with the parties and third parties, paras. 1-4. 

210 European Communities' second written submission, para. 9. 
211 See European Communities' first written submission, paras. 46-52.  See also European 

Communities' second written submission, paras. 40-52. 
212 See European Communities' first written submission, para. 38.  See also, ibid., paras. 33-38. 
213 European Communities' second written submission, paras. 4-7.  See also, United States' second 

written submission, paras. 4-20. 
214 European Communities' response to panel question No. 89, para. 163.  See also, United States' 

second written submission, para. 66;  and written version of United States' opening statement during substantive 
meeting with the parties and third parties, para. 27. 

215 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision 
of 14 November 2001 (WT/MIN(01)/15), 14 November 2001. 
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Communities, the duration of that waiver is not linked to the number of arbitrations lost by the 
European Communities, but rather depends on whether the new import regime for bananas it 
introduced on 1 January 2006 at least maintains total market access for MFN suppliers.216  The 
European Communities also argues that its current bananas import regime cannot be considered as the 
"new EC tariff regime" in the terms of the language contained in the Doha Waiver.217 

3.7 The European Communities asks the Panel to reject the United States' claim under 
Article XIII of the GATT 1994.  The European Communities argues that "the conditions for the 
application of GATT Article XIII are not satisfied", because "banana imports from Latin American 
and other MFN suppliers are not subject to any quantitative restriction [but] simply subject to a 
tariff"218  The European Communities also argues that the United States' claim falls outside of the 
scope of Article XIII of the GATT 1994, which "does not cover cases of tariff discrimination".219 

3.8 Finally, the European Communities argues that, if the Panel were to conclude "that the United 
States has standing and that the Cotonou Preference does not comply with the GATT"220, the Panel 
should nevertheless find that: 

"[T]he existence of the Cotonou Preference between the end of 2005 and the end of 
2007 does not cause any 'nullification or impairment' of any benefit accruing to the 
United States."221 

IV. ARGUMENTS OF THE PARTIES 

4.1 The arguments presented by the parties in their written submissions and oral statements are 
reflected below.222 

A. UNITED STATES 

1. First written submission of the United States 

(a) Introduction 

4.2 The United States is before this Panel to address the continued inconsistency of the European 
Communities' (EC) import regime for bananas with its WTO obligations.  Regrettably, this Panel 
proceeding is the tenth GATT/WTO proceeding since 1992.  After almost ten years from the adoption 
by the DSB of its recommendations and rulings in European Communities – Regime for the 
Importation, Sale and Distribution of Bananas (EC – Bananas III), and many opportunities for reform 
afforded to the European Communities by the United States and other affected Members, the 
European Communities has yet to implement the DSB's recommendations and rulings with a WTO 
compliant import regime for bananas.  Repeated efforts at negotiating a WTO-consistent and mutually 
acceptable solution with the European Communities have been unsuccessful.  The United States has 
reluctantly concluded that recourse to WTO dispute settlement under Article 21.5 of the 

                                                      
216 European Communities' first written submission, para. 54.  See also European Communities' second 

written submission, para. 56. 
217 European Communities' first written submission, para. 55. 
218 Ibid., para. 64. 
219 Ibid., para. 65. 
220 Ibid, para. 74. 
221 European Communities' second written submission, para. 103.  See also written version of 

European Communities' opening statement during substantive meeting with the parties and third parties, 
para. 30 

222 The summaries of the parties' arguments are based on the executive summaries submitted to the 
Panel by the parties.  All footnotes in this section are original, unless otherwise specified. 
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Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) is warranted.  
The United States hopes that this will be the last proceeding necessary to secure compliance by the 
European Communities with its WTO obligations in this dispute. 

4.3 On 1 January 2006, the European Communities implemented a new regime for importation of 
bananas through Council Regulation (EC) No. 1964/2005 (Regulation 1964).  This latest regime 
continues to discriminate in favour of imports of bananas originating in African, Caribbean and 
Pacific (ACP) countries and against imports of bananas from other countries.  It establishes a duty-
free tariff rate quota that is available exclusively to ACP bananas in amounts up to 775,000 mt.  
Bananas from all other countries – for example, from developing countries in Latin America heavily 
dependent on the banana trade – have no access to this duty-free tariff rate quota.  Bananas from such 
countries are subject, instead, to a duty of €176/mt.  Even this tariff level is uncertain, as the European 
Communities has failed to re-bind its banana tariff rate. 

4.4 The United States considers that these tariff and tariff rate quota measures fail to bring the 
European Communities into compliance with the EC – Bananas III recommendations and rulings and 
its WTO obligations in the following respects: 

(a) The preferential duty-free tariff rate quota applicable to bananas of ACP origin is not 
being accorded immediately and unconditionally to bananas originating in all other 
WTO Members in breach of Article I:1 of the General Agreement on Tariffs and 
Trade 1994 (GATT 1994); and 

(b) The tariff rate quota reserved exclusively for bananas of ACP origin fails to restrict 
all banana imports in a similar manner in breach of Article XIII:1 of the GATT 1994 
and does not aim at a distribution of trade in bananas approaching as closely as 
possible the shares that would have been achieved absent restrictions in breach of 
Article XIII:2 of the GATT 1994. 

(b) Procedural history 

4.5 The original WTO panel proceeding in this dispute (EC – Bananas III) was initiated more 
than ten years ago – on 8 May 1996 – by Ecuador, Guatemala, Honduras, Mexico, and the United 
States.  The panel in that proceeding found over a dozen breaches of the GATT 1994 and the General 
Agreement on Trade in Services (GATS), which were overwhelmingly confirmed by the Appellate 
Body.  On 25 September 1997, the DSB adopted the original panel and Appellate Body reports and 
recommended that the European Communities bring its banana import regime into conformity with its 
obligations under those agreements.  Pursuant to arbitration under Article 21.3 of the DSU, the 
European Communities was given a "reasonable period of time" of more than 15 months (from 25 
September 1997 to 1 January 1999) to implement the DSB's recommendations and rulings.  The 
European Communities did not, however, implement the EC – Bananas III recommendations and 
rulings by the end of that "reasonable period of time". 

4.6 Instead of bringing its banana import regime into compliance with its WTO obligations by 
1 January 1999, the European Communities implemented two regulations – Regulation (EC) No. 
1637/98 and Regulation (EC) No. 2362/98 – that were found, within a short time of their 
implementation, to perpetuate a discriminatory tariff rate quota and license-based system in breach of 
the GATT 1994 and the GATS.  As the European Communities had failed to redress the nullification 
or impairment found by the WTO, the DSB authorized the suspension of concessions or other 
obligations equivalent to the level of the nullification or impairment.  With respect to the United 
States, the DSB authorized the suspension of concessions in the amount of US$191.4 million per year. 
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4.7 In November 1999, the European Communities announced a second attempt to reform its 
banana regime, which was allegedly to comprise a "two-stage process, namely, after a transitional 
period during which a tariff quota system would be applied with preferential access for ACP 
countries, a flat tariff would be introduced."  The transitional period was to end no later than 1 
January 2006. 

(i) Understanding on Bananas 

4.8 In April 2001, after more than two years of non-compliance, the United States and the 
European Communities reached an "Understanding on Bananas", which established a phased series 
of steps to be taken by the European Communities over several years, in combination with certain 
waivers, for the purpose of bringing itself into compliance with its WTO obligations. 

4.9 Under the terms of the EC-US Understanding, the European Communities was required to 
implement a "tariff only" regime by "no later than 1 January 2006".  In the "interim", the European 
Communities would implement an import regime based on historical licensing which included a tariff 
rate quota system.  Because certain aspects of the interim arrangement were not in conformity with 
the European Communities'  WTO obligations, the EC-US Understanding required the United States 
to "lift its reserve concerning the waiver of Article I of the GATT 1994 that the European 
Communities has requested for preferential access to the European Communities of goods originating 
in ACP states signatory to the Cotonou Agreement; and will actively work towards promoting the 
acceptance of the EC request for a waiver of Article XIII of the GATT 1994" for the ACP tariff quota 
on bananas.  That provision was intended to facilitate the subsequent negotiation and adoption of 
conditional waivers acceptable to the interested parties and the full WTO Membership. 

(ii) GATT Article I waiver and arbitrations 

4.10 Following the EC-US Understanding, the United States and other affected Members agreed to 
negotiate the waiver terms necessary to ensure an acceptable banana arrangement throughout the life 
of the Understanding.  These terms were incorporated into the body of the Article I Waiver and its 
Annex, which contains additional provisions applicable to bananas.  As a general matter, the waiver 
was set to expire on December 31, 2007 for products other than bananas. 

4.11 With respect to bananas, the validity of the waiver was made subject to a special arbitration 
mechanism contained in the Annex.  The European Communities, ACP countries and MFN suppliers 
of bananas to the European Union were to engage in negotiations under Article XXVIII of the GATT 
1994 with respect to the terms of the tariff only regime to enter into force by 1 January 2006.  The 
Annex required that within 60 days of an announcement by the European Communities of its 
intentions on rebinding of the tariff on bananas, any interested party could request arbitration.  The 
mandate of the arbitrator was to determine "whether the envisaged rebinding of the EC tariff on 
bananas would result in at least maintaining total market access for MFN banana suppliers, taking into 
account" all of the "EC WTO market-access commitments relating to bananas".  If a WTO arbitrator 
were to find that the proposed rebinding would not "result in at least maintaining total market access 
for MFN banana suppliers" the European Communities would have to "rectify the matter".  Within 10 
days of the notification of the arbitration award to the General Council, the European Communities 
would have to enter into consultations with the interested parties that requested the arbitration.  If 
there was no mutually satisfactory solution, the same arbitrator would be asked to determine whether 
the European Communities had rectified the matter.  If the European Communities had failed to 
rectify the matter, the waiver would "cease to apply to bananas upon entry into force of the new EC 
tariff regime".  That is, if there were two negative arbitrator determinations against the European 
Communities, the waiver would terminate. 
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4.12 On 27 October 2004, the European Communities announced its intention to implement an 
MFN tariff of €230/mt, a rate over three times higher than the €75/mt MFN rate applicable at the 
time.  The Commission formally notified that rate to the WTO on 1 February 2005, pursuant to the 
Annex to the Article I Waiver. 

4.13 Between 30 March and 1 April 2005, nine Latin American supplying countries initiated 
arbitration pursuant to the terms of the Annex, seeking a determination that the European 
Communities'  €230/mt rate would not "result in at least maintaining total market access for MFN 
banana suppliers", taking into account "all EC WTO market access commitments", as required by the 
waiver. 

4.14 The first Arbitration Award (AAI), issued on 1August 2005, carefully defined the European 
Communities' market access commitment under the Annex to require that any "envisaged rebinding" 
must, at a minimum, preserve into the future "the totality of [MFN] opportunities afforded by the 
existing conditions of entry", both as between MFN and preferred suppliers, and MFN and domestic 
EC producers.  The Arbitrator determined that because the European Communities' proposed €230/mt 
rate wrongly increased the ACP and Everything But Arms margin of preference, creating the 
opportunity for a positive ACP and EBA supply response, and overstated the level of price-gap 
protection for EC producers, the European Communities had not fulfilled its Annex commitments. 

4.15 On 12 September 2005, the European Communities proposed a revised banana "tariff only" 
rate of €187/mt for MFN suppliers, coupled with an enlarged ACP tariff rate quota of 775,000 mt 
(reflecting a 25,000 mt increase in the then existing ACP tariff rate quota volume), at zero duty. 

4.16 On 26 September 2005, pursuant to the procedures set out in the Annex, the European 
Communities requested a second arbitration to determine whether the new proposed tariff and ACP 
tariff rate quota "rectified the matter".  The second Arbitration Award (AAII), issued on 27 October 
2005, determined that the European Communities' latest proposal "failed to rectify the matter". 

4.17 Having twice failed to meet the condition of the waiver that the new regime "result in at least 
maintaining total market access for MFN banana suppliers", taking into account "all EC WTO market 
access commitments", the Article I waiver for bananas expired upon entry into force of the 1 January 
2006 regime by operation of the terms of the Annex. 

(iii) Article XIII Waiver 

4.18 On 21 May 2001, pursuant to its acknowledgment in the EC-US and EC-Ecuador 
Understandings that "[a] waiver of Article XIII of the GATT 1994 [is] needed for the management of 
quota C [the ACP quota]", the European Communities circulated among the MFN banana-supplying 
Members a draft XIII waiver request, which explained that: 

"[A]n additional protection should be maintained for imports of bananas originating 
in the ACP countries, under the form of a limited tariff rate quota set aside for them, 
for the duration of the interim period.  This requires a waiver from the obligations 
established under Article XIII GATT." 

4.19 On 22 June 2001, the European Communities submitted to the WTO its request and draft 
decision to waive GATT Article XIII obligations until 31 December 2005, "with respect to the EC's 
separate quota of 750,000 tonnes for bananas of ACP origin".  Because the European Communities 
asked that its GATT Article I and GATT Article XIII waiver requests proceed in parallel, the GATT 
Article XIII waiver request was approved without amendment on 14 November 2001, the same day 
the GATT Article I waiver was approved.  In accordance with paragraph 1 of the Article XIII Waiver, 
the waiver was scheduled to terminate on 31 December 2005. 
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4.20 On 7 October 2005, as the termination date of the Article XIII Waiver approached, the 
European Communities requested an extension "until 31 December 2007 [for] the existing waiver 
from paragraphs 1 and 2 of Article XIII of the GATT 1994, for a quantity of 775,000 mt of imports of 
bananas originating in ACP countries".  The European Communities' request for a waiver extension 
was made in conjunction with a 12 September 2005 proposal to replace its "interim" tariff-quota 
regime with a "tariff only" rate of €187/mt for MFN suppliers and an enlarged ACP tariff rate quota 
of 775,000 mt (reflecting a 25,000 mt increase over the then existing ACP tariff rate quota volume).  
WTO Members did not agree to the European Communities' proposed extension. 

4.21 On 31 December 2005, the Article XIII Waiver expired in accordance with its terms. 

4.22 Citing "divergences" of opinion on how to proceed with the waiver request and a preference 
for a "negotiated solution to the banana problem", the European Communities "suspended" its request 
for an Article XIII waiver at the meeting of the Council for Trade in Goods held on 19 March 2007. 

(c) The European Communities' revised measures 

4.23 On 29 November 2005, without consultations with the EC – Bananas III complainants and 
other MFN suppliers, the European Communities adopted Regulation 1964, which provides for the 
current regime for the importation of bananas into the EC market.  Regulation 1964 entered into force 
on 1 January 2006. 

4.24 Article 1 of Regulation 1964 establishes a duty-free tariff rate quota that is available 
exclusively to ACP bananas in amounts up to 775,000 mt.  Bananas from all other countries have no 
access to this duty-free tariff-rate quota.  Article 1 establishes that all other bananas are subject, 
instead, to a duty of €176/mt.  Article 2 of Regulation 1964 provides the necessary authority to 
promulgate implementing rules.  Numerous additional regulations governing the licensing features of 
the tariff and ACP tariff rate quota measures have been enacted. 

4.25 In accordance with these provisions, bananas of MFN origin enter the EC-27 market at a rate 
of €176/mt (equating to US$4.33/box, or 33 per cent ad valorem), or 135 per cent higher than the 
€75/mt rate previously assessed on all MFN bananas entering the European Communities from 1 
January 1995 to 31 December 2005.  Under the €176/mt rate, bananas from the developing countries 
of Latin America contributed €580 million, or approximately US$790 million, to the European 
Communities' 2006 customs revenues. 

4.26 ACP-origin bananas that are not otherwise covered by the European Communities' 
"Everything But Arms" initiative (EBA) enter the EC market duty-free for all volumes within the 
775,000 mt ACP tariff rate quota (i.e., a margin of preference of €176/mt, or US$4.33/box).  Imports 
of ACP-origin bananas into the EC market in excess of 775,000 mt are dutiable at €176/mt.  MFN-
origin bananas have no right to enter the zero-duty ACP tariff rate quota and receive no other market 
allocation. 

(d) Legal arguments 

4.27 The fact that this Panel has been established under Article 21.5 of the DSU carries with it 
certain consequences.  Of most immediate relevance to the legal arguments of the parties is the 
consequence that, as the Appellate Body has made clear, an Article 21.5 panel "conduct[s] its work 
against the background of the original proceedings, and with full cognizance of the reasons provided 
by the original panel.  The original determination and original panel proceedings, as well as the 
redetermination and the panel proceedings under Article 21.5, form part of a continuum of events."  It 
is well established that adopted panel and Appellate Body reports "are treated as a final resolution to a 
dispute between the parties to that dispute". 
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4.28 As discussed in detail below, the European Communities' revised measures are in breach of 
GATT Article I and GATT Article XIII. 

(i) The European Communities' revised measures are inconsistent with Article I of the 
GATT 1994 

4.29 GATT Article I:1 provides, in relevant part, that: 

"With respect to customs duties and charges of any kind imposed on or in connection 
with importation ... and with respect to all rules and formalities in connection with 
importation ... any advantage, favour, privilege or immunity granted by any 
contracting party to any product originating in or destined for any other country shall 
be accorded immediately and unconditionally to the like product originating in or 
destined for the territories of all other contracting parties." 

4.30 To establish a violation of Article I:1, a Member must show:  (i) an advantage, favour, 
privilege or immunity, (ii) of the type covered by Article I, (iii) that is not accorded immediately and 
unconditionally to all "like products" of all WTO Members.  All three of these conditions are present 
in the European Communities' current tariff arrangement. 

4.31 First, the European Communities is providing an "advantage, favour, privilege or immunity" 
to ACP Members by according ACP bananas duty-free access within the 775,000 mt tariff rate quota, 
while subjecting all MFN bananas to a €176/mt duty.  The duty-free treatment, amounting to a tariff 
savings of US$4.33/box, is only available to bananas of ACP origin. 

4.32 Second, the measure by which the European Communities is granting the "advantage, favour, 
privilege or immunity" to ACP Members is in relation to a "customs dut[y]" within the meaning of 
Article I:1.  Bananas of ACP origin up to an amount of 775,000 mt receive a customs preference of 
€176/mt over all other bananas, by entering duty-free. 

4.33 Third, the European Communities is failing to accord the ACP tariff advantage "immediately 
and unconditionally" to the "like product" of other WTO Members.  Although MFN bananas and ACP 
origin bananas are "like product" imports, MFN bananas are being denied the same duty-free tariff 
rate quota treatment as bananas of ACP origin. 

4.34 Therefore, Regulation 1964 is in violation of GATT Article I:1. 

Termination of GATT Article I Waiver 

4.35 The fifth "whereas" clause of Regulation 1964, asserts that in light of the two negative 
arbitration determinations under the Annex to the Article I Waiver, the Commission has "further 
modified its proposal in order to rectify the matter".  Although at this stage in these proceedings the 
United States does not need to rebut the European Communities' legal arguments in its defence, an 
assertion that the Article I Waiver is still in effect can be expected. 

4.36 Whether the European Communities "rectified the matter" the third time around is irrelevant 
with respect to the continued validity of the GATT Article I Waiver.  Under the express terms of the 
Annex, the European Communities had two opportunities to propose a regime that met the conditions 
set out in the waiver.  In 2005, pursuant to the Annex arbitration mechanism, two WTO arbitrators 
determined that the two proposals made by the European Communities did not "result in at least 
maintaining total market access for MFN suppliers".  Therefore, as required by the fifth sentence in 
tiret 5 of the Annex to the Article I Waiver, the waiver "cease[d] to apply upon entry into force of the 
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new EC tariff regime".  The "new EC tariff regime" is the measure that is the subject of these 
proceedings, Regulation 1964, which entered into force on 1 January 2006. 

(ii) The European Communities' revised measures are inconsistent with Article XIII of the 
GATT 1994 

4.37 GATT Article XIII provides, in relevant part, that: 

"1. No prohibition or restriction shall be applied by any Member on the 
importation of any product of the territory of any other Member or on the exportation 
of any product destined for the territory of any other Member, unless the importation 
of the like product of all third countries or the exportation of the like product to all 
third countries is similarly prohibited or restricted. 

2. In applying import restrictions to any product, Members shall aim at a 
distribution of trade in such product approaching as closely as possible the shares 
which the various Members might be expected to obtain in the absence of such 
restrictions and to this end shall observe the following provisions: 

… 

(d) In cases in which a quota is allocated among supplying countries the Member 
applying the restrictions may seek agreement with respect to the allocation of shares 
in the quota with all other Members having a substantial interest in supplying the 
product concerned. In cases in which this method is not reasonably practicable, the 
Member concerned shall allot to Members having a substantial interest in supplying 
the product shares based upon the proportions, supplied by such Members during a 
previous representative period, of the total quantity or value of imports of the product, 
due account being taken of any special factors which may have affected or may be 
affecting the trade in the product. No conditions or formalities shall be imposed 
which would prevent any Member from utilizing fully the share of any such total 
quantity or value which has been allotted to it, subject to importation being made 
within any prescribed period to which the quota may relate. 

... 

5. The provisions of this Article shall apply to any tariff quota instituted or 
maintained by any Member, and, in so far as applicable, the principles of this 
Article shall also extend to export restrictions." 

4.38 Under the terms of the EC-US Understanding, the EC- Ecuador Understanding and the 
Article I Waiver, the European Communities was supposed to introduce a tariff only regime for 
bananas by 1 January 2006.  Instead, the European Communities introduced a regime containing an 
exclusive tariff rate quota for bananas of ACP origin.  The EC – Bananas III panel, Appellate Body 
and compliance panels found the European Communities' use of an exclusive ACP tariff rate quota 
for bananas inconsistent with GATT Article XIII:1 and XIII:2.  While the current regime may be a 
simplified version of earlier ones, the nonconformity with GATT Article XIII remains. 

4.39 There can be no doubt that Article XIII applies with respect to the current tariff rate quota 
regime, just as it did with respect to the European Communities' prior banana import regimes.  In EC 
– Bananas III (Article 21.5 – Ecuador), the panel explained: 
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"Article XIII:5 provides that the provisions of Article XIII apply to 'tariff quotas'.  
The European Communities essentially argues that the amount of 857,700 tonnes for 
traditional imports from ACP States constitutes an upper limit on a tariff preference 
and is not a tariff quota subject to Article XIII.  However, by definition, a tariff quota 
is a quantitative limit on the availability of a specific tariff rate.  Thus, Article XIII 
applies to the 857,700 tonne limit." 

4.40 Regulation 1964 establishes an exclusive duty-free tariff rate quota for ACP countries in the 
amount of 775,000 mt.  Just as in EC – Bananas III (Article 21.5 – Ecuador), this is a quantitative 
limit on the availability of the duty-free rate to non-ACP bananas. 

The European Communities' import regime for bananas is inconsistent with GATT 
Article XIII:1 

4.41 GATT Article XIII:1 sets forth the basic GATT non-discrimination obligation governing the 
application of import restrictions.  As explained by the Panel in EC – Bananas III: 

"Article XIII:1 establishes the basic principle that no import restriction shall be 
applied to one Member's products unless the importation of like products from other 
Members is similarly restricted ... [A]s indicated by terms of Article XIII (and even 
its title, 'Non-discriminatory Administration of Quantitative Restrictions'), the non-
discrimination obligation extends further.  The imported products at issue must be 
'similarly' restricted. A Member may not restrict imports from some Members using 
one means and restrict them from another Member using another means." 

4.42 The Appellate Body added that the "essence" of GATT Article XIII, and therefore 
Article XIII:1, "is that like products should be treated equally, irrespective of origin".  It further 
determined that "[a]s no participant disputes that all bananas are like products, the non-discrimination 
provisions apply to all imports of bananas..." 

4.43 In disregard of GATT Article XIII:1 and the EC – Bananas III findings, the European 
Communities has chosen to maintain a tariff rate quota under which MFN-origin bananas are neither 
"treated equally" nor restricted "similarly" to "like" ACP-origin bananas.  ACP bananas receive 
preferential, protected access under the European Communities' banana regime, entering the EC 
market duty-free up to a quantity of 775,000 mt.  No MFN supplier receives any such tariff rate quota 
treatment.  By using a tariff rate quota on ACP imports, and an entirely different means to restrict 
MFN imports, the European Communities is preventing "like" imports from being "treated equally, 
irrespective of origin" in violation of GATT Article XIII:1. 

The European Communities' import regime for bananas is inconsistent with GATT 
Article XIII:2 

4.44 The chapeau to GATT Article XIII:2 requires, in relevant part, that: 

"In applying import restrictions to any product, Members shall aim at a distribution of 
trade in such product approaching as closely as possible the shares which the various 
Members might be expected to obtain in the absence of such restrictions ..." 

4.45 As the EC – Bananas III panel found, "[i]f quantitative restrictions are used ... they are to be 
used in the least trade-distorting manner possible".  The panel emphasized that, as required by the 
chapeau, any tariff rate quota allocations must "minimize the impact of a quota or tariff quota regime 
on trade flows by attempting to approximate... the trade shares that would have occurred in the 
absence of the regime". 
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4.46 The EC – Bananas III panel further explained that Article XIII:2(d) provides for the 
possibility to allocate tariff rate quota shares to supplying countries and the treatment that must be 
given to Members with a "substantial interest" in supplying the product.  The Member allocating 
shares of a tariff rate quota may seek agreement with all Members having a substantial interest in 
supplying the product, or, if that is not reasonably practicable, allot to Members having a substantial 
interest in supplying the product based on criteria specified in Article XIII:2(d), second sentence.  The 
EC – Bananas III panel determined that if a Member allocates tariff rate quota shares to Members not 
having a substantial interest in supplying the product, then shares must be allocated to all suppliers.  
This is because "[o]therwise, imports from Members would not be similarly restricted as required by 
Article XIII:1". 

4.47 The European Communities' exclusive 775,000 mt ACP tariff rate quota fails to distribute any 
share whatsoever to MFN suppliers, let alone a share they would have expected to obtain in the 
absence of restrictions.  This is so even though many of the excluded MFN suppliers are principal or 
substantial suppliers of bananas to the European Communities, and leading exporters of bananas to 
the world market.  Therefore, the ACP tariff rate quota established through Regulation 1964, like 
prior ACP tariff rate quotas, is inconsistent with Article XIII:2. 

4.48 The European Communities has no Article XIII waiver currently in force – its last waiver 
having expired on its own terms on 31 December 2005. 

4.49 For the reasons stated above, the ACP tariff rate quota is in violation of GATT Article XIII:1 
and XIII:2. 

(e) Conclusion 

4.50 For the foregoing reasons, the United States respectfully requests that the Panel find that: 

(1) The European Communities' import regime for bananas implemented through 
Regulation 1964 is inconsistent with Article I of the GATT 1994 because it applies a 
zero tariff rate to imports of bananas originating in ACP countries in a quantity up to 
775,000 mt but does not accord the same duty-free treatment to imports of bananas 
originating in all other WTO Members; 

(2) The European Communities' import regime for bananas implemented through 
Regulation 1964 is inconsistent with Article XIII of the GATT 1994 – including 
Article XIII:1 and XIII:2 – because it reserves the 775,000 mt zero-duty tariff rate 
quota for imports of bananas originating in ACP countries and provides no access to 
this preferential tariff rate quota to imports of bananas originating in non-ACP 
substantial or non-substantial supplying countries; and, 

(3) The European Communities has failed to comply with the recommendations and 
ruling of the DSB. 

2. Second written submission of the United States 

(a) The European Communities' preliminary objections should be rejected 

(i) The United States was not required to request consultations with the EC 

4.51 First, the United States was surprised that the European Communities raised lack of 
consultations as a procedural objection given that the United States and the European Communities 
had agreed, at the highest levels, that this objection would not be raised.  The United States 
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understands that this objection may have been lodged without an understanding of the commitment 
the European Communities had undertaken.  Inasmuch as the European Communities has raised this 
objection, the United States responds as follows. 

4.52 Formal consultations are not a prerequisite to the establishment of a panel under Article 21.5.  
The Appellate Body's analysis in Mexico – Corn Syrup (Article 21.5 – US) amply supports the United 
States' view.  In Mexico – Corn Syrup (Article 21.5 – US), the Appellate Body observed that while, as 
a general matter, "consultations are a pre-requisite to panel proceedings",  the requirement that parties 
engage in consultations "is subject to certain limitations".  After reviewing the requirements of DSU 
Articles 4.3, 4.7 and 6.2, the Appellate Body concluded that "the lack of prior consultations is not a 
defect that, by its very nature, deprives a panel of its authority to deal with and dispose of a matter".  
While the Appellate Body did not decide whether this general rule was applicable to Article 21.5, it 
stated that "even if the general obligations in the DSU regarding prior consultations were applicable" 
to Article 21.5 proceedings, "non-compliance would not have the effect of depriving the panel of its 
authority to deal with and dispose of the matter". 

4.53 The only prerequisite explicitly set forth in Article 21.5 is that there be a "disagreement" as to 
whether a Member has implemented the recommendations and rulings of the DSB.  Such a 
disagreement clearly exists in this case. 

4.54 The European Communities suggests that the phrase "through recourse to these dispute 
settlement procedures" in Article 21.5 could not refer to something "less than all" the procedures 
contained in the DSU, including consultations.  There are several difficulties with the EC position.  
First, nothing in the phrase "these dispute settlement procedures" supports the proposition that that 
phrase extends to every aspect of the DSU.  Second, the phrase is different from the broader phrase 
found in DSU Article 23:  "the rules and procedures of this Understanding".  This difference makes 
clear that the European Communities is wrong to suggest that Article 21.5 cannot refer to "less than 
all" of the DSU.  Third, the phrase is part of the larger phrase "such dispute shall be decided through 
recourse to these dispute settlement procedures" (emphasis added).  Consultations are not a means of 
"deciding" a dispute.  It is the panel procedures that serve the function of "deciding" – and thus it is 
the panel procedures to which "these dispute settlement procedures" must refer. 

4.55 To interpret Article 21.5 to require another round of consultations would only serve to delay 
the resolution of disputes, in contradiction to DSU Article 21.1 which provides that prompt 
compliance is "essential in order to ensure effective resolution of disputes to the benefit of all 
Members". 

4.56 Fifth, the United States notes that in an earlier related proceeding, the European Communities 
requested the establishment of Article 21.5 panel to determine that measures taken by the European 
Communities were in conformity with its WTO obligations, without first seeking consultations with 
any of the original complaining parties. 

4.57 Aside from the European Communities' flawed legal theory, the Panel should not sustain the 
European Communities' objection.  First, as permitted by Article 4.3 of the DSU, the United States 
and the European Communities had an agreement that formal consultations would not be necessary.  
Second, the European Communities explicitly withdrew any procedural objection based on the lack of 
a formal consultation request in its DSB statement at the 12 July 2007 meeting.  Finally, even if it 
were appropriate for the Panel to take the considerations raised by the European Communities into 
account, they should not lead to the conclusion that the European Communities seeks.  The DSU does 
not guarantee a role for third parties in consultations.  Throughout the long history of this dispute, the 
European Communities has had plenty of opportunities to negotiate a solution.  This dispute has been 
the subject of countless discussions at the DSB, and third parties have been given every possible 
opportunity to participate, above and beyond what is provided for in the DSU.  It is hard to imagine 
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what formal consultations would have achieved that over ten years of litigation, discussions, and 
negotiations have not been able to achieve. 

4.58 The United States request that the Panel reject the European Communities' request to dismiss 
for lack of consultations. 

(ii) The EC-US Understanding on Bananas does not preclude this proceeding 

4.59 The European Communities' objection that the EC-US Understanding bars this proceeding is 
equally groundless.  The lynchpin of the European Communities' argumentation appears to be the 
assertion that the United States has "accepted... the principle that the Cotonou Preference would 
continue to exist until the end of 2007" and therefore "the United States is now barred from 
challenging" its existence. 

4.60 Nothing in the EC-US Understanding says that the United States was agreeing to a reduction 
in its rights to challenge the WTO-consistency of any EC measure.  The European Communities 
points to the paragraph in the EC-US Understanding providing that the United States would lift its 
reserve concerning the Article I waiver.  This provision did not itself change the legal situation with 
respect to the European Communities' tariff preferences.  The United States' willingness to lift its 
reserve regarding the waiver did not itself make the European Communities' tariff preferences WTO-
consistent, nor did it insulate those tariff preferences from challenge under the DSU.  Nothing in 
Articles IX:3 and IX:4 of the WTO Agreement suggests that a Member's willingness to support a 
waiver request has independent legal consequences.  If the European Communities' position were 
adopted by this Panel, it is hard to see how any Member would ever agree to support an EC waiver 
request in the future, when the legal consequence of such a commitment would be that it – but not 
other Members who had not yet agreed to support the waiver – were barred from challenging the 
measure for which the waiver had been requested. 

4.61 As contemplated by the EC-US Understanding, the United States did support the adoption of 
the waiver, and the waiver was ultimately approved at Doha.  Article 3bis of the waiver states that 
"[w]ith respect to bananas, the additional provisions in the Annex shall apply."  These additional 
provisions, set out conditions which the new EC regime on bananas would have to meet.  The United 
States believes that the Article I waiver ceased to apply with respect to bananas on 1 January 2006. 

4.62 Though not necessary, the United States wishes to make some additional comments.  First, 
the United States disagrees with the European Communities' contention that the EC-US 
Understanding represented a "mutually agreed solution" as that term is used in the DSU.  A fair 
reading of the EC-US Understanding can lead to only one conclusion:  that it would have been 
impossible in June of 2001 to say that the dispute had been "solved".  It is clear from its text that the 
EC-US Understanding was a document that identified the "means" to resolve the dispute, but that no 
solution acceptable to both parties had yet been put in place on the date of the EC-US Understanding 
and that the Understanding was not itself the end of the dispute.  Indeed, the final step to consummate 
the "solution" would not be taken until almost five years after the date of the Understanding. 

4.63 Second, in a communication to the DSB on 26 June 2001, after the unilateral notification of 
the EC-US Understanding as a "mutually agreed solution" by the European Communities, the United 
States corrected the record by explaining that the Understanding was not a mutually agreed solution 
notified pursuant to DSU Article 3.6.  At the February 2002 DSB meeting, the United States again 
made clear that there were still compliance steps to be taken by the European Communities, namely 
the introduction of a WTO-consistent "tariff only" regime by 1 January 2006. 

4.64 Third, the United States disagrees with the European Communities' assertion that, pursuant to 
Article 31(3)(c) of the Vienna Convention on the Law of Treaties (Vienna Convention), the EC-US 
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Understanding must be taken into consideration to determine the parties' rights and obligations under 
the GATT 1994 and the DSU.  Nothing in Article 31(3)(c) of the Vienna Convention supports the 
European Communities' assertion that the EC-US Understanding acts as a procedural defence for the 
European Communities.  Article 31(3)(c) of the Vienna Convention deals with interpretation of the 
covered agreements.  The European Communities is not arguing that the EC-US Understanding 
indicates a particular interpretation of any term in any covered agreement;  the European 
Communities appears to be arguing that the Understanding has altered the covered agreements.  
Article 31(3)(c) does not deal with this issue. 

4.65 Article 31(3)(c) of the Vienna Convention provides for the taking into account, in the 
interpretation of a treaty, "any relevant rules of international law applicable in the relations between 
the parties".  The EC – Approval and Marketing of Biotech Products panel found that "the rules of 
international law" that are to be "taken into account" in the interpretation of the WTO Agreements 
"are those which are applicable in the relations between the WTO Members", not those applicable 
only to the disputing parties.  Since the EC-US Understanding is a bilateral agreement, it cannot be 
considered part of any "applicable rules of law" that could inform the panel's interpretation of the 
covered agreements. 

4.66 Article 1.1 of the DSU provides that the DSU applies to the "covered agreements" listed in 
Appendix 1 to the DSU.  The EC-US Understanding is not a "covered agreement".  Accordingly, the 
DSU cannot be used to settle a dispute as to the meaning or effect of the EC-US Understanding, and 
the DSU cannot enforce the Understanding by blocking a party to the Understanding from recourse to 
the DSU. 

(iii) The United States' complaint falls within the scope of Article 21.5 

4.67 The European Communities' objection that the European Communities' 1 January 2006 
banana measures are not "measures taken to comply" ignores the plain text of the EC-US 
Understanding, EC Regulation 1964, and the long history of this dispute, and should therefore be 
rejected. 

4.68 The European Communities first argues that it took its "final 'measure taken to comply'" with 
the EC-US Understanding in January 2002, "when the EC introduced a new tariff-based quota regime 
with the characteristics agreed in Annex II of the Understanding" and the United States' "right to 
suspend concessions terminated" (emphasis added). 

4.69 The EC-US Understanding contemplated a series of steps that would culminate with the 
introduction of a "tariff only" regime by 1 January 2006.  As required by the terms of the 
Understanding, the United States terminated its increased duties upon the European Communities' 
implementation of the steps provided for in Annex II.  This only means that the two interim phases 
contemplated in the paragraph C of the Understanding were completed.  The final step was not 
scheduled to happen until four years later.  To argue that the European Communities did not need to 
take that final step with respect to the EC-US Understanding would read paragraph B out of the 
Understanding. 

4.70 The European Communities also argues that the United States never challenged the measures 
taken by the European Communities in 2002 that it considers to be the "measures taken to comply" 
with the recommendations and rulings of the DSB.  As explained above, it was not until the 
introduction of the new EC regime for bananas on 1 January 2006 that the European Communities 
took the final, and unfortunately flawed, step required by the Understanding.  Ever since, the issue of 
non-compliance has been the subject of discussions at the DSB, culminating with Ecuador's and the 
United States' requests under Article 21.5. 
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4.71 The fifth clause in the preamble to EC Regulation 1964 itself states that the measures are 
being taken in an effort to rectify the matter which the two Article I waiver Annex arbitrations found 
inconsistent with that Annex.  The Article I waiver and Annex are inextricably linked to the 
Understandings, which are in turn inextricably linked to the recommendations and rulings of the DSB 
in EC – Bananas III. 

4.72 The status of the European Communities' measures is further confirmed by numerous EC 
statements made from  1999 through 2006.  In particular, EC statements made after 2002, when the 
European Communities argues, for purposes of this proceeding, that it implemented its "measure 
taken to comply", confirm that the European Communities itself did not believe it had taken a 
"measure taken to comply" at that time. 

(b) The European Communities' arguments about "standing" and nullification or impairment have 
been rejected before and should be rejected once again 

(i) The United States has standing to challenge the EC's banana regime 

4.73 In EC – Bananas III, as here, the European Communities argued that, because the United 
States "ha[d] never exported a single banana to the European Community", it "could not possibly 
suffer any trade damage".  According to the European Communities, this lack of trade effect or 
damage meant that the United States could not, as a threshold matter, challenge the European 
Communities' measures under the GATT.  The Appellate Body upheld the panel's finding that the 
United States "had standing" to bring claims under the GATT 1994 against the European 
Communities' banana measures. 

4.74 In reaching its conclusion, the Appellate Body made the general observations that "a Member 
has broad discretion in deciding whether to bring a case against another Member under the DSU" and 
that Members are "expected to be largely self-regulating in deciding whether any such action would 
be 'fruitful'" within the meaning of DSU Article 3.7.  The Appellate Body also observed that: "the 
United States is a producer of bananas, and a potential export interest by the United States cannot be 
excluded";  and "[t]he internal market of the United States for bananas could be affected by the EC 
banana regime, in particular, by the effects of that regime on world supplies and world prices of 
bananas".  Quoting from the panel report, the Appellate Body also stated that "with the increased 
interdependence of the global economy... Members have a greater stake in enforcing WTO rules than 
in the past since any deviation from the negotiated balance of rights and obligations is more likely to 
affect them, directly or indirectly". 

4.75 In light of this guidance, the stake the United States holds in making sure that the European 
Communities complies with its WTO obligations, and the fact that the United States continues to be a 
producer of bananas, it is clear that the United States may challenge the European Communities' 
banana measures in this compliance proceeding. 

(ii) The United States is not required to demonstrate nullification or impairment of benefits to 
advance claims of an EC breach of GATT Articles I and XIII 

4.76 To prevail on its claims of an EC breach of GATT Articles I and XIII, the United States is not 
required to demonstrate that the European Communities' banana measures nullify or impair benefits 
accruing to it. 

4.77 Article 3.7 of the DSU specifies three potential means by which a dispute can be resolved:  a 
mutually agreed solution consistent with the covered agreements; withdrawal of WTO-inconsistent 
measures; or, as a "last resort", suspension of concessions.  Neither of the first two requires 
calculation of the level of nullification or impairment suffered by the complaining Member.  The 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 46 
 
 

  

second of these makes clear that withdrawal of a WTO inconsistency is a preferred outcome, without 
regard to the impact of the inconsistency on the complaining Member.  It is only when a WTO 
challenge has reached arbitration under DSU Article 22 that the level of nullification or impairment 
suffered by the complaining party becomes relevant. 

4.78 The European Communities made a similar argument to the original panel and Appellate 
Body, but its argument was rejected.  In determining that the United States did in fact suffer 
nullification or impairment of benefits at the hands of the European Communities' banana measures, 
the Appellate Body made clear that a showing of trade effects is unnecessary for purposes of 
demonstrating that there has been a breach of a provision of the GATT, quoting from the GATT panel 
in US – Superfund.  The US – Superfund GATT panel decided that it was unnecessary to examine the 
parties' submissions regarding trade effects in order to determine that benefits accruing to the 
complaining Member had been nullified or impaired, linking its decision to the breach of the legal 
provision, Article III:2, alone.  The same reasoning should apply here.  The Panel should dismiss the 
European Communities' arguments. 

(c) The European Communities' Article I waiver has expired, and it therefore maintains its 
banana measures in breach of GATT Article I 

4.79 The European Communities does not contest that its banana regime is in breach of GATT 
Article I, but argues that the Article I Waiver is still in effect.  The European Communities' arguments 
ignore the plain text of the waiver and its Annex.  Pursuant to the terms of the Annex, following two 
negative arbitration determinations, the waiver "cease[d] to apply to bananas upon entry into force of 
the new EC tariff regime". 

4.80 An analysis of the European Communities' Article I Waiver begins with the chapeau of the 
Annex, which states that, "[i]n the case of bananas, the waiver will also apply until 31 December 
2007, subject to the following, which is without prejudice to the rights and obligations under 
Article XXVIII".  The continuation of the waiver until 31 December 2007, is therefore entirely 
dependent on the European Communities' fulfilment of the several conditions laid out in the body of 
the Annex. 

4.81 Tirets one and two of the Annex define the steps to be taken by the European Communities 
prior to arbitration.  These tirets further require the European Communities, during that consultation 
period, to demonstrate that MFN "WTO market-access commitments relating to bananas" will be 
protected.  Tirets three through five establish a centrepiece of the Annex – the special arbitration 
controls under which the EC waiver automatically lapses in the event it implements a tariff regime 
after two negative arbitration reviews. 

4.82 Tiret four sets forth the terms of the first arbitration proceeding, including a 90-day review 
timetable and a mandate to determine "whether the envisaged rebinding of the EC tariff on bananas 
would result in at least maintaining total market access for MFN banana suppliers, taking into account 
... all EC WTO market-access commitments relating to bananas".  Tiret four underscores the 
imperative of multilateral review and approval before implementation of an EC "tariff only" regime.  
Latin American banana suppliers initiated arbitration in 2005.  The Arbitrator concluded that the 
European Communities' "envisaged rebinding" of €230/mt would not fulfil the European 
Communities' MFN market access commitment. 

4.83 Tiret five describes how the European Communities must "rectify the matter" following a 
negative determination in the first arbitration.  The ordinary meaning of the word "rectify" is "to put 
or set right" or "to remedy (a bad or faulty condition or state of things)".  The term "matter" in this 
case refers to the European Communities' failure to satisfy the mandated standard of tiret four.  The 
second and third sentences of tiret five lay out the first of two avenues by which the European 
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Communities can set right, or remedy, its failed "envisaged rebinding".  First, the European 
Communities must consult with the interested parties within 10 days to determine whether a 
"mutually satisfactory solution" can be found.  Second, in the absence of a mutually agreed solution, 
within 30 days of a new arbitration request, the same arbitrator will be asked to determine if the 
European Communities has "rectified" the matter.  The fifth sentence of tiret five specifies the 
automatic consequence of a second, negative arbitration determination against the EC:  "[i]f the EC 
has failed to rectify the matter, this waiver shall cease to apply to bananas upon entry into force of the 
new EC tariff regime".  The mandatory consequence, the expiration of the waiver, takes effect "upon 
entry into force of the new EC tariff regime", meaning that the waiver terminates automatically upon 
entry into force of the new EC regime, not at some later point in time. 

4.84 The Annex clearly sets out a mechanism whereby once an arbitrator found twice that the 
European Communities had presented a tariff proposal that did not meet the conditions of the Annex, 
the waiver would automatically expire once the new EC tariff regime went into effect.  The European 
Communities argues that "the new EC tariff regime" could only refer to the regime that was found to 
be inconsistent with the conditions of the Annex by the arbitrator and that as long as it introduced a 
different regime and that regime "did indeed" maintain the total market access of the MFN suppliers, 
the waiver would apply until the end of 2007.  The text of the Annex does not support that 
interpretation. 

4.85 Recital 11 to the Article I waiver provides context supporting the above reading of the Annex.  
Recital 11 states:  "any re-binding of the EC tariff on bananas under the relevant GATT 
Article XXVIII procedures should result in at least maintaining total market access for MFN banana 
suppliers and their willingness to accept a multilateral control on the implementation of this 
commitment".  The reference to "multilateral control" refers to the Annex arbitration procedures and 
argues against any EC interpretation that would allow the waiver to continue in effect in the face of 
the two negative arbitral determinations and a subsequent unilateral determination of "compliance" by 
the European Communities.  The European Communities' interpretation, which would allow it, at the 
end of the day, to apply any regime it chose, cannot be reconciled with the intent of the drafters to 
impose multilateral controls over the banana regime. 

4.86 While the text of the Annex is clear, supplementary means of interpretation, however, 
confirm that the waiver expired upon implementation of the European Communities' new banana 
measures.  The waiver history demonstrate that the parties negotiated the special procedures 
embodied in the Annex with the purpose of preventing the European Communities from installing an 
unacceptable banana tariff as of 2006.  The original EC draft of the Annex failed to state a 
consequence for EC choices after negative arbitration rulings.  Members insisted that the language of 
the fifth and sixth sentences of tiret five be inserted into the Annex.  Absent this, the waiver would not 
have been approved. 

4.87 For all these reasons, the European Communities' Article I waiver expired on 1 January 2006, 
upon the implementation of the new EC banana measures.  In the absence of this waiver, the 
European Communities' banana measures are maintained in violation of GATT Article I. 

(d) The European Communities maintains its exclusive tariff rate quota for ACP bananas in 
violation of GATT Article XIII 

(i) The European Communities' tariff rate quota is a quantitative restriction within the meaning 
of Article XIII 

4.88 First, the European Communities argues that the measures contained in EC Regulation 1964 
are not subject to the requirements of GATT Article XIII because the ACP tariff quota is not a 
"quantitative restriction", but rather a "cap" on a tariff preference.  The European Communities goes 
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so far as to declare that it "subjects all banana imports to a single tariff of 176 euro per ton.  There are 
no other tariffs and there are no quantitative restrictions imposed on the importation of bananas". 

4.89 The European Communities' description of its measure defies reality.  In the sixth whereas 
clause EC Regulation 1964 states that "a tariff rate quota for bananas originating in ACP countries 
should also be opened".  In addition, Article 1.2 states that "an autonomous tariff quota of 775,000 
tonnes per net weight subject to a zero-duty rate shall be opened for imports of bananas ... originating 
in ACP countries". 

4.90 There is nothing new in the European Communities' attempt to cast its discriminatory ACP 
tariff rate quota as a "cap" on a tariff preference.  The Arbitrators in EC – Bananas III (US) 
(Article 22.6 – EC) rejected this exact same argument nearly eight years ago, concluding that "in our 
view, the 857,700 tonne limit on traditional ACP imports is a tariff quota and therefore Article XIII 
applies to it".  The same conclusion applies here.  The European Communities' 775,000 mt limit on 
duty-free access for ACP bananas is also a tariff quota within the meaning of Article XIII and subject 
to the non-discrimination requirements of Article XIII. 

(ii) Article XIII applies even where the entire EC banana market is not controlled by quotas 

4.91 The European Communities argues that Article XIII only applies to "different tariff quotas ... 
imposed to different groups of countries" but not where "MFN Members are not subject to any 
quantitative restriction".  The European Communities offers no support for this proposition.  That is 
because both the text of Article XIII as well as numerous panel or Appellate Body reports that have 
examined the application of Article XIII dictate the opposite result – that Article XIII does in fact 
apply to the European Communities' ACP-exclusive tariff rate quota. 

4.92 The Arbitrator in EC – Bananas III (US) (Article 22.6 – EC) confirmed that the European 
Communities' exclusive ACP quota is by definition a tariff rate quota, since it "is a quantitative limit 
on the availability of a specific tariff rate".  Because all tariff rate quotas are subject to the 
requirements of GATT Article XIII by virtue of Article XIII:5, the requirements of Article XIII apply 
to the European Communities' ACP duty-free tariff quota. 

4.93 The EC – Bananas III Panel Report affirmed that Article XIII:1's non-discrimination principle 
requires that like products of all Members must be similarly restricted:  "a Member may not limit the 
quantity of imports from some Members but not from others ...  A Member may not restrict imports 
from some Members using one means and restrict them from another using another means". 

4.94 Article XIII's non-discrimination requirements therefore govern any tariff quota or other 
quantitative restriction that is applied to imports entering a Member's territory.  This is the case 
whether or not the entire EC market for bananas is regulated by tariff quotas. 

4.95 To interpret Article XIII's application otherwise would ignore the guidance of the Appellate 
Body in EC – Bananas III, in which it concluded that "the essence of the non-discrimination 
obligations [of GATT Articles I and XIII] is that like products should be treated equally, irrespective 
of their origin". The Appellate Body stated that: 

"If, by choosing a different legal basis for imposing import restrictions, or by 
applying different tariff rates, a Member could avoid the application of non-
discrimination provisions to the imports of like products from different Members, the 
object and purpose of the non-discrimination provisions would be defeated.  It would 
be very easy for a Member to circumvent the non-discrimination provisions of the 
GATT 1994 and the other Annex 1A agreements, if these provisions apply only 
within regulatory regimes established by that Member." 
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4.96 Thus, Article XIII prohibits the European Communities from establishing a duty-free tariff 
rate quota for some Members, but not others, and from denying equal treatment to banana imports of 
all origins.  This interpretation of Article XIII prevents Members from circumventing their basic 
GATT non-discrimination obligations, and is equally as applicable in this instance as it was ten years 
ago.  Just as it did in the original EC – Bananas III proceeding, the European Communities again 
attempts to elude Article XIII coverage by arguing that the separation of its market into two separate 
regimes – one covered by a tariff, the other by a tariff quota – absolves it of its non-discrimination 
obligations.  As then, the European Communities' arguments should be rejected. 

4.97 In essence, the European Communities seeks to "eviscerate" its non-discrimination 
obligations by interpreting Article XIII such that it would permit the European Communities 
unfettered discretion to carve-out a portion of its market for preferential access without any 
multilateral controls over how that carve-out was determined and without any consideration of how 
the carve-out affects access into the same market for other "like" products.  The European 
Communities' interpretation turns Article XIII on its head by distorting a restriction on discriminatory 
measures into a carte blanche for discriminatory measures, as long as a Member's entire market is not 
subject to a quantitative restriction. 

4.98 The European Communities' own prior statements also call into question its arguments.  The 
European Communities' 2001 request for a waiver from Article XIII:1 and XIII:2 stated that its ACP-
exclusive tariff quota "requires a waiver from the obligations established under Article XIII GATT".  
In October 2005, the European Communities sought to extend that very same Article XIII waiver for 
its new proposed regime that consisted of the same ACP tariff quota reserve (increased to 775,000 
mt), in combination with a €187/mt MFN tariff.  That proposed regime, which the European 
Communities said needed an Article XIII waiver, was structured exactly like the European 
Communities' current banana measures, with ACP bananas subject to a tariff quota and MFN bananas 
subject to a tariff and no quota. 

(iii) The European Communities maintains its ACP tariff rate quota in breach of GATT 
Article XIII 

4.99 It is clear that the European Communities' ACP-exclusive tariff quota is subject to the 
requirements of GATT Article XIII.  It is also undisputed that the European Communities' waiver 
from its obligations under Article XIII expired on 31 December 2005.  Thus, as demonstrated in the 
United States' first written submission, because the European Communities uses a tariff rate quota on 
ACP imports and an entirely different means to restrict MFN imports, the European Communities is 
preventing "like" imports from being "treated equally, irrespective of origin" in breach of GATT 
Article XIII:1. 

4.100 Moreover, because the European Communities fails to distribute any share whatsoever of its 
ACP tariff quota to MFN suppliers, let alone a share they would have expected to obtain in the 
absence of restrictions, it maintains its tariff quota in breach of GATT Article XIII:2.  In particular, 
Article XIII:2(d) required the European Communities, once it opted to impose a tariff quota on 
banana imports entering its market, to ensure, on failure to reach agreement on quota shares among 
suppliers, that it "allot[ed] to Members having a substantial interest in supplying the product shares 
based upon the proportions, supplied by such Members during a previous representative period".  
Only having done so could the European Communities avoid discriminating against the imports of 
non-ACP banana suppliers.  It failed to do so.  Instead, the European Communities chose to allot no 
share whatsoever to non-ACP suppliers with a substantial interest and no share to non-ACP suppliers 
with no substantial interest.  Thus, the European Communities breaches its obligations under GATT 
Article XIII:2 because it failed to "similarly prohibit or restrict" those non-ACP bananas. 
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(e) Conclusion 

4.101 For the foregoing reasons, the United States respectfully requests that the Panel find that: 

(1) The European Communities' import regime for bananas implemented through 
Regulation 1964 is inconsistent with Article I of the GATT 1994 because it applies a 
zero tariff rate to imports of bananas originating in ACP countries in a quantity up to 
775,000 mt, but does not accord the same duty-free treatment to imports of bananas 
originating in all other WTO Members;  and 

(2) The European Communities' import regime for bananas implemented through 
Regulation 1964 is inconsistent with Article XIII of GATT 1994 – including 
Article XIII:1 and XIII:2 – because its reserves the 775,000 metric ton zero-duty 
tariff rate quota for imports of bananas originating in ACP countries and provides no 
access to this preferential tariff rate quota to imports of bananas originating in non-
ACP substantial or non-substantial supplying countries. 

3. Oral statement of the United States 

4.102 In its written submissions, the United States has established that the regime for the 
importation of bananas implemented by the European Communities on 1 January 2006, is in breach of 
GATT Articles I and XIII.  The European Communities has raised a number of mostly procedural 
arguments in its own written submissions.  The United States does not believe it is necessary to 
address all those arguments in this oral statement.  In this statement, the United States will begin with 
a threshold point, namely that the bananas import regime implemented by the European Communities 
on 1 January 2006 is a "measure taken to comply with the recommendations and rulings" of the 
Dispute Settlement Body (DSB) and is therefore properly before this Panel under Article 21.5 of the 
Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU).  Next, the 
United States will summarize its arguments demonstrating that this regime is inconsistent with GATT 
1994 Articles I and XIII.  Finally, the United States will address two of the procedural arguments that 
have been raised by the European Communities in its written submissions. 

(a) The European Communities' bananas import regime is a measure taken to comply 

4.103 On 1 January 2006, the European Communities implemented a revised regime for the 
importation of bananas through Council Regulation (EC) No. 1964 of 2005.  Article 1 of 
Regulation 1964 contains two elements.  Paragraph 1 establishes that from 1 January 2006, the most-
favoured-nation, or MFN, tariff rate for bananas will be set at €176/mt.  Paragraph 2 creates an 
exception to this MFN rate by establishing a duty-free tariff rate quota of up to 775,000 mt per year 
available exclusively to bananas originating in the African, Caribbean and Pacific countries or ACP 
countries.  MFN-origin bananas have no right to enter under the zero-duty ACP tariff rate quota. 

4.104 In its written submissions, the European Communities argues that the current import regime 
for bananas is not a "measure taken to comply" and therefore the United States' complaint falls 
outside the scope of DSU Article 21.5.  It is clear that an implementing Member's designation of a 
measure as one taken to comply, or not, is not determinative.  The procedural history of this dispute 
clearly demonstrates that the regime for bananas implemented on 1 January 2006 is the latest in a long 
line of failed measures taken by the European Communities as a result of the recommendations and 
rulings of the DSB in EC – Bananas III.  The European Communities' arguments are without merit 
and should be rejected by the Panel. 

4.105 On 25 September 1997, the DSB adopted the panel and Appellate Body reports in EC – 
Bananas III and recommended that the European Communities bring its measures into compliance.  
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The European Communities stated that it could not do so immediately, and an arbitrator acting under 
Article 21.3 of the DSU determined that the European Communities would have fifteen months and 
one week to bring itself into compliance – that is until 1 January 1999.  By that date, the European 
Communities implemented two regulations, consisting of a discriminatory tariff rate quota and a 
license-based system.  These two regulations were then found in breach of the GATT 1994 and the 
GATS by a compliance panel established at the request of Ecuador and by an arbitrator reviewing a 
US request for authorization to suspend concessions.  The DSB adopted the report of the Article 21.5 
panel on 6 May 1999, again recommending that the European Communities bring itself into 
compliance.  The DSB authorized the United States to suspend concessions on 19 April 1999. 

4.106 In November of 1999, in its status report regarding implementation of the DSB's 
recommendations concerning its banana import regime, the EC representative announced a new 
compliance proposal.  This proposal would include a "two-stage process" involving a transitional 
period with a preferential tariff rate quota system for ACP countries, followed by a flat tariff.  At the 
meeting, many concerns were raised about the lack of details of the proposal and the perpetuation of 
discrimination between Latin American and ACP suppliers. 

4.107 After two years of continued non-compliance, in April 2001 the European Communities 
reached the Understanding on Bananas with the United States, and a very similar one with Ecuador.  
Although the United States disagree with the legal consequences that the European Communities 
ascribes to the Understanding – and will deal with those later in this statement – it does not argue that 
the Panel should completely disregard the Understanding.  Indeed, the Understanding is an important 
fact in the procedural history of this dispute, as it set out the roadmap through which the United States 
and Ecuador expected that the bananas dispute would be finally resolved.  It is interesting that while 
the European Communities argues that the Understanding precludes the United States from bringing 
this claim at all using arguments not based on the text of the Understanding or any well-founded legal 
basis, it would ignore the plain meaning of the text. 

4.108 The Understanding laid out a series of steps, over multiple years, through which the European 
Communities would bring itself into compliance.  Paragraph A of the Understanding serves as the 
introduction for the steps that follow which "identified the means by which the long-standing dispute 
over the EC's banana import regime [could] be resolved". 

4.109 Paragraph B states that the European Communities "will introduce a Tariff Only regime for 
imports of bananas no later than 1 January 2006".  Note that although chronologically this would have 
been the last step to be taken, it is the first step outlined in the Understanding.  The European 
Communities' argument that this paragraph is just a "simple reference" to secondary legislation 
"which reflected the political decision of the European Communities to change its banana import 
regime" before the signing of the Understanding is an attempted post hoc rationale inconsistent with 
the plain text of the Understanding.  It ignores the fact that this was a central element in the "means by 
which the long-standing dispute over the EC's banana import regime can be resolved", and cannot 
change the fact that there would be a continuum of actions to be taken, culminating with this step.  
This would have been the final action to be taken in bringing the EC regime into compliance. 

4.110 Paragraph C begins with "in the interim".  That is, before taking the final step set out in 
paragraph B, there were a series of other steps that needed to be taken.  Paragraph C, in conjunction 
with Annex I, goes on to detail the interim licensing regime the European Communities would use 
between 1 July 2001, and 31 December 2005.  These steps were "interim" because they still 
discriminated between WTO Members, as evidenced inter alia by the fact that the European 
Communities recognized that it would need waivers of Articles I and XIII of the GATT 1994. 
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4.111 Paragraph D then deals with steps the United States would take, in response to the successful 
completion of interim steps by the European Communities, with respect to the US suspension of 
concessions against EC exports. 

4.112 Paragraph E provides that the United States would lift its reserve concerning the waiver of the 
European Communities' WTO obligations under GATT 1994 Article I for ACP-origin bananas.  In 
addition, the United States would work towards promoting the acceptance by the WTO membership 
of the request for the Article XIII waiver that would be needed for the management of quota C until 
31 December 2005. 

4.113 It should be clear that, per the terms of the Understanding, the measures taken to comply with 
the DSB recommendations included a series of interim steps and a final step on 1 January 2006 – that 
is, the introduction of a tariff only regime.  The interim regime between 1 July 2001 and 
31 December 2005, was a measure taken to comply, and the regime that the European Communities 
introduced on 1 January 2006, which it claims to be a tariff-only regime, is also a "measure taken to 
comply". 

4.114 The European Communities argues that the fact that the United States agreed to terminate its 
application of the authorized suspension of concessions and related obligations upon the completion 
of Phase II "confirms" that the implementation of that import regime was the agreed "measure taken 
to comply".  As already explained, the Understanding sets out a series of steps.  Two significant steps 
were to be achieved by 1 July 2001 and 1 January 2002.  As incentive to ensure that the European 
Communities took those steps, the United States agreed to first provisionally suspend its imposition of 
increased duties and then terminate the imposition of increased duties that the DSB had authorized the 
United States to apply.  This only proves that both the United States and the European Communities 
complied with what is set out in paragraphs C and D of the Understanding.  Up to that point, there had 
yet to be full compliance by the European Communities.  Per the terms of the Understanding, there 
was an additional step to be taken. 

4.115 The European Communities also argues that a regime that was to enter into force six years 
after the relevant DSB rulings could not be a "measure taken to comply".  This argument must be 
soundly rejected.  It would have been much welcomed if the European Communities had brought 
itself into compliance immediately upon adoption of the DSB's recommendations and rulings in 1997 
or at the end of the reasonable period of time – that is, 1 January 1999.  Instead, the European 
Communities chose to perpetuate a discriminatory system of tariff rate quotas.  The United States, 
Ecuador, and the other original complaining parties recognized the importance that trade in bananas 
has for many of the ACP countries and were willing to recognize that an abrupt fix to the bananas 
problem could have a negative impact.  That is why the United States, other original complaining 
parties, and other MFN banana suppliers were willing to allow for a lengthy transitional period of 
adjustment to a new, tariff-only regime by 1 January 2006.  This forbearance, by the United States 
and the Latin American banana suppliers, has unfortunately been repaid by the European 
Communities with continued discrimination and non-compliance. 

4.116 Finally, the United States notes that in the related proceeding brought by Ecuador, the 
European Communities argues that the 1 January 2006 regime implements one of the suggestions 
made by the panel in the Ecuador 21.5 report.  In that proceeding, the European Communities argues 
that therefore the measure cannot be challenged.  The United States believes those arguments are 
completely unfounded.  For purposes of this proceeding, however, the Panel should take the European 
Communities' argument that its current bananas regime implements a suggestion by the compliance 
panel in EC – Bananas III as a concession by the European Communities that the measure taken by 
the European Communities on 1 January 2006 is directly linked to the DSB's recommendations and 
rulings.  For all the foregoing reasons, the Panel should conclude that the European Communities' 
current bananas import regime is a "measure taken to comply". 
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(b) The European Communities' regime is in breach of GATT 1994 Articles XIII and I 

4.117 The European Communities' main argumentation has been procedural.  This is not surprising 
as most of the European Communities' substantive arguments are the same, unsuccessful arguments it 
has made in the prior proceedings in this dispute.  The United States will now briefly demonstrate that 
the tariff rate quota regime implemented by the European Communities on 1 January 2006 is in 
breach of GATT Articles XIII and I. 

(i) The European Communities' regime is in breach of GATT 1994 Article XIII 

4.118 We begin with Article XIII of the GATT 1994.  Article XIII:5 provides that Article XIII 
applies to "tariff quotas".  The European Communities claims that Article XIII does not apply in this 
instance because MFN suppliers are "simply subject to a tariff" and, therefore, there is no quantitative 
restriction imposed on them.  The European Communities made the same argument in the first 
Article 21.5 proceeding brought by Ecuador and in the Article 22.6 proceeding with the United States 
with respect to the then 857,700 mt tariff rate quota for ACP origin bananas.  The panel and arbitrator 
each rejected the European Communities' argument, explaining that "a tariff quota is a quantitative 
limit on the availability of a specific tariff rate" and therefore, Article XIII applied to the 857,700 mt 
limit.  The 775,000 mt limit on the duty-free rate reserved for ACP countries is likewise a tariff rate 
quota subject to Article XIII.  The United States notes that there is no support in the text of 
Article XIII or in any WTO dispute settlement report that the Member making the claim has to be the 
one subject to the tariff rate quota, as the European Communities suggests. 

4.119 As explained by the EC – Bananas III panel, Article XIII:1 establishes that no import 
restrictions can be applied to one Member's products unless the importation of like products from 
other Members is similarly restricted.  The panel also explained that "a Member may not restrict 
imports from some Members using one means and restrict them from another using another means".  
The Appellate Body confirmed that the "essence" of Article XIII "is that like products should be 
treated equally, irrespective of origin". 

4.120 Using the reasoning of the panel and the Appellate Body in EC – Bananas III, the panels in 
the prior compliance proceedings determined that the traditional ACP suppliers – which were non-
substantial suppliers – were subject to different restrictions than other non-substantial suppliers.  
Therefore, the two groups were not "similarly restricted" as required by Article XIII:1. 

4.121 Although the European Communities' 1 January 2006 regime is simpler than the regime 
subject to the prior compliance proceedings, the same result obtains.  Only ACP suppliers benefit 
from access to the 775,000 mt in-quota quantity, while other non-substantial suppliers (and substantial 
suppliers) are excluded from the in-quota quantity and subject instead to the over-quota MFN tariff.  
Once again, the European Communities is choosing to divide its importation regime in breach of 
Article XIII:1 in a way that prevents like imports from being treated equally. 

4.122 Article XIII:2 further requires that if quantitative restrictions are used, the Member imposing 
the restriction must "aim at a distribution of trade... approaching as closely as possible the shares 
which the various Members might be expected to obtain in the absence of such restrictions".  The EC 
– Bananas III panel explained that tariff rate quota allocations must "minimize the impact of a... tariff 
rate quota regime on trade flows by attempting to approximate... the trade shares that would have 
occurred in the absence of the regime". 

4.123 Article XIII:2(d) provides rules on the allocation of quota shares among Members supplying 
the product.  First, the Member allocating a quota or tariff rate quota must try to reach agreement with 
the Members having a substantial interest.  If that fails, the allocating Member must allocate shares to 
supplying Members having a substantial interest based on criteria specified in Article XIII:2(d), 
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second sentence.  Furthermore, the EC – Bananas III panel determined that if a Member allocates 
tariff rate quota shares to Members not having a substantial interest in supplying the product, then 
shares must be allocated to all suppliers not having a substantial interest.  Otherwise, "imports from 
Members would not be similarly restricted as required by Article XIII:1". 

4.124 In the instant case, the European Communities has failed to distribute any share whatsoever 
to non-ACP countries, whether substantial or non-substantial suppliers.  This despite the fact that the 
excluded MFN suppliers are principal or substantial suppliers of bananas to the European 
Communities.  Therefore, the ACP tariff rate quota is not allocated in a way that approximates the 
trade shares that would have occurred in the absence of the tariff rate quota and is therefore 
inconsistent with Article XIII:2. 

4.125 It is undisputed that the Article XIII waiver which the European Communities sought and 
obtained for the administration of its previous tariff rate quota regime expired on December 31, 2005.  
The date of expiration of that waiver was to coincide with the expected move to a tariff only regime 
on 1 January 2006 – a regime which if properly implemented, would not have required a waiver from 
Article XIII. 

4.126 The European Communities argues that this is a case about tariff discrimination under GATT 
Article I:1 and suggests that it is not possible to bring an Article XIII claim simply because a "tariff 
preference is subject to a 'cap'".  It is precisely because of that "cap" that this case is not just about 
different rates of duty, and Article I, but also about discriminatory tariff rate quotas, and Article XIII.  
As already noted, a "cap", or quantitative limit on the availability of a specific tariff rate, is a tariff 
rate quota.  The United States notes that in EC – Bananas III, the Appellate Body found that the 
European Communities was in breach of its obligations under both GATT Articles I and XIII, and that 
the Lomé waiver only covered the breach of Article I.  There is no support for the proposition that a 
measure cannot be subject to multiple disciplines within the GATT 1994 and within the WTO 
Agreement itself. 

(ii) The European Communities' regime is in breach of Article I, and the Article I waiver has 
ceased to apply 

4.127 It has been established, and the European Communities does not dispute, that the zero duty 
tariff accorded exclusively to ACP banana suppliers is in breach of Article I:1.  The European 
Communities' defence is entirely based on its assertion that the Article I waiver agreed by WTO 
Members at the Doha Ministerial has not expired with respect to bananas.  The United States has 
demonstrated in its written submissions that the text of the Annex on bananas to the Article I waiver 
can only support an interpretation that the waiver expired when the new EC bananas regime went into 
effect, after arbitrators found twice that the European Communities had presented a tariff proposal 
that did not meet the conditions of the Annex. 

4.128 Article 3bis of the waiver makes clear that the provisions of the Annex apply with respect to 
bananas.  The chapeau to the Annex then makes clear that with respect to bananas, the waiver will 
apply until 31 December 2007, subject to the conditions and procedures that are set out in the Annex. 

4.129 Tiret one requires the initiation of Article XXVIII negotiations with respect to the rebinding 
of the EC tariff on bananas with enough time to finalize the process before the entry into force of the 
tariff only regime.  Tiret two requires that interested parties be informed of the European 
Communities' intentions regarding the rebinding and sets out other conditions for the negotiations. 

4.130 Tirets three through five set out the arbitration mechanism which is the focus of US 
discussions.  Tiret three provided that interested parties could invoke the arbitration mechanism 
within 60 days of the announcement regarding the proposed rebinding.  Tiret four sets forth the terms 
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of the first arbitration proceeding, with a mandate to determine "whether the envisaged rebinding of 
the EC tariff on bananas would result in at least maintaining total market access for MFN banana 
suppliers, taking into account ... all EC WTO market-access commitments relating to bananas".  The 
Arbitrator in the first arbitration concluded that the European Communities' "envisaged rebinding" of 
€230/mt would not fulfill the European Communities' MFN market access commitment. 

4.131 Following a negative determination in the first arbitration, the European Communities had to 
"rectify the matter".  According to tiret five, the European Communities could do so in two ways.  
The European Communities could reach a "mutually satisfactory solution" with the parties that 
requested the arbitration.  Failing that, the third sentence of tiret five provided for a second arbitration, 
where the same arbitrator would be asked to determine whether the European Communities had 
"rectified" the matter. 

4.132 The fifth sentence of tiret five specified the automatic consequence of a second, negative 
arbitration determination against the European Communities.  It states that:  "[i]f the EC has failed to 
rectify the matter, this waiver shall cease to apply to bananas upon entry into force of the new EC 
tariff regime".  The phrase "[i]f the EC has failed to rectify the matter", can only refer back to the 
determination required to be made by the arbitrator pursuant to the third sentence.  The fourth 
sentence then simply required that this second award be notified to the General Council.  The fifth 
sentence provides the consequence arising from such a notified arbitration award where the arbitrator 
found that the EC failed to rectify the matter – the waiver ceases to apply "upon entry into force of the 
new EC tariff regime".  There is no need for that fifth sentence to have to refer back to the Arbitrator, 
as the European Communities argues.  The European Communities' interpretation would read the role 
of the arbitrators out of the Annex. 

4.133 In addition, the European Communities argues that "the new EC tariff regime" could only 
refer to the regime that was found to be inconsistent with the conditions of the Annex by the arbitrator 
and that as long as it introduced a different regime and that regime "did indeed" maintain the total 
market access of the MFN suppliers, the waiver would apply until the end of 2007.  The text of the 
Annex does not support that interpretation.  Furthermore, the context of the waiver and the Annex 
with respect to bananas does not support such an interpretation either.  The arbitration procedures 
contained in the Annex were intended to provide multilateral control over the rebinding of the EC 
tariff.  The Annex subjected such rebinding to the condition of "at least maintaining total market 
access for MFN banana suppliers".  The MFN suppliers were willing to accept an arbitral decision on 
this, and even willing to allow the European Communities two opportunities to present a proposal that 
met the condition.  It would be absurd that after setting out such procedures, the MFN suppliers would 
then be required to accept the unilateral determination of the European Communities that whatever 
regime it put into place would meet the conditions of the Annex and entitle the European 
Communities to keep the protection of the waiver for the new regime 

4.134 For these reasons, the Article I waiver expired with respect to bananas as of 1 January 2006. 

(c) The Panel should reject the European Communities' preliminary objections regarding the 
Understanding and nullification or impairment 

4.135 The United States has set out in detail in its rebuttal submission the reasons the Panel should 
reject the European Communities' preliminary objections.  It would now like to address further two 
issues raised by the EC. 
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(i) The EC-US Understanding was not a "mutually agreed solution" and even if it were it would 
not preclude this proceeding 

4.136 We begin with the Understanding.  The United States acknowledges that the Understanding is 
an important document in the long history of this dispute.  It sets out what the United States and the 
European Communities, back in 2001, considered to be means to resolve the bananas dispute.  As part 
of the procedural history of this dispute, it provides evidence that there was a continuum of actions 
that the European Communities would take to bring itself into compliance, culminating in the 
adoption, it was hoped, of a tariff only regime on 1 January 2006.  Nonetheless, as a matter of fact and 
law, the Understanding does not have the legal effect that the European Communities argues. 

4.137 First, the European Communities argues that the United States is barred from pursuing this 
proceeding because by accepting the Understanding, the United States has accepted that the Article I 
waiver would continue to exist until the end of 2007.  Of course, the European Communities does not 
and cannot point to where in the Understanding the United States supposedly agreed to this, as the 
Understanding does not contain any statement to that effect.  As it committed to do in the 
Understanding, the United States lifted its reserve to the Article I waiver, and that waiver was 
eventually granted.  The waiver is due to terminate for products other than bananas on 31 December 
2007.  Nonetheless, the waiver also contains the Annex that sets out the arbitration mechanism, 
providing for the possibility of the waiver being terminated for bananas prior to December 31, 2007.  
The conditions for the termination of the waiver with respect to bananas were met with the 
introduction of the new EC regime for bananas on 1 January 2006. 

4.138 Second, the European Communities argues that the Understanding is a "mutually agreed 
solution" and that as a result the United States is barred from bringing this proceeding.  As explained 
in written submissions, the United States did not and does not consider that the Understanding was a 
"mutually agreed solution" for purposes of Article 3.6.  The United States made this clear 
immediately after the European Communities unilaterally notified the Understanding to the DSB as a 
"mutually agreed solution" in June of 2001.  It would have been impossible in 2001 to say that the 
dispute was "solved".  As the United States made clear to the European Communities and all 
Members in 2001, the Understanding identified "the means by which the long-standing dispute... can 
be resolved, but, as is obvious from its own text, it does not in itself constitute a mutually agreed 
solution pursuant to Article 3.6 of the DSU". 

4.139 Even if the Understanding were a "mutually agreed solution", nothing in the DSU permits the 
legal consequence that the European Communities proposes.  The DSU provides three limited 
consequences for "mutually agreed solutions".  Article 3.6 requires that mutually agreed solutions be 
notified to the DSB and the relevant Councils and Committees.  Article 12.7 provides that the 
existence of a mutually satisfactory solution reached prior to the conclusion of a panel proceeding 
affects the form and content of the panel's report.  And Article 22.8 provides that the suspension of 
concessions or other obligations shall only be applied until, inter alia, a mutually satisfactory solution 
is reached.  The fact that the legal consequences of a "mutually agreed solution" are spelled out in 
these three provisions is significant because it stands in stark contrast to the lack of any provision that 
assigns the legal consequences that the European Communities would now attribute to such solutions. 

4.140 In particular, there is no basis in Article 22.8 of the DSU, elsewhere in the DSU, or elsewhere 
in the covered agreements for the EC argument that parties to a "mutually agreed solution" are 
precluded from having recourse to Article 21.5 proceedings.  As noted in the United States' second 
written submission, the European Communities took this very same position in the India – Autos 
proceeding.  There, the European Communities argued that "[e]ven if the [1997 Agreement] had 
settled the matter in dispute ..., that would still not preclude the European Communities from bringing 
this dispute". 
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4.141 Third, the United States disagrees with the European Communities' assertion that, pursuant to 
the customary rules of interpretation reflected in Article 31(3)(c) of the Vienna Convention on the 
Law of Treaties (Vienna Convention), the Understanding must be taken into consideration to 
determine the parties' rights and obligations under the GATT 1994 and the DSU. 

4.142 Nothing in the customary rules of interpretation of public international law, as reflected in 
Article 31(3)(c) of the Vienna Convention, supports the European Communities' assertion that the 
Understanding acts as a procedural defence for the European Communities.  Article 31(3)(c) of the 
Vienna Convention deals with interpretation of the covered agreements.  The European Communities 
is not arguing that the Understanding indicates a particular interpretation of any term in any covered 
agreement; the European Communities appears to be arguing that the Understanding has altered the 
covered agreements.  Article 31(3)(c) does not deal with this issue.  The United States refers the Panel 
to a discussion of this issue in its second written submission. 

4.143 There is one significant aspect to the European Communities' claims regarding the 
Understanding to note.  Since the European Communities in this proceeding claims to view the 
Understanding as a mutually agreed solution to the dispute, the European Communities itself then is 
acknowledging that the steps in the Understanding are relevant to responding to the DSB's 
recommendations and rulings in the dispute.  Accordingly, the EC claims with respect to the nature of 
the Understanding contradict its claim that its new regime is not a "measure taken to comply" with 
those recommendations and rulings. 

(ii) The Panel must reject the European Communities' arguments regarding nullification or 
impairment 

4.144 Finally, the Panel must reject the EC arguments that in order to resolve this dispute the Panel 
must determine whether the United States has standing and what is the level of nullification or 
impairment suffered by the United States.  Both these issues were settled by the Appellate Body in EC 
– Bananas III. 

4.145 The Appellate Body upheld the panel's finding that the United States had a right to bring the 
claims under the GATT 1994 against the European Communities' bananas regime.  The Appellate 
Body explained that Members have broad discretion in bringing claims.  In addition to noting the 
potential export interest of the United States and the potential impact on the US market for bananas of 
the European Communities' regime, it quoted from the panel that "with the increased interdependence 
of the global economy ... Members have a greater stake in enforcing WTO rules than in the past since 
any deviation from the negotiated balance of rights and obligations is more likely to affect them". 

4.146 In EC – Bananas III, the Appellate Body also determined that a showing of trade effects is 
unnecessary for purposes of demonstrating that there has been a breach of a GATT provision.  The 
Appellate Body based its reasoning on the US – Superfund GATT panel report.  This reasoning should 
likewise apply here. 

4.147 By focusing on nullification or impairment, the European Communities' argument seems to 
presume that the ultimate outcome of dispute settlement is the suspension of concessions by the 
complaining Member in order to achieve compliance by the responding Member.  There are, of 
course, two other preferred outcomes set out in Article 3.7 of the DSU:  a mutually agreed solution 
consistent with the covered agreements and withdrawal of WTO-inconsistent measures.  In addition, 
there is resort to compensation.  Indeed, Article 3.7 of the DSU characterizes suspension of 
concessions as a "last resort". 

4.148 In that regard, the United States found troubling the European Communities' assertion in its 
rebuttal submission that a finding by this Panel of WTO-inconsistency would prolong the dispute and 
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would likely lead to the suspension of concessions by the United States.  The United States disagrees.  
Rather, once this Panel finds the European Communities' current regime to be WTO-inconsistent, and 
the WTO adopts the report, the United States expects the European Communities to fully respect its 
WTO obligations and to reach a mutually agreed solution consistent with the covered agreements or 
withdraw its current bananas regime. 

4. Closing statement of the United States 

4.149 The United States wishes to note that it regrets very much some of the comments made by 
certain ACP speakers, and endorsed by other ACP speakers, that attack the integrity and motivations 
of the United States in bringing this proceeding. 

4.150 The United States disagrees profoundly with those comments and statements.  The United 
States was a party to the original Bananas III proceeding.  It therefore has full rights to ensure that the 
European Communities complies with the recommendations and rulings of the DSB. 

4.151 The Chairman recalled at the beginning of this panel meeting that the GATT recently 
celebrated its 60th anniversary.  A bedrock principle of the GATT, and now the WTO agreements, is 
non-discrimination. 

4.152 This is a dispute about this very principle of non-discrimination.  The regime implemented by 
the European Communities on 1 January 2006, continues the long-standing discrimination against 
non-ACP banana suppliers that was found WTO-inconsistent over a decade ago, and more going back 
to the earlier GATT cases. 

4.153 One of the speakers this morning stated trade should not be used to the detriment of the 
poorest countries.  The United States agrees with that, and believes that the regime implemented by 
the European Communities on 1 January 2006, does precisely that by picking winners and losers 
among similarly situated Members of the WTO. 

4.154 None other than EC Trade Commissioner Mandelson recently wrote that the European 
Communities' "current arrangements discriminate in favour of some developing countries – the ... 
ACP[] – and against others, often equally needy."  He added: "That is not right morally nor 
compatible with international trade rules."223  The United States agrees. 

B. EUROPEAN COMMUNITIES 

1. First written submission of the European Communities 

(a) Preliminary objections 

(i) The United States did not request consultations 

4.155 A complaining party is not entitled to request the establishment of a panel unless it has first 
submitted a request for consultations.  If no request for consultations has been made, the defending 
party may raise a preliminary objection before the panel (given that, pursuant to the DSU, a panel 
request is not subjected to scrutiny by the DSB) and the panel is obliged to sustain the objection and 
dismiss the case outright.  This Panel should find that the well established importance of the request 
for consultations for the proper operation of the WTO dispute settlement system, recognized not only 
in the text of the DSU but also in the text of the GATT, means that a complaining party must submit a 

                                                      
223 Peter Mandelson & Louis Michel, "This is not a poker game", The Guardian, 31 October  2007. 
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request for consultations before the submission of a request for the establishment of a panel pursuant 
to Article 21.5 of the DSU. 

4.156 The United States never submitted a request for consultations before submitting its request for 
the establishment of this Panel. The European Communities hereby raises a preliminary objection and 
requests the Panel to dismiss the United States' complaint outright on the grounds that the United 
States did not submit a request for consultations before requesting the establishment of the Panel. 

(ii) The United States is barred from challenging the Cotonou Preference 

4.157 The Understanding between the United States and the European Communities and the Letters 
exchanged between them confirm that the parties had reached a mutually agreed solution to their 
dispute.  The Understanding (i) describes in great detail the characteristics of the two banana import 
regimes that the European Communities should implement by 1 July 2001 and by 1 January 2002 
respectively and (ii) expressly provides that the United States' retaliation measures will be initially 
suspended and then terminated upon the implementation by the European Communities of the second 
import regime on 1 January 2002.  The Letters provide even further detail on the allocation of the 
licences to certain operators and the mutual rights and obligations of the United States and the 
European Communities if various events occur.  Importantly, the Letters confirm that this is indeed a 
mutually agreed solution.  In light of the content of the Understanding and the Letters and the rights 
and obligations mutually accepted by both parties, the European Communities respectfully submits 
that the Understanding is indeed a "mutually agreed solution" to the banana dispute between the 
United States and the European Communities.  In any event, even if it is assumed arguendo that the 
Understanding is not a "mutually agreed solution", it is a bilateral agreement between the United 
States and the European Communities and forms part of the "applicable rules of law" governing the 
relations between them.  Its terms must be taken into consideration in order to determine the parties' 
mutual rights and obligations under the GATT and the DSU. 

4.158 Through the Understanding, the United States accepted the principle that the European 
Communities would offer a trade preference to bananas coming from the ACP countries until the end 
of 2007.  Given that the United States has accepted in the Understanding the principle that the 
Cotonou Preference would continue to exist until the end of 2007, the United States is now barred 
from challenging the existence of the Cotonou Preference in the period between the end of 2005 and 
the end of 2007, irrespective of the reasons that the United States may claim in its complaint. 

(iii) The complaint of the United States falls outside the scope of Article 21.5 of the DSU 

4.159 Article 21.5 proceedings can be used only to challenge the legality of the "measures taken to 
comply" with the recommendations and rulings of the DSB and not "any" measure taken by the 
defending party, even if that measure relates to products that have been the subject of dispute 
resolution procedures in the past.  A complaining party that wishes to challenge such measures must 
follow the procedures outlined in Article 6 of the DSU. 

4.160 The dispute between the United States and the European Communities, which had culminated 
with the Appellate Body's report in 1997 and the United States' retaliation measures, ended when the 
parties reached their "mutually agreed solution" in 2001 and signed the Understanding and exchanged 
the Letters attached as an Exhibit to this submission.  In compliance with the mutually agreed 
solution, the European Communities introduced on 1 January 2002 the final "measure taken to 
comply" with the 1997 Appellate Body report.  This was the tariff-quota based import regime with the 
characteristics agreed in Annex II of the Understanding.  This was the "measure taken to comply" that 
was agreed with the United States.  The United States' retaliation rights terminated upon the European 
Communities' implementation of this tariff-quota based regime and the United States never requested 
from the DSB the right to reinstate those rights with relation to that import regime. 
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4.161 Therefore, the current European Communities' banana import regime is not a "measure taken 
to comply" with the 1997 rulings and recommendations.  If the United States does indeed consider 
that the current banana import regime violates the GATT, it should commence new proceedings on 
the basis of Article 6 of the DSU.  The Panel should find that the United States has erroneously 
brought this complaint under the procedures of Article 21.5 of the DSU and reject the complaint in its 
entirety. 

(b) GATT Article I:  The Doha Waiver covers the Cotonou Preference until the end of 2007 

4.162 The correct interpretation of the Doha Waiver is that it would expire only upon the entry into 
force of a European Communities' banana import regime that would not satisfy the standard of 
"maintaining total market access for MFN countries".  Therefore, the continued application of the 
Doha Waiver until the end of 2007 depends on whether the European Communities' import regime 
actually maintains total market access for MFN suppliers and not on the number of arbitrations lost 
for the European Communities before the new import regime was ever introduced. 

4.163 The text of the Doha Waiver provides that the waiver would cease to cover the Cotonou 
Preference if the European Communities "failed to rectify the matter".  This means that the Doha 
Waiver would continue to apply to the end of 2007, if the European Communities' new import regime 
indeed maintained total market access for MFN suppliers.  Moreover, the Doha Waiver provides that 
"this waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime".  The 
phrase "the new EC tariff regime" refers to the tariff regime that was presented to the Arbitrator and 
on which the Arbitrator made a pronouncement in its Award.  In other words, the Doha Waiver would 
cease to apply only if the European Communities implemented the import regime analysed by the 
Arbitrator and found not to satisfy the standard of the Doha Waiver.  If the European Communities 
introduced a different import regime than the one analysed by the Arbitrator and that import regime 
did indeed maintain the total market access of the MFN suppliers, then the Doha Waiver would 
continue to apply until the end of 2007.  The European Communities has fully satisfied the condition 
for the continued application of the Doha Waiver. 

4.164 The current import regime maintains total market access for MFN suppliers.  First, it has been 
established that the volume of total imports of bananas from MFN countries has increased 
significantly since the introduction of the European Communities' new import regime.  Its growth 
exceeds the growth of the aggregate banana market in the European Communities, as well as the 
growth of the imports of ACP bananas. 

4.165 Second, "maintaining total market access for MFN suppliers" does not mean guaranteeing a 
particular level of trade to any individual MFN country.  Consequently, the fact that the volume of 
exports of some countries may have decreased in recent years does not mean that the total market 
access for the group to which these countries belong has not been maintained.  The reduction in the 
exports of certain countries is the result of a number of factors (e.g., weather conditions, natural 
disasters, local administrative measures affecting the decisions of banana trading companies, etc.) that 
have nothing to do with the import regime of the European Communities. 

4.166 Third, the average FOB prices paid to banana producers in 2006 and 2007 are much higher 
than those paid in 2005 and 2004. 

(c) There is no violation of GATT Article XIII 

4.167 The Cotonou Preference does not violate GATT Article XIII.  First, banana imports from 
Latin American and other MFN suppliers are not subject to any quantitative restriction.  Therefore, 
the conditions for the application of GATT Article XIII are not satisfied, i.e., there is no quantitative 
restriction imposed on one WTO Member that it is not imposed on all other countries. 
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4.168 Second, GATT Article XIII cannot be used as a substitute for GATT Article I:1 wherever a 
tariff quota exists.  GATT Article XIII does not oblige the European Communities to extend to Latin 
American countries the tariff preference it grants to the ACP countries simply because this tariff 
preference is subject to a "cap".  Article XIII does not cover cases of tariff discrimination: this is the 
role of GATT Article I:1. 

4.169 Third, the facts in the current proceedings are not the same as those that faced the Panel and 
Appellate Body in 1997.  It is noteworthy that the United States does not make any attempt to explain 
what are the restrictions on imports from MFN exporters that are not similar to those it says are 
affecting imports from ACP countries. 

4.170 Fourth, the United States' invocation of Article XIII:2 suffers from similar defects.  It fails to 
provide any explanation of how the extension of Article XIII to tariff quotas is to apply in the case of 
paragraph 2.  Moreover, the European Communities' regime for bananas that is the subject of the 
present proceedings is significantly different from that examined in the original dispute.  In the 
present case the MFN Members are not subject to any quantitative restriction.  As there are no 
"restrictions" applicable to their exports, there are no restrictions on their exports that can be 
compared with those, if they can be called such, that are applied to ACP exports. 

(d) Absence of nullification or impairment of a benefit accruing to the United States 

4.171 The existence between the end of 2005 and the end of 2007 of the Cotonou Preference has not 
caused the United States a nullification or impairment of any benefit accruing to it.  There can be only 
one notion of "nullification or impairment" for purposes of the DSU and, therefore, this term has the 
same meaning both in the context of Article 3.8 of the DSU and of Article 22 of the DSU.  The 
European Communities draws support for this conclusion from the decision of the Arbitrators 
(pursuant to Article 22.6 of the DSU) in US – 1916 Act (EC), paragraph 5.50. 

4.172 Moreover, the Arbitrators' decision in the EC – Bananas III arbitration in 1999 confirms that 
the Panel must use different standards to determine (a) whether the alleged violation of a WTO rule 
sufficiently "touches" upon the interests of the complaining party so as to justify the complaining 
party's "standing" to commence dispute settlement proceedings, and (b) whether the complaining 
party suffers a "nullification or impairment".  Moreover, it confirms that the standard that needs to be 
satisfied for a finding of "nullification or impairment" should be based on facts and is more difficult to 
satisfy than the standard that needs to be satisfied for a finding of "standing" to bring a complaint.  
The Panel needs to examine what is the nullification or impairment suffered by the United States in 
order to comply with its obligations under Articles 3.2, 3.3 and 11 of the DSU.  The Panel can offer 
legal certainty to the parties and help them avoid future disputes, for example, under Article 22 of the 
DSU only if it resolves in the present proceedings the question of whether there is nullification or 
impairment of a benefit accruing to the United States for which the European Communities can face 
suspension of concessions. 

4.173 The Cotonou Preference does not deprive the United States from any opportunity to export 
bananas towards the market of the European Communities.  The United States cannot claim a 
nullification or impairment neither on the basis of any potential effect on the trade in bananas between 
the United States and third countries, nor on the basis of any potential effect on "US content 
incorporated in Latin American bananas".  In the EC – Bananas III case, the United States' 
nullification or impairment was based on violations of the GATS.  This is confirmed both in the report 
of the Appellate Body in 1997 and in the decision of the Arbitrators in 1999. 

4.174 None of the bases on which the nullification or impairment of the United States' benefits was 
found in 1997 and 1999 exists today.  In the current proceedings, the United States has not brought 
any claim under the GATS and bases its complaint exclusively the GATT.  The current import regime 
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does not give rise to any "inextricably interwoven" relation between the GATT and the GATS (which 
the Appellate Body had found to be the case in 1997).  The Panel should confirm the conclusions it 
had reached as Arbitrators in 1999 and find that, even if the Cotonou Preference were to violate the 
GATT, such violation does not cause any nullification or impairment of a benefit accruing to the 
United States for which the European Communities can face suspension of concessions. 

2. Second written submission of the European Communities 

(a) Preliminary objections 

(i) The United States did not request consultations 

4.175 In light of the agreement to dispense with consultations in this case, which was reached 
between the European Communities and the United States prior to the United States' request for the 
establishment of the Panel, the European Communities withdraws the objection raised in its first 
written submission. 

(ii) The Understanding bars the United States from challenging the Cotonou Preference 

4.176 The United States argues that it never accepted a reduction of its rights to challenge the 
Cotonou Preference pursuant to the DSU and that the Understanding does not include an express 
statement of the United States according to which it renounces the right to challenge the Cotonou 
Preference at a later time.  The European Communities considers that such an express statement by 
the United States in the Understanding is not necessary in light of the other provisions of the 
Understanding and the context within which it was signed.  The United States does not dispute the 
fact that the Understanding provides that the United States would help the European Communities to 
obtain the "waiver requested". The United States also does not dispute the fact that the duration of the 
"waiver requested" by the European Communities was until the end of 2007.  The logical 
consequence of the United States' accepting to support the grant of a waiver with duration until the 
end of 2007 is that the United States also accepted that the Cotonou Preference (which the request for 
the waiver referred to) would continue to exist until the end of 2007.  The Understanding does not 
include any language that might indicate that the United States' acceptance of the Cotonou Preference 
until the end of 2007 was subject to any conditions relating to the characteristics of the Cotonou 
Preference.  The only characteristic of the Cotonou Preference that was accepted by the parties was 
that banana imports from ACP countries would be assured "more favourable treatment than that 
granted to third countries benefiting from the most favoured nation clause for the same products".  
Moreover, the deal between the parties would have been completely one-sided and unbalanced if the 
United States were allowed first to reap all the benefits of the Understanding and then were allowed to 
avoid complying with its obligations towards the European Communities. 

4.177 The United States argues that its agreement to the grant of the "waiver requested" by the 
European Communities "did not itself change the legal situation with respect to the EC's tariff 
preferences".  The European Communities has not argued that the Understanding has changed the 
"legal situation" of the Cotonou Preference, but that, irrespective of the "legal situation" of the 
Cotonou Preference, the United States has accepted its existence until the end of 2007 and is therefore 
is now barred from challenging it.  The United States also argues that the European Communities' 
interpretation could lead to a situation where WTO Members would be very hesitant to accept the 
grant of waivers in the future.  However, the United States has done more than simply voting in 
favour of the Cotonou Preference waiver:  it has entered into an international agreement accepting its 
existence until the end of 2007 and has received specific consideration for doing so.  This 
differentiates the United States from virtually all other WTO Members present in Doha.  It is actually 
the United States' arguments that, if accepted, would create important "systemic" problems for the 
WTO legal order.  Granting to WTO Members the right to renege on the agreements with which they 
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reach mutually agreed solutions to their disputes would seriously compromise the effectiveness of 
these mutually agreed solutions and would foster the "contentious" character of the dispute resolution 
system. 

4.178 The United States argues that the Understanding is not a legally binding agreement that can 
be taken into consideration by the Panel in determining the parties' rights and obligations under the 
GATT and the DSU.  The position taken by the United States in this part of its second written 
submission is in full contradiction with the position it takes in the next section of its submission.  The 
United States also argues that the Understanding was not a mutually agreed solution because it was 
merely a "document that identified the 'means' to resolve the dispute and set out a path forward, but 
that no solution acceptable to both parties had yet been put in place on the date of the EC-US 
Understanding and that the Understanding was not itself the end of the dispute".  The European 
Communities cannot see why such a document should not qualify as a mutually agreed solution for 
purposes of the DSU.  A "mutually agreed solution" can be nothing else than a document that sets the 
terms of the solution mutually agreed between the parties.  A "mutually agreed solution" will describe 
the actions that the parties have undertaken to perform (or refrain from) in the future.  The United 
States also attempts to argue that the side letters exchanged between the parties shortly after the 
signing of the Understanding do not mean what they expressly say, i.e., that the Understanding was a 
"mutually agreed solution".  The European Communities considers that the points raised by the 
United States in this paragraph actually support the interpretation of the European Communities: both 
conditions mentioned by the United States for the parties' adherence to the Understanding have been 
satisfied.  Therefore, the United States does not have any excuse not to adhere to the Understanding 
and comply with its terms.  Moreover, the express reference to the Understanding as a mutually 
agreed solution in the side letters confirms the legal effect that the parties intended to give to the 
Understanding from the very beginning. 

4.179 The United States accepts that the Understanding is an international agreement between the 
United States and the European Communities, but argues that its terms cannot be taken into 
consideration in determining the rights and obligations of the parties under the WTO rules.  The 
United States asserts that the Understanding has no relevance for these proceedings because it is not a 
"covered agreement" listed in Appendix 1 to the DSU.  The European Communities notes that there 
are many bilateral agreements between WTO Members which are not listed in Appendix 1, but are 
given legal effect and are taken into account by the WTO dispute settlement system.  A good example 
is the bilateral agreement of the parties in this case with which they have agreed to dispense with the 
DSU's requirement to hold consultations.  This agreement is not listed in Appendix 1 to the DSU, but 
the United States considers it binding upon the parties.  It would be odd to find that the bilateral 
agreement to dispense with consultations is covered by the DSU and is binding for the parties, but that 
the Understanding is not, although the parties' undertakings in the Understanding are so important for 
the determination of their rights and obligations under the GATT and the DSU. 

4.180 The United States attempts to draw some support from the report of the panel in EC – 
Approval and Marketing of Biotech Products, which, according to the United States, "rejected the 
notion that the rules of international law could be those applicable only to the disputing parties".  The 
European Communities considers that the United States' reading of the panel report is not accurate.  
The European Communities notes that paragraph 7.71 and paragraph 7.72 of the panel's report in EC 
– Approval and Marketing of Biotech Products states that, in determining the rights and obligations of 
the parties to a dispute under the GATT and the DSU, it is possible for a panel to take into 
consideration the terms of any international agreement to which all parties to the dispute participate.  
Therefore, the assertion that the United States attempts to base on the report of the panel in EC – 
Approval and Marketing of Biotech Products is not correct.  The United States also tries to draw some 
support for its position from the report of the panel in India – Autos and the views expressed by the 
European Communities in that case.  The European Communities invites the United States to read the 
report of the panel in paragraph 7.113 and paragraph 7.115 which confirm that the panel considered it 
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possible that a mutually agreed solution could bar a party from commencing dispute settlement 
proceedings. 

4.181 The European Communities also considers that the principle of good faith, which runs 
through the entire DSU and defines the outer limits of the application of all rights recognized by the 
DSU to WTO Members, bars the United States from challenging the Cotonou Preference.  The United 
States has already drawn the benefits from the Understanding and was from the very beginning aware 
of the legal status of the Understanding and of the obligations it undertook with it.  Moreover, the 
European Communities has fully complied with its obligations under the Understanding in good faith 
and relying on the expectation that the United States would also comply with its own obligations.  The 
application of the principle of good faith on these facts requires the United States to perform its part 
of the deal and refrain from challenging the existence of the Cotonou Preference until the end of 2007. 

(iii) The United States' complaint falls outside the scope of Article 21.5 of the DSU 

4.182 The Understanding does not contain any express provision imposing the obligation to 
implement a tariff only regime on the European Communities.  Paragraph B makes a simple reference 
to a provision of the European Communities' secondary legislation, which reflected the political 
decision of the European Communities to change its banana import regime.  This political decision 
had already been taken before the signing of the Understanding.  The United States wrongly asserts 
that the parties agreed in the Understanding that the tariff only regime would be a part of the "measure 
taken to comply". 

4.183 It was agreed in the Understanding that the United States' right to retaliate would terminate 
upon the European Communities' implementation of the tariff-quota-based regime described in 
paragraph C-2 of the Understanding. A complaining party's right to retaliate terminates upon the 
implementation by the defending party of the appropriate "measure taken to comply".  Therefore, the 
fact that the United States accepted to have their retaliation rights terminated upon such 
implementation confirms that the implementation of that import regime was the agreed "measure 
taken to comply". 

4.184 Article 21.5 establishes a link between the "measures taken to comply" and the 
recommendations and rulings of the DSB and the determination of the scope of the "measures taken to 
comply" should involve an examination of the recommendations and rulings contained in the original 
report adopted by the DSB.  The findings and recommendations of the Appellate Body report in the 
EC – Bananas III case do not oblige the European Communities to move into a tariff only regime in 
order to bring itself into compliance with the covered agreements.  If one looks at the general trend of 
modernisation and liberalisation of the European Communities' common agricultural policy, one may 
conclude that the tariff-only banana import regime would have been introduced even in the absence of 
any dispute resolution proceedings in the banana sector. 

4.185 The United States argues that the Preamble of Regulation 1964/2005 refers to the arbitrations 
held in 2005 and it must be considered as a measure taken to comply with the recommendations and 
rulings adopted by the DSB in 1997.  The European Communities notes that the arbitrations were part 
of the waiver granted by the WTO to the Cotonou Agreement, which was signed three years after the 
adoption of the DSB's recommendations and rulings.  It is difficult to see how a Regulation adopted to 
conform to the terms of a waiver relating to an international agreement reached in 2000 can be said to 
be a "measure taken to comply" with a DSB ruling adopted in 1997.  In addition, the subject matter of 
the 2005 arbitrations has no relation to the 1997 DSB recommendations and rulings.  The two 
procedures can be said to have conflicting subject matters.  Moreover, the arbitration arrangement 
supports the proposition that the tariff-quota-based import regime that was in place between 1 January 
2002 and 31 December 2005 was the "measure taken to comply" with the DSB recommendations and 
rulings of 1997.  The aim of the arbitrations was to "maintain the total market access of the MFN 
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suppliers" at its 2002 to 2005 level.  This strongly suggests that the level of MFN market access 
between 2002 and 2005 was satisfactory for the MFN suppliers and that whatever market access 
problems the MFN suppliers had in 1997 were corrected by 2002-2005.  This supports the conclusion 
that the import regime implemented by the European Communities between 2002 and 2005 was the 
"measure taken to comply" with the DSB recommendations and rulings of 1997. 

4.186 The United States relies on various statements mostly found in press releases issued by the 
European Communities in the past.  The European Communities would like to note that none of these 
statements refer to the tariff-only system introduced in 2006 as a "measure taken to comply".  
Moreover, the European Communities considers that such press statements cannot contain 
authoritative interpretations of complex legal issues.  Their content cannot be used to replace proper 
legal analysis under the DSU.  The same is true for the invitation to public consultation annexed in the 
second written submission of the United States.  One of the documents relied upon by the United 
States actually supports the European Communities' position and confirms that the "measure taken to 
comply" that was agreed with the United States was the tariff-quota-based system implemented by the 
European Communities until the end of 2005 and that the European Communities' political decision to 
change its banana import regime preceded the Understanding and was not part of the agreement with 
the United States. 

(b) The Cotonou Preference does not violate the GATT 

(i) The Doha Waiver covers the Cotonou Preference until the end of 2007 

4.187 The text of the Doha Waiver provides that the "standard" is to "maintain total market access 
for MFN suppliers".  This means that whether the new import regime actually has maintained total 
market access has an important legal significance.  This is confirmed by the Doha Waiver providing 
that the waiver shall cease to apply "if the EC has failed to rectify the matter" and not "if the 
Arbitrator considers that the EC has failed to rectify the matter".  It is uncontested that the current 
import regime more than maintains the total market access of the MFN suppliers and, therefore, this 
condition for the termination of the Doha Waiver has not been satisfied.  The waiver would terminate 
upon the entry into force of a "new EC tariff regime" that would fail to maintain the total market 
access of the MFN suppliers.  If the regime that the Arbitrators had analysed and found not to satisfy 
that standard was introduced there would be a strong presumption that this regime is the "new EC 
tariff regime" that fails to maintain the total market access of the MFN suppliers.  If the new import 
regime was different it would not be possible to characterise it as the "new EC tariff regime" that fails 
to maintain the total market access.  Given that the current import regime is different from the regime 
analysed by the Arbitrators and satisfies the standard of the Doha Waiver this condition for the 
termination of the Doha Waiver has not been satisfied.  If the continued existence of the waiver was 
solely linked to the perceptions of the Arbitrators prior to the introduction of the regime, then the 
Doha Waiver would continue to apply even if the new import regime was not the regime presented to 
the Arbitrators, or was a regime eventually proven not to maintain the market access of the MFN 
suppliers.  It is not very likely that the drafters of the Doha Waiver would have set up a mechanism 
that produces such absurd results. 

4.188 The Recital relied upon by the United States states that the new import regime would 
maintain total market access and not that the Arbitrators would consider that the new import regime 
would satisfy that standard.  Therefore, the Recital confirms that the "test" that had to be satisfied was 
whether the new import regime actually satisfies the standard and not whether the Arbitrators 
considered that this would be the case in the future.  The reference to "multilateral control on the 
implementation of this commitment" does not support the United States' position.  The "commitment" 
that had to be "implemented" was that the new import regime should maintain the total market access 
of the MFN suppliers.  The European Communities accepted that if it failed to satisfy the standard the 
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Doha Waiver would terminate.  This is not a consequence that Article XXVIII normally imposes and 
this is the "multilateral control over the implementation of the commitment" referred to in the Recital. 

4.189 The negotiating history of the Doha Waiver supports the European Communities' position.  
An earlier draft provided that the waiver would be terminated automatically within two months from 
the notification of the arbitration award to the General Council.  This provision was not included in 
the final version of the Doha Waiver.  This shows that the parties agreed that the termination of the 
waiver would not be linked to the outcome of the arbitration awards, but on whether the European 
Communities would actually "rectify the matter". 

(ii) There is no violation of GATT Article XIII 

4.190 There is extensive GATT and WTO practice showing that Members do not regard exclusion 
from a tariff quota as a matter governed by Article XIII.  Under the Generalized System of 
Preferences (GSP), first adopted as a policy by UNCTAD II in 1968, the waivers were from 
Article I:1 only, and they explicitly authorized the use of tariff quotas.  There was no reference to 
Article XIII.  It was the evident understanding of the parties that the favourable treatment for 
developing countries in the form of tariff quotas required a waiver of Article I:1 but not of 
Article XIII.  A general waiver from the provisions of Article I for GSP schemes was adopted in 
1971.  The decision did not mention tariff quotas specifically, but they were common in the most 
significant of the national schemes submitted to the GATT Secretariat.  The GSP schemes of WTO 
Members are now authorized by the Enabling Clause.  The operative words of this document say 
"Notwithstanding the provisions of Article I of the General Agreement, contracting parties may 
accord differential and more favourable treatment to developing countries".  There is no provision in 
the text that specifically authorizes the use of tariff quotas but several GATT members had used them 
and that fact was generally known.  The 1979 decision was adopted against this background, and tariff 
quotas continued to be used in the schemes applied after this date.  As reported to the WTO, the 
present United States GSP scheme contains provision for the use of tariff quotas.  As decisions of the 
CONTRACTING PARTIES, those instruments, such as the Enabling Clause, that remained 
operational in 1994 formed part of GATT 1994 (under Annex 1A of the WTO Agreement).  In 
accordance with GATT and WTO practice they were adopted by consensus.  This shows that there is 
"subsequent practice" which is "concordant", "common" and consistent, which has involved taking a 
particular stance on the interpretation of the GATT and which confirms that Members assume that the 
grant of a tariff quota for the benefit of certain countries to the exclusion of other Members would be 
an infringement of Article I, but not of other GATT obligations, such as Article XIII. 

4.191 The objective of Article XIII:2 is to achieve particular quantitative distributions of trade.  
When these rules are applied to tariff quotas a corresponding distribution can be achieved by 
allocating specific quantities of the tariff quota.  The notion that such a distribution could be achieved 
by setting different tariff levels for the various exporting countries is economic nonsense.  
Consequently it is not plausible that the drafters of Article XIII would have envisaged using paragraph 
2 to achieve such a goal.  Moreover, the US' interpretation would lead to non-Members of the WTO 
being accorded rights under the GATT.  Such an outcome is contrary to the object and purpose of 
GATT.  In EC – Bananas III, the panel's proposition does not imply that paragraph 5 of Article XIII 
has the effect of extending the obligations of that Article into situations of tariff discrimination and 
thereby of overthrowing the basic distinction between tariffs and quantitative measures.  Nor was the 
panel in EC – Bananas III concerned with such a situation since the tariff quotas that it was 
examining extended to all of the Members that were affected by the dispute.  The statements of the 
Appellate Body in EC – Bananas III referred to both Articles I and XIII. 
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(c) Absence of "nullification or impairment" 

4.192 The United States asserts that the European Communities "confuses the function of dispute 
settlement proceedings under DSU Article 6 and 21.5 with arbitration proceedings under DSU 
Article 22", but does not deny that the notion of "nullification or impairment" is the same under both 
Article 3.8 and Article 22 of the DSU, or that the "nullification or impairment" of Article 3.8 is 
different from the "interest" that must be present in order to justify "standing".  Therefore, these two 
principles are uncontested in this case. 

4.193 The United States does not deny the facts establishing that the Cotonou Preference does not 
cause it any "nullification or impairment", but simply requests the Panel to repeat its findings of 1997.  
However, the facts of the current proceedings are completely different.  At that time, the basic if not 
the only source of nullification or impairment for the United States was the license allocation system 
of the European Communities, which was found to be in violation of the GATS.  In contrast, no 
nullification or impairment was found to stem from the measures violating the GATT.  Therefore, the 
relevant findings of this Panel in the 1990s are completely irrelevant for the current proceedings 
where there is no violation of the GATS.  Moreover, the United States invites the Panel to avoid 
examining the facts establishing that the United States does not suffer any "nullification or 
impairment" in these proceedings.  Accepting this suggestion of the United States would raise 
important systemic issues.  First, this would result in an unnecessary prolongation of the dispute and 
would continue to shed legal uncertainty in the parties' trade relationships.  The requirements of 
Articles 3.3 and 11 of the DSU give the Panel sufficient guidance as to the course of action that it 
should follow in this case.  Second, accepting the United States' suggestion would create confusion as 
to the facts that a defending party should bring to the attention of a panel in order to rebut the 
presumption of Article 3.8 of the DSU. 

3. Oral statement of the European Communities 

(a) Preliminary issues 

4.194 This case raises a number of interesting points on the interpretation of the DSU.  The first 
point, which was discussed in paragraphs 8 to 39 of the European Communities' second written 
submission, is the legal effect of agreements to which all parties to a dispute participate and with 
which all parties to the dispute undertake certain rights and obligations within the context of the DSU 
and the GATT.  The European Communities considers that the Panel should take into consideration 
the terms of these agreements in determining the rights and obligations of the parties towards each 
other.  It is not contested today that the Panel should enforce the agreement between the parties to 
dispense with formal consultations prior to requesting the establishment of the Panel.  Equally, the 
Panel must also enforce the agreement between the parties that allows the European Communities to 
follow a certain course of action in exchange for the United States' receiving specific consideration. 

4.195 This agreement is the Understanding, with which the United States accepted that the 
European Communities would continue to offer the Cotonou Preference to the ACP countries until the 
end of 2007.  The United States cannot now renege on its obligations and challenge the existence of 
the Cotonou Preference until the end of 2007, because the United States has already received specific 
consideration for entering into the Understanding and was aware of the legal nature of the 
Understanding from the very beginning.  This is a result which is dictated (i) by the DSU itself, in 
Articles 3.6 and 3.10, (ii) by the general principles of customary international law, as codified in 
Article 31(3)(c) of the Vienna Convention and (iii)  by the principle of good faith, which exists both 
under international law and under WTO law. 

4.196 The United States and certain third parties have expressed their disagreement with these 
principles.  The European Communities considers that accepting their position would create very 
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significant obstacles for trade negotiations, because it would create uncertainty as to the legal effects 
of the agreements reached between WTO Members.  For example, what would be the legal value of 
agreements reached following negotiations such as the ongoing banana negotiations between the 
European Communities and its principal banana suppliers?  If signing such an agreement does not 
offer the legal certainty that the dispute is closed once and for all why would the European 
Communities, or any other WTO Member, agree to offer trade concessions in exchange for its 
counterparts' signature? 

4.197 What the complainants are asking the Panel to do is to remove from the WTO system the 
legal certainty covering agreements signed between WTO Members.  But the whole WTO system is 
based on agreements between its members.  The European Communities respectfully submits that 
accepting the complainants' arguments will bring prejudice to the very essence of the system that the 
Panel and the European Communities are here to defend. 

4.198 The second point raised by these proceedings, which was discussed in paragraphs 40 to 52 of 
the second written submission of the European Communities, relates to the notion of "measures taken 
to comply" with the recommendations and rulings of the DSB.  Following a negative panel or 
Appellate Body report, a defending party may take a number of initiatives that may affect the product 
market that was the subject of the dispute.  The mere fact that these policy initiatives relate to a 
product market that has been the subject of a dispute in the past does not suffice to characterize all of 
these policy initiatives as "measures taken to comply" with the recommendations and rulings of the 
DSB. 

4.199 In this case, the European Communities has shown that there is nothing in the 
recommendations and rulings of the DSB adopted in 1997 following the United States' complaint, 
which obliged the European Communities to introduce a tariff-only banana import regime such as the 
current one.  Moreover, the United States accepts that the Understanding sets out the "means" by 
which the banana dispute was resolved.  The European Communities has shown that the decision for 
the introduction of the tariff-only import regime was a policy decision taken years before the 
negotiation of the Understanding between the European Communities and the United States.  
Therefore, it cannot be argued that the United States and the European Communities ever agreed that 
the introduction of a tariff-only import regime would be a "measure taken to comply".  Most 
importantly, it is undisputed that the United States accepted to terminate its retaliation rights upon the 
European Communities' implementation of a different banana import regime than the current one.  
Finally, the importance assigned by the Doha Waiver to the maintenance under the current import 
regime of the market access enjoyed by the MFN suppliers under the 2002-2005 regime further 
supports the conclusion that the 2002-2005 import regime was indeed the "measure taken to comply".  
All these facts taken together establish that, as far as the United States is concerned, the current 
banana import regime of the European Communities is not a "measure taken to comply" with the 
1997 recommendations and rulings of the DSB in the case brought by the United States. 

4.200 There is also a third point raised in this case.  The United States and certain third parties 
supporting them have included in their submissions excerpts from various statements made by various 
bodies of the European Communities in different contexts and circumstances in the past.  This 
practice of the complainants probably shows that they have reached their limits in coming up with 
credible legal arguments against the European Communities and have resorted to the tactic of "look 
what you have said in the past" which is used in high school debating.  It is also rather odd for the 
complainants to refuse to recognize the binding nature of international agreements signed by both 
parties to this dispute, but at the same time plead for the binding nature of statements included in press 
releases or in pleadings submitted to unrelated cases or even to cases heard outside the DSU. 

4.201 However, this otherwise amusing practice of the complainants, if accepted, may give rise to 
significant problems for the future credibility and operation of the DSU.  The credibility of the DSU 
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can only be preserved if panels and the Appellate Body base their findings on a solid analysis of the 
law and the facts and not on an analysis of unrelated statements made by the parties in a completely 
different context.  For this reason, the European Communities respectfully requests the Panel to 
disregard the relevant assertions of the United States and the Third Parties supporting them. 

(b) The United States' claims under Article I 

4.202 The European Communities considers that it has been established in this case that the banana 
import regime introduced on 1 January 2006 more than maintains the total market access that the 
MFN banana suppliers enjoyed until that day.  The United States did not deny this reality in its written 
submissions. 

4.203 The European Communities considers that the provisions of the Doha Waiver should be 
interpreted in accordance with the principle of good faith.  An interpretation of the Doha Waiver that 
would sever completely the link between the continuation of the waiver until the end of 2007 and the 
fact that the MFN suppliers have maintained their total market access would, in the view of the United 
States, not be in accordance with the principles of good faith. 

4.204 Some third parties have asked the Panel to ignore the reality of the market as evidenced by the 
performance of the market during the last two years and, instead, base its findings on assumptions and 
estimates of how things might develop in the future.  The European Communities considers that the 
Panel does not need to resort to assumptions and predictions about the future.  The Panel has before it 
sufficient market evidence to reach a conclusion as to whether the market access enjoyed by the MFN 
suppliers under the old regime, that is between 1 January 2002 and 31 December 2005 has been 
maintained during the period which is relevant for the Doha Waiver, that is between 1 January 2006 
and the end of 2007. 

4.205 Some other third parties have suggested that they would have not approved the Doha Waiver, 
unless it is to be given their interpretation.  This is an assertion that works both ways and could also 
be used by the European Communities.  As evidenced by the negotiating history of the Doha Waiver, 
the European Communities would have not and did not make the existence of the Cotonou Preference, 
which is so crucial for so many ACP countries, dependent on the conclusions reached by the arbitrator 
about future events and based on assumptions.  The European Communities might have accepted such 
a link if the arbitration was to examine the verifiable market situation ex post.  But not where the 
arbitration was based on predictions about the uncertain future. 

4.206 Certain third parties have also argued that the European Communities is using a "volumes-
based-analysis", as opposed to focusing on whether the MFN suppliers have maintained their 
"competitive opportunities".  This argument is not correct.  The European Communities has stated 
throughout these proceedings that it does not consider that "maintaining market access" should be 
interpreted as a guarantee of any particular volume of trade to any group of countries or to any 
specific country.  This is why the fact that an individual country may export fewer bananas into the 
European Communities after 2006 does not necessarily mean that this country's market access 
opportunities have not been maintained.  However, it would not be logical to assume that a country 
may be deprived of its competitive opportunities and market access, but still be able to increase the 
quantity of its exports towards the European Communities.  A decrease in exports does not 
necessarily mean that market access has been denied.  But an increase in exports can only take place if 
market access has been maintained.  This is why the European Communities considers that the export 
performance of the MFN countries is evidence that the Panel should take into consideration in order 
to establish that their market access has been maintained. 
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(c) The United States' claims under Article XIII 

4.207 Turning to the discussion of Article XIII of the GATT, the point that the European 
Communities has made is that the anti-discrimination rules of Article XIII are aimed at quantitative 
discrimination, while tariff discrimination is the exclusive preserve of Article I.  Offering a tariff 
preference to some countries subject to a quantitative "cap" may be an issue that needs to be analysed 
under Article I, but not under Article XIII. 

4.208 In support of its claim, the European Communities has invoked the consistent GATT and 
WTO practice of granting waivers from Article I to cover this type of tariff quotas.  This practice is 
concordant, common and consistent and, therefore it falls within the notion of "state practice" referred 
to in Article 31(3)(b) of the Vienna Convention.  It can also be said that, as formal decisions of the 
GATT and now the WTO, these waiver decisions approximate to the "subsequent agreements" 
referred to in Article 31(3)(a) of the Vienna Convention.  Moreover, some of the waiver decisions 
made under GATT 1947 have a special status in WTO law since they form part of "GATT 1994".  
This is defined in the Uruguay Round Agreements as consisting of the General Agreement plus 
various other instruments, including "decisions on waivers granted under Article XXV of GATT 1947 
and still in force on the date of entry into force of the WTO Agreement".  The relevant waivers were 
defined by the General Council in 1995.224  The waivers referred to by the European Communities 
include several that are on this list. 

4.209 Certain third parties have argued that they are not aware of this consistent GATT and WTO 
practice.  In response, the European Communities would like to provide the Panel with several 
examples. 

4.210 First, there is the 1948 waiver from Article I:1 that was granted to the United States in respect 
of the Trust Territories of the Pacific.225  There was no separate waiver from Article XIII.  However, 
the working party report on which the waiver was based explained that it would be applied to the 
sugar quotas which were operated by the US.226  The waiver became part of GATT 1994.  In 1996 the 
United States obtained an extension of the waiver for what were now the "former Trust Territories".227  
The United States has reported on the operation of this waiver, stating that, while enjoying duty-free 
status, "Watches and watch movements, and certain fishery products are subject to quantity 
limitations".228  Do the United States and the Third Party supporting them consider that these 
preferences violate the GATT? 

4.211 Second, there is the 1952 waiver from Article I:1 that was granted to Italy in respect of 
preferences for Libyan products.  There was no separate waiver from Article XIII.  However, the 
waiver authorized Italy "to grant the special, treatment as set out in the Annex" and the Annex 
contained a table listing products, annual tariff quotas, and legal rates of duty.229 

4.212 Third, there is the 1960 waiver from Article I:1 granted to France "to the extent necessary to 
permit the Government of France to apply the above-mentioned tariff quotas to goods originating in 
any part of the territory of the Kingdom of Morocco".230  The waiver became part of GATT 1994.  In 

                                                      
224 WT/L/3, 1995. 
225 Decision of 8 September 1948, BISD II/9. 
226 Report of Working Party, GATT/CP.2/36, 1948. 
227 Decision of 14 October 1996, WT/L/183. 
228 Report of the Government of the United States under the Decision of 14 October 1996, WT/L/667. 
229 Decision of 9 October 1952, BISD I/14; Draft L/43, SR.7/5. 
230 Decision of 19 November 1960, BISD 9S/39. 
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2000 the WTO General Council extended its application, repeating the reference to tariff quotas.231  
Nobody ever thought that there was a need for an Article XIII waiver. 

4.213 Fourth, there is the 1966 waiver granted to Australia, which explicitly authorized the use of 
tariff quotas.232  This waiver has become part of GATT 1994.  Again nobody thought that there was a 
need for an Article XIII waiver. 

4.214 Fifth, there is the 1973 waiver granted to New Zealand, which explicitly authorised the use of 
"tariff-free quotas" to handicraft products from South Pacific Islands.233 

4.215 Sixth, there is the 1985 waiver from Article I:1 granted to the United States regarding duty-
free treatment for imports from Caribbean countries as part of the Caribbean Basin Economic 
Recovery Act (CBERA).234  In the case of sugar, the waiver overlapped with a system of quotas.  The 
effect was that certain countries accorded sugar quotas were benefiting from zero tariff rates while 
other countries with such quotas continued to be subject to the normal tariff rate.  The waiver became 
part of GATT 1994.  Again nobody thought that there was a need for an Article XIII waiver. 

4.216 Seventh, there is the 1994 waiver regarding European Communities' transitional measures to 
take account of the external economic impact of German unification.235  It waived Article I:1 only, but 
nevertheless referred to duty-free treatment "within the limits of the maximum quantities and values 
foreseen in the relevant agreements of the former German Democratic Republic".  In other words, it 
explicitly envisaged the use of tariff quotas. 

4.217 Eighth, there is the 2000 waiver from Article I:1 granted to the European Communities to 
allow duty-free or preferential treatment to products from western Balkan countries.236  The scheme 
included tariff quotas on several products.  A further waiver for preferences for these countries was 
given in 2006.237 

4.218 The European Communities considers that this consistent practice establishes the common 
understanding on the part of GATT contracting parties and WTO Members that exclusion from a 
tariff quota does not constitute an infringement of Article XIII.  The European Communities also 
considers that its current banana import regime is very similar to the import regimes covered by these 
waivers.  As already explained in the written submissions of the European Communities, its current 
banana import regime is very different to the one that was in place between 2002 and 2005 and for 
which a specific waiver from the application of Article XIII was granted. 

(d) The United States does not suffer any "nullification or impairment" 

4.219 The present case raises one more interesting point.  It is probably the only case ever heard in 
this room where the contested measure does not affect at all the complaining party.  Indeed, the 
existence or non-existence of the Cotonou Preference will not bring any change to the "benefits 
accruing" to the United States under the GATT.  The European Communities has provided sufficient 
evidence establishing this fact.  Interestingly, the United States has not provided in its written 
submissions any legal or factual arguments contesting this market reality.  Instead, the United States 
and certain third parties invite the Panel simply not to proceed with a detailed analysis of whether the 
United States suffers any "nullification or impairment". 
                                                      

231 Decision of 17 July 2000, WT/L/361. 
232 European Communities' second written submission, para. 76. 
233 Decision of 13 November 1973, BISD 20S/29. 
234 Decision of 15 February 1985, BISD 33S/97. 
235 Decision of 9 December 1994, L/7605. 
236 Decision of 8 December 2000, WT/L/380. 
237 Decision of 28 July 2006, WT/L/654. 
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4.220 What the United States and these third parties ask the Panel to do is basically to delete 
Article 3.8 from the DSU.  Accepting their position would mean that a panel should never bother with 
an analysis of whether the complaining party indeed suffers any "nullification or impairment".  This 
analysis would be left for later, most usually within the context of an Article 22.6 arbitration. 

4.221 The European Communities considers that this is the wrong solution.  Articles 3.8, 3.3 and 11 
of the DSU require the Panel to perform a detailed analysis of whether the complaining party indeed 
suffers any "nullification or impairment".  And this analysis cannot use different criteria than those 
that would be used in the context of an Article 22.6 arbitration, because the notion of "nullification 
and impairment" is the same under both Articles 3.8 and 22 of the DSU. 

4.222 Moreover, the two proceedings are not independent from each other.  As shown in the 
example cited in the first written submission of the European Communities, Article 22.6 arbitrators 
generally consider that they are bound to find some level of "nullification or impairment" where the 
panel has already found that the breach causes "nullification or impairment" in the original 
proceedings.  However, in the present case it has been established that the Cotonou Preference does 
not cause any nullification or impairment to the United States.  If the Panel accepts the arguments of 
the United States and certain third parties and finds that there is "by default" a nullification or 
impairment, it will put the future arbitrators in a very awkward position. 

4.223 For these reasons, the European Communities respectfully requests the Panel to repeat the 
findings it had reached in 1999 as Arbitrator in the Article 22.6 arbitration on the United States' 
retaliation measures against the European Communities in this case and conclude that the Cotonou 
Preference does not cause the nullification or impairment of any benefit accruing to the United States 
under the GATT. 

4.224 In concluding its statement, the European Communities would like to invite the Panel to 
contribute to a definitive solution to this dispute by confirming that the Cotonou Preference can be 
maintained until its normal contractual expiration at the end of 2007. 

4. Closing statement of the European Communities 

4.225 In this closing statement the European Communities will make some brief comments on 
certain of the points raised by the United States and the third parties supporting them during the 
substantive meeting.  To facilitate the presentation of the issues the European Communities will 
follow the structure already used in its written submissions. 

4.226 The first point relates to the impact of the Understanding on the rights and obligations of the 
United States and the European Communities in this case.  The United States stated yesterday that the 
European Communities has not adequately explained how the United States accepted in the 
Understanding that the Cotonou Preference's duration would be until the end of 2007.  The European 
Communities would like to refer to paragraphs 10 to 13 of the second written submission of the 
European Communities.  The United States accepted through the Understanding to help the European 
Communities obtain the "waiver requested" at that time for the Cotonou Agreement.  It is undisputed 
that the duration of the trade preferences in the Cotonou Agreement and the Cotonou Preference for 
bananas was until the end of 2007.  It is also undisputed that the "waiver requested" by the European 
Communities at that time also had a duration until the end of 2007.  Therefore, it is difficult to see 
how the United States could argue that, when it signed the Understanding, it did not acknowledge and 
accept that the Cotonou Preference's duration was until the end of 2007.  Moreover, the 
Understanding does not provide that this waiver would have any particular conditions, nor were any 
such conditions discussed between the United States and the European Communities prior to the 
conclusion of the Understanding. 
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4.227 As the ACP countries pointed out this morning, the United States obtained the benefits it 
pursued with the Understanding: mainly an increase of the MFN tariff quota and of the number of 
licences allocated to certain US-based banana trading companies.  The European Communities 
complied with its obligations under the Understanding and expected the United States to do the same.  
The case before the Panel shows that the United States does not consider itself bound by the 
agreement it signed.  As it is said in French, the United States "veut le beurre et l'argent du beurre".  
This is contrary to the long standing rule of "pacta sunt servanda". 

4.228 The second point is also related to the Understanding.  The United States stated yesterday that 
even if the Understanding is indeed considered to be a "mutually agreed solution" for purposes of 
Article 3.6 and even if the United States had accepted that the Cotonou Preference would have a 
duration until the end of 2007, then still the United States would have the right to request the 
termination of the Cotonou Preference before the end of 2007, because there is no provision in the 
DSU that would grant to "mutually agreed solutions" that legal power.  The European Communities 
does not agree with this interpretation of the United States.  If accepted, it would remove all legal 
certainty from "mutually agreed solutions" and would in essence delete their existence from the DSU. 

4.229 Our third point relates to the notion of a "measure taken to comply".  The United States and 
the Third Parties supporting them asserted in the substantive meeting that the current banana import 
regime of the European Communities is a measure taken to comply with the 1997 recommendations 
and rulings of the DSB in the case brought by the United States.  The European Communities 
disagrees.  The United States repeated yesterday with a lot of conviction that the "means" through 
which that dispute would be resolved were agreed with the European Communities in the 
Understanding.  The introduction of the tariff-only import regime was decided by the European 
Communities at least 2 years before the signing of the Understanding.  This fact, together with the 
other points raised by the European Communities in its written submissions and its oral statement 
yesterday, confirms that, as far as the United States and the proceedings that it has initiated against the 
banana import regime of the European Communities are concerned, the current banana import regime 
is not a measure taken to comply.  It must also be noted that the current banana import regime is 
radically different in design and effect from the 2002-2005 system, which the United States yesterday 
admitted was a "measure taken to comply".  This further confirms that the current import regime does 
not constitute a measure taken to comply with the 1997 recommendations and rulings of the DSB in 
the case brought by the United States. 

4.230 Our fourth point relates to the United States' interpretation of the Doha Waiver.  The 
European Communities considers that the text of the Doha Waiver supports its own interpretation of 
the conditions that could bring the early termination of the waiver.  The European Communities also 
considers that a proper interpretation of the terms of the Doha Waiver cannot be based solely on the 
"dictionary meaning" of words.  Under the current import regime the MFN suppliers have managed to 
increase the quantities of their exports towards the European Communities more than the ACP 
countries and indeed above the growth of the total banana market in the European Communities.  
Moreover, new countries have managed to enter the European banana market.  This is evidence 
establishing that the European Communities has complied with its obligations under the Doha 
Waiver. 

4.231 Our fifth point relates to the interpretation of Article XIII of the GATT.  The European 
Communities believes that the debate of these two days has helped to clarify the proper interpretation 
of Article XIII and its application on tariff quotas.  It also believes that finding that an import regime, 
with the characteristics of the new European Communities' banana import regime, breaches 
Article XIII would be against the concordant, common and consistent practice under the GATT and 
the WTO and would create significant problems for many WTO Members and not simply for the 
European Communities. 
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4.232 Finally, there is the point on "nullification or impairment".  The United States and the third 
parties supporting them have asked the Panel to simply assume automatically that there is always 
"nullification or impairment" once a GATT violation is established, without offering the defending 
party the opportunity to rebut this presumption.  However, eliminating the possibility of defending 
parties to rebut the presumption of "nullification or impairment" after a violation of the GATT is 
established, requires the amendment or deletion of Article 3.8 of the DSU.  This is not an issue that 
may be decided in the context of a dispute settlement proceeding.  For as long as the WTO Members 
have not decided to amend the DSU and remove Article 3.8, the defending party's right to rebut this 
presumption must be enforced in dispute settlement proceedings like those being held today.  And the 
European Communities has shown that the Cotonou Preference, a trade preference supporting the 
development efforts of vulnerable developing countries, does not cause and cannot cause the United 
States any "nullification or impairment" of any benefit accruing to it under the GATT.  Therefore, the 
European Communities has rebutted the presumption of "nullification or impairment" in accordance 
with Article 3.8 of the DSU. 

V. ARGUMENTS OF THE THIRD PARTIES 

A. BELIZE, CAMEROON, CÔTE D'IVOIRE, DOMINICA, DOMINICAN REPUBLIC, JAMAICA, 
SAINT LUCIA, SAINT VINCENT AND THE GRENADINES, AND SURINAME 

1. Written submission of the ACP third parties 

5.1 In their written submission, Belize, Cameroon, Côte d'Ivoire, Dominica, Dominican Republic, 
Jamaica, Saint Lucia, Saint Vincent and the Grenadines, and Suriname, referred to as "the ACP third 
parties", respectfully request the Panel to reject as inadmissible and unfounded the United States' 
claims against the new EC banana import regime which entered into force on 1 January 2006. 

5.2 By way of introduction, the ACP third parties question the United States' interests in bringing 
a compliance panel targeting the new EC banana import regime as the United States is not a banana 
exporter and its trade is in no way affected by this new regime.  Through this claim, the United States 
is attacking the preference on bananas granted by the European Communities to the ACP countries.  
In so doing, the United States disregards the development goal pursued by that preference and has 
chosen to become the advocate of a few large US-controlled multinational companies having 
substantial interests in bananas in the MFN countries.  To achieve this goal, the United States is trying 
to build an artificial case on the basis of formalistic arguments which purposely ignore the fact that 
the new regime against which its complaint is directed has actually more than maintained total market 
access for MFN banana suppliers.  The United States also purposely disregards the delicate balance 
which this new regime seeks to achieve between the interests of the MFN and the ACP suppliers.  

(a) The United States cannot challenge the new EC banana import regime pursuant to 
Article 21.5 of the DSU 

5.3 First, the ACP third parties submit that the United States' claim should be dismissed because 
the United States failed to request consultations prior to requesting the establishment of the Panel 
while it is a prerequisite to all dispute settlement proceedings pursuant to the DSU.  The Panel should 
not give effect to an agreement reached between the parties to dispense with consultations. Indeed, 
consultations play an important due process role not only with respect to the parties but also to the 
third parties, who are explicitly granted the right to request to join consultations pursuant to 
Article 4.11 of the DSU if they have a substantial trade interest in consultations being held.  The ACP 
third parties have a specific interest in the present case given that they are the beneficiaries of the 
preference which is challenged by the United States and will therefore be directly affected by the 
findings of the Panel.  The lack of consultations is therefore particularly detrimental to the ACP. 
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5.4 Second, the United States cannot have recourse to Article 21.5 proceedings to challenge the 
new EC banana import regime as a compliance issue of the Bananas III case due to the fact that the 
mutually agreed solution between the United States and the European Communities in the form of an 
"Understanding on Bananas" has resolved that dispute and therefore constitutes a bar to Article 21.5 
proceedings.  In addition, the Understanding is a binding international agreement. Its parties in good 
faith cannot put its terms into question thereafter. Consequently, the existence of the Understanding 
constitutes a bar to Article 21.5 proceedings.  If the United States considers that the new EC banana 
import regime is inconsistent with the WTO obligations, it should start new dispute settlement 
proceedings.  

5.5 Third, the new EC banana import regime is not a "measure taken to comply" with the 
recommendations and rulings of the DSB in the original Bananas III dispute within the meaning of 
Article 21.5.  Indeed, the measure being challenged in this case is not clearly connected to the Panel 
and Appellate Body reports in the original case, both in time and with respect to the subject-matter. 
There are two main reasons why it is not clearly connected with respect to the subject-matter.  First, 
the new EC banana import regime which is challenged is a completely new regime for the importation 
of bananas: being a tariff-only regime it has nothing to do with the quota regime examined in the 
original Bananas III dispute.  Second, the new regime is not a measure taken to comply with the DSB 
recommendations and rulings but to implement the commitments undertaken by the European 
Communities under the Doha Waiver and the Understandings on Bananas with the United States and 
Ecuador.  These legal instruments came into existence after the original Bananas III dispute and they 
have modified the balance of rights and obligations for the WTO Members.  The legality of the new 
EC banana import regime can therefore only be examined in new dispute settlement proceedings 
taking into account these new legal instruments.  

(b) There is no violation of GATT Article I because the Doha Waiver still applies  

5.6 The United States' argument that the Doha Waiver is no longer valid is based on the view that 
the existence of two arbitration awards concluding that the EC rebinding proposals were not such as 
to maintain total market access to MFN suppliers has automatically led to the waiver ceasing to apply 
upon entry into force of the new EC tariff regime.  The proposed interpretation is purely procedural 
and formalistic, and it fails to take account of the object and purpose of the Doha Waiver and the 
factual situation in the present case. 

5.7 The purpose of the Doha Waiver is to allow the implementation of the Cotonou Agreement 
and, in particular, the preferential tariff treatment granted by the European Communities to products 
originating in the ACP countries until 31 December 2007.  The Annex to the Doha Waiver expressly 
indicates that with respect to bananas, the waiver will apply until 31 December 2007.  Only if the 
European Communities fails to implement a new banana import regime which at least maintains total 
market access for MFN suppliers, will the waiver cease to apply prior to 31 December 2007.  

5.8 This is not the case.  The new EC banana import regime which entered into force on 
1 January 2006 maintains and even improves the market access for MFN suppliers.  Indeed, all 
available market data indisputably demonstrate that the competitive position of MFN bananas on the 
EC market has improved both in terms of volume and price since the introduction of the new EC 
banana import regime.  The import volume of MFN bananas significantly increased in 2006 and this 
has been reinforced in 2007.  The abolition of the quota licensing system has resulted in cost savings 
which more than compensate for the perceived increase in import duty arising from the introduction 
of the new flat tariff of €176 per ton. In addition, the new regime has opened the EC market for new 
entrants, and higher prices have been paid to producers in the MFN countries even though wholesale 
prices in the European Communities remained stable or even decreased.  
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5.9 As a result, the new EC regime has indisputably not just maintained but indeed improved total 
market access for MFN suppliers.  It is thus not possible to cogently argue that the waiver has ceased 
to apply on purely procedural grounds as submitted by the US. 

5.10 In addition, it must be taken into consideration that the ACP third parties were not allowed to 
fully participate in the arbitration proceedings.  This significantly reduced their opportunities to 
defend their positions.  The fact that in the first arbitration the Arbitrator ignored crucial ACP 
arguments had an unfortunate effect on the way the issues were addressed in the second arbitration 
and hence may have had a decisive impact on its final outcome.  The finding in the second arbitration 
that the European Communities had not rectified the matter should not override the undeniable fact 
that the new implemented banana import regime effectively improves total MFN market access.  

(c) There is no violation of GATT Article XIII 

5.11 The United States argues that the new EC banana import regime violates GATT Article XIII 
because the ACP countries are granted a preferential tariff quota which the MFN countries cannot 
benefit from. This argument must be discarded.  

5.12 There cannot be any violation of GATT Article XIII:1 and Article XIII:2 since the new EC 
banana import regime does not contain any prohibition or quantitative restriction within the meaning 
of GATT Article XIII:1.  A fortiori, no such measure is imposed on MFN suppliers.  

5.13 What the United States is challenging is not the limitation placed on the quantity of duty-free 
bananas imported from the ACP countries but the preferential duty which is granted to these 
countries.  The absence of restrictions on MFN suppliers distinguishes the present case from the 
Bananas III case.  As this issue is a tariff issue only, it is not the object of GATT Article XIII but of 
GATT Article I. 

5.14 The United States makes much of the alleged acknowledgment by the European Communities 
of the need for an article XIII waiver.  This argument is misguided as the European Communities has 
demonstrated, for instance through the implementation of the "Everything But Arms", that it does not 
consider such a waiver necessary where the restriction is on the tariff preference. The United States 
actually also applies limits to some of its GSP concessions. 

5.15 In addition, the fact that the European Communities applied for an Article XIII waiver should 
not be taken as showing that they believe that one was actually needed. It is evident from a reading of 
the two awards of the arbitrator that the European Communities' application for an Article XIII waiver 
was made purely for procedural reasons. Had the application not been made, the Arbitrator would 
have been unable to take account of the tariff rate quota in his second award without stepping outside 
the narrow remit he had been given and adjudicating on the question of whether preferential tariff rate 
quotas require Article XIII waivers. 

5.16 In addition, the cap on the quantity of bananas which can be imported duty-free from the ACP 
countries to the European Communities has been introduced in order to address the MFN concerns 
with respect to an unlimited preferential access granted to the ACP countries. 

5.17 In conclusion, on the basis of the above arguments, the ACP third parties respectfully request 
the Panel to reject Ecuador's challenge to the European Communities' new banana import regime. 
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B. BELIZE 

1. Oral statement of Belize 

5.18 I want to add Belize's voice in full support of the statement made by the Ministers of 
Cameroon and Suriname who spoke on behalf of the ACP third parties.  I want to also support the 
statements made by the Ministers for St. Lucia and for St Vincent.  Belize also associates itself with 
the presentations made by the European Communities in its oral and written submissions in this case. 

5.19 Allow me to add the following.  The United States, as indeed MFN countries, fully supported 
the waiver granted for the European Communities to provide preferential tariff treatment to ACP 
countries as required by the Cotonou Agreement.  Especially relevant to this case is Protocol 5 on 
Bananas, also known as the Second Banana Protocol, in which the European Communities undertakes 
to "take measures aimed at ensuring the continued viability of their banana export industries and the 
continuing outlet for their bananas on the Community market".  How else could this commitment be 
fulfilled other than the granting of a trade preference?  And as current market trends eloquently 
demonstrate, the preference would need to be at least its current level.   

5.20 The statistics already show that MFN countries are now enjoying better market access than 
they did in the past. 

5.21 Belize also wants to express its grave disappointment.  One cannot help but be dismayed to 
witness the United States – whose people through history have been known to fight injustice – 
initiating this case against the smallest and most vulnerable economies of the world.  

5.22 It is regrettable, because the United States is not seeking to export bananas to the European 
Communities.  In the previous US challenge they were protecting the interests of their service 
suppliers who they felt were suffering discrimination in the allocation of licenses.  Belize regretted 
that attack but at least could understand it. But now the issue of licences for the import of MFN 
bananas within a tariff quota has disappeared.  No violation of GATS has even been alleged in this 
case and still the United States is attacking the European Communities' efforts through its banana 
regime to meet its commitments to vulnerable ACP suppliers.  

5.23 The Chairman yesterday asked whether Panama, Nicaragua and the United States believe that 
the European Communities as a net importer of bananas have standing to bring a similar case. The 
Chairman questioned whether a threshold was necessary for a member of the WTO to participate in 
dispute settlement proceedings. There is such a provision as regards third party participation – which 
is having a substantial trade interest.  Surely it would be anomalous to apply a lesser test to a country 
wishing to be a complainant.  

5.24 Belize has never been a complainant in any WTO dispute settlement proceeding principally 
because it does not have the resources to pursue its trade interests through such direct and costly 
means. It has, however, participated as a third party in cases which significantly impact the livelihood 
of thousands of its people.  How could it explain to its citizens that the way the dispute settlement 
system works is that rich and powerful countries can initiate dispute settlement proceedings in cases 
where their interests are not directly affected, whilst it may only participate as third parties only where 
it has a major trading interest. 

5.25 This delegation must stress that a US victory in this Panel will not hurt the European 
Communities.  No, the direct impact will be the damage to economies of ACP third parties, where 
employment and livelihoods would suffer yet another blow, as they always have, after every 
amendment to the European market regime for bananas to attempt to appease the United States and 
other complainants.  
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5.26 How else should Belize interpret the complainant's motive, other than a conscious attempt to 
champion the cause of multinational companies over the interest of poor people in the ACP countries?  
This is all the more dismaying when in other contexts the United States has made clear that it 
recognizes the need for targeted preferences to address the needs of vulnerable countries. 

5.27 The United States obtained what it wanted from their Understanding with the European 
Communities.  Part of the ACP quota was transferred to the MFN quota which, together with other 
detailed changes in the regime, increased the number of licenses allocated to US related service 
suppliers.  This was at the cost of the ACP.  Now, having extracted their pound of flesh, they want 
another pound.  Belize trusts that the panelists will prove to be Daniels come to judgment. 

C. CAMEROON 

1. Oral statement of Cameroon 

(a) This dispute is of primary importance for the ACP countries 

5.28 Cameroon wishes to underline the primary importance of this dispute for the ACP countries.  
The latter are the beneficiaries of the European Communities' preference granted within the 
framework of the Cotonou Agreement.  This preference applies to a number of products originating in 
the ACP countries, including bananas.  It is this preference for bananas which the United States is 
challenging today.  Consequently, it is clear that the decision to be taken by this Panel will have a 
direct impact on the ACP countries.  If the Panel were to agree with the United States, the 
consequences for the ACP countries would be disastrous. 

5.29 As the Panel is aware, the banana sector is essential for the ACP countries and its continuity 
depends on maintaining preferential access to the Community's market. 

5.30 Indeed, the banana sector is essential for ACP countries' social and economic development 
and it helps to protect the environment.  Bananas account for a large share of the ACP countries' 
agricultural exports.  Hundreds of thousands of jobs have been created thanks to this sector.  The 
introduction of regular shipping lines for the transport of bananas each week has made a significant 
contribution towards opening up the economies of these countries.  The existence of these regular 
shipping lines has allowed the ACP countries to export other goods to Europe and, in return, to import 
goods essential for development and the daily lives of their populations.  The banana sector therefore 
plays a key role in the fight against poverty and destitution. 

5.31 Preferential access to the European Communities' market is essential to ensure the vitality of 
the banana sector in the ACP countries.  It is in fact well known that the ACP banana producers are 
less competitive than the MFN producers.  In comparison with the latter, the ACP producers have 
higher production costs.  For geographical and historical reasons, they do not have the same 
economies of scale as the MFN producers.  Furthermore, the ACP producers can only compete with 
them in markets to which they have preferential access.  Proof of this is that even the Caribbean 
ACP countries, which are situated on the doorstep of the United States, are unable to compete with 
MFN producers on the North American market.  The absence of preferential access and higher cost 
structures prevent ACP producers from entering the United States market.  As the European 
Communities constitute the only major banana market to offer preferential access, the ACP countries 
are entirely dependent on it. 

5.32 It is easy to see what is at stake for the ACP countries in this dispute.  If preferential access to 
the Communities' market for ACP bananas should be further eroded, or even disappear, this would 
have disastrous consequences for countries where bananas are the principal economic resource. 
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(b) United States trade is not affected by the Community's new regime for the importation of 
bananas 

5.33 Cameroon wishes to draw the Panel's attention to the absence of any harm to United States 
trade caused by the contested Community regime for the importation of bananas. 

5.34 It is surprising that the United States has embarked upon this action in the present case against 
the new Community's regime for the importation of bananas when its trade is in no way affected by 
this new import regime.  Indeed, the United States has not been deprived of any opportunities to 
export bananas because of this regime as it does not produce more than a tiny fraction of its 
consumption of bananas and only has token exports of bananas to the European Communities. 

(c) The United States is attacking a preference granted to developing countries even though it is 
not suffering any negative consequences from it and it had accepted the principle of the 
preference 

5.35 Thirdly, it is a matter of concern and even of dismay for ACP countries to note that one of the 
richest countries on the planet, namely the United States, does not hesitate to attack an import regime 
because it grants preferential access to developing countries even though the United States is not 
suffering any negative consequences because of this import regime, as previously emphasized. 

5.36 It should be recalled that on a number of occasions the United States has accepted the 
principle that it was justified to give a preference for ACP bananas.  First of all, it accepted this 
principle in the Memorandum of Understanding on Bananas concluded with the European 
Communities in April 2001.  At Doha, the United States also supported the European Communities' 
request for a waiver from Article 1 of the GATT to cover the ACP preference. 

5.37 More generally, the legitimacy of the preference as a development tool has been recognized at 
the World Trade Organization.  It is hardly necessary to recall, in this regard, the preamble to the 
Agreement Establishing the World Trade Organization, which provides that the parties to this 
Agreement have recognized "that there is a need for positive efforts designed to ensure that 
developing countries, and especially the least developed among them, secure a share in the growth in 
international trade commensurate with the needs of their economic development".  In fact, many 
WTO Members, including the United States itself, use preferential tariffs to encourage development 
objectives.  Thus, the MFN countries benefit from improved preferential access in sectors where they 
are not the dominant producers under the European Communities' Generalized System of Preferences 
(GSP).  The Cotonou Agreement, and in particular, the regime for the importation of bananas, were 
and should be considered in this spirit, that is to say with the aim of providing trade opportunities for 
the weaker actors in the market such as the ACP banana producers.  The Doha decision granting a 
waiver for the implementation of the Cotonou Agreement recognized this, underlining the following 
in its preambular paragraphs:  "the [Cotonou] Agreement is aimed at improving the standard of living 
and economic development of the ACP States, including the least developed among them". 

(d) The United States cannot question a preference which it accepted in the Memorandum of 
Understanding 

5.38 Fourthly, Cameroon would like to underline the fact that the United States cannot question a 
preference when it has accepted it in the Memorandum of Understanding signed with the European 
Communities. 

5.39 The United States attacks this new EC regime for the importation of bananas, established and 
implemented in accordance with the agreement concluded between the United States and the 
European Communities in April 2001.  In this agreement, in order to resolve the initial Bananas III 
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case, each of the parties accepted a certain number of concessions.  Thus, the United States accepted 
that it would support the request to maintain the Doha Waiver until 31 December 2007 and would 
terminate its suspension of concessions and, in return, the European Communities undertook to 
introduce a tariff-only regime as of 1 January 2006 at the latest and to increase the tariff quota for the 
MFN bananas in transitional stages.  Thus, the B tariff quota open to MFN producers was increased 
by 100,000 tonnes, from 353,000 tonnes to 453,000 tonnes.  This increase was carried out at the 
expense of the ACP countries, whose tariff rate quota was reduced by an equivalent amount, from 
850,000 tonnes to 750,000 tonnes.  Moreover, the ACP quota, which was originally restricted to 
traditional ACP suppliers, now had to be shared with non-traditional suppliers, bearing in mind that 
imports from non-traditional ACP suppliers had previously been included under the MFN quota.  This 
had the effect of increasing the quota available to MFN countries by a further 100,000 tonnes, also at 
the expense of the ACP countries. 

5.40 The European Communities and the ACP countries, as beneficiaries of the preferential access, 
have therefore had to pay a high price in order to maintain the Doha Waiver until the end of this year.  
Because of this, a certain number of banana producers and exporters in the ACP countries have 
disappeared following these changes, which have seen the preferential access eroded. 

5.41 The United States operators have benefited from the concessions granted and implemented by 
the European Communities in conformity with the Memorandum of Understanding on bananas 
concluded with the United States and have taken advantage of it.  The United States cannot today 
question the tariff preference envisaged in this agreement when it has benefited from the agreement.  
The United States current action, which challenges the preference, is thus abusive and illegitimate.  
Furthermore, it is illegal, in the sense that the United States expressly accepted the preference in this 
agreement binding the parties. 

(e) The United States cannot challenge the Community import regime for bananas pursuant to 
Article 21.5 of the DSU 

5.42 Cameroon would like to stress a fifth reason, which will be developed in more detail by the 
Distinguished Minister of Agriculture of Suriname, Mr Raghoebarsing, in his oral statement.  It 
concerns the inadmissibility of the action initiated by the United States. 

5.43 First of all, the failure to request consultations and the absence of consultations constitute a 
cause of inadmissibility as these are a prerequisite prior to any request for establishment of a panel. 

5.44 Then, raising this matter under Article 21.5, the United States deliberately ignores the scope 
of the Memorandum of Understanding concluded with the European Communities, a Memorandum 
that brought the initial dispute to an end and, accordingly, prevents any recourse to a Panel set up 
Article 21.5. 

5.45 Finally, the measure contested, that is to say the new Community regime for the importation 
of bananas, is not a measure taken in order to comply with the recommendations and decisions of the 
DSB pursuant to Article 21.5.  Accordingly, the United States cannot use these grounds to claim 
recourse to a Panel constituted pursuant to Article 21.5. 

(f) The United States completely ignores the way the market has developed 

5.46 Lastly, Cameroon would like to underline the fact that the United States fails to take into 
account the way the market has developed.  It has ignored the fact that the new Community banana 
import regime it is challenging has not only maintained but even significantly improved market access 
for MFN bananas. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 81 
 
 

  

5.47 In its written submissions, the United States ignores, or feigns to ignore the delicate balance 
that the new Community regime for the importation of bananas has attempted to establish between the 
legitimate interests of both the ACP and MFN countries, that is to say a tariff-only system that 
maintains total market access for MFN bananas while at the same time offering viable preferential 
access to ACP producers.  Indeed, the United States remains silent regarding the fact that the 
European Communities' new import regime for bananas has not only maintained but also significantly 
improved market access for MFN bananas, going beyond the European Communities' commitments 
in the Doha Waiver. 

5.48 Indeed, the statistics available show that since the introduction of the new Community regime 
for the importation of bananas the competitive position of MFN bananas on the Community market 
has improved both in terms of export volume and the prices paid to MFN producers. 

5.49 Firstly, the application of the new tariff regime has led to a substantial and continuing upward 
trend in imports from the MFN countries.  Imports from MFN countries rose by 325,270 tonnes in 
2006 compared with 2005.  And they rose by a further 201,435 tonnes during the first eight months of 
2007 compared to the same period in 2006, and by 366,389 tonnes compared to the same period in 
2005.  This increase in 2007 thus shows not only that the increase in the volume of bananas imported 
from MFN countries continued but that it even accelerated. 

5.50 This rapid increase in 2006, which accelerated in 2007, shows that the European 
Communities has amply met the objective of maintaining market access for MFN suppliers and even 
improved it.  In other words, these market data show that the flat tariff of €176 per tonne in the 
current banana import regime is too low and that the MFN market access could have been maintained 
by imposing a higher tariff rate than that currently imposed by the EC. 

5.51 It is interesting to note from a detailed analysis of the statistics that most of the 
MFN suppliers have decreased their exports to the United States while increasing them to the 
European Communities. 

5.52 Secondly, the wholesale prices of MFN bananas remained the same or even decreased 
following the introduction of the new regime, thus showing that the introduction of €176 per tonne 
duty, without any volume restriction, has not had the effect of deteriorating the conditions for access 
to the Community market for MFN suppliers.  Moreover, the price fluctuations over the year are fairly 
similar to those for previous years, showing that the new tariff has not upset price trends in the 
market. 

5.53 It is interesting to note that the main beneficiaries of the new Community regime are the small 
producers in the MFN exporting countries, who have repeatedly expressed their satisfaction at the 
new opportunities afforded by the new regime.  For the first time, they no longer depend on a few 
intermediaries which control import licences.  The opening of the market to new importers and the 
increased competition among buyers for the bananas available have also made it possible for local 
producers to charge higher prices. 

5.54 Finally, the liberalization brought about by the abolition of the import licensing system has 
created new opportunities for MFN exporters.  For instance, Guatemala, Peru and Brazil, which in 
recent years had only been supplying small quantities increased their exports to the European 
Communities sharply following the entry into force of the new regime. 

5.55 The above market data can only lead to one conclusion:  the new EC import regime has 
significantly improved MFN access to the EC market thanks to the elimination of the tariff quota and, 
hence, the quota rent.  How could one otherwise explain that the introduction of an allegedly higher 
import duty has resulted in increased import volumes while wholesale prices have remained stable 
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and the prices paid to local banana producers have increased?  Obviously, the apparent tariff increase 
resulting from the replacement of the €75 per tonne duty applicable to a limited quota by an €176 per 
tonne duty on unlimited volumes has been more than absorbed by the cost savings resulting from the 
abolition of the licensing system. 

5.56 The substantive conditions for maintaining in force the Doha Waiver covering the 
ACP preference concerning bananas until 31 December 2007 have consequently been met. 

(g) Conclusion 

5.57 To conclude the United States is seeking, through its action, to bring into question the 
European Communities' preference granted to the ACP countries in accordance with the 
Memorandum of Understanding which they concluded with the United States and the Doha Waiver. 

5.58 As Cameroon has shown, this action is first of all abusive inasmuch as the United States did 
not hesitate to present the problem brought before the Panel as a question of conformity with the 
initial Bananas III dispute, which it is not. 

5.59 This action by the United States, one of the richest countries in the world, is also disputable 
inasmuch as it does not hesitate to bring into question the preference granted by the European 
Communities to the ACP countries a preference which has development aims, even though the United 
States itself does not suffer any harm as a result of that preference.  It is clear that there is a certain 
illegitimacy in the United States' action and the ACP countries would like to underline this. 

5.60 This action is also abusive to the extent that the United States does not acknowledge that the 
European Communities have rectified their proposal following the arbitration in November 2005, by 
lowering the tariff rate. 

5.61 Finally, the United States is attacking the new Community regime for the importation of 
bananas on the basis of purely formalistic arguments and completely ignores the way the market has 
developed, which shows the beneficial effect that the new regime has had and continues to have for 
MFN countries. 

5.62 In 2006 alone, imports of MFN bananas increased by over 10 per cent.  Many new and 
smaller producers are no longer hampered by a licensing system that was the monopoly of a few large 
companies and were therefore able to enter the Community market, thereby diversifying its sources of 
supply.  Moreover, they have seen their income increase as the prices paid to the MFN producers are 
higher.  European consumers have also benefited from the new regime.  Prices have remained stable, 
or even decreased, making bananas the cheapest fruit available to European consumers.  All this 
shows that the European Communities fully met their obligations when they introduced the new 
import regime for bananas in 2006 inasmuch as the new regime has more than maintained market 
access for MFN banana suppliers.  The United States case should therefore be dismissed. 

D. CÔTE D'IVOIRE 

1. Oral statement of Côte d'Ivoire 

5.63 Côte d'Ivoire enjoys friendly relations with the United States, as with the rest of the 
community of nations, as well as many forms of cooperation that are mutually beneficial but even 
more so for Côte d'Ivoire.  Côte d'Ivoire intends to intensify and consolidate its cooperation with the 
United States in order to benefit still further from its economic and commercial strength and its status 
as an exemplary democracy. 
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5.64 However, in the EC – Bananas III dispute, on behalf of Côte d'Ivoire and a number of other 
countries concerned by this case, I would like to question the legitimacy of the involvement and 
interest of the United States in this dispute. 

5.65 Does the United States have a substantial economic interest?  The answer is clearly no.  In 
2005, the United States reported production238 of barely 9,500 tonnes of bananas in the State of 
Hawaii and over the past three years had exported between 3 and 20 tonnes to the European Union. 

5.66 The banana trees to be seen here and there on American territory are simply ornamental plants 
and are in no way intended to produce bananas. 

5.67 Obviously, the United States' motive is to protect the interests of its companies engaged in the 
industry or, at least, to protect the interests of a multinational known to the actors in the international 
banana trade. 

5.68 This motive is not recent as, in a letter dated May 2001 addressed to Mr Pascal Lamy, then 
European Commissioner for Trade, Mr Robert Zoellick was concerned, above all, to check whether 
the new regime for distributing import licences would satisfy the operators concerned.239 

5.69 Echoing this concern, thus expressed by the American Trade Representative, a statement from 
the company Chiquita welcomed the new regime for distributing import licences.240  This provides the 
basis for an answer to the two questions which asked yesterday by the Chairman, namely "why there 
was a delay between signing the Agreement of April 2001 and its notification?" and "regarding the 
nature of the USA's interest in this matter?" 

5.70 Had the European Communities disregarded a legal text that was so important that the United 
States, even though it has not suffered damage, finds it necessary to champion its defence?  In other 
words, in attacking the basis of the validity of the waiver from which the ACP countries benefit, the 
United States is presenting itself as the standard bearer of the law. 

5.71 How to explain therefore that the United States, which is anxious to help African countries on 
the road to growth and development, introduced the mechanisms under the African Growth and 
Opportunity Act (AGOA) from 2000 without requesting a waiver from the WTO at the time of their 
adoption, which might have been the subject of a dispute? 

5.72 Indeed, in February 2005, the United States did formally request a waiver from the WTO, a 
request which was not granted.  However, this preferential treatment decided on by the United States 
without the agreement of the WTO continues to be applied. 

5.73 Therefore, why is the United States applying this system of double standards? 

5.74 In fact, the United States is prioritizing the interests of Latin American countries whereas it 
has been shown, in statistics from the USDA, that some of these countries were having difficulty in 
entering the American market, even with zero tariffs. 

                                                      
238 USDA Agricultural Statistics 2005, attached, http://www.usda.gov/nass/pubs/agstats.htm 
239 Annex 3 in the first submission of the European Communities. 
240 See attached (http://phx.corporate-ir.net/phoenix.zhtml?c=119836&p=irol-newsArticle_print&ID= 

165631&highlight=). 
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5.75 One therefore questions the under-performance of these Latin American countries on the 
United States market241, even their failure, while at the same time they are developing their market 
share in the EU, paying the customs duty which is being criticized. 

5.76 Indeed, the multinationals control the major share of the American market so it does not offer 
any opportunities for independent Latin American producers.  On the other hand, the European 
market is still profitable for these MFN producers.  There are two different concepts of trade here 
which clash.  On the one hand, a laissez-faire attitude which benefits a few, i.e. the American market, 
and on the other, a market structured to benefit as many as possible, without distorting competition, 
i.e., the European market. 

5.77 Observing the market ultimately remains the only viable way of validating the customs duty 
applied by the European Communities.  The 2005 arbitrations showed the difficulty of agreeing 
international statistics or economic models.  It is surely not by chance that the term "guidelines" was 
used in the Attachment to Annex 5 to the GATT Agreement on Agriculture in the context of the 
delicate process of "tariff agreements".  Today, monitoring the European market shows that a duty of 
€176 does not allow the past equilibrium to be maintained.  Since 1 January 2006 and up to the end of 
August this year, i.e. in 20 months, half a dozen MFN countries will have put an additional 
520,000 tonnes on the European market, while the ACP countries are labouring to maintain past levels 
of exports to the European Union. 

5.78 To be even more precise, it can be noted on the basis of the most recent Eurostat statistics242, 
that in 2007, there was an increase of almost 25 per cent in imports from MFN countries.  Over the 
first eight months of 2006, these countries exported 165,000 tonnes more than over the same period in 
2005.  In 2007, over the same period, the figure was 201,000 tonnes more than in 2006, i.e., an 
increase of 366,000 tonnes in two years.  So who is fooled when it is stated that the new European 
import regime for bananas does not allow MFN producers continued access to the European Union's 
market? Côte d'Ivoire notes that the ACP countries have only seen an increase of 92 tonnes, that is 
right 92, in their exports compared with last year, and this was before the impact of the climate 
disasters which affected certain ACP countries was felt. 

5.79 Côte d'Ivoire hereby solemnly reaffirms that the level of duty that the ACP countries, 
Members of the World Trade Organization, were denied the right to challenge during the 2005 
arbitration, this duty of €176, is too low to maintain market access for ACP bananas. 

5.80 The ACP country banana producers are going to be slowly squeezed out of the European 
market if this situation endures or will be brutally cut out if the situation is made worse as a result of 
the current negotiations, which aim to reduce still further the customs tariff.  The attacks from this 
organized competition mean that the precarious balance in this economic sector is condemned.  This 
situation will not even benefit consumers, as bananas are still the cheapest fruit available to 
consumers.  Is this not in fact an anomaly?  As for the Latin American producers, if the Community 
customs tariff is lowered still further they will be the first to lose out, selling to the highest bidder in a 
market which is oversupplied and controlled by a few big groups. 

5.81 Finally, can it be concluded from the foregoing that, as far as trade in bananas is concerned, 
the United States is hostile towards the ACP countries?  Surely not!  Does it want to prevent them 
from trading with the European Union and thus upset their trade-based development?  I refuse to 
reach such an extremely grave conclusion although one is tempted to do so even if it is clearly outside 
the competence of this Panel. 

                                                      
241 See Annex on USDA Statistics, end of August 2007. 
242 Eurostat end of August 2007. 
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E. DOMINICAN REPUBLIC 

1. Oral statement of the Dominican Republic 

5.82 The Dominican Republic feels more than ever the need to stress how essential this case is for 
it, and in particular for the survival of the thousands of banana producers and growers that are fighting 
hard for the survival of the sector.  It is increasingly aware of how difficult it is for poor and 
vulnerable island countries like the Dominican Republic to maintain and develop infant agricultural 
sectors, such as the banana sector, when year after year it is faced with natural disasters, for example 
the hurricanes and tropical storms that regularly ravage its islands. 

5.83 At this very moment the Dominican Republic is having to face the devastation left by the 
passage of Tropical Storm Noel, which among other things has caused floods, death, infrastructural 
damage, and destruction of a large portion of the country's agricultural production, seriously 
damaging banana production.  Once again, the Dominican Republic has witnessed the vulnerability 
and fragility of the Dominican economy and of the banana sector, which depends entirely on the 
preferential access granted by the European Union to the ACP countries, and which provides 
sustenance to thousands of Dominican families that are currently suffering from the damage caused 
by Noel. 

5.84 It is unfortunate that the passage of Tropical Storm Noel through the Dominican Republic 
coincides with this Panel.  Unfortunate because as the Dominican Republic confronts this tragic event, 
it is obliged to participate in a process in which it feels that it stands to lose most in case of an 
unfavourable ruling.  This Panel was requested by a developed country, whose right to do so the 
Dominican Republic does not question;  but its purpose is to eliminate tariff preferences that have 
been granted to a group of poor countries, the ACP countries, whose banana production has developed 
thanks to those very preferences granted by the EU under the Cotonou Agreement, without which the 
sector could neither compete nor indeed survive. 

5.85 This situation is a source of considerable surprise and concern, particularly since these 
preferences area not directly causing the United States any adverse trade effects.  On the other hand, 
any panel recommendation in favour of the United States would cause irreparable damage to the 
Dominican Republic and the other ACP countries. 

5.86 Nor does the Dominican Republic understand what the United States is trying to gain by its 
recourse to Article 21.5 of the WTO DSU for alleged lack of compliance by the European 
Communities with the Banana III Panel Recommendations.  This dispute was settled in April 2001 
through the Understanding on Bananas between the United States and the European Communities, a 
mutually agreed solution involving commitments that have been met in full by the European 
Communities. 

5.87 At the same time, the figures show that the European Communities has not only maintained 
access to its market for MFN exporters, but that that access has in fact substantially improved since 
the implementation of the new banana importation regime.  For example, during 2006 and 2007 thus 
far, there has been a sustainable growth in the volume of MFN exports, showing that the new regime 
is consistent with the EU's WTO commitments. 

5.88 Finally, like other ACP delegations, the Dominican Republic considers that these complaints 
should be rejected, and hopes that the Panel will take account of its arguments to ensure that the 
system of preferential access is not undermined, as this would be to the detriment of the ACP 
countries which are highly dependent on those preferences. 
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F. JAMAICA 

1. Oral statement of Jamaica 

5.89 In many ways this case conveys a strong feeling of deja vu for Jamaica, as bananas have had 
the dubious honour of featuring in far too many DSB proceedings. ACP banana exporters in 
particular, have borne the brunt of the negative rulings that have been made against the EC banana 
import regime.  

5.90 On this occasion, however, there is a poignant difference in the nature of one of the principal 
elements surrounding this case. Indeed, Jamaica is unable to reconcile itself to the fact that the United 
States, the pre-eminent leader in the industrialized world, is seeking to challenge the new EC banana 
import regime that is meant to contribute to the sustainable economic growth and development of 
Jamaica and its sister developing States in the ACP.  This is indeed a historic occasion, the first where 
a developed country has filed a complaint based purely on the preferential terms of access provided 
by the European Communities to vulnerable, developing ACP countries, which account for less than 
20 per cent of the EU market. 

5.91 Jamaica recognizes the right of any Member to have recourse to dispute settlement 
proceedings in pursuit of its genuine national interests. The rules of the DSU must be observed by all 
Members and the way in which they are interpreted must be such that due process is available to all – 
even ACP countries with their very limited resources. 

5.92 Jamaica strongly objects to the clear manipulation of DSU procedures in this case. It will not 
restate what has already been said by other ACP third parties in their statements - on the need for 
consultations before having recourse to Article 21.5 proceedings and the improper nature of the 
recourse to such proceedings in the present circumstances – but would underscore the importance of 
the matters before the Panel, in light of the systemic issues raised and the implications thereof, which 
go beyond the present proceedings. Jamaica is also duly reminded of the interests of certain major 
multinational corporations which dominate the market. 

5.93 One of the significant issues before this panel – with implications far beyond the immediate 
proceedings - which Jamaica feels compelled to address, is the argument relating to GATT 
Article XIII that has been advanced by the United States. It raises an important systemic issue, 
namely, whether the limitation or cap placed on a preferential tariff granted to some WTO Members, 
requires an Article XIII waiver, as well as a further Article I waiver.  

5.94 Under the new EC Banana regime which provides for unlimited MFN supplies at a flat tariff, 
the limits placed on ACP duty-free access were clearly designed not to benefit but rather to constrain 
the ACP, and have been demonstrated to provide considerable benefit to the MFN countries. They 
have been introduced by the European Communities specifically to address MFN suppliers' concerns 
with regard to the prospect of an unlimited duty-free tariff access for ACP countries. How can the 
limits placed on ACP preferential access covered by Article I of the GATT be considered as a 
restriction on the MFN banana exports to the EC? The cap of 775, 000 tons is simply a limit placed on 
the tariff preference granted to ACP countries in the context of an MFN regime providing for 
unlimited access at the basic flat tariff.  

5.95 What is being argued is that a Member that has an Article I waiver and is hence entitled to 
grant an unlimited tariff preference, is in breach of Article XIII if it limits that preference. It is clear 
from Bananas III that if that member limits both MFN and preferential suppliers by TRQs, this can 
give rise to a violation of Article XIII if the sharing of the market between MFN and preferential 
suppliers does not conform to the normal pattern of trade. That was the situation during the first and 
second phases of the implementation of the EC/US Understanding, which was why the European 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 87 
 
 

  

Communities needed an Article XIII waiver. But since 1 January 2006, MFN access has been 
unlimited. Only ACP preferential access has been limited and the TRQ that imposes that limitation is 
not shared between individual ACP suppliers. So there is no question of the TRQ being applied in a 
way that distorts the normal pattern of trade as between the individual preferential suppliers.  There is 
also no distortion in the pattern of trade between ACP and MFN supplies beyond that which arises 
from the granting of the tariff preference. 

5.96 It has also been clearly demonstrated throughout these proceedings that the new EC Banana 
Regime has not only maintained, but has actually improved total market access for MFN exporters. 
The trade statistics for 2006 and the first eight (8) months of 2007 are undeniable; MFN banana 
exporters have never before experienced such an enabling environment for the sale and distribution of 
their produce in the European market. Indeed, they have repeatedly acknowledged this at various 
levels and in different fora.  In the face of this, what considerations could give rise to the United 
States invoking dispute settlement proceedings against a regime which is obviously beneficial to all 
interested Parties and is in full conformity with WTO rules?  

5.97 For many countries, particularly the small producers in the Caribbean, bananas have been 
extremely important to agricultural and overall economic development. In Jamaica's case, bananas fall 
within its top five (5) export items and in 2006 accounted for US$13.4 million in export revenue.  
Jamaica is therefore deeply distressed and disappointed that the United States, contrary to its support 
for special and differential treatment for developing countries in the WTO, should now bring an 
action that would seek to nullify the benefit of such treatment, in the context of the EC banana import 
regime. 

5.98 The case before us has many parallels to the biblical story of David and Goliath.  Like David, 
the vulnerable ACP banana exporting economies are called upon to defend a fundamental element of 
their existence against the vastly superior resources of the United States, in the challenging 
environment of the WTO dispute settlement process.  Jamaica is satisfied that in these proceedings, 
ACP third parties and EC partners have delivered compelling arguments regarding the inadmissible 
basis for the United States' challenge to the new EC banana import regime. Jamaica therefore urges 
the Panel, to adopt a position that will demonstrate that developing countries can continue to have 
confidence in a process that upholds equity and transparency. 

G. SAINT LUCIA 

1. Oral statement of Saint Lucia 

5.99 The initiation of WTO dispute settlement proceedings challenging the preferential access 
given to vulnerable ACP countries, must cause some concern as to whether the US Government 
simply engages in the pursuance of what it perceives to be its interests, at any cost, with no thought 
given to the consequences of its action, especially on those with whom it claims, "there is a 
commonness of interest and purpose". 

5.100 Sadly, even while sympathetic words were being uttered by these officials at the highest level, 
action that would result in the erosion of production stability and the capacity to export Saint Lucian  
bananas, were being pursued.  Bananas are the lifeblood of Saint Lucia's small economy, providing its 
most important export, a key source of employment and facilitates the regular arrival of ships that 
bring essential supplies as well as transporting Saint Lucia's bananas to Europe. 

5.101 When the European Communities first established a common regime for bananas in 1993, it 
had as one of its key objectives, the integration of traditional ACP banana suppliers to specific EC 
countries into the single European market.  The regime that was established in 1993 was based on a 
TRQ for MFN suppliers and specific TRQs for each of the traditional ACP suppliers.  Saint Lucia's 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 88 
 
 

  

TRQ was set at 127,000 tonnes, the level of its traditional trade.  TRQs create quota rent and, at the 
time of the conclusion of the Uruguay Round, the MFN banana suppliers obtained, through the 
bananas framework agreement, specific shares of the MFN quota, so that they could share in that 
quota rent.  But the banana regime and the framework agreement were not acceptable to Ecuador and 
Panama, two banana supplying countries who joined the WTO after the framework agreement was 
concluded.  Banana importing companies who were established in the European Communities but had 
headquarters in the United States, were upset by the transfer to the supplying countries, of some of the 
quota rent from which they had been benefiting as holders of licences based on their historic 
performance.  The United States therefore joined forces with the discontented MFN suppliers and 
brought the case now known as Bananas III. 

5.102 As a result of losing Bananas III, the European Communities made a number of changes to its 
bananas regime, the most important of which, from the perspective of St Lucia, was that it abandoned 
the individual TRQs for individual ACP supplying countries and opened instead a TRQ for all the 
traditional ACP suppliers together.  The European Communities was also forced by Bananas III to 
give up the allocation of parts of the MFN TRQ to members of the bananas framework agreement.  
However, the changes were not sufficient to satisfy the United States and Ecuador, and Ecuador won 
a compliance panel that ruled that the European Communities' new regime was still not in conformity 
with its WTO obligations. 

5.103 The United States had already decided that the European Communities was not in conformity 
and introduced sanctions against the European Communities.  All remember the crisis that this caused 
in the WTO.  The European Communities challenged the level of the sanctions and the arbitrators 
decided that the European Communities was still not in conformity and also the level of the sanctions 
the United States could apply.  Under pressure from these sanctions, the European Communities was 
forced to exact a price from the ACP in concluding agreements with the United States and with 
Ecuador. 

5.104 The main purpose and effect of the agreement with the United States, which served as a 
model for the subsequent agreement with Ecuador, was to increase the number of licences allocated to 
importers linked to two US multinational companies.  This was achieved by reducing the quantity of 
licences reserved for newcomers and transferring 100,000 tonnes of quota from the ACP to the MFN 
TRQ.  Licences are the key to quota rent, so the effect of the agreement was to transfer additional 
sums of money to the companies concerned until 1 January 2006, when, under the agreements, the 
European Communities was to replace the TRQ system with a flat tariff. 

5.105 The level of the flat tariff has never been seen as a matter in which the United States have any 
legitimate interest.  The MFN countries succeeded in negotiating a safeguard on the level of the flat 
tariff in return for their acceptance of the waivers needed to implement the banana regime in the way 
that was envisaged in the Agreements with the United States and Ecuador.  This included a provision 
allowing any interested party – meaning by this a country that exported bananas to the European 
Communities – to demand arbitration on whether the envisaged level of the tariff would at least 
maintain total MFN access.  The United States had no right to take part in that arbitration and did not 
do so.  The question the arbitrator was to determine was whether the envisaged tariff would at least 
maintain MFN access.  It should be noted, that a tariff that met that test, would not necessarily be 
damaging to the ACP, as it could be one that also maintained ACP access and this is certainly the goal 
Saint Lucia expected the European Communities to aim at when it set the level of the flat tariff. 

5.106 In the end, the European Communities failed to persuade the arbitrator that either of the tariffs 
it proposed, in two successive arbitrations, would maintain total MFN access.  The European 
Communities therefore introduced a tariff of €176/tonne, somewhat lower than the €187/tonne that it 
had proposed in the second arbitration.  With that tariff, MFN imports rose by about 10 per cent in 
2006, and they have continued to rise in 2007. 
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5.107 I cannot believe that if the arbitrator had been able to foresee this, he would have ruled 
against the second, or even perhaps the first of the European Communities' proposals. Had he 
accepted either of these proposals, the present case would never have arisen.  But some would say that 
this is just the consequence of the rules based system.  The job of an advocate is to defend his client's 
case, and the mark of an excellent advocate is that he can make the weaker case seem to be the 
stronger.  The judge or arbitrator can only judge on the basis of the arguments he or she hears.  It's a 
fair game.  But the people who stood to lose the most in this game were not allowed to play in it.  The 
farmers of Saint Lucia cannot come to Geneva to defend their livelihoods.  They have to rely on their 
representatives, and, in the case of the arbitration, even their representatives were not allowed to take 
part, other than through their contribution to a short joint statement made on behalf of the ACP as a 
whole.  The case was lost essentially on two points.  First, the arbitrator paid no attention to what the 
ACP said in the first arbitration about the erroneous way the European Communities had measured 
the external price.  And then, when in its second proposal the European Communities corrected the 
mistake it had made over the external price, it was too late.  Second, the arbitrator did not recognize 
the importance of the quota rent, nor see that the quota rent within the ACP quota could be different 
from that within the MFN quota.  So he attached undue importance to the difference between the 
€75/tonne in quota tariff and the ACP preferential rate of zero, and neglected the protection afforded 
by the out-of-quota tariff of €680/tonne, which was the source of the quota rent. 

5.108 The result of these various changes that the European Communities has been forced to make 
in its banana regime has been disastrous for Saint Lucia.  Compared with its traditional quantity, as set 
out in the initial regime of 127,000 tonnes, the amount Saint Lucia exported to the European 
Communities last year was only 37,000 tonnes.  It will be far lower this year, as a result of an 
exceptionally violent hurricane.  Hurricanes are, however something Saint Lucia expects to suffer 
from time to time. Saint Lucia recognizes that it has had to accept the changes the European 
Communities has been forced to make as a result of the various cases referred to above.  What Saint 
Lucia never expected was the current case brought by the United States.  When the elephants fight, the 
grass gets trampled.  Saint Lucia has been suffering and continues to suffer from the results of this 
elephant fight between the European Communities and the United States.  In this case the preference 
provided to vulnerable ACP countries are not merely collateral damage but unbelievably the principal 
complaint of the United States against the EC. 

5.109 For the very first time, the United States, a developed country, is doing something that, to the 
best of Saint Lucia's knowledge no other developed country has ever done and is challenging a 
preference given by another developed country.  They are doing this not in order to defend US 
exports, but in the interests of multinational companies who, as the United States accept, are not in 
any way discriminated against by the current EC regime.  If they were subject to discrimination, no 
doubt, the United States would have brought a case under the GATS. 

5.110 Of course, the companies concerned, in their capacity as importers, have to pay the tariff.  But 
economic theory predicts that the cost of the tariff will ultimately be passed on to the EC consumers 
and to a lesser extent on MFN suppliers.  What these companies have lost is the quota rent.  But this is 
not the result of the particular level of tariff that is being applied.  It is the inevitable result of the 
switch from a TRQ system to a flat tariff.  This is something that was specifically provided for in the 
agreement the United States signed with the European Communities. 

5.111 Saint Lucia recognizes that these same companies have investments in MFN countries and 
thus may share in the objective of the MFN countries.  This ambition appears to be, to move from an 
80 per cent share of the EC import market to 100 per cent. Even if this may be the ambition of the 
multinational companies, it is not one that the United States can take up, because, under the rules of 
the WTO, tariff concessions are granted by importing members to exporting members. It is not 
granted to Members in whose territory multinationals, who have export or production businesses in 
other member countries are registered. 
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5.112 Therefore, Saint Lucia is deeply shocked that the United States is claiming that the European 
Communities is in breach of Article I of the GATT and hence challenging the preference granted by 
the European Communities.  Saint Lucia strongly supports the arguments that have been advanced 
both by the European Communities and by Cameroon which demonstrate that the European 
Communities has amply satisfied the substantive condition of the waiver, that its tariff regime should 
at least maintain total MFN access and hence that the waiver granted at Doha still exists. 

5.113 Even more shocking and surprising is the United States' claim that the European 
Communities is in breach of Article XIII.  In making this claim, the United States has apparently been 
prepared not only to espouse the interests of the multinational banana companies, but also to employ 
their legal arguments, even where these conflict with those that the US Government holds in other 
contexts.  What the United States is claiming in this case, is that even if the European Communities 
does have an Article I waiver, it is still in conflict with its WTO obligations, because it limits the 
preference it grants to the preferential suppliers. 

5.114 In other words, any WTO Member that has an Article I waiver that permits it to grant an 
unlimited preference, is in breach of its WTO obligations, if it does less than it is entitled and subjects 
that preference to a limit.  If the United States believes this, then on what basis does it set limits to 
some of its GSP concessions, whose WTO legitimacy rests only on the Enabling Clause?  If any 
WTO Member really believes this, why did WTO Members unanimously adopt paragraph 42 of the 
Fourth WTO Ministerial Conference, which included the sentence "We commit ourselves to the 
objective of duty free and quota free market access for products originating in the least developed 
countries". 

5.115 The objective of duty free access had already been adopted at the First WTO Ministerial 
Conference.  The Fourth Conference plainly intended to offer more.  But the only waiver that 
underpins special preferential access for the least developed countries is the Enabling Clause and this 
only covers Article I. 

5.116 So if the arguments the United States has advanced before this panel are correct, the addition 
of "and quota free" was a cruel joke that purported to offer the least developed countries more than 
what they were offered at the first Ministerial Conference, but in fact meant the same thing.  Saint 
Lucia believes that the cruel joke began at Seattle, the WTO Ministerial that the United States 
themselves chaired. Because it was there that the words that were later adopted at Doha were first 
envisaged – at the suggestion of no lesser authority than the then Director-General of the WTO. 

5.117 Of course, Saint Lucia is not suggesting that the United States participated in a cruel joke.  
They genuinely did not think that tariff quotas require Article XIII waivers in this context.  And they 
still do not think this. Contrary to what the United States' spokesperson told this meeting yesterday – 
speaking off the cuff – the United States in their very latest request for an extension of their Pacific 
waiver made in May this year, requested only a waiver from Article I, although several of the 
preferences concerned are given within tariff quotas.243 

5.118 It is just about understandable how a lawyer, who specialises in bananas and who hence may 
read the banana cases outside the broader context, could misread the Bananas III report and the report 
of the Article 21.5 Panel later introduced by Ecuador, and believe that they were intended to mean 
that preferences cannot be granted on a limited volume without an Article XIII waiver.  Highly 
experienced Saint Lucian lawyers on reading these reports, have remarked that they were not intended 
to say more than, that all Members whose access to a particular market is governed by TRQs must be 
treated equally.  Nor should a layman see them as suggesting that any difference in tariff treatment 

                                                      
243 G/C/W/570/Rev.1. 
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constitutes a restriction.  But to be charitable, it may be granted that a high-priced banana lawyer 
could be tempted to be misled. 

5.119 The United States itself by the actions it takes in other contexts, shows that it is confident that 
differences in tariff treatment require only an Article I waiver, whether the preference concerned is 
granted on a limited or an unlimited basis. It is therefore hard to understand why it believes that the 
rules should be different when it comes to bananas. 

5.120 As the European Communities and the Cameroon have demonstrated, the United States have 
brought this case on the basis of the wrong article of the DSU.  Furthermore the United States has, in 
collusion with the European Communities, breached the proper procedure for bringing it, by failing to 
ask for consultations, and hence infringed the rights of third parties.  These points alone would justify 
the Panel in dismissing it. But the substantive arguments they have used are also fallacious, and, in the 
case of Article XIII, contrary to the policies the United States itself follows in other contexts. 

5.121 Saint Lucia trusts that the Panel will have no difficulty in dismissing the case in its entirety.  
While the multilateral banana trading companies and major producers may continue to lobby for 
complete dismantling of the EU banana import regime, the resulting dislocation and destabilisation of 
the communities and economies of small and vulnerable island States like Saint Lucia and the other 
Windward Islands, who are close neighbours of the United States, cannot be in the best interest of the 
United States. 

H. SAINT VINCENT AND THE GRENADINES 

1. Oral statement of Saint Vincent and the Grenadines 

5.122 The situation of Saint Vincent and the Grenadines and the other Windward islands closely 
parallels that of Saint Lucia.  Like Saint Lucia and the Commonwealth of Dominica, Saint Vincent is 
a traditional supplier of bananas to the EC market and its dependence on bananas goes well beyond 
the income derived from exports of bananas, vital though this is.  The trade in bananas and the 
shipping link that arises from it is the mainspring of Saint Vincent and the Grenadines development. 

5.123 The successive changes in the EC banana regime, and particularly the application of the 
EC/US Understanding on bananas has cost us dearly.  Following Bananas III  Saint Vincent and the 
Grenadines lost the security of the system of country specific tariff quotas, which of course exposed it 
to greater competition from other ACP banana producers.  That competition became much more 
intense when the ACP quota was cut, in effect by 200,000 tonnes, as a result of the application of the 
initial stages of the EC/US understanding.  Finally the change in the provisions for access for the 
MFN suppliers from a TRQ with a prohibitive out-of-quota tariff of €680/tonne to a flat tariff of 
€176/tonne made for a much more uncertain market situation.  Saint Vincent and the Grenadines is 
bewildered that the MFN claim that its preference increased as a result.  Saint Vincent, would have 
been happy to have seen the MFN tariff quota with an in quota rate of €75/tonne continue, provided 
that MFN access at that rate had been limited to the TRQ with out-of-quota imports continuing to 
attract the full bound rate (€680/tonne).  This would have provided Saint Vincent and the Grenadines 
with the security that would ensure that its modest imports would be able to find a place on the EC 
market. 

5.124 Saint Vincent and the Grenadines was surprised and dismayed to find that the MFN were not 
content when the flat tariff that they had been clamouring for over the years was finally applied at the 
rate of €176/tonne and even more so when Ecuador decided to take panel proceedings, even though it 
was already apparent that the new regime had permitted the MFN, taken as a whole, to export 
increasing quantities of bananas to the EC market.  But the present case taken by the United States is 
even more bewildering.   Saint Vincent and the Grenadines cannot understand why the United States 
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would want to take a case at all.  In the past, their concern was that they felt that the share of the TRQ 
licences allocated to their banana companies was too small.  These companies obtained additional 
quantities of licences during the first two phases of the EC/US Understanding and no doubt derived 
significant additional revenue as a result, because the licences were the key to the quota rent.  But, 
with the application of the flat tariff, MFN imports are not limited, the licence issue is now behind us.  
Instead the United States is now challenging the very existence of the preference that the European 
Communities grants us which permits us to trade internationally. 

5.125 Saint Vincent and the Grenadines cannot understand why the United States would want to do 
this or how do they justify setting aside their Understanding with the European Communities after 
their companies have gained significantly from the faithful application by the European Communities 
of phases 1 and 2 of that Understanding, the very phases to which, as can be seen from the letter from 
Mr Zoellick, the United States attached prime importance?  And why do they argue that, when it 
comes to bananas, a WTO Member may not apply a limit to a preference without a waiver from 
Article XIII of the GATT when they limit some of the preferences they themselves grant on some 
other products under the Generalized System of Preferences, even though the enabling clause that 
legitimises the GSP only provides a derogation from Article I?  How unreasonable and selective and 
self-serving in its reasoning can a Member be? 

5.126 The European Communities and the United States decided between themselves that there was 
no need for consultations before this case could be launched.  If this is allowed to stand, it will mean 
that rights as third countries to know the reason for the action will have been violated.  The United 
States feels able to bring the case under Article 21.5, although the main material point they raise is 
about the interpretation of special conditions of the Article I waiver granted at Doha, conditions that 
did not exist when the United States took the previous case.  They argue that MFN access has not 
been maintained when it has been increased.  And they ask the Panel to make a ruling on Article XIII 
with regard to the preferential TRQ that the European Communities accords to the ACP that would 
conflict with the way they apply other preferential TRQs themselves.  They should not prevail. 

I. SURINAME 

1. Oral statement of Suriname 

5.127 The United States is seeking to present this case as a compliance case which would address 
the "continued inconsistency of the EC import regime for bananas with its WTO obligations".  This is, 
Suriname believes, incorrect and has important legal consequences.  First of all, the Bananas III 
dispute has been settled through the Understanding on Bananas concluded between the European 
Communities and the United States.  Secondly, the new EC banana import regime which the United 
States is challenging is not a "measure taken to comply" with the recommendations and rulings of the 
DSB, within the meaning of Article 21.5 of the DSU.  As a result, and for both reasons, the United 
States is precluded from bringing this case under Article 21.5 of the DSU. 

(a) Preliminary issue: the United States failed to request consultations 

5.128 As a preliminary issue, Suriname would like to express its strong concerns that no 
consultations were requested and held in this case while consultations are a prerequisite to a request 
for establishment of a Panel not only in the framework of de novo panel proceedings but also in the 
framework of compliance proceedings. 

5.129 Suriname understands from the written submissions of both parties that the absence of 
consultations would be based on a bilateral agreement reached between the parties to dispense with 
consultations. As explained in detail in the ACP third party written submission, Suriname believes 
that the obligation to request and hold consultations cannot be waived bilaterally by the parties to a 
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WTO dispute through a bilateral agreement.  This would be contrary to the terms of the DSU which 
does not provide for such a possibility.  This would also be inconsistent with the object and purpose of 
Article 4 of the DSU.  Indeed, the consultation phase has been introduced as a necessary preliminary 
step before requesting the establishment of a panel because these consultations can be a way to try to 
find a mutually acceptable solution which is the preferred alternative in order to settle disputes, as 
expressed by Article 3.7 of DSU, and for due process reasons, i.e. since during such consultations 
parties and third parties are given notice of the complainant's concerns before any possible Panel 
phase.  The consultation phase appears thus essential not only for the parties but also for the third 
parties. 

5.130 This is particularly important in this case where the ACP are in fact more than third parties 
since they are the beneficiaries of the preference which is challenged by the United States and will 
therefore be directly affected by the findings of the Panel in the present case. 

5.131 In addition, by depriving the ACP third parties from having the possibility to join 
consultations since no such consultations were held, the United States manifestly breaches the 
requirement of Article 4.10 of the DSU according to which "[d]uring consultations Members should 
give special attention to the particular problems and interests of developing country Members."  It is 
unacceptable that in the first dispute settlement case ever brought by a developed country against a 
preference given to developing countries by another developed country, the United States deprives 
those developing countries which will be severely harmed in case the United States' challenge 
succeeds, from their right to participate in prior consultations. 

5.132 We therefore respectfully request the Panel to declare the present proceeding brought by the 
United States inadmissible on the sole ground that it failed to request consultations in accordance with 
the requirements laid down in the DSU. 

(b) The Bananas III dispute has been settled through the Understanding on Bananas 

5.133 The United States cannot have recourse to a compliance Panel to challenge the new EC 
banana import regime since the Bananas III dispute has been settled through the Understanding on 
Bananas reached by the European Communities and the United States. 

5.134 On 11 April 2001, the United States and the European Communities concluded an 
Understanding on Bananas to solve their dispute over the European Communities' banana import 
regime.  The Understanding on Bananas constitutes a mutually agreed solution, as demonstrated by its 
content as well as by the confirmations contained in the Letters exchanged between the parties on 29 
May 2001 and 30 May 2001.  Indeed, it is clear from its content that the Understanding on Bananas 
was reached to resolve the dispute as it lists the various actions or steps which must be undertaken by 
both parties and which constitute the elements of the solution.  The fact that it constitutes a mutually 
agreed solution has been confirmed by the US Trade Representative Zoellick in his Letter of 29 May 
2001 where he stated that the Understanding constituted the "mutually agreed solution to our dispute 
in the WTO as notified to the WTO Dispute Settlement Body." 

5.135 The first important legal effect of this Understanding being concluded is that it is not 
admissible to challenge the consistency of subsequent measures pursuant to Article 21.5 of the DSU. 
Article 21.5 of the DSU provides for a mechanism for dispute resolution "where there is disagreement 
as to the existence or consistency with a covered agreement of measures taken to comply with the 
recommendations and rulings."  In this case where there is a mutually agreed solution, there cannot be 
any disagreement in the sense of Article 21.5 of the DSU. 
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5.136 The fact that a mutually agreed solution puts an end to the dispute for which it has been 
agreed flows not only from the content of the mutually agreed solution but also from the DSU and in 
particular Article 3.7 of the DSU. 

5.137 Other elements further support the fact that the agreed solution existing between the European 
Communities and the United States prevents the United States from referring the issue of the WTO 
consistency of the new EC banana import regime under Article 21.5 proceedings:  first, the fact that 
the DSB took the Bananas III case off its agenda as an issue which has been resolved in accordance 
with Article 21.6 of the DSU, after the Understanding was agreed;  and second, the fact that the 
United States terminated its suspension of concessions in accordance with Article 22.8 of the DSU, 
confirming that it considered that the dispute had been resolved through the mutually agreed solution. 

5.138 The United States cannot simply ignore the above.  The original Bananas III case has been 
resolved by means of the Understanding.  The fact that the Understanding has resolved the case is 
clear from the text of the Understanding itself, the confirmation letters exchanged between the parties 
thereafter and from the fact that the DSB took this issue off its agenda and that the United States 
terminated its suspension of concessions.  Once a dispute has been resolved, such as in the present 
case, by an Understanding constituting a mutually agreed solution, any further regulatory 
development cannot be considered as measures taken to comply with DSB recommendations.  New 
disputes concerning the same sector or products should therefore be addressed in the framework of 
new dispute settlement proceedings instead of compliance proceedings. 

5.139 It does not appear relevant to us to determine whether the Understanding is or not a "covered 
agreement" pursuant to Article 1 of the DSU since the issue in the present case is not to determine 
whether the measures being challenged are consistent with the Understanding on Bananas, but about 
the legal effects which such an Understanding has in procedural terms in subsequent proceedings. 

5.140 The arguments drawn by the United States from the India – Autos dispute are misconceived. 
Indeed, the Panel in that proceeding was only requested to rule on the question whether a party to a 
mutually agreed solution could initiate new dispute settlement proceedings covering the same matter 
as was covered by a mutually agreed solution.  The argument raised by the ACP third parties is 
different, namely that once a mutually agreed solution has been agreed, parties to this agreed solution 
are prevented from having recourse to Article 21.5 proceedings.  In other words, the ACP third parties 
do not argue that the existence of a mutually agreed solution would prevent the United States from 
starting new dispute settlement proceedings.  However, it constitutes a bar to the initiation of 
compliance proceedings. 

5.141 In the light of the foregoing, this Panel must examine the legal effects of the Understanding 
on Bananas and in particular its procedural consequences.  It is submitted that the fact that the original 
dispute has been settled through the Understanding on Bananas constituting a mutually agreed 
solution prevents the United States from challenging the new EC banana import regime in the 
framework of compliance proceedings. 

5.142 The second legal effect of the Understanding on Bananas is that being an international 
agreement, it is legally binding upon the parties.  The binding nature of this Understanding is 
confirmed by the fact that each party implemented its content. 

5.143 Being an agreement upon the parties, both parties have to comply with its terms in good faith 
and cannot put its terms into question thereafter.  This obligation to implement international 
agreements in good faith constitutes a bar on the US' ability to challenge now under Article 21.5 of 
the DSU the legality of the Cotonou preference. 
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5.144 If the United States were now allowed to call into question the Understanding, this would 
manifestly contradict the Understanding which is a binding international agreement.  In addition, it 
would also be totally unfair since it has already reaped the benefits from that agreement. 

(c) The new EC banana import regime is not a measure taken to comply with the 
recommendations and rulings in the original Banana III dispute 

5.145 There is a further reason why the United States should not be allowed to bring this case before 
a compliance panel. Namely, the measures now being challenged are not "measures taken to comply" 
with the recommendations and rulings of the original Panel within the meaning of Article 21.5 of the 
DSU.  As noted by the Appellate Body in EC – Bed Linen, "if a claim challenges a measure which is 
not a ‘measure taken to comply', that claim cannot properly be raised in Article 21.5 proceedings" 
(para. 78). 

5.146 From the existing case-law, it appears that, in order to be considered as being "measures taken 
to comply", the challenged measures must be clearly connected to the panel and Appellate Body 
report of the original case, both in time and in respect of the subject-matter.  This criterion is clearly 
not satisfied in the present case. 

5.147 Regarding the time-frame, it seems difficult to consider that more than eight years between 
the recommendations and rulings of the DSB in the original case and the adoption of the measures 
being challenged show a clear connection. 

5.148 As regards the subject-matter, there also appears to be no clear connection for at least two 
reasons.  First, the regime which is challenged is a tariff-only regime which has nothing to do with the 
quota regime which was examined by the panel and the Appellate Body in the original Bananas III 
dispute.  Second, the legal background against which the new EC banana import regime needs to be 
examined has changed radically. Indeed, with the adoption of the Understanding on Bananas and the 
Doha Waiver, new rights and obligations have arisen for WTO members.  The Understanding on 
Bananas has been agreed by the European Communities and the United States to solve their original 
Banana dispute.  It contains a certain number of rights and obligations that both parties must 
implement in good faith.  The Doha Waiver is a decision which has been taken by all WTO Members 
to grant a waiver of the GATT Article I requirement of non-discrimination in order to enable the 
European Communities to implement the Cotonou preference. 

5.149 Since these two new legal instruments contain new rights and obligations, they must 
necessarily be taken into account to decide on the WTO compatibility of the new EC banana import 
regime.  Actually, the new EC banana import regime has been adopted to implement the commitments 
undertaken in these instruments.  The measures being challenged by the United States cannot 
therefore be regarded as measures taken to comply with the recommendations and rulings in the 
original dispute.  The legality of the new EC banana import regime can therefore only be examined in 
new dispute settlement proceedings taking into account these new legal instruments. 

5.150 This was actually suggested by the Arbitrator in the first Arbitration, noting that disputes may 
arise specifically from the Doha Waiver and its implementation.  To the extent that the dispute 
challenges measures which have been adopted pursuant to the Doha Waiver and other legal 
instruments which came into existence only after an earlier dispute, such measures cannot be regarded 
as being measures taken to comply with recommendations and rulings of the DSB adopted in the pre-
existing earlier dispute. 
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J. BRAZIL 

1. Oral statement of Brazil 

5.151 In its statement, Brazil focused on the two preliminary objections made by the European 
Communities, namely the binding nature of the Understanding signed by both Parties in 2001 and 
whether the European Communities' current import regime is a "measure taken to comply" within the 
meaning of Article 21.5 of the DSU. 

(a) The Understanding 

5.152 The European Communities claims that by having signed the Understanding in 2001 the 
United States would have agreed on a number of issues that today would prevent it from resorting to 
an Article 21.5 proceeding.  First, the European Communities affirms that by having signed the 
Understanding, the United States would have accepted until the end of 2007 the banana import regime 
irrespective of the legal situation of some of its elements.244  Second, the European Communities 
claims that the United States in that same Understanding would have presumably renounced its right 
under Article 21.5 of the DSU to challenge the mutually satisfactory solution. 

5.153 In Brazil's opinion, both conclusions are erroneous.  On the first point, it notes that in 
affirming that the United States would have concurred with a regime regardless of its legal situation, 
the European Communities is imprudently suggesting that Members can agree on a solution 
irrespective of its consistency with the covered agreements. 

5.154 Article 3.2 of the DSU reflects the Members' recognition that the dispute settlement 
mechanism serves to preserve the rights and obligations of Members under the covered agreements. 
Thus, a mutually agreed solution should not add or diminish Members' rights and obligations. 

5.155 Moreover, while recognizing that a solution mutually acceptable to the parties to a dispute is 
clearly preferable to dispute resolution procedures, Article 3.7 also provides that such a solution has to 
be consistent with the covered agreements.  The fact that the DSU favours negotiated solutions over 
the litigation avenue does not allow concluding that any negotiated solution is preferred by the DSU.  
The negotiated solution must be compatible with the covered agreements.  

5.156 In no provision does the DSU grant Members certainty as to the "lawfulness" of a measure 
taken to comply just because such measure derives from a mutually satisfactory solution.  To the 
contrary, Article 21.5 sets forth the Members' right to resort to a panel where there is disagreement as 
to the consistency with covered agreements of the measures taken to comply. 

5.157 Whether or not this solution is the one referred to by Article 3.6, any solution intended to 
implement DSB recommendations and rulings, by virtue of Article 21.5, is subject to analysis by a 
panel.245 

5.158 In fact, the Appellate Body has stated that: 

"Article 21 sets out a number of mechanisms to ensure collective oversight of [a] 
Member's implementation. … [W]ithin Article 21 as a whole, the declarations of the 
implementing Member form an integral part of the surveillance of implementation, 

                                                      
244 See European Communities' second written submission, para. 14. 
245 See Appellate Body Reports in US – FSC (Article 21.5 – EC II), para. 60; US – Softwood 

Lumber IV(Article 21.5 – Canada), para. 70; EC – Bed Linen (Article 21.5 – India), para. 79; and Canada – 
Aircraft (Article 21.5 – Brazil), para. 36. 
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but they do not stand alone.  Rather, they are complemented by, and subject to, 
multilateral review within the WTO".246 

5.159 In Brazil's view, the Panel should not endorse the European Communities' argument. If 
accepted, it would significantly undermine the effectiveness of Article 21.5, because parties to an 
agreed solution would be authorized to rewrite their multilateral commitments. Any measure based on 
an agreed solution would automatically escape the test of consistency with the covered agreements. 
Thereby it would give Members a blanket waiver to override their obligations, with serious 
implications on the predictability and security of the multilateral trading system. 

5.160 On the second issue, the European Communities states that the provisions of the 
Understanding and the context within which it was signed would permit to infer that the United States 
renounced its rights to challenge some elements of the Understanding.247  To Brazil's knowledge, 
there is nothing in that bilateral Understanding that allows for such a conclusion. Nor is there a 
provision in the DSU that precludes a Member from challenging under Article 21.5 any kind of 
measure taken by the defending party to comply with the recommendations and rulings of the DSB. 

5.161 In light of the Understanding and considering that Article 21.5 contains no clause on the 
preclusion of the rights established therein, the United States should not be presumed to have tacitly 
renounced its rights to seek multilateral review of the measures taken by the European Communities. 

(b) Whether the European Communities' 2006 import regime is a "measure taken to comply" 

5.162 Considering the European Communities' second preliminary claim, related to the nature of the 
European Communities' banana import regime, the United States asserts that what the European 
Communities tries to characterize as an "autonomous political decision"248 - i.e. the tariff only regime 
– is in fact the "measure taken to comply" for the purposes of the current proceedings. 

5.163 According to the United States, the European Communities would have committed in the 
Understanding of 2001 to take "a series of steps that would culminate with the introduction of a tariff 
only regime by January 1, 2006"249, the tariff-quota regime implemented in 2002 being one of those 
steps.  From the United States' perspective, such a tariff-quota system would constitute an interim and 
transitional phase towards the tariff-only regime.  The single-tariff-based system would be the 
ultimate point of such a series and effectively took place five years after the Understanding was 
signed. 

5.164 On the other hand, the European Communities claims that the United States' complaint does 
not fall within the scope of Article 21.5. In the European Communities' view, Council Regulation 
1964/2005, which establishes the present banana import regime, would not be a measure taken to 
comply for the purposes of Article 21.5.  The "final measure taken to comply"250 agreed with the 
United States back in 2001, the European Communities purports, would be the tariff-quota-based 
system implemented by the Communities from 2002 to the end of 2005.251 Consequently, the 
European Communities would have implemented in 2002 the recommendations and rulings adopted 
by the DSB in 1997, and, therefore, the United States would be prevented from challenging the 
ongoing regime, unless it resorted to a de novo panel.252 

                                                      
246 See Appellate Body Report in US – Softwood Lumber IV (Article 21.5 – Canada), at para. 70. 
247 See European Communities' second written submission, para. 11. 
248 See ibid., para. 51. 
249 See United States' second written submission, para. 46 (emphasis added). 
250 See European Communities' first written submission, para. 49. 
251 See European Communities' second written submission, para. 50. 
252 See European Communities' first written submission, para. 51. 
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5.165 In Brazil's opinion, it is for the panel to assess whether or not the EC Council Regulation 
1964/2005 is a measure taken to comply.  The Appellate Body has cautioned that "characterizing an 
act by a Member as a measure taken to comply when that Member maintains otherwise is not 
something that should be done lightly by a panel"253.  Nonetheless, it has unequivocally stated that "it 
is, ultimately, for an Article 21.5 panel – and not for the complainant or the respondent – to determine 
which of the measures listed in the request for its establishment are ‘measures taken to comply'".254 

(c) Final remarks 

5.166 Brazil also made some comments on the topic of transparency and open hearings.  Ever since 
its beginning, this dispute has given rise to a number of important systemic issues, among them cross-
retaliation; the sequencing between Articles 21.5 and 22.6 of the DSU; and the original Panel's 
decision to make use of its discretion set out in Article 19.1 to suggest ways of implementation. 

5.167 Another issue of great systemic importance was presented to Members.  As a result of a 
bilateral agreement between the Parties, some third parties faced a situation in which two Members 
were about to decide what the rights of other Members should be, on a subject that should be dealt 
with by the Membership as a whole within the DSU review process.  Brazil recalled that it had made 
its position clear in an earlier communication to the Panel255, and, for this reason, it would not go into 
the details of this topic. 

5.168 As far as Brazil is concerned, however, transparency is not only a matter that concerned the 
confidentiality of proceedings.  While many Members who advocate open hearings do not publicize 
their documents, Brazil usually discloses all its dispute related papers to the general public, including 
written and oral submissions.  To a considerable degree, the disclosure of submissions promotes much 
greater transparency than making hearings open to the public but keeping documentation confidential.  
Transparency in WTO dispute settlement proceedings is an element of the delicate balance between 
rights and obligations within the DSU, one on which Members should negotiate collectively and in 
the adequate forum. 

(d) Conclusion 

5.169 For the reasons explained above, the Panel should reject the European Communities' 
preliminary objections and find that the United States is entitled to resort to Article 21.5 procedures. 

K. COLOMBIA 

1. Written submission of Colombia 

(a) The preferential tariff treatment accorded to ACP bananas is not justified under the Article I 
Doha Waiver 

(i) The Article I Doha Waiver has ceased to apply to bananas as of 1 January 2006, and the EC 
was no longer entitled to "rectify the matter" 

5.170 The Waiver Annex contemplates that the determination at the Second Arbitration that the 
European Communities "has failed to rectify the matter" would have definite legal consequences.  
These consequences are that following a negative determination, the Article I Doha Waiver ceases to 

                                                      
253 See Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), at para. 74. 
254 See Appellate Body Report, EC – Bed Linen (Article 21.5 – India), at para. 78. 
255 See Brazil's letter on the subject sent on 19 October 2007. 
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apply to bananas upon the entry into force of the new EC tariff regime, and the European 
Communities has no additional legal opportunity to "rectify the matter". 

5.171 In the light of the fifth tiret of the Waiver Annex, and based on the determination "that the 
European Communities ha[d] failed to rectify the matter", Colombia submits that the Article I Doha 
Waiver ceased to apply to bananas as of 1 January 2006. Colombia agrees with Ecuador that the 
Arbitrator's determination in this regard is a matter of the record that no party has disputed. 

5.172 Thus, following the adverse finding in the Second Award, the European Communities was not 
entitled to any additional opportunity to "rectify the matter", and the Article I Doha Waiver ceased to 
apply to bananas as of 1 January 2006. 

(ii) Assuming, arguendo, that the EC had the opportunity to "rectify the matter", the tariff level of 
€176/tonne does not comply with the Tariff Level Standard. 

The European Communities has not discharged its burden of showing compliance with the 
elements required under the Waiver Annex 

5.173 To prove compliance with all the terms and conditions of the Waiver Annex, the European 
Communities should have addressed the three elements referred to by the Arbitrator, against which 
that compliance must be assessed:  (i) whether there is a rebinding of the EC tariff on bananas;  (ii) 
whether any such rebound tariff would result in at least maintaining total market access for MFN 
suppliers;  and (iii) whether the rebound tariff takes into account all EC WTO market-access 
commitments relating to bananas.  However, the European Communities has failed to address the first 
and the third elements and has not been able to demonstrate compliance with the second element. 

5.174 With respect to the first element, while the European Communities submits that the 
introduction of "a different import regime than the one analyzed by the Arbitrator "… maintain[s] the 
total market access of the MFN suppliers", the European Communities has failed to indicate what is 
the "envisaged rebinding of the EC tariff on bananas" within the meaning of the Waiver Annex.  An 
applied tariff of €176/tonne does not constitute a "rebinding".  With respect to the third element, the 
European Communities has failed to explain how it has taken into account all its WTO market-access 
commitments relating to bananas in designing its current import regime.  The European Communities 
has referred in its submissions only to the second element, on which it confines itself to a conclusion 
of law – that the second element contemplates a quantity- or volume- based standard – and has not 
even presented arguments to substantiate that conclusion of law. 

The European Communities' quantity- or volumes-based analysis is contrary to the Tariff 
Level Standard  

5.175 According to the European Communities, "the volume of total imports of bananas from MFN 
countries has increased significantly since the introduction of the new import regime … This shows 
that MFN suppliers have maintained the market access opportunities they had before the introduction 
of the new system."  In effect, the European Communities asserts that the determination of 
compliance with the Tariff Level Standard requires a volumes-based (or quantity-based) assessment.  
In other words, the European Communities argues that the Tariff Level Standard contemplates a tariff 
level that would result in at least maintaining the export volumes of MFN banana suppliers. 

5.176 Agreeing with the European Communities, the Arbitrator rejected the contention that "market 
access" should be assessed in terms of trade volumes. In its Rebuttal Submission at the first arbitration 
the European Communities asserted that "market access in the WTO is a legal concept which 
enshrines the level of protection or liberalization.  The extent to which trade flows, or one Member 
has a particular market share, has never been part of the WTO understanding of market access".  Then 
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the European Communities added:  "In the WTO the phrase "market access" is not to be understood as 
a measurement of the volume of imports or of market share (between either MFN suppliers or 
between MFN and other suppliers)".  Thus, the notion of volumes as the benchmark for purposes of 
compliance with the Tariff Level Standard was thoroughly discussed and squarely rejected in the First 
Arbitration. 

5.177 Accordingly, there is no legal basis for a volumes-based assessment for purposes of 
determining compliance with the Tariff Level Standard.  It is irrelevant that MFN export volumes 
have increased 

The applied tariff of €176/tonne does not result in at least maintaining total market access for 
MFN banana suppliers 

5.178 In its First Arbitration, the Arbitrator noted that a determination of the conditions of 
competition between MFN bananas and both EC bananas and ACP bananas was necessary to 
determine compliance with the Tariff Level Standard. 

5.179 Colombia submits that, even if bound, a tariff of €176/tonne does not maintain the conditions 
of competition between either (i) MFN bananas and EC bananas or (ii) MFN bananas and ACP 
bananas. Using the methodology, reference period and figures endorsed by the Arbitrator a tariff of 
€176/tonne does not maintain conditions of competition between either (i) MFN bananas and EC 
bananas or (ii) MFN bananas and ACP bananas. 

5.180 With respect to conditions of competition between MFN bananas and EC bananas, the 
Arbitrator found that the price-gap methodology "would accurately reflect the level of protection 
accorded to domestic or EC growers from foreign competitors." 

5.181 Regarding the appropriate reference period, the Arbitrator found that "the use of the most 
recent representative period minimizes the need for ad hoc adjustments to be made to the data and 
corresponds as closely as possible to the trade regime as applied."  The Arbitrator determined that the 
appropriate reference period was the period 2002-2004. 

5.182 With respect to the figures for the internal price for bananas, at the Second Arbitration, the 
European Communities presented and relied on figures based on data derived from Sopisco News.  
The Arbitrator found that it "does not consider that the European Communities' use of Sopisco News 
data to estimate the internal price of bananas on the EC market was inappropriate." 

5.183 With respect to the figures for the external price for MFN bananas, at the First Arbitration, 
the European Communities relied on Eurostat c.i.f. price data.  The appropriateness of the European 
Communities' use of Eurostat data to establish the external price was not disputed by any of the 
interested parties. 

5.184 Thus, using the methodology that was used by the European Communities, endorsed by the 
Arbitrator, and based on statistics from sources relied upon by the European Communities (Sopisco 
News) or generated by the European Communities' agencies (Eurostat), and which were also endorsed 
by the Arbitrator, it is evident that a tariff of €176/tonne does not maintain conditions of competition 
between MFN bananas and EC bananas. 

5.185 Based on the figures provided by the European Communities, the Sopisco-based weighted 
average internal price for bananas in the EC-25 during the reference period 2002-2004 was 
€702/tonne. Based on Eurostat statistics, the weighted average external price for MFN bananas in the 
EC-25 during the reference period 2002-2004 was €605/tonne.  The price gap for MFN bananas 
during the reference period was, therefore, €97/tonne.  In short, the tariff level that would result in at 
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least maintaining the conditions of competition between MFN bananas and EC bananas cannot be 
more than €97/tonne. 

5.186 In the course of the First Arbitration, the Arbitrator emphasised that a tariff meeting the Tariff 
Level Standard also needed to take into account conditions of competition between MFN and ACP 
bananas. Based on Eurostat statistics, the weighted average external price for ACP bananas in the EC-
25 during the reference period 2002-2004 was €616/tonne.  Deducting this external price from the 
Sopisco-based weighted average internal price in the EC-25 during the same period, as provided by 
the European Communities of €702/tonne, the price gap for ACP bananas during the reference period 
was €86/tonne. 

5.187 Accordingly, the tariff level that would result in at least maintaining the conditions of 
competition between MFN bananas and ACP bananas is the difference between the price gap for 
MFN bananas (€97/tonne) and the price gap for ACP bananas (€86/tonne), or €11/tonne. 

5.188 Hence, a tariff of 176€/tonne in no way maintains the conditions of competition between 
MFN bananas and ACP bananas and, just as it does with respect to the conditions of competition 
between MFN bananas and EC bananas, fails the Tariff Level Standard. 

(b) The Preferential Tariff Rate Quota accorded to ACP bananas is inconsistent with Article XIII 
of the GATT 1994 

5.189 Colombia recalls that the Appellate Body in EC – Poultry stated that: "In applying import 
restrictions to any product, Members shall aim at a distribution of trade in such product approaching 
as closely as possible the shares with the various Members might be expected to obtain in the absence 
of such restrictions". 

5.190 The TRQ granted by the European Communities to ACP bananas clearly does not conform to 
this standard.  While MFN bananas must always bear a tariff, ACP bananas do not, because of the 
preferential intra-quota zero tariff.  It can hardly be argued that such a distribution of trade complies 
with the standard set out in Article XIII:2 of aiming "at a distribution of trade in such product 
approaching as closely as possible the shares which the various [Members] might be expected to 
obtain in the absence of such restrictions". 

5.191 Likewise, Colombia believes that the TRQ granted by the European Communities to the ACP 
countries excludes all MFN bananas from the zero-duty quota, and in doing so, violates Article XIII:1 
of the GATT 1994.  This discriminatory treatment denies other WTO Members the right to participate 
in the European Communities' TRQ, and thereby to improve their access to the EC banana market. 

(c) Conclusion 

5.192 In light of the foregoing, Colombia respectfully requests the Panel to find that the measures at 
issue is inconsistent with Article I of the GATT 1994, or alternatively, does not comply with the terms 
and conditions of the Article I Doha Waiver, and is inconsistent with Article XIII of the GATT 1994. 

2. Oral statement of Colombia 

5.193 The dispute on bananas is the longest dispute in the history of the GATT and the WTO.  
Regrettably, this Panel proceeding is the eleventh since 1992 examining the EC banana import 
regime.  Fifteen years on, in 2007, that regime is still not in conformity with WTO law. 
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5.194 Bananas are a product of paramount importance for the Colombian economy.  They are the 
main source of employment in rural areas crucial for national security, and are also one of Colombia's 
main export products 

5.195 In its third-party written submission, Colombia establishes why the EC banana import regime 
is inconsistent with Articles I and XIII of the GATT.  Rather than repeat those submissions, this 
statement will focus on certain critical issues. 

5.196 It is evident that the preferential tariff treatment granted to ACP bananas is inconsistent with 
the MFN obligation in Article I:1 of the GATT.  The Article I Doha Waiver temporarily justifying 
this treatment was granted subject to an EC obligation to rebind the EC MFN tariff on bananas at a 
level that results in at least maintaining total market access for MFN banana suppliers, taking into 
account all EC WTO market-access commitments relating to bananas.  The process of rebinding the 
EC tariff contemplated a two-stage arbitration procedure and a waiver-termination provision. 

5.197 The European Communities argues that the Doha Waiver "would cease to apply only if the 
European Communities implemented the import regime analysed by the Arbitrator and found not to 
satisfy the standard of the Doha Waiver.  If the European Communities introduced a different regime 
than the one analysed by the Arbitrator and that import regime did indeed maintain the total market 
access of the MFN suppliers, then the Doha Waiver would continue to apply until the end of 2007".256 
Colombia cannot agree with this interpretation. 

5.198 The structure of fifth tiret of the Annex clearly indicates that the European Communities had 
only one opportunity to rectify.  If the first arbitration award resulted in a determination that the 
rebinding would not result in at least maintaining total market access, an opportunity was given for 
the parties to reach a mutually satisfactory solution.  Thereafter, a last opportunity to rectify the 
matter was contemplated. This created a powerful incentive for the parties to seek a negotiated 
solution.  An additional opportunity to rectify the matter would nullify this incentive to negotiate. 

5.199 Furthermore, had the European Communities an additional opportunity to rectify the matter, 
and unilateral authority to judge whether or not that import regime maintained the total market access 
of MFN suppliers, as they are claiming now, the purpose and rationale of the banana-specific 
multilateral dispute settlement mechanism in the waiver would be defeated. As the United States 
submitted in yesterday's oral statement, such an interpretation would "read the role of the Arbitrators 
out of the Annex".257  MFN suppliers would have never granted the Article I Doha Waiver for 
bananas were this the case. 

5.200 In any event, assuming arguendo that the European Communities had an additional 
opportunity to "rectify the matter", the applied tariff of €176/ton does not meet the terms and 
conditions of the Article I Doha Waiver. 

5.201 First, an applied tariff of €176/ton does not constitute a "rebinding".  Second, the European 
Communities has failed to take into account all its WTO market-access commitments relating to 
bananas.  Third, and of greatest concern to Colombia, the applied tariff of €176/ton does not meet the 
tariff level standard of "at least maintaining total market access for MFN banana suppliers". 

5.202 Colombia has provided detailed argument paragraphs 20 to 26 of its third-party written 
submission for why compliance with the tariff level standard ought to be assessed in the same manner 

                                                      
256 European Communities' first written submission, para. 55. 
257 United States' opening statement at the Panel's substantive meeting with the parties and third parties, 

para. 32. 
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as the Arbitrator and therefore in terms of conditions of competition between MFN bananas and both 
EC and ACP bananas. 

5.203 In this statement, Colombia simply highlights that a volumes-based assessment is contrary to 
the position put forward by the European Communities in the banana tariff arbitrations where it 
argued that the "legal notion of market access can only guarantee the legal conditions of imports, not 
the actual imports" and the "EC therefore urges the Arbitrators to reject the argument that market 
access should be measured in trade volumes or market shares".  The European Communities 
confirmed this view yesterday, stating that the tariff level standard should "not … be interpreted as a 
guarantee of any particular volume of trade" and should be based on "competitive opportunities" not a 
"volumes-based-analysis".258 

5.204 The European Communities' repeated rejection of a volumes-based-analysis accords with the 
rulings of the Arbitrator.  The Arbitrator squarely rejected the contention that "market access" should 
be assessed in terms of trade volumes. It noted that "total market access for MFN banana suppliers" is 
"not a guarantee of any particular level or volume of trade or price.  Rather, it relates to the 
opportunity for MFN suppliers to enter and compete on the EC banana market".  Instead, the 
Arbitrator endorsed a tariff level standard based on conditions of competition. 

5.205 A test based on conditions of competition rather than actual trade flows is consistent with a 
long line of GATT and WTO jurisprudence and reflects the practical reality that it is impossible to 
isolate the impact of a measure from the myriad of other factors in the real world that constantly affect 
fluctuations in international trade. 

5.206 In light of the above, it was with alarm that Colombia noted that the European Communities 
is now contradicting itself and attempting to reintroduce a linkage between trade volumes and 
competitive opportunities. In the hearing yesterday, the European Communities expressed that "it 
would not be logical to assume that a country may be deprived of its competitive opportunities and 
market access, but still be able to increase the quantity of its exports towards the European 
Communities".  To reinforce this statement they also expressed that "an increase in exports can only 
take place if market access has been maintained".259  In Colombia's view the economic reasoning of 
the European Communities is over-simplified and wrong. International trade flows are explained by a 
number of factors related to supply and demand.  It is possible to explain, for instance, why an 
increase in a tariff rate could be associated with a statistic that shows an export increase.  Does this 
mean that the increased tariff rate maintained competitive opportunities?  Obviously not.  The self-
serving nature of the European Communities' changed position is highlighted by its view that the 
relevance of trade volumes can only work against MFN banana suppliers as "[a] decrease in exports 
does not necessarily mean that market access has been denied".260 

5.207 Colombia also submits that, even if bound, a tariff of €176/ton does not maintain the 
conditions of competition between either (i) MFN bananas and EC bananas or (ii) MFN bananas and 
ACP bananas. 

5.208 The Arbitrator endorsed the price gap methodology which, using correct prices would 
produce an estimate of the tariff equivalent that would confer the same level of protection to domestic 
producers as the border measures being replaced by the tariff equivalent.  The Arbitrator also 
endorsed the following elements of the price gap methodology: 
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third parties, para. 13. 
259 Ibid. 
260 Ibid. 
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• The period 2002-2004 as the appropriate reference period; 
• The Sopisco-based weighted average internal price of €702/ton in the EC-25; 
• The Eurostat weighted average external price of €605/ton for MFN bananas in the 

EC-25;  and 
• The Eurostat weighted average external price of €616/ton for ACP bananas in the 

EC-25. 
 
5.209 Therefore, the price gap for MFN bananas during the reference period was €97/ton.  In short, 
the tariff level that would result in at least maintaining the conditions of competition between MFN 
bananas and EC bananas cannot be more than €97/ton. A tariff-level of €97/ton does not even take 
into account the conditions of competition between MFN bananas and ACP bananas which are 
elaborated upon in Colombia's written submission. 

5.210 Hence, a tariff of €176/ton – even if bound – in no way maintains the conditions of 
competition between MFN bananas and EC bananas or between MFN bananas and ACP bananas and, 
therefore, fails to comply with the tariff level standard. 

5.211 For all the above reasons, Colombia submits that the Article I Doha Waiver cannot justify the 
preferences granted by the European Communities. 

5.212 Colombia has provided argumentation in its written submission for why the preferential tariff-
rate quota accorded to ACP bananas is inconsistent with Article XIII:1 and XIII:2 of the GATT.  
Rather than elaborate upon those arguments, Colombia wishes to use the time available to address the 
European Communities' argument that selected prior waiver decisions constitute "subsequent 
practice" and "subsequent agreements" within the meaning of Article 31 of the Vienna Convention on 
the Law of Treaties that, in essence, allow for an interpretation that an Article I waiver covers an 
Article XIII violation. 

5.213 "Subsequent practice" within the meaning of Article 31(3)(b) needs to be "concordant" and 
"common".  Colombia notes the comments of the United States yesterday that it has, on at least three 
occasions, requested waivers of both Article I and Article XIII of the GATT.  These examples 
illustrate that the practice is not concordant and common but inconsistent. Furthermore, the extent to 
which the practice of a few Members can be relevant to the interpretation of a multilateral treaty such 
as the GATT is highly controversial. 

5.214 A "subsequent agreement" within the meaning of Article 31(3)(a) must be distinguished from 
"subsequent practice" in Article 31(3)(b).  The European Communities fails to make that distinction 
by elevating inconsistent practice regarding waivers to a status approximating an "agreement" 
regarding the interpretation of Articles I and XIII of the GATT.  "Subsequent agreements" within the 
meaning of Article 31(3)(a) are extremely rare in practice.  In the context of the WTO, the type of 
agreement contemplated is specifically regulated by Article IX:2 of the WTO Agreement on 
authoritative interpretations.  The European Communities' liberal interpretation would render the 
disciplines of Article IX:2 of the WTO Agreement largely meaningless. 

5.215 In light of the foregoing, Colombia respectfully requests the Panel to find that the measures at 
issue are inconsistent with Articles I and XIII of the GATT. 

L. ECUADOR 

1. Oral statement of Ecuador 

5.216 As the Panel is well aware, Ecuador is the complaining Party in its own challenge to the 
European Communities' measures.  In the other proceeding, Ecuador has challenged the conformity of 
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the European Communities' measures with Article I and Article XIII, as well as with obligations not 
at issue in the US complaint. 

5.217 Having had the opportunity to explain its position in the other proceeding and also to respond 
to most of the defences that the European Communities has presented in this proceeding,  Ecuador 
will not repeat all of those points again here. 

5.218 Ecuador has also taken due note of the submissions of third countries, including those of the 
ACP.  Ecuador is itself a developing country and in fact has a lower per capita GDP than many of the 
ACP beneficiary countries.  Ecuador does not object to assistance that the European Communities, a 
Community of many of the world's wealthiest countries, wishes to accord to the ACP countries. 
However, Ecuador strongly objects to the European Communities granting this assistance in violation 
of the European Communities' WTO obligations and at the expense of Ecuador and other developing 
countries. The European Communities tries to impugn the good faith of those who challenge its 
measures, but the reality is that if the European Communities had honoured first its GATT and then 
its WTO obligations in good faith, there would be no challenge here. After losing every single 
challenge to its regime since 1993, it is time for the European Communities to stop blaming those 
who challenge the European Communities' banana measures and to start complying with its WTO 
obligations.  EC assistance to the ACPs cannot be built on discrimination against other developing 
country suppliers. 

5.219 On the legal issues, Ecuador agrees with the United States, but would like to add a few 
observations. 

5.220 First, Ecuador observes that the European Communities argues in this challenge that its 
measures were not taken to comply with the DSB recommendations and rulings in Bananas III. 
Ecuador obviously agrees with the United States that that defence has no merit, as it is apparent that 
the EC measures represent the failed final step of the European Communities to comply with its WTO 
obligations in accordance with the Understandings on Bananas.  No one will ever again enter into an 
agreement calling for phased compliance with WTO obligations if this panel finds that implementing 
the first phase automatically terminates the right to invoke Article 21.5 if there is a failure to carry out 
subsequent phases. 

5.221 Ecuador must also point out the hypocrisy of the European Communities claiming in this 
proceeding that its measures were not taken to comply with Bananas III after the European 
Communities, in trying to defend against Ecuador's challenge, argued quite the opposite that its 
measures were justified because they were suggested by the Bananas III Panel.  Both defences are 
wrong. 

5.222 Second, the European Communities argues that the United States' claims should be dismissed 
on grounds that under the EC-US Understanding, the United States is barred from challenging the EC 
preferences until 2008.  The European Communities argues that it has such immunity from challenge 
by the United States, regardless of the legality of those EC preferences and regardless of the European 
Communities failure to comply with the waiver or any other condition of the Understanding.  The 
European Communities made a similar argument against Ecuador's claims.  This EC defence is 
without factual or legal foundation.  First, in its Understanding with the European Communities, the 
United States, like Ecuador, made no commitment to give the European Communities "carte blanche" 
on preferences.  The EC-US Understanding provides for the same multi-stage, multi year phased 
commitments as the Ecuador Understanding.  While the European Communities was carrying out 
those commitments, there was no challenge.  However, the European Communities ceased to comply 
with the Understanding.  Whether a WTO panel ever could or should enforce a bilateral commitment 
not to challenge the conformity of a measure with WTO obligations, the Understanding is not such a 
commitment and is no basis for granting the European Communities the immunity from challenge that 
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the European Communities asserts in this dispute.  The European Communities' efforts to escape 
substantive scrutiny of the consistency of its regime with WTO rules must therefore be rejected. 

5.223 Turning to the merits, Ecuador supports the United States' claims under both Article I and 
Article XIII. The EC tariff preferences for ACP bananas lost the protection of the Doha Waiver of 
Article I on January 2006, when the European Communities unilaterally imposed the so-called "tariff-
only" regime of its choosing, after twice failing to propose a system satisfactory to the Arbitrator 
under the waiver. As in the Ecuador-EC proceeding, this Panel should reject the European 
Communities' effort to rewrite the waiver to cover the European Communities' illegal behaviour. 

5.224 Finally, the European Communities also violates its obligations under Article XIII of the 
GATT by imposing a tariff quota under which only ACP bananas are allowed entry under the duty-
free quota, while all other bananas are relegated to the high duty treatment. The EC defence is 
sophistry, effectively asking the panel to hold that although article XIII says expressly that it applies 
to any tariff quota, that really means any tariff quota except one that excludes countries outright from 
participating in the low duty tariff quota.  It is absurd to think that Article XIII bans an inadequate 
share of a low duty quota, but permits denial of any share at all.  The European Communities 
professes to find a consistent practice in its favour based entirely on the absence of challenges to some 
tariff quota measures under Article XIII.  However, it is not a legal defence to the EC measures in this 
dispute whether or not there are or have been other tariff quotas that might be similarly inconsistent 
with Article XIII. Certainly there can be no claim of consistent practice given the clear rulings of the 
Appellate Body and the Panel in Bananas III that the tariff quota for ACP bananas is subject to 
Article XIII.  Finally, by seeking and obtaining a waiver of Article XIII for its tariff quota for ACP 
bananas, the European Communities itself and the WTO Members as a whole further recognized that 
the EC tariff quota restricted to ACP countries is contrary to Article XIII. It is only because that 
waiver of Article XIII expired and no renewal was granted that the European Communities now 
argues to rewrite the provisions of Article XIII and to ignore the recommendations and rulings of the 
DSB in Bananas III.  The Panel should reject these EC arguments. 

M. JAPAN 

1. Written submission of Japan 

(a) The Understanding does not preclude the United States from challenging the European 
Communities' tariff only regime even if the Understanding is a "mutually agreed solution" 

5.225 The European Communities argues that the United States' challenge to the European 
Communities' banana import regime at issue (the "European Communities' 2006 regime") should be 
dismissed entirely because bringing such a challenge is precluded by the Understanding, a "mutually 
agreed solution" between the parties.  Indeed, the panel in India – Autos indicates that "[mutually] 
agreed solutions are intended to reflect a settlement of the dispute in question, which both parties 
expect will bring a final conclusion to the relevant proceedings"261, and Japan agrees with this 
observation.  However, in the present case, even assuming that the Understanding is a "mutually 
agreed solution", it does not affect the United States' right to challenge the European Communities' 
2006 regime. 

5.226 As Article 3.5 of the DSU provides, "[a]ll solutions to matters formally raised under the 
consultation and dispute settlement provisions of the covered agreements … shall be consistent with 
those agreements."  Therefore, if the Understanding is a "mutually agreed solution", the arrangements 
agreed between the parties in the Understanding, including the European Communities' 2006 regime, 
also need to be consistent with relevant WTO rules.  The European Communities' 2006 regime 

                                                      
261 India – Autos, para. 7.113 (emphasis added). 
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explicitly grants a preference to bananas imported from the ACP countries over those imported from 
non-ACP countries, and thus, the implementation of the measure would plainly violate Article I:1 of 
the GATT without a valid waiver from the European Communities' obligation under the provision.  In 
fact, the Understanding expressly refers to the GATT Article I waiver in Paragraph E.  Therefore, in 
order for the European Communities to claim that it is implementing the tariff preference as the 
measure to which the United States accepted in the Understanding, it is indispensable for the 
European Communities to maintain a valid waiver from its obligation under the GATT.  The United 
States now challenges the European Communities' 2006 regime, asserting that the European 
Communities' necessary waiver is no longer valid.  Thus, even if the Understanding is a "mutually 
agreed solution", the United States is not barred from referring the matter to a panel proceeding. 

(b) The complaint of the United States is considered to fall under the scope of Article 21.5 of the 
DSU 

5.227 The European Communities argues that the United States' complaint falls outside the scope of 
Article 21.5 of the DSU.  The European Communities' 2006 regime is, however, considered to be 
within the scope of this 21.5 proceeding in light of the Appellate Body's findings in previous cases.  
For example, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) addresses that, 
a 21.5 panel's mandate should include "some measures with a particularly close relationship to the 
declared 'measure taken to comply', and to the recommendations and rulings of the DSB" and 
indicates that, in order to find such a "close relationship", a 21.5 panel may need to examine not only 
"the timing, nature, and effects of the various measures," but also "the factual and legal background 
against which a declared 'measure taken to comply' is adopted."262 

5.228 The European Communities' 2006 regime was implemented subsequent to the adoption of the 
recommendations and rulings of the DSB in EC – Bananas III and, it is explicitly identified in the 
Understanding, Paragraph B, as a measure "by which the long-standing dispute over the EC's banana 
import regime can be resolved".263  It also grants a preferential treatment to the imports of bananas 
from the ACP countries.  In light of these, the argument that the European Communities' 2006 regime 
does not have a relationship with the recommendations and rulings of the DSB in EC – Bananas III 
dispute seems hardly convincing. 

(c) Issues relating to nullification or impairment of a benefit accruing to the United States 

(i) The United States has "standing" to challenge the European Communities' 2006 regime 

5.229 The Appellate Body in EC – Bananas III describes that, taking into account of Article XXIII 
of the GATT and Article 3.7 of the DSU, a party has "broad discretion in deciding whether to bring a 
case against another Member under the DSU", and "is expected to be largely self-regulating in 
deciding whether any such action would be 'fruitful'."264  Thus, the right of a party to pursue the 
claims under the DSU will be justified when the complaining party considers that there is a 
"nullification or impairment of a benefit" accruing to it, and that, in good faith, its initiation of the 
proceeding will be "fruitful". In this dispute, the United States claims that the European Communities' 
2006 regime is inconsistent with GATT Articles, which constitutes prima facie nullification or 
impairment of a benefit under Article 3.8 of the DSU.  Moreover, the Appellate Body in the original 
proceeding found that the United States was allowed to raise its claim against the European 
Communities.  Since there is no change in the facts pointed out by the Appellate Body as reasons for 
the United States to have had standing in the original proceeding, it is reasonable to assume that the 
United States is justified to challenge the European Communities' banana import regime. 

                                                      
262 US – Softwood Lumber IV (Article 21.5 – Canada), para. 77 (emphasis added). 
263 The Understanding, Paragraph A. 
264 EC – Bananas III, para. 135.  See also Mexico – Corn Syrup (Article 21.5 – US), para. 73. 
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(ii) Whether there is any nullification or impairment of a benefit accruing to the United States 

The United States is not required to affirmatively demonstrate that there is a "nullification or 
impairment of a benefit" in advancing its claim on GATT Articles 

5.230 Article 3.8 of the DSU provides that a benefit accruing to a Member is presumed to be 
"nullified or impaired" when a violation of the measure of another Member is demonstrated.  
Therefore, as the United States asserts, the complainant is not required to affirmatively provide 
evidence regarding the nullification or impairment of a benefit accruing to it, in advancing its claim 
under particular WTO provisions, in addition to evidence of the disputed measure's violation of those 
provisions. 

Whether there is no "nullification or impairment of a benefit" for the purpose of Article 3.8 
when the "level of nullification or impairment of a benefit" for the purpose of Article 22 is 
"zero" 

5.231 As a rebuttal to the presumption of "nullification or impairment of a benefit" under Article 3.8 
of the DSU, the European Communities asserts that there is no nullification or impairment of a benefit 
accruing to the United States because the "level of nullification or impairment" suffered by the United 
States to justify the suspension of concessions under Article 22.6 of the DSU is "zero".  Japan 
considers that the fact that the level of nullification or impairment of a benefit is found to be zero in 
an arbitration proceeding does not necessarily mean that there is no "nullification or impairment of a 
benefit" at all for the purpose of Article 3.8. 

5.232 The WTO jurisprudence indicates that the concept of "nullification or impairment of a 
benefit" is not limited to trade losses of the complaining party but also include broader interests 
accruing under the WTO rules.265 

5.233 However, the "level of nullification or impairment of a benefit" in the context of the 
authorization of suspension of concessions or other obligations is rather determined based on trade 
effects.  Indeed, the Arbitrators in EC – Bananas III (US) (Article 22.6 – EC) have indicated that 
"[t]he review of the level of the nullification or impairment by Arbitrators from the objective 
benchmark foreseen by Article 22 of the DSU, is a separate process that is independent from the 
finding of infringements of WTO rules by a panel or the Appellate Body."266  Further, the Arbitrators 
rejected to include the lost exports of the United States in goods or services between the United States 
and third countries in calculating nullification or impairment, in order to avoid "double-counting" of 
nullification or impairment in terms of trade effects.267  Moreover, the Arbitrators in US – Offset Act 
(Byrd Amendment) (EC) (Article 22.6 – US) recalls that past arbitrators under Article 22.6, including 
the Arbitrators in Bananas – III (US) (Article 22.6 – EC), "have deemed [a] benefit [nullified or 
impaired] to correspond to the trade directly affected by the maintenance of the illegal measure."268 

5.234 Thus, in the Article 22.6 arbitration proceedings, whether the proposed level of suspension is 
equivalent to the "level of nullification or impairment of a benefit" is usually monetarily quantified in 
terms of trade effects based on the objective elements presented by the parties. 

                                                      
265 US – Superfund, para. 5.1.9 
266 EC – Bananas III (US) (Article 22.6 – EC), para. 6.10 (emphasis added). 
267 Ibid., paras. 6.15-6.19. 
268 US – Offset Act (Byrd Amendment) (EC) (Article 22.6 – US), para. 3.55. 
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Whether this Panel should find in the course of its proceeding that the "level of nullification 
or impairment of a benefit" for the purpose of Article 22 is zero or not 

5.235 Despite the European Communities' requests, Japan is of the view that this Panel should 
refrain from finding that the European Communities' measure does not cause any nullification or 
impairment of a benefit accruing to the United States for which the [EC] can face suspension of 
concessions in this proceeding. 

5.236 According to the DSU, the "level of nullification or impairment of a benefit" is generally 
examined under a 22.6 arbitration procedure.  Also, the Arbitrators in previous cases have 
characterized the Article 22.6 arbitration proceeding as a "separate process that is independent from 
the finding of infringements of WTO rules by a panel or the Appellate Body."269  In addition, with 
respect to the procedural aspect in the present proceeding, particularly at this point where the Second 
Written Submissions have been submitted by both parties, the parties are not considered to have been 
provided ample opportunities to present arguments as to whether "nullification or impairment of a 
benefit", based on which the European Communities can face the suspension of concessions, is 
"zero". 

2. Oral statement of Japan 

5.237 This compliance dispute has raised a number of perhaps procedural, but important and 
systemic issues that matter to Japan. Since Japan has already put forward its arguments in detail in its 
third party submission, it will limit its statement to the brief observation on three points. 

(a) Does the EC-US Understanding bar the United States from challenging the Cotonu 
Preference? 

5.238 First, the European Communities argues that the United States is precluded from challenging 
the current European Communities' banana regime because it accepted in the Understanding that the 
Cotonou Preference would continue until the end of 2007 as a part of a mutual agreed solution270. 

5.239 Japan agrees with the observation of the panel in India – Autos that "[i]t is certainly 
reasonable to assume … that [mutually] agreed solutions are intended to reflect a settlement of the 
dispute in questions, which both parties expect will bring a final conclusion to the relevant 
proceedings"271. Japan notes, in this respect, that Article 3.7 of the DSU declares that "[t]he aim of the 
dispute settlement mechanism is to secure a positive solution to a dispute." The ordinary meaning of 
the word "positive" includes, among others, "with no possibility of doubt; definite", "certain" and "not 
speculative or theoretical". Article 3.7 further states that a mutually agreed solution that is consistent 
with the covered agreements is clearly a "preferred" mean to achieve this goal. Given the DSU's 
emphasis on the security and predictability in the multilateral trading system and the prompt 
settlement of disputes as reflected in Articles 3.2 and 3.3, Japan considers that any mutually agreed 
solution that would lead to a positive or final resolution of disputes should have an effect of ending 
these particular disputes. In this respect, Japan would agree with the observation by the Appellate 
Body that "[a]t some point, disputes must be viewed as definitively settled by the WTO dispute 
settlement system."272 

5.240 However, as observed by the panel in India – Autos, the contents of mutually agreed solutions 
may differ significantly from case to case, "which may also make it difficult to draw general 

                                                      
269 EC – Bananas III (US) (Article 22.6 – EC), para. 6.10. 
270 European Communities' second written submission, paras. 9, 36-37. 
271 Panel Report, India – Autos, para. 7.113. 
272 Appellate Body Report, EC – Bed Linen (Article 21.5 – India), para. 98 (emphasis original). 
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conclusions as to the relevance of such solution to subsequent proceedings other than on a case by 
case basis."273  The European Communities recognizes in its Second Written Submission that a 
mutually agreed solution tends to be "a document that sets the term of the solution mutually agreed 
between the parties" and often "will describe the actions that the parties have undertaken to perform 
… in the future."274 Obviously, the final settlement of a dispute would require proper implementation 
of the agreed future actions, but there is a possibility of disagreement between the parties as to the 
WTO consistency of actions allegedly taken under the mutually agreed solution. Therefore, in Japan's 
view, at least where "there is disagreement as to the existence or consistency with a covered 
agreement of measure taken to comply" such dispute can be resolved through recourse to the DSU. 

5.241 Japan finds support in Article 3.6 of the DSU which provides for a possible multilateral 
review of the notified mutually agreed solution for its proposition that such solution may not always 
resolve the disputes definitely.  Japan also considers that  Article 3.5 of the DSU  which prescribes 
that "all solutions … shall be consistent with [the] covered agreement" indicates that any solution to 
the matter, including a mutually agreed solution, cannot modify the rights and obligations under the 
covered agreement. 

(b) Is the current EC banana regime the "measure taken to comply"? 

5.242 Second, the European Communities argues that the measure taken to comply in this case was 
"the tariff-quota based import regime with the characteristics agreed in Annex II of the 
Understanding"275 and the current regime cannot be the "measure taken to comply" because nothing in 
the Understanding or the DSB recommendations adopted in 1997 obliged the European Communities 
to introduce a tariff only regime.276 The European Communities appears to have the view that the 
"measure taken to comply" is limited to the one that it is obliged to take under the Understanding  or 
specifically mandated by the DSB. 

5.243 However, it is well established by the Appellate Body that the compliance panel's mandate is 
not confined to the review of self-declared "measure taken to comply" but may also include the 
measures "with a particular close relationship to the declared ‘measure taken to comply', and to the 
recommendations and rulings of the DSB".277  To determine "whether there are [such] sufficiently 
close link", the panel is required to examine "the timing, nature, and effects of the various measures". 

5.244 Japan understands that there is no disagreement between the parties as to whether "the tariff-
quota based import regime with the characteristic agreed in Annex II of the Understanding" is the 
measure taken to comply in this dispute.  The question before the panel is, therefore, whether the 
current EC regime has "a particular close relationship" to this declared "measure taken to comply" 
which it has replaced and the DSB recommendations and rulings adopted in 1997 so as to be 
susceptible to the review by this compliance panel. 

5.245 In this respect, Japan notes that the Appellate Body in US – Softwood Lumber IV (Article 21.5 
– Canada) examined a number of elements to determine whether there were such "close link" 
between the declared measure taken to comply and the other measure at issue in that case. Such 
elements include: common features or components shared by the various measures at issue and how 
such common components relate to the DSB recommendations; subject matter of measures at issue, 

                                                      
273 Panel Report, India – Autos, para. 7.115. 
274 European Communities' second written submission, para. 23. 
275 European Communities' first written submission, para.49;  European Communities' second written 

submission, para. 41. 
276 European Communities' second written submission, paras.43 and 45; European Communities' 

opening statement at the Panel's substantive meeting with the parties and third parties, para. 6. 
277 Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), para. 77. 
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such as their product coverage, administrative agencies involved, affected interested parties, legal 
relations among the measures; timing of the measures and whether the DSB recommendations were 
considered in adopting the measures; and whether the measure at issue has direct effect on the 
declared measure taken to comply.278  Japan considers that these aspects are also relevant in the 
present case. 

5.246 As referenced to by the European Communities in its second written submission279, the 
Appellate Body also explained that the determination of the scope of the "measure taken to comply" 
requires the examination of "the recommendations and rulings of the DSB in the original 
proceedings", "what they (i.e. the recommendations and rulings) required of" the defending party, and 
the specific steps taken by [that party].280  Japan considers that it may be useful to examine what are 
actually required in the original DSB recommendations and how and whether such requirements relate 
to, or were addressed by, the current banana regime in order to establish the existence or non-
existence of "express link" between them. 

5.247 In this regard, Japan recalls that while the European Communities noted in its second written 
submission that the current regime entered into force 6 years after the relevant DSB rulings281, in its 
oral statement the European Communities also stated that "the decision for introduction of the tariff-
only import regime was a policy decision taken years before the negotiation of the Understanding"282. 
Japan wonders whether there is any correspondence in timing between this policy decision and the 
adoption of the various DSB recommendations and rulings in this dispute.283 

(c) Does any nullification or impairment of benefits exist for the United States in this dispute? 

5.248 Third, the European Communities argues that there is no nullification or impairment of 
benefits accruing to the United States.284  The European Communities appears to base this argument at 
least partly on the findings of the arbitrator under Article 22.6 of the DSU in this dispute.285 

5.249 Japan considers that the existence of nullification or impairment can be reviewed by the panel 
subject to the proper allocation of the burden of proof.  However, Japan agrees with the United States' 
view that "the European Communities confuses the function of dispute settlement proceedings under 
DSU Articles 6 and 21.5 with arbitration proceedings under DSU Article 22."286  As approvingly 
quoted by the Appellate Body in EC - Bananas III, the GATT panel in US – Superfund concluded that 
"[a] change in the competitive relationship … must consequently be regarded ipso facto as a 
nullification or impairment of benefits" and that a demonstration of "no or insignificant effects" of 
violating measure does not prove sufficiently the existence of nullification or impairment.287 

                                                      
278 Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), paras. 80-86. 
279 European Communities' second written submission, para. 45. 
280 Appellate Body Report, US – Oil Country Tubular Goods Sunset Reviews (Article 21.5 – 

Argentina), para. 142. 
281 European Communities' second written submission, para. 43. 
282 European Communities' opening statement at the Panel's substantive meeting with the parties and 

third parties, para. 6 (emphasis added). 
283 Council Regulation(EC) No 216/2001, which is referred to in paragraph B of the Understanding, 

states in preamble (1) that "… to take account of the conclusions of the specific group set up under the dispute 
settlement system of the World Trade Organization (WTO)." 

284 European Communities' first written submission, paras. 70-83;  European Communities' second 
written submission, para. 96. 

285 WT/DS27/ARB. 
286 United States' second written submission, para. 59. 
287 GATT Panel Report, US – Superfund, para 5.1.9, quoted in Appellate Body Report in EC – Bananas 

III, paras. 252-253. 
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5.250 In contrast, the role of arbitrator under Article 22.6 is not to determine the existence of 
nullification or impairment, but is to estimate, or quantify, the level of suspension considered to be 
equivalent to the level of nullification or impairment, as repeatedly stated by the previous 
arbitrators.288 In order to determine the level of nullification or impairment, the Arbitrator in US – 
1916 Act (EC) (Article 22.6 – US) explained that "we need to rely, as much as possible, on credible, 
factual, and verifiable information" and "cannot base any such estimate on speculation".289  It further 
cautioned against the calculation approach "that are ‘too remote', ‘too speculative', or ‘not 
meaningfully quantified'".290  Based on this "prudent approach"291, the arbitrator declined to include a 
"chilling effect" of the measure at issue because it cannot "be meaningfully quantified for the 
purposes of determining the level of nullification or impairment".292  Furthermore, the arbitrator 
agreed that the settlement awards entered between private parties under the 1916 Act can be included 
in the level of nullification or impairment, but only to the extent that disclosure of such settlement 
awards can be obtained; however such disclosure would be often difficult to obtain due to 
confidentiality requirements.293  Thus because the level of nullification or impairment established by 
the arbitrator is only limited to the quantum that can be calculated using "credible, factual, or 
verifiable information" available, the Article 22.6 arbitrator's finding that the nullification or 
impairment at certain point in time is "zero" may mean that there is no "credible, factual, or verifiable 
information" available to quantify the level of nullification or impairment, regardless of its existence. 

5.251 Finally, the Appellate Body in the original proceeding in this dispute found that two points 
are "relevant to the question whether the European Communities has rebutted the presumption of 
nullification or impairment".  There two points are:  (i) "the United States is a producer of banana and 
that a potential export interest by the United States cannot be excluded;  and (ii) the internal market of 
the United States for bananas could be affected by the EC bananas regime and by its effects on world 
supplies and world prices of bananas".294  In this regard, Japan recalls that the Appellate Body 
concluded in several disputes that "an adopted Appellate Body report must be treated as a final 
resolution to a dispute between the parties to that dispute".295  Japan considers that if these factual 
points are still relevant today, they are equally applicable to the present dispute. 

N. MEXICO 

1. Oral statement of Mexico 

(a) Importance of the preliminary claims 

5.252 Mexico was among the complaining parties in the original Bananas III case, and although it 
has not so far requested authorization to suspend benefits or initiated proceedings before a 
"compliance panel" pursuant to Article 21.5 of the DSU, Mexico does not rule out the possibility of 
exercising its rights under the DSU.  Mexico has nonetheless been active, along with other Members, 
in seeking a negotiated settlement with the European Communities (EC) in this long standing dispute, 
and will continue working to that end. 

5.253 Since Mexico does not rule out any possible means of resolving this dispute, the comments, 
recommendations and conclusions of this Panel on the preliminary claims brought by the European 
                                                      

288 See, e.g. US – 1916 Act (EC) (Article 22.6 – US), paras. 4.5-4.9. 
289 Ibid, para. 5.54. 
290 Ibid, para. 5.57. 
291 Ibid, para. 5.57. 
292 Ibid, para. 5.69. 
293 Ibid., paras. 6.7-6.13. 
294 Appellate Body Report, EC – Bananas III, para. 251. 
295 Appellate Body Report, EC – Bed Linen (Article 21.5 – India), para. 91.  See also Appellate Body 

Report, US – Shrimp (Article 21.5 – Malaysia), para. 97. 
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Communities, which will undoubtedly be of equal if not of greater importance to Mexico than any 
findings of the Panel regarding the substantive claims in this dispute, will be especially relevant, as 
they will give Mexico a much clearer idea of the options and strategies that it needs to adopt in order 
to compel the European Communities to fulfil its obligations. 

5.254 For instance, any findings by this Panel pertaining to issues on which the parties in dispute 
have taken contradictory positions, such as those below, will be critical to the exercise of Mexico's 
rights: 

• The absence, or existence and identification, of "measures taken to comply with the 
recommendations and rulings", adopted by the European Communities in order to 
comply with the Bananas III Panel report, in accordance with the DSU; 

 
• the moment as of which the European Communities' measures may "validly" be 

contested in the light of the Ministerial Decision of 14 November 2001, and so forth. 
 
(b) Issues of systemic interest 

5.255 Although Mexico has a systemic interest in a number of issues discussed in this dispute, it 
considers it appropriate to give a brief opinion on one of the above points, which relates to the need to 
demonstrate whether or not there is impairment and nullification for the purposes of bringing an 
Article 21.5 claim, as interpreted from the European Communities' arguments. 

5.256 Mexico considers that the precedents established by the Bananas III Panel should be 
sufficient to set aside the European Communities' arguments (see para. 252 of the Bananas III Panel 
report, for example).  It must nonetheless express concern with the European Communities' 
arguments, as they impose "legal standing" requirements where there are none. 

5.257 There is no provision in the DSU requiring that there be nullification and impairment as a pre 
requisite for initiating proceedings.  Article 3.8 to which the European Communities so frequently 
refers speaks of matters that have nothing to do with a Member being able to initiate proceedings 
under the DSU, and even less with a panel being precluded from ruling on the measures at issue on 
the presumption that there is no nullification and impairment.  The provisions of Article 3.8 cannot be 
interpreted as a "legal standing" requirement, and Mexico fails to see how the burden of proof 
requirements or the presumption of nullification or impairment referred to in that Article can mean 
what the European Communities now contends. 

5.258 Mexico has a problem with its reading of the European Communities argument, for it tends to 
simplify recourse to the dispute settlement mechanism to securing the right to suspend concessions or 
other obligations, which would appear to imply that if such is not the purpose of the party initiating a 
dispute under the DSU, the party's claim should be rejected.  The European Communities seems to 
forget that the principal aim of the dispute settlement mechanism is to "secure a positive solution to a 
dispute" and that in the absence of a mutually agreed solution, "the first objective of the dispute 
settlement mechanism is usually to secure the withdrawal of the measures concerned if these are 
found to be inconsistent with the provisions of any of the covered agreements" (Article 3.7 of the 
DSU). 

5.259 Notwithstanding the above, even if the Panel were to confirm that there was no nullification 
and impairment and it was therefore impossible to quantify the financial impact of a suspension of 
benefits, this does not mean that the European Communities is released from the obligation to bring 
its measures into conformity with a panel's recommendations or that a panel is precluded from 
suggesting a way in which "the Member concerned could implement the recommendations" 
(Article 19.1 of the DSU).  It should be recalled that "neither compensation nor the suspension of 
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concessions or other obligations is preferred to full implementation of a recommendation to bring a 
measure into conformity with the covered agreements" (Article 22.1 of the DSU). 

5.260 In connection with this dispute, the European Communities contends that since the United 
States suffers no "nullification and impairment", "it is probably the only case ever heard in this room 
where the contested measure does not affect at all the complaining party" (EC – Oral Statement, para. 
26).  However, it seems to us that this is not the first time that something of this sort has happened and 
will probably not be the last;  therefore the possibility should not be ruled out.  In this connection, 
Mexico would point out that in this dispute the European Communities brought an Article 21.5 claim 
in the past (undoubtedly without any consultations being held either) without, as far as Mexico can 
judge, itself suffering any "nullification and impairment" quantifiable to any degree higher than zero, 
and that this did not prevent a panel from being convened (WT/DS27/RW/EEC).  To uphold the 
European Communities' argument would close the door to any respondent Member initiated 
Article 21.5 proceedings. 

5.261 One last point worthy of mention is the provision in Article 22.5 of the DSU that the "[t]he 
DSB shall not authorize suspension of concessions or other obligations if a covered agreement 
prohibits such suspension".  The negotiators appear to have left the door open for disputes to be 
initiated under the DSU irrespective of a possible prohibition of suspension of concessions or other 
obligations. 

5.262 Contrary to the foregoing, if the European Communities' line of reasoning is followed and 
applied to the above paragraph, the proper reading would be that Members would be precluded from 
bringing before panels claims relating to Agreements prohibiting the suspension of concessions or 
other obligations, given that since concessions or obligations cannot be suspended, the notions of 
nullification and impairment would be meaningless if they could not lead to suspension of 
concessions or other obligations.  In other words, there would be no point in quantifying the level of 
nullification and impairment as there would be no suspension of concessions or other obligations.  
Mexico believes that if the negotiators of the DSU had been thinking along those lines they would 
have made it clear in Article 22.5 and would not have left the door open to disputes in which 
concessions and other obligations could not be suspended, irrespective of nullification or impairment. 

(c) Comments on the substantive claims 

5.263 As regards the analysis of the measures at issue that is incumbent upon this Panel, Mexico 
considers that most of the analysis was already conducted by the Bananas III Panel, the work done by 
the Arbitrators in Bananas III (US) (Article 22.6 – EC), and the two arbitral awards deriving from the 
Annex to the Ministerial Declaration of 14 November 2001.  Accordingly, it should not be difficult 
for this Panel to reach the relevant conclusions. 

5.264 As regards the substantive claims (i.e. violations of Articles I and XIII:1 and XIII:2 of the 
GATT 1994), Mexico concurs with those third parties which, together with the United States, have 
taken positions consistent with the above precedents and which contend that the European 
Communities' regime for the importation of bananas violates Article I of the GATT 1994 in 
establishing duty-free treatment for ACP imports in quantities up to 775,000 tonnes, which the 
European Communities does not grant the other WTO Members, and is in breach of GATT 
Article XIII in reserving the 775,000 tonnes free of duty for bananas originating in ACP countries 
while excluding the other WTO Members from this preferential tariff quota. 

5.265 As a third party to these proceedings and a party to the original Bananas III proceedings, 
Mexico considers that this dispute has not been settled, and that it will in any event be very interesting 
to know whether the European Communities has actually taken any action to comply with its 
obligations, or whether the European Communities has failed to take the opportunity of bringing its 
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measures into conformity by adopting compliance measures, in which case there would be no need to 
establish an Article 21.5 panel and authorization to suspend benefits could be requested without delay. 

(d) Conclusion 

5.266 Mexico respectfully request that this Panel set aside the European Communities' preliminary 
objections and, specifically, those arguments which impose legal standing requirements for initiating 
dispute settlement proceedings, and that the Panel find that the measures at issue are inconsistent with 
Article I of the GATT 1994 and in particular, given the expiry of the extension granted to the 
European Communities by the Ministerial Conference in paragraph 1 of the Decision of 14 November 
2001, that the measures complained of are inconsistent with the text of Article XIII of the GATT 
1994. 

O. NICARAGUA AND PANAMA 

1. Combined written submission of Nicaragua and Panama 

(a) Introduction 

5.267 Panama and Nicaragua have been denied the security of lasting, compliant access to the EC 
banana market for a great many years.  By reverting once again to non-compliance, the European 
Communities has continued to deny that access, and has made the intolerable burden of this dispute 
that much larger for the developing-country banana suppliers of Latin America and the WTO system 
itself.  In the proceeding now before the Panel, the violations of GATT Articles I and XIII at issue are 
unmistakably similar to those already reviewed in the past.  While the European Communities has 
tried to cloud those straight-forward violations with a host of "preliminary objections" and other 
extraneous claims, its non-compliant measures are too obvious to obscure.  Like the United States, 
Panama and Nicaragua consider that the measures introduced by the European Communities on 
1 January 2006 are fully reviewable under Article 21.5, and constitute prima facie violations of GATT 
Article I:1, and Articles XIII:1 and 2. 

(b) The European Communities' preliminary objections have no basis in law or fact 

5.268 With its first objection – that the United States is barred from contesting any ACP treatment 
from "the period between the end of 2005 and the end of 2007" – the European Communities has 
stitched together five individually indefensible allegations:  (i) that the United States 
"unconditionally" accepted whatever "more favourable treatment" the European Communities wanted 
to accord ACP suppliers from 2006 through 2007; (ii) that the "unconditional acceptance" established 
by the Understanding formed part of a "mutually agreed solution" in the sense of DSU Article 3.6; 
(iii) that a mutually agreed solution under DSU Article 3.6 precludes the United States from seeking 
recourse to Article 21.5;  (iv) that, even if the Understanding was not a "mutually agreed solution," it 
was an international agreement that must be taken into account in determining the United States' 
rights under the DSU; and (v) that the "principle of good faith" in any case precludes the US 
complaint. 

5.269 The European Communities' first allegation relies on a flawed factual premise to try to read 
into the Understanding a renunciation of future DSU rights not otherwise specified in its text.  At the 
time the Understanding was reached in April 2001, no interested MFN Member, the United States 
included, was willing to accept waiver authority for whatever "more favourable" ACP banana 
treatment the European Communities wished to accord.  The only real "characteristic" understood by 
all interested Members in April 2001 was that absent acceptable, narrowly-drawn banana conditions, 
which would still have to be negotiated, the European Communities' waiver would not be approved. 
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5.270 Contrary to the European Communities' second allegation, the Understanding was not a 
"mutually agreed solution," but rather only a "means" to such a solution.  The text of the 
Understanding, US statements at the DSB, EC statements in dispute settlement, and the letter 
exchange between Ambassador Zoellick and then-Commissioner Lamy confirm this interpretation.  
Clearly, a well-documented unilateral view of one signatory (the United States), at odds with the 
unilateral view of another signatory (the EC) precludes a mutuality of agreement over whether the 
Understanding was a solution.  If there is no mutuality of agreement, there is no mutually agreed 
solution.  Even if an Article 3.6 agreement had been reached, it would still not constitute a "solution" 
to the dispute in the sense of DSU Articles 3.5 and 3.7 unless the agreement was "consistent with the 
covered agreements."  The European Communities' banana measures are not WTO-consistent and 
therefore are not a "mutually agreed solution" to the Bananas dispute. 

5.271 The European Communities' third allegation fails because the Understanding is neither a 
renunciation of rights nor a mutually agreed solution.  Even if the Understanding were a mutually 
agreed solution, the DSU has no rule disallowing parties to a "mutually agreed solution" from seeking 
recourse to Article 21.5.  As for the European Communities' fourth allegation – the alleged 
jurisdictional "bar" – not a single rule in the DSU nor provision in the Understanding substantiates 
such a bar.  There can hardly be a "legal effect" as between the Understanding and the DSU if there is 
not even a specific DSU rule, much less a specific bilateral provision that invokes that rule, to which 
that legal effect can be ascribed.  The European Communities' fifth and last assertion – that "the 
principle of good faith, which runs through the entire DSU," requires the United States "to refrain" 
from disavowing "the existence of the Cotonou Preferences until the end of 2007" – is one that works 
against the European Communities' "preliminary objection," not the US complaint. 

5.272 In its second "preliminary objection," the European Communities erroneously claims that the 
"tariff only" provision of the Understanding was not a "measure taken to comply" in the sense of 
Article 21.5   The European Communities concedes in its submissions in the Ecuador proceeding that 
Regulation 1964 was intended to implement the "second" compliance suggestion of the Bananas III 
Article 21.5 panel and, thus, falls within the jurisdiction of Article 21.5.  Moreover, paragraph B of 
the Understanding unambiguously frames "Tariff Only" as a mandate.  The tariff only provisions of 
the "secondary legislation" cited in paragraph B (Regulation 404, as amended by Regulation 216) 
simply confirm that tariff only was intended for the purpose of bringing the European Communities 
into compliance with Bananas III.  Never once between 1999 through the end of 2005 did the 
European Communities suggest that tariff only was not a requirement of the Understanding. 

5.273 Prior cases have established that measures having a "particularly close" or "inextricably 
linked" relationship to the DSB ruling at issue are deemed to be "measures taken to comply."  The 
factual and legal circumstances leading up to Regulation 1964 establish an explicit, unbroken 
European Communities effort since 1999 to comply with Bananas III by way of a "flat-tariff" regime 
to be installed no later than January 2006. 

(c) The European Communities' ACP tariff preference is inconsistent with GATT Article I:1 and 
is not covered by its Article I waiver 

5.274 The European Communities does not contest the underlying violation of GATT Article I:1, 
but argues instead that the GATT Article I waiver excuses its current tariff discrimination.  The 
European Communities mistakenly alleges continued coverage under the waiver, on the grounds that 
its regime:  is "different ... than the one analysed by the Arbitrator;" is still entitled to be assessed 
under the original Annex requirement that an "envisaged rebinding ... would result in at least 
maintaining total market access for MFN banana suppliers, taking into account ... all EC WTO market 
access commitments;" and fulfils the European Communities' own volume-based assessment of that 
Annex standard. 
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5.275 Prior WTO findings have made clear that when a Member invokes an exception to a WTO 
obligation, it is asserting an affirmative defence and bears the burden of proving that exception.  As 
the Member invoking the affirmative waiver defence, the EC, not the United States, bears the burden 
of demonstrating that its WTO-inconsistent tariff arrangement meets every condition of that waiver 
defence.  The European Communities has not met its burden. 

5.276 The European Communities acknowledged that if the Arbitrator issued a second negative 
determination, the waiver would automatically lapse upon implementation of its new regime.  It now 
walks away from that view, arguing that the Annex allows it to install any regime of its choosing, so 
long as the regime differs from the ones invalidated in Arbitration.  The submissions of the United 
States, Panama and Nicaragua have shown in careful detail that this new EC reading would require 
the Panel to ignore the ordinary meaning and narrow conditionality of tiret five, the waiver's mandate 
that any rebinding be subject to the arbitration "controls" under the Annex, and the waiver's 
negotiating history.  Moreover, the European Communities has sought to introduce undue confusion 
by asserting that its regime fulfils the waiver standard.  As confirmed by an analysis by the Centre for 
International Economics, the European Communities' assertion is incorrect. 

(d) The European Communities' ACP tariff quota is inconsistent with GATT Article XIII:1 
and XIII:2 

5.277 The European Communities seeks to defend its ACP-exclusive tariff-rate quota by proposing 
a "Vienna Convention" analysis of Article XIII under which its exclusive ACP tariff quota would be 
allowed to escape the strict obligations of Article XIII and be addressed only by GATT Article I.  This 
defence has already been rejected in prior Bananas III proceedings, has no textual support, and has 
untenable implications for Article XIII if it were ever adopted. 

5.278 The text of Article XIII:1 requires that when a Member chooses to restrict, or limit, imports of 
a product from one Member, it shall, in a similar or like manner, restrict or limit imports from all 
other Members who import the same product.  The equally clear text of paragraph 5 of Article XIII 
extends the requirements of Article XIII:1 (and XIII:2) to tariff quotas.  As the European 
Communities is quantitatively "restricting" imports of ACP bananas under a tariff quota within the 
meaning of Article XIII:1 and XIII:5, and is failing to "similarly restrict" MFN-origin bananas, a 
violation of Article XIII:1 has been established. 

5.279 Further, pursuant to the chapeau of Article XIII:2, any application of a tariff quota must 
approximate "shares" that "might be expected ... in the absence of restrictions." Here, the European 
Communities has allotted a tariff quota to ACP non-substantial suppliers, but has failed to distribute 
any share to MFN suppliers.  Insofar as Panama, Nicaragua, and all other MFN suppliers are excluded 
from the European Communities' tariff quota, the European Communities' exclusive tariff quota 
cannot be said to reflect shares that would otherwise be present in an unrestricted market, in breach of 
Article XIII:2. 

5.280 The parties' subsequent practice implies agreement on the fact that any tariff quota is subject 
to the non-discrimination obligations of Article XIII.  The European Communities' argument that 
"extensive GATT and WTO practice" supports the opposite view is premised on its 
mischaracterization of the Enabling Clause and a thirty-year-old waiver obtained by certain South 
Pacific islands. 

(e) The United States is not required to demonstrate nullification or impairment 

5.281 The European Communities closes with the contention that even if its tariff and tariff-quota 
measures are out of compliance with Bananas III, the Panel should find that those measures have not 
caused nullification or impairment of US benefits.  The Appellate Body in Bananas III already 
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rejected an earlier identical suggestion made by the EC.  The United States is a producer of bananas, 
with annual volumes of nearly 32,000 metric tons, more than in some of the ACP countries.  The 
European Communities effectively acknowledged a US export interest by proposing a withdrawal of 
concessions on US bananas in the Foreign Sales Corporation dispute.  Moreover, because imports 
displaced by the European Communities' discrimination could be diverted into the US market, the 
United States has a legitimate trading interest in ensuring that the European Communities' 
discrimination does not disrupt its internal market, global supplies, or market pricing. 

5.282 Through this argument, the European Communities appears to be improperly trying to convert 
this compliance proceeding into a DSU Article 22 arbitration, in which the level of nullification or 
impairment would be examined.  Article 3.7 specifies, in hierarchical order, three potential means by 
which a dispute can be resolved:  a mutually agreed solution consistent with the covered agreements; 
a withdrawal of the WTO-inconsistent measures; or, as a "last resort", a suspension of concessions.  
When, and if, a dispute reaches the "last resort" phase where the precise level of nullification and 
impairment must be determined, that level is to be determined by a specialized proceeding developed 
for that very purpose, i.e., arbitration under DSU Article 22. 

(f) Conclusion 

5.283 Panama and Nicaragua respectfully urge the Panel to find, on the promptest and clearest 
possible basis, that the European Communities' tariff preference for ACP suppliers is inconsistent 
with GATT Article I:1, and that its 775,000 mt ACP reserve is separately inconsistent with GATT 
Article XIII:1 and 2. 

2. Combined oral statement by Nicaragua and Panama 

(a) Nicaragua's role in this dispute 

5.284 The European Communities argues that through participation in world trade, the developing 
countries can achieve "their emancipation from the dependence on development financing and 
international donations".  The development aims of the WTO system are not being served, however, 
by an EC policy that inflicts huge costs on one set of developing countries (Latin American suppliers) 
for the benefit of subsidized EC producers and a select group of other developing countries (ACP 
suppliers). 

5.285 For the past 15 years, Nicaragua has helped lead the fight for fair banana access into the 
European Communities for the most basic economic reason: to promote growth and relieve poverty 
among its people.  Bananas are one of its major agricultural crops, employing thousands of 
Nicaraguans within the country and another 30,000 on banana farms throughout the region.  Its GNI is 
less than $1,000 per capita.  Nearly all of the European Communities' preferred ACP suppliers have 
GNIs well above this. 

5.286 Even after repeated losses in Bananas I, Bananas II¸ multiple Bananas III proceedings, and 
two Arbitrations, the European Communities  still elected in 2006 to erect an illegal 135 per cent 
increase in its bound €75 tariff, combined with an exclusive duty-free ACP tariff quota – an 
insurmountable burden for Nicaragua's industry.  Nicaragua has not accepted defeat because it 
believes in the principle that Members must foster development in all countries, not just some.  As EC 
Commissioner Mandelson himself observed, the European Communities' preferences "discriminate 
against some developing countries ... often equally needy ... [which] is not right morally nor 
compatible with international trade rules." 
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(b) Panama's role in this dispute 

5.287 Panama has participated in the dispute since its WTO accession in 1997.  Like Nicaragua, 
Panama depends on banana exports for economic and social stability, and is one of two "principal 
supplying" banana interests to the EC. 

5.288 Although the European Communities has argued that the purpose of its current arrangement is 
to "balance" the developing-country interests involved, the European Communities' large banana 
subsidies have governed the design of the European Communities' common banana regime since its 
origin in 1993.  To stabilize internal prices, ensure EC grower profits, and promote subsidy 
predictability, the European Communities has imposed strict restrictions on Latin American access, 
regardless of MFN trading rights.  Panama and the other developing countries of Latin America are 
now contributing nearly $1 billion into EC customs under a €176 tariff, primarily to help sustain this 
subsidized EC production. 

5.289 Like the alleged purpose of its regime, the purpose of the Doha waiver is nothing as the 
European Communities describes it.  Given the European Communities' non-compliance in the 
banana dispute, Panama and other Latin American countries opposed the European Communities' 
waiver request for nearly two years until the European Communities inscribed a clear commitment 
into the Annex that vested control over its 2006 regime in a WTO Arbitrator.  For the European 
Communities to argue that Panama lifted its waiver reserve in exchange for EC unilateralism would 
write Panama's entire two-year reserve and negotiating efforts out of existence. 

(c) The WTO inconsistencies 

5.290 At the heart of this case rest two basic violations:  the application of a €176 duty on MFN 
bananas and a zero duty on ACP bananas, in violation of GATT Article I; and the application of a 
775,000 metric ton tariff quota exclusively to ACP suppliers in violation of GATT Article XIII. 

(i) The European Communities' failed objections 

5.291 The European Communities' "mutually agreed solution" objection begins by presuming a US 
commitment under the Understanding to forego all rights as to any "Cotonou Preference".  Had the 
United States committed to accept any tariff preference as of 2006, it would have agreed in the 
Understanding to much more than simply a "lift[ed] ... reserve," which did nothing but signal its 
willingness to negotiate, alongside MFN suppliers, the necessary Article I banana conditions. 

5.292 The European Communities claims next that the Understanding is a "mutually agreed 
solution" under DSU Article 3.6.  A "mutually agreed solution", by its very words, requires two 
things:  a solution and a mutual agreement that there is a solution.  Here there was neither.  The 
Understanding, on its face, was not an immediate solution; it was only a "means" to what the parties 
hoped would be an ultimate solution.  By failing to implement the last required step, a compliant 
tariff-only regime, the European Communities chose to prevent the Understanding from maturing into 
a positive solution.  Equally absent here was any mutuality of agreement that a DSU Article 3.6 
solution had been reached.  When the European Communities unilaterally notified the Understanding 
as a mutually agreed solution, the United States expressly rejected that EC attempt. 

5.293 The European Communities' next objection – that Regulation 1964 is not a "measure taken to 
comply" with Bananas III, removing it from Article 21.5 coverage – strains logic to its breaking 
point.  It makes no sense for the European Communities to have conceded in Ecuador's proceeding 
that Regulation 1964 is a "measure taken to comply," while arguing here that the very same regulation 
is not a "measure taken to comply."  If the European Communities was correct that its compliance 
obligations ended only eight months into the Understanding, not only its 2006 tariff requirement, but 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 120 
 
 

  

also its 2002-2005 tariff, volume, and licensing requirements would become a nullity.  There is 
nothing in the text of the Understanding, nor in the DSU itself, that would eradicate the European 
Communities' tariff-only obligation simply because the United States, to help induce compliance, 
agreed to terminate the imposition of retaliation in early 2002, while retaining the underlying 
authority for those measures. 

5.294 As an alternative to claiming Article 21.5 inadmissibility, the European Communities argues 
that the case should fail because the United States will allegedly be found to have "zero" nullification 
or impairment under Article 22.  The European Communities tried this "no nullification or 
impairment" argument, and a related "no standing" argument, once before in Bananas III, and was 
already told it was wrong on both counts.  Indeed, the European Communities itself, a net importer of 
bananas, requested an Article 21.5 panel on bananas in 1999. 

(ii) The European Communities' breach of GATT Article I  

5.295 The European Communities makes no attempt to deny that its discriminatory tariff is 
intrinsically inconsistent with Article I.  What it tries to argue, instead, is that even with the waiver's 
strict arbitration controls, and the two negative Arbitration rulings, the European Communities was 
allowed to install virtually any regime it wanted to as of 2006.  If this is what the Annex meant, no 
Latin American supplier would have bothered establishing a prospective, expedited review procedure 
with an automatically lapsed waiver if the Arbitrator determined that the European Communities "has 
failed to rectify the matter." 

5.296 In any case, the applicable waiver standard was "whether the envisaged rebinding would 
result in ... at least maintaining total market access for MFN suppliers, taking into account ... all EC 
WTO market access commitments relating to bananas."  As confirmed by the Arbitrator, the opening 
words, "envisaged" and "would," required a prospective analysis.  A prospective analysis is not 
possible today, nearly two years after the regime took effect.  Furthermore, even if that standard were 
still operative, it would require several elements: (i) a "rebinding;" (ii) a fulfilment of the European 
Communities' Article XXVIII commitments attaching to that rebinding; (iii) a fulfilment of the 
European Communities' Article XXIV commitments that still attach to several of its prior 
enlargements; and (iv) a demonstration that total MFN conditions of competition fulfil the Arbitrator's 
price-gap results, adjusted to take into account the 135% increase in ACP and EBA preferences as of 
2006.  None of these elements is satisfied by the European Communities' current measures.  The 
European Communities has lost its waiver for bananas, making its tariff discrimination illegal under 
Article I. 

(iii) The European Communities' breach of GATT Article XIII 

5.297 Contrary to the European Communities' assertions, there is nothing permissive in the non-
discrimination provisions of GATT Article XIII.  The words employed in paragraphs 1, 2, and 5 – 
"no," "shall," "all," "similarly," and "any" – are absolute in character, requiring the similar-treatment 
rule of paragraph 1 and the equitable-share rules of paragraph 2 to apply to all tariff quotas, not just 
some.  A tariff quota reserved exclusively for non-substantial ACP suppliers, under which no bananas 
from Panama and Nicaragua are allowed entry, does not fulfil these terms. 

5.298 The European Communities argues that because the challenging Member's trade is not 
covered by the ACP tariff quota, this measure should be considered a separate regime, and that 
because the tariff quota "caps" ACP tariff-quota "benefits," it is a measure regulated solely by 
Article I.  These are the European Communities' old Bananas III Article XIII defences, which have 
already been rejected as textually unsupportable and dangerous to the principles of Article XIII.  It is 
no defence to cite various waivers going back to 1948 for the alleged principle that exclusive tariff 
quotas are only regulated by Article I.  Bananas III was the first case in which a broad challenge to 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 121 
 
 

  

tariff quotas was made.  Relevant "subsequent practice" can therefore only be gauged from that point 
forward.  The United States has cited three post-Bananas III examples of waivers for tariff-quotas that 
referenced both Articles I and XIII.   This authentic "subsequent practice" is further supported by the 
European Communities' own practices following Bananas III, including its prior acknowledgements 
that an exclusive ACP tariff quota under "tariff only" would need to be covered by a waiver not just of 
Article I, but of Article XIII as well.  With the termination of its prior Article XIII waiver as of 
December 31, 2005, the European Communities' reserved tariff quota for ACP suppliers has become a 
patent violation of Article XIII. 

5.299 To help put an end to the European Communities' decade-long non-compliance, and finally 
enable the "effective resolution" of this dispute consistent with the objectives of the DSU, Panama 
and Nicaragua urge that the United States' case be upheld on both claims. 

VI. INTERIM REVIEW 

6.1 On 6 February 2008, the Panel issued its interim report to the parties.  On 14 February 2008, 
the Panel received written requests for review of precise aspects of the interim report from the 
United States and the European Communities.  The Panel subsequently received additional 
communications on 15 and 21 February 2008 from the United States and on 20 and 21 February 2008 
from the European Communities.  The Panel held a meeting with both parties on 25 February 2008 to 
receive their arguments and comments regarding the requests of review of the interim report.  On 
26 February 2008, the parties submitted written versions of the statements they had made at the 
25 February 2008 meeting with the Panel.  The Panel issued its final report to the parties on 
29 February 2008. 

6.2 The Panel has modified aspects of its report in light of the comments from the parties where it 
considered that appropriate, as explained below.  The Panel has also made some minor editorial 
adjustments to the text and footnotes, as explained below.  References to paragraph numbers and 
footnotes in this Section refer to those in the interim report, except as otherwise noted. 

A. PRODUCT DESCRIPTION 

6.3 The United States requested the Panel to delete paragraphs 2.24 and 2.25 of the interim 
report, which contained a description of the product at issue in the current proceedings (bananas).296  
The United States argued that it has been unable to identify the source of information contained in 
these paragraphs based on the parties' submissions in this dispute.  The United States further noted 
that the footnotes to these paragraphs do not identify any of the submissions as the source. 

6.4 In the light of the United States' request, the Panel has introduced some changes to 
paragraphs 2.24 and 2.25 of the interim report.  The Panel has, however, decided to maintain sections 
of those paragraphs with the appropriate indication of their source.  The Panel has also maintained the 
section in those paragraphs that refers to the importance that bananas production and trade has for 
many WTO Members, especially developing and least-developed country Members, which was 
emphasized by the parties and by a number of third parties. 

B. EUROPEAN COMMUNITIES' COUNCIL REGULATION (EC) NO. 1528/2007 OF 20 DECEMBER 
2007 

6.5 The European Communities requested the Panel to introduce in paragraph 2.36 of the interim 
report, a reference to the European Communities' Council Regulation (EC) No. 1528/2007 adopted on 
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20 December 2007.  In the European Communities' view, without such reference, the Panel's factual 
description of "the current regime for imports of bananas to the European Communities" for the 
purposes of the current proceedings is incomplete.297  The European Communities requested the Panel 
to further note that, with the adoption of this new Regulation, "the tariff quota for the 775,000 tons of 
bananas [opened for imports of bananas originating in ACP countries] does not exist any more".298  
According to the European Communities: 

"As a result [of the changes made through Regulation 1528/2007,] Regulation 
1964/2005, which is the Regulation setting forth the European Communities' banana 
import regime, now provides simply that all imports of bananas into the 
European Communities are subject to a single tariff of €176 per tonne."299 

6.6 The European Communities added that: 

"[T]he subject matter of these proceedings was precisely the tariff quota [for 
775,000 mt of bananas originating in ACP countries]...  [T]he terms of reference of 
the Panel included solely an examination of whether this tariff rate quota was 
compatible with Articles I and XIII of the GATT.  This tariff rate quota does not exist 
anymore. 

The United States' Request for the Establishment of the Panel also listed the 
'measures through which the European Communities maintains its current import 
regime':  Regulation 404/93 and Regulation 1964/2005.  The relevant provision of 
Regulation 1964/2005 was deleted and ... Regulation 404/93 was repealed on 
December 31, 2007.  Therefore, the measures that were the subject matter of these 
proceedings do not exist anymore."300 

6.7 In the European Communities' view, there are a number of legal grounds supporting the 
conclusion that the Panel is under an: 

"[O]bligation to take into consideration the undisputable fact that the measure that 
was the subject of these proceedings does not exist any more and to reflect fully this 
fact in its Final Report ... 

[T]his obligation stems from the Panel's duty to make an objective assessment of the 
facts, as provided for in Article 11 of the DSU and to secure a positive solution to the 
dispute, as provided for in Articles 3.4 and 3.7 of the DSU".301 

6.8 The European Communities also requested the Panel to modify the language of paragraph 
2.41 of the interim report accordingly. 

6.9 In response, the United States argued that the European Communities was seeking "to 
introduce new facts to the record that would alter the description of the measure that was the subject 
of this proceeding".302  In the United States' view: 

                                                      
297 European Communities' letter to the Panel dated 14 February 2008 (request for review of precise 
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298 Ibid. 
299 Written version of the European Communities' opening statement during the interim review meeting 
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"Contrary to what the European Communities argues in its comments, the description 
in paragraph 2.36 of the EC's bananas regime 'for purposes of this dispute' is not 
incomplete.  The measure that was challenged by the United States and is the subject 
of this proceeding is the EC's bananas import regime implemented through EC 
Council Regulation No. 1964/2005 as it existed at the time that this Panel was 
established – that is, with a zero-duty tariff rate quota available only to ACP origin 
bananas.  This is the measure that is within the Panel's terms of reference, and indeed 
the measure upon which the Panel has based its findings...  Council Regulation 
1528/2007 did not exist at the time the Panel was established or even at the time that 
the Panel held its substantive meeting with the Parties on November 6 and 7, 2007.  It 
is therefore incorrect to suggest that such an amendment is relevant for purposes of 
this dispute."303 

6.10 The United States added that "the EC's attempt to introduce this material at this stage of the 
proceeding is contrary to both the DSU and the Working Procedures for the Panel ..."304 

6.11 In accordance with the terms of reference approved by the DSB on 12 July 2007, this Panel is 
limited to examining the matter referred to the DSB by the United States in document WT/DS27/83, 
and to make such findings as will assist the DSB in making the recommendations or in giving the 
rulings provided for in the agreements cited by the United States in the same document.305  The 
measure challenged by the United States through this recourse to Article 21.5 of the DSU is the 
European Communities' "current import regime for bananas" implemented through Council 
Regulation (EC) No. 1964/2005 and Council Regulation (EEC) 404/93 of 13 February 1993, as 
amended by Regulation (EC) 216/2001 of 29 January 2001.306  In its request for the establishment of 
the Panel, the United States also identified, as part of the "measures through which the EC maintains 
its current import regime for bananas" "any amendments, implementing measures, and other related 
measures".307  As noted by the Appellate Body in its report on Chile – Price Band System: 

"If the terms of reference in a dispute are broad enough to include amendments to a 
measure – as they are in this case – and if it is necessary to consider an amendment in 
order to secure a positive solution to the dispute – as it is here – then it is appropriate 
to consider the measure  as amended  in coming to a decision in a dispute."308 

6.12 In the same report, the Appellate Body also noted that: 

"[G]enerally speaking, the demands of due process are such that a complaining party 
should not have to adjust its pleadings throughout dispute settlement proceedings in 
order to deal with a disputed measure as a 'moving target'."309 

6.13 According to the European Communities, Regulation No. 1528/2007 was adopted by the 
European Communities' Council on 20 December 2007 and entered into force on 31 December 2007, 
when it was published in the Official Journal of the European Union.310 
                                                                                                                                                                     

302 Written version of the United States' opening statement during the interim review meeting with the 
parties, para. 5. 

303 Ibid., paras. 6-7. 
304 Ibid., para. 8. 
305 EC – Bananas III (Article 21.5 – US), Constitution of the Panel (WT/DS27/84/Rev.1), 

5 September 2007, para. 2. 
306 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
307 Ibid., p. 3. 
308 Appellate Body Report on Chile – Price Band System, para. 144. 
309 Ibid. 
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6.14 On 16 January 2008, the European Communities stated in writing that it had no comments on 
the descriptive (factual and argument) sections of the Panel's draft report that had been circulated to 
the parties on 11 January 2008.  These descriptive sections included paragraphs 2.43 and 2.48, 
equivalent to paragraphs 2.36 and 2.41 of the interim report.  Subsequently, in its interim review 
request of 14 February 2008, the European Communities informed the Panel of the introduction of 
amendments to its banana import regime, made through Regulation No. 1528/2007.  The 
European Communities submitted a copy of Regulation No. 1528/2007 to the Panel for the first time 
during the interim review meeting of the Panel with the parties on 25 February 2008. 

6.15 According to the Working Procedures adopted by the Panel in the current proceedings: 

"Parties shall submit all factual evidence to the Panel as early as possible and no later 
than during the substantive meeting, except with respect to evidence necessary for the 
answering of questions.  Exceptions will be granted by the Panel upon a showing of 
good cause.  In such cases, the other Party shall be accorded a period of time for 
commenting, as appropriate."311 

6.16 The Appellate Body has explicitly held that the interim review stage is not the appropriate 
time to introduce new evidence: 

"The interim review stage is not an appropriate time to introduce new evidence.  We 
recall that Article 15 of the DSU governs the interim review.  Article 15 permits 
parties, during that stage of the proceedings, to submit comments on the draft report 
issued by the panel, and to make requests 'for the panel to review precise aspects of 
the interim report'.  At that time, the panel process is all but completed;  it is only—in 
the words of Article 15—'precise aspects' of the report that must be verified during 
the interim review.  And this, in our view, cannot properly include an assessment of 
new and unanswered evidence ..."312 

6.17 As noted above, in the current case, the European Communities did not introduce evidence of 
the new Regulation with its written request for reviewing precise aspects of the interim report made 
on 14 February 2008, but only at the interim review meeting of the Panel held on 25 February 2008. 

6.18 For the reasons stated above, the Panel considers that the evidence submitted by the 
European Communities regarding the adoption of EC Regulation No. 1528/2007 is inadmissible at 
this late stage in the process.  Accordingly, the Panel has not modified the language contained in 
paragraphs 2.36 and 2.41 of the interim report. 

C. AWARD OF THE ARBITRATORS IN THE PROCEEDINGS REQUESTED BY THE 
EUROPEAN COMMUNITIES UNDER ARTICLE 22.6 OF THE DSU 

6.19 The United States requested the Panel to modify paragraph 2.71 of the interim report, in order 
to include a reference to the findings contained in paragraphs 5.96-5.98 of the Decision by the 
Arbitrators in the Article 22.6 proceeding in the EC – Bananas III dispute, regarding the WTO 
consistency of the earlier EC bananas import regime.313 

                                                                                                                                                                     
310 During the interim review meeting, and in response to a question from the Panel, the European 

Communities stated that the official proposal for Regulation No. 1528/2007 was presented by the European 
Commission on 13 November 2007. 

311 Working Procedures adopted by the Panel, dated 22 August 2007, see Annex A-2. 
312 Appellate Body Report on EC – Sardines, para. 301 (footnotes omitted). 
313 United States' letter to the Panel dated 14 February 2008 (request by the United States for review of 
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6.20 In response to the United States' request, the European Communities argued that it does "not 
see the relevance for the current proceedings of the findings of the 1999 Article 22.6 Arbitrators on 
the WTO consistency of the measures that the European Communities had in place at that time".314 

6.21 In the European Communities' view: 

"First, the subject matter of that Arbitration was to determine the level of nullification 
or impairment suffered by the United States at that time.  Any statements included in 
the Arbitration Award on the compatibility of those measures with the WTO rules can 
only be considered as simple dicta that have no legal effects.  Second, the measures in 
place at that time were completely different from the measure that constituted the 
subject matter of the current proceedings.  And, third, incorporating into this Report 
the Arbitrator's findings on the old measures' WTO compatibility, but refusing to 
incorporate the Arbitrators' findings on nullification and impairment in the paragraphs 
of the Report that follow paragraph 8.5 would seriously compromise the consistency 
of the Panel's reasoning in this Report."315 

6.22 The Panel has modified paragraph 2.71 of the interim report in order to include a reference to 
the findings contained in the Decision by the Arbitrators in the Article 22.6 proceeding in the EC – 
Bananas III dispute, regarding the WTO consistency of the earlier EC bananas import regime. 

D. DESCRIPTION OF THE MEASURES CHALLENGED BY THE UNITED STATES 

6.23 Both parties requested the Panel to modify paragraph 7.3 of the interim report in order to 
better reflect the description of the challenged measures as contained in the United States' request for 
the establishment of the Panel.316  The Panel has modified paragraph 7.3 of the interim report 
accordingly. 

E. TERMS AND MAIN ELEMENTS OF THE BANANAS UNDERSTANDING 

6.24 The United States requested the Panel to modify paragraph 7.100 of the interim report in 
order to clarify the meaning of the last sentence in that paragraph.317  The Panel has modified 
paragraph 7.100 of the interim report accordingly. 

F. ADOPTION OF THE BANANAS UNDERSTANDING SUBSEQUENT TO RECOMMENDATIONS AND 
SUGGESTIONS BY THE DSB 

1. Related first compliance proceeding brought by Ecuador 

6.25 The United States requested the Panel to modify paragraph 7.122 of the interim report, to 
either delete the reference to the report of the panel in the first compliance panel brought by Ecuador 
or, alternatively, clarify that the suggestions in that report were "made in the related first compliance 
proceeding brought by Ecuador".318  The United States also requested the Panel to modify footnote 
419 to paragraph 7.122 of the interim report, in order to delete the reference to the minutes of the 
meeting at which the DSB adopted the report of the first compliance panel requested by Ecuador.  The 
                                                      

314 Written version of the European Communities' opening statement during the interim review meeting 
with the parties, para. 15. 

315 Ibid. 
316 Ibid., para. 3, and European Communities' letter to the Panel dated 14 February 2008 (request for 

review of precise aspects of the Interim Report), para. 2. 
317 United States' letter to the Panel dated 14 February 2008 (request for review of precise aspects of 
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United States also requested the Panel to add a reference in the footnote to the minutes of the meeting 
at which the DSB authorized the United States to suspend the application of concessions to the 
European Communities.319 

6.26 In response, the European Communities argued that it: 

"[D]oes not consider that a reference to the DSB meeting authorizing the 
United States' retaliation measures should be added to [footnote 419 to 
paragraph 7.122 of the interim report]."320 

6.27 The Panel has modified paragraph 7.122 and footnote 419 of the interim report.  The language 
in paragraph 7.122 now clarifies that the suggestions were "made in the related first compliance 
proceeding brought by Ecuador".  A reference was added in the footnote to the minutes of the meeting 
at which the DSB authorized the United States to suspend the application to the 
European Communities and its member States of tariff concessions and related obligations under 
GATT 1994, consistent with the decision of the Arbitrators contained in document WT/DS27/ARB. 

2. Further adjustment of language 

6.28 For the same reasons explained in the previous section, the United States requested the Panel 
to modify paragraphs 7.127 and 7.128 of the interim report, to replace the expression "and 
suggestions" with the expression "and the related suggestions".321  The Panel has modified paragraphs 
7.127 and 7.128 of the interim report accordingly. 

G. BANANAS UNDERSTANDING:  ARGUMENTS BY THE EUROPEAN COMMUNITIES CONCERNING 
GOOD FAITH 

6.29 The United States requested the Panel to modify paragraph 7.162 of the interim report, in 
order to avoid any confusion regarding the Panel's reasoning.322  The Panel has modified paragraph 
7.162 of the interim report accordingly. 

H. PRELIMINARY OBJECTION OF THE EUROPEAN COMMUNITIES CONCERNING WHETHER THE 
COMPLAINT BY THE UNITED STATES FALLS WITHIN THE SCOPE OF ARTICLE 21.5 OF THE DSU 

1. Arguments made by Japan 

6.30 The United States requested the Panel to modify paragraphs 7.285 and 7.313 of the interim 
report.  The United States declared that it agreed with Japan's conclusion that the 
European Communities' arguments to support its contention that the measures at issue in this 
proceeding were not "measures taken to comply" were "hardly convincing".  However, the 
United States added that this did not imply an endorsement of the particular argumentation used by 
Japan.323  The Panel has modified paragraphs 7.285, 7.286, 7.313 and 7.314 of the interim report 
accordingly.  The Panel has also added a footnote to paragraph 7.286, referring to the present 
discussion in the interim review section. 
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2. Whether the current bananas import regime is closely related to the original 
recommendations and rulings adopted by the DSB in 1997 

6.31 The United States requested the Panel to delete the second sentence in paragraph 7.334 of the 
interim report, concerning the repeal of EC Regulation 404/1993, as amended.  The United States 
argued that this information was not put into evidence by either party, it concerns an alleged 
modification of the measures at issue occurred after the date of establishment of this Panel and so 
would not be within the terms of reference of the Panel and, even if correct, it is not clear what has 
replaced EC Regulation 404/1993, and why this statement is necessary for the Panel's analysis.324 

6.32 In response, the European Communities rejected the deletion of the reference to the repeal of 
Regulation 404/93.  In the European Communities' view: 

"Given the extensive reliance of the Panel on the allegedly close connection between 
Regulation 404/93 and the challenged measure, we cannot see how this reference 
could be deleted without seriously compromising the reasoning of the Panel in the 
relevant parts of its Report."325 

6.33 Under Article 13 of the DSU the Panel has a broad right to seek information and may take 
into account evidence even if not provided by any of the parties.  In the present case, however, the 
Panel considers that noting the exact date of the repeal of Regulation 404/1993, and identifying the 
instrument repealing such Regulation, is not strictly necessary for its analysis.  The Panel has 
modified the second sentence of paragraph 7.334 of the interim report accordingly. 

3. Whether the current bananas import regime constitutes a measure taken by the 
European Communities in the direction of, or for the purpose of achieving, compliance 

(a) Termination of US suspension of concessions 

6.34 The United States requested the Panel to modify paragraphs 7.400, 7.402, 7.404 and 7.430 of 
the interim report, to replace the expressions "terminates retaliation", "termination of US retaliation" 
and "terminated its retaliation", with the expressions "terminates the imposition of increased duties", 
"termination of US imposition of increased duties" and "terminated its imposition of increased 
duties".326  The Panel has modified paragraphs 7.400, 7.402, 7.404 and 7.430 of the interim report.  
The expression used in the minutes of the DSB meeting held on 1 February 2002 is that the 
United States had "terminated the suspension of concessions".  Accordingly, the expressions 
"terminates retaliation", "termination of US retaliation" and "terminated its retaliation" have been 
replaced with the expressions "terminates the suspension of concessions", "termination of US 
suspension of concessions" and "terminated its suspension of concessions". 

(b) Clarification of language 

6.35 The United States requested the Panel to delete paragraph 7.477 of the interim report, which 
addresses the relevance of any time-limit on the possibility of bringing compliance complaints.  In the 
United States' view, the discussion in paragraph 7.477 "does not appear to be necessary to the Panel's 
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reasoning in this section and may potentially be confusing".327  The Panel has modified the language 
in paragraph 7.477 of the interim report in order to clarify its meaning. 

(c) Licensing system 

6.36 The United States requested the Panel to delete the last sentence of paragraph 7.501 of the 
interim report.  In the United States' view, this sentence "does not appear to be factually correct as far 
as stating that the current [EC bananas import regime] does not involve a licensing system".328 

6.37 In response to the United States' request, the European Communities argues that: 

"[T]he United States suggested deletion would... be misleading.  The correct 
statement, and what we believe the Panel meant, is:  'Conversely, the current EC 
bananas import regime does not involve a licensing system for MFN countries'."329 

6.38 In light of the parties' comments, the Panel has modified the language in paragraphs 7.501 and 
7.502 of the interim report in order to clarify their meaning.  The Panel has, however, used the 
expression "for MFN bananas", rather than "for MFN countries". 

I. THE RELEVANT LANGUAGE OF ARTICLE XIII:1 OF THE GATT 1994 FOR THIS DISPUTE 

6.39 The United States requested the Panel to modify the language in paragraph 7.671 of the 
interim report, in order to clarify that, in its submissions, the United States "did not argue that the 
MFN bananas were treated 'worse' than ACP bananas ... [but rather] argued that MFN bananas and 
ACP bananas were not treated 'equally' or 'similarly restricted'."330  The Panel has modified paragraph 
7.671 of the interim report accordingly. 

J. THE UNITED STATES' CLAIM UNDER ARTICLE XIII:2 OF THE GATT 1994:  PANEL'S ANALYSIS 

6.40 The United States requested the Panel to correct the references made in footnote 1168 to 
paragraph 7.704 of the interim report.331  The Panel has corrected footnote 1168 to paragraph 7.704 of 
the interim report accordingly. 

K. GENERAL CONCLUSIONS 

1. Panel's Conclusions 

6.41 The European Communities requested the Panel to amend the language in paragraphs 8.3(a) 
and 8.3(c) of the interim report.  In the European Communities' view, the statements made in those 
paragraphs are not correct.  First, because "the preferential tariff quota [granted by the 
European Communities to bananas originating in ACP countries] does not exist any more".  Second, 
because the language in paragraph 8.3(c): 

"[C]reates the impression that the Panel has found that there are more aspects of the 
'European Communities' current import regime' that are inconsistent with GATT 
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the Interim Report), para. 12. 
328 Ibid., para. 13. 
329 Written version of the European Communities' opening statement during the interim review meeting 

with the parties, para. 17 (emphasis in original). 
330 United States' letter to the Panel dated 14 February 2008 (request for review of precise aspects of 

the Interim Report), para. 14. 
331 Ibid., para. 15. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 129 
 
 

  

Article XIII, other than the preferential tariff quota.  This is not correct.  The terms of 
reference of the Panel allowed it to examine only the compatibility with GATT 
Article XIII of the preferential tariff quota granted to the ACP countries."332 

6.42 The Panel has decided to maintain the language in paragraphs 8.3(a) and 8.3(c) of the interim 
report.  As noted above333, the Panel considers that the evidence submitted at this late stage by the 
European Communities regarding the adoption of amendments to the EC bananas import regime is 
inadmissible.  Furthermore, the Panel does not consider that the language contained in paragraph 
8.3(c) of the interim report creates any impression that the Panel is making findings regarding aspects 
of the EC bananas import regime other than the preferential tariff quota reserved for ACP bananas. 

2. Implementation of recommendations and rulings of the DSB 

6.43 The European Communities requested the Panel to amend the language in paragraph 8.4 of 
the interim report.  In the European Communities' view, the language in this paragraph: 

"[C]reates the impression that there are more elements of the European Communities' 
'current regime for the importation of bananas' [other than the preferential tariff quota 
reserved for ACP bananas] that have fallen within the terms of reference of the Panel, 
other than the preferential tariff quota.  In particular, it creates the impression that an 
examination of the 'MFN tariff currently set at €176/mt' was within the terms of 
reference of the Panel.  This is not correct ..."334 

6.44 The Panel has modified paragraph 8.4 of the interim report accordingly. 

L. NULLIFICATION OR IMPAIRMENT OF BENEFITS 

6.45 The United States requested the Panel to delete the last part of paragraph 8.11 of the interim 
report.  In the United States' view: 

"[T]he explanation contained in the text that we request be deleted is not relevant in 
the context of this proceeding.  Furthermore, the first part of paragraph 8.11 is 
sufficient to make the general point that a determination of the existence of 
nullification or impairment arising from a breach of an obligation is different from 
that of a determination of the level for purposes of Article 22".335 

6.46 The Panel has modified paragraph 8.11 of the interim report accordingly. 

M. RECOMMENDATION 

6.47 Albeit for different reasons, both parties requested the Panel to delete paragraph 8.13 of the 
interim report. 
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6.48 In the United States' view: 
 

"As this is a compliance proceeding, there is no need for the Panel to recommend that 
the DSB request the European Communities to bring its measures into conformity.  It 
suffices for the Panel to conclude that the European Communities has failed to 
implement the recommendations and rulings of the DSB, as it does in 
paragraph 8.4."336 

6.49 The European Communities argued instead that: 
 

"Panels generally have the obligation to take account of changes made to the measure 
that is the subject of the dispute, where these changes have taken place during the 
course of the proceedings ...  [T]he measure that the Panel is in the process of 
analysing in accordance with its terms of reference has already been repealed during 
the course of these proceedings ... It is settled law that a Panel report may not contain 
any recommendation to the DSB with regard to measures that are no longer in 
existence (see, for example, the report of the Appellate Body in United States – 
Import Measures on Certain Products from the European Communities).  Therefore, 
the Panel may not include any recommendation in its report, because the measure that 
is the subject of the current proceedings is no longer in existence."337 

6.50 As noted above338, the Panel considers that the evidence submitted at this late stage by the 
European Communities regarding the adoption of amendments to the EC bananas import regime is 
inadmissible.  Nevertheless, since the original DSB recommendations and rulings in this dispute 
remain operative through the results of the current compliance proceedings, the Panel has modified 
the language in paragraph 8.13 of the interim report to reflect that it makes no new recommendation 
to the DSB. 
 
N. ADDITIONAL REVISIONS AND CORRECTIONS 

6.51 The Panel has also made some minor and editorial changes in paragraphs 2.5, 2.36, 2.58, 
2.61, 2.72, 7.4, 7.9, 7.93, 7.100, 7.381, 7.478, 7.523, and 7.660 and in several footnotes of the report. 
 
VII. FINDINGS 

A. ATTEMPTS AT HARMONIZING THE TIMETABLES 

7.1 The present proceedings, as well as those of the compliance panel requested by Ecuador in a 
similar matter, have created an unprecedented situation.  The matter before this compliance Panel, 
requested by the United States on 29 June 2007, is closely related to the matter that was raised by 
Ecuador in its own request for the establishment of a panel made on 23 February 2007.  However, 
despite its intention, the Panel was unable to harmonize the timetable of the current proceedings with 
the timetable of the compliance panel requested by Ecuador. 

7.2 Both disputes concern measures adopted by the European Communities with the alleged 
purpose of complying with the rulings and recommendations of the DSB in the dispute European 
Communities – Regime for the Importation, Sale and Distribution of Bananas (EC – Bananas III).  In 
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both disputes, the parties disagree whether these measures are in conformity with the European 
Communities' obligations under the WTO covered agreements. 

7.3 In their respective complaints, Ecuador and the United States each challenge the 
European Communities' current bananas import regime implemented through the 
European Communities' Council Regulation (EC) No. 1964/2005, which establishes a zero-duty tariff 
rate quota available only to bananas originating in ACP countries in an amount up to 775,000 mt.  
Bananas of other origins have no access to this 775,000 ton tariff rate quota and instead are subject to 
a duty of €176/mt.339 

7.4 The claims in both cases are very similar.  Both Ecuador and the United States claim that the 
challenged measures are inconsistent with Article I:1 and Article XIII, paragraphs 1 and 2, of the 
GATT 1994.  In its own request, Ecuador advanced the additional claim that these measures are 
inconsistent with Article II of the GATT 1994. 

7.5 The Panel is aware that, according to Article 9.3 of the DSU: 

"If more than one panel is established to examine the complaints related to the same 
matter, to the greatest extent possible the same persons shall serve as panelists on 
each of the separate panels and the timetable for the panel process in such disputes 
shall be harmonized." 

7.6 During the course of the proceedings, the Panel received a number of requests from the 
European Communities to extend the deadlines and to harmonize the timetable for this case with that 
of the panel requested by Ecuador.  These requests were made through a written communication on 20 
August 2007 with occasion of the organizational meeting of the Panel with the parties, as well as 
orally, during the substantive meeting of the Panel with the parties and third parties, on 6 and 7 
November 2007. 

7.7 In all instances, the Panel considered, both the European Communities' request and the views 
expressed by the United States, the complaining party.  In practice, however, since the proceedings of 
the compliance panel requested by Ecuador began almost two months earlier than those of the 
compliance Panel requested by the United States, any harmonization would not necessarily have 
involved modifying the timetable of the proceedings of the latter compliance Panel.  Rather, 
harmonization would have most likely involved a delay in the proceedings requested by Ecuador in 
order to harmonize the timetable of that case to that of the proceedings requested by the United States. 

7.8 Harmonization of the timetable in both cases was made particularly difficult because of the 
two-month period that elapsed between the dates on which the two panels began their respective 
work.  The Panel requested by Ecuador was composed by the WTO Director-General on 18 June.  In 
turn, the panel requested by the United States, which was established on 12 July 2007, was composed 
on 13 August by the WTO Director-General.  This two-month difference between the disputes was 
particularly significant, since compliance proceedings, by their very nature, are intended to be brief. 

7.9 In any event, the panel in the proceedings requested by Ecuador decided not to modify the 
timetable originally adopted in those proceedings.  Among other considerations, that panel took into 
account the fact that, when asked, Ecuador as the complaining party in those proceedings, strongly 
objected to any changes in the timetable that would result in extending the proceedings further beyond 
the 90-day period envisaged in Article 21.5 of the DSU.  Ecuador's status as a developing country 

                                                      
339 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
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Member, and its interest in a prompt decision of the matter, were additional factors taken into account 
by that panel when preparing and revising the timetable for its proceedings.340 

7.10 In the light of these considerations, and notwithstanding the Panel's initial intention to 
harmonize the timetable of both the proceedings requested by Ecuador and those requested by the 
United States, the Panel was unable to find a better alternative for the timetable that was adopted in 
these proceedings.  This despite the fact that the Panel was aware that the approved timetable implied 
a considerable burden of work, peaking at particular moments for the parties, as well as for the Panel 
and the Secretariat. 

7.11 However, in the Panel's view, the timetable in the current proceedings, adopted after having 
consulted the parties, respects the requirement of due process and accords equal treatment to all 
parties.  In the circumstances of this case, the timetable adopted by the Panel prevented the arguments 
of the parties being influenced by advance knowledge by one party of the findings of the panel in the 
proceedings requested by Ecuador. 

7.12 The Panel has also attempted to ensure to the greatest extent possible consistency between the 
findings issued in this report and those issued by the panel in the report requested by Ecuador.  This is 
notwithstanding the fact that these two proceedings were formally different, and that neither the 
claims advanced by the complainants, nor the arguments advanced by the respective parties, were 
exactly the same in each of the cases.341 

B. ORDER OF THE PANEL'S ANALYSIS 

7.13 As noted in the descriptive section of this report, the United States makes two main 
substantive claims, namely that the European Communities' bananas import regime is inconsistent 
with Article I of the GATT 1994 and that it is also inconsistent with Article XIII of the GATT 1994, 
including Article XIII:1 and XIII:2. 

7.14 The European Communities in turn raises three preliminary issues.  First, the European 
Communities argues that the Panel must assess whether the United States has "standing" to 
commence these proceedings.  Second, the European Communities argues that the United States 
should not be allowed to challenge the European Communities' measures because of the 
Understanding on Bananas, signed by the United States and the European Communities in April 2001 
(Bananas Understanding).342  Third, the European Communities argues that the United States' 
complaints fall outside of the scope of Article 21.5 of the DSU, because the European Communities' 
current bananas import regime is not "a measure taken to comply" with the recommendations and 
rulings of the DSB.  As noted below343, a fourth preliminary objection concerning the lack of formal 
consultations was initially raised by the European Communities, and later withdrawn. 

7.15 Finally, the European Communities argues that, if the Panel were to conclude that the United 
States has standing and that the European Communities' bananas import regime does not comply with 
the GATT, the Panel should nevertheless find that the existence of the European Communities' 
bananas import regime has not caused the "nullification or impairment" of any benefit accruing to the 
United States. 
                                                      

340 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador II), paras. 7.9-7.10. 
341 See United States' response to Panel question No. 97, paras. 101-102, and European Communities' 

response to Panel question No. 97, paras. 175-177.  See also European Communities' response to Panel question 
No. 78, paras. 130-131. 

342 See Understanding on Bananas between the European Communities and the United States of 
11 April 2001, in EC – Bananas III, Notification of Mutually Agreed Solution (WT/DS27/58), 2 July 2001;  and 
EC – Bananas III, Communication from the United States (WT/DS27/59), 2 July 2001. 

343 See paras. 7.533 to 7.542 below. 
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7.16 The Panel will begin by looking into the preliminary issues raised by the European 
Communities.  Indeed, if the Panel was to find that any of these issues prevent the United States from 
bringing this complaint, there would be no need for the Panel to examine the substantive claims raised 
in these proceedings.  If, on the contrary, after having disposed of the preliminary issues raised by the 
European Communities the Panel then finds that the European Communities' bananas import regime 
is inconsistent with Article I of the GATT 1994 or with Article XIII, or both, the Panel will finally 
deal with the issue of whether such regime has nullified or impaired any benefit accruing to the 
United States. 

C. PRELIMINARY OBJECTION OF THE EUROPEAN COMMUNITIES CONCERNING THE ALLEGED 
LACK OF STANDING AND ARGUMENT REGARDING THE ALLEGED LACK OF NULLIFICATION OR 
IMPAIRMENT OF BENEFITS TO THE UNITED STATES 

1. The European Communities' arguments 

7.17 The European Communities argues that: 

"[E]ven assuming arguendo that the Cotonou Preference has not been in compliance 
with the GATT since the end of 2005 … its existence between the end of 2005 and 
the end of 2007 has not caused the United States a nullification or impairment of any 
benefit accruing to it."344 

7.18 In the European Communities' view, the Panel must first assess, "in order to determine 
whether the United States has 'standing' to commence these proceedings"345: 

"[W]hether the alleged violation of a WTO rule sufficiently 'touches' upon the 
interests of the complaining party so as to justify the complaining party's [such] 
'standing' to commence dispute settlement proceedings."346 

7.19 The European Communities adds that the Panel's determination of whether the United States 
has standing in this dispute "is an issue of jurisdiction and the Panel has the obligation to examine it 
on its own initiative".347 

7.20 The European Communities further states that, should the Panel conclude "that the United 
States has standing and that the Cotonou Preference does not comply with the GATT", the Panel 
should then: 

"[E]xamine what is the nullification or impairment suffered by the United States in 
order to discharge its obligation to 'make such findings as will assist the DSB in 
making the recommendations or in giving the rulings provided for in the covered 
agreements'348.  The Panel also needs to determine whether there is 'nullification or 
impairment' in order to offer the parties the legal 'security and predictability' required 
by Article 3.2 of the DSU and help them reach a 'prompt settlement' of their dispute, 
as required by Article 3.3 of the DSU."349 

7.21 The European Communities considers that the term "nullification or impairment" "has the 
same meaning both in the context of Article 3.8 of the DSU and of Article 22 of the DSU", since 
                                                      

344 European Communities' first written submission, para. 70. 
345 Ibid., para 74. 
346 Ibid., para 73. 
347 European Communities' response to Panel question No. 82, para. 145. 
348 (footnote original) See Article 11 of the DSU. 
349 European Communities' first written submission, para. 74. 
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"there can be only one notion of 'nullification or impairment' for purposes of the DSU".350  In this 
respect, the European Communities argues that "Article 3.8 of the DSU allows the defending party to 
rebut the presumption that the challenged measure causes a nullification or impairment of a benefit 
accruing to the complaining party, even where it is established that the measure itself is not in 
compliance with the WTO rules".351  In the European Communities' view: 

"The United States and the Third Parties supporting them have asked the Panel to 
simply assume automatically that there is always 'nullification or impairment' once a 
GATT violation is established, without offering the defending party the opportunity 
to rebut this presumption.  However, eliminating the possibility of defending parties 
to rebut the presumption of 'nullification or impairment' after a violation of the GATT 
is established, requires the amendment or deletion of Article 3.8 of the DSU."352 

7.22 The European Communities adds that since "the Cotonou Preference has no 'impact on the 
value of relevant EC imports from the United States'"353, it therefore "does not cause the United States 
any nullification or impairment of a benefit for which the European Communities can face suspension 
of concessions"354, under Article 22 of the DSU. Accordingly, the European Communities requests the 
Panel to find that: 

"[T]he existence of the Cotonou Preference between the end of 2005 and the end of 
2007 does not cause any 'nullification or impairment' of any benefit accruing to the 
United States."355 

2. The United States' response 

7.23 In response, the United States considers that "the Panel should dismiss the [European 
Communities'] arguments".356 In the United States' view, the arguments relating to both the United 
States' alleged lack of standing and the alleged lack of nullification or impairment: 

"[I]gnore the clear guidance of the Appellate Body in the underlying EC – Bananas 
III proceedings, in which it addressed these very same issues and rejected very 
similar reasoning by the [European Communities]."357 

                                                      
350 European Communities' first written submission, para. 71.  European Communities' second written 

submission, paras. 96 and 97.  See also written version of European Communities' opening statement during 
substantive meeting with the parties and third parties, paras. 28. 

351 European Communities' first written submission, para. 70.  See also written version of 
European Communities' opening statement during substantive meeting with the parties and third parties, 
paras. 27. 

352 Written version of European Communities' closing statement during substantive meeting with the 
parties and third parties, para. 9. 

353 European Communities' second written submission, para. 98. See also written version of 
European Communities' opening statement during substantive meeting with the parties and third parties, 
paras. 26, and joint third party written submission by Belize, Cameroon, Côte d'Ivoire, Dominica, the 
Dominican Republic, Jamaica, St. Lucia, St. Vincent and the Grenadines, and Suriname (ACP Countries' third 
party written submission), paras. 1, 2 and 158. 

354 European Communities' first written submission, para. 75. 
355 European Communities' second written submission, para. 103. See also written version of 

European Communities' opening statement during substantive meeting with the parties and third parties, 
para. 30. 

356 United States' second written submission, para. 64. 
357 Ibid., para. 53. 
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7.24 The United States adds that, in the original EC – Bananas III proceedings, "the Appellate 
Body upheld the panel's finding that the United States 'had standing' to bring claims under the 
GATT 1994358 against the EC's banana measures."359 

7.25 Regarding the alleged lack of nullification or impairment, the United States considers that: 

"[T]o prevail on its claims of an EC breach of GATT Articles I and XIII, the United 
States is not required to demonstrate that the EC's banana measures nullify or impair 
benefits accruing to it.  In arguing to the contrary, the EC confuses the function of 
dispute settlement proceedings under DSU Articles 6 and 21.5 with arbitration 
proceedings under DSU Article 22."360 

7.26 In the United States' view: 

"By focusing on nullification or impairment, the EC's argument seems to presume 
that the ultimate outcome of dispute settlement is the suspension of concessions by 
the complaining Member in order to achieve compliance by the responding Member.  
There are, of course, two other preferred outcomes set out in Article 3.7 of the DSU:  
a mutually agreed solution consistent with the covered agreements and withdrawal of 
WTO-inconsistent measures.  In addition, there is resort to compensation.  Indeed, 
Article 3.7 of the DSU characterizes suspension of concessions as a 'last resort'."361 

7.27 The United States further adds that: 

"[T]he EC made a similar argument to the original panel and Appellate Body, but its 
argument was rejected.  The reasoning of the Appellate Body remains applicable 
here.  In determining that the United States did in fact suffer nullification or 
impairment of benefits at the hands of the EC's banana measures, the Appellate Body 
made clear that a showing of trade effects is unnecessary for purposes of 
demonstrating that there has been a breach of a provision of the GATT."362 

7.28 The United States concludes that: 

"[T]he clear EC breaches of GATT Articles I and XIII obviate the need for the United 
States to affirmatively demonstrate the trade effects caused by the EC's banana 
measures.  As noted by the Appellate Body, 'the United States is a producer of 
bananas and ... a potential export interest by the United States cannot be excluded.'363  
In addition, 'the internal market of the United States for bananas could be affected by 
the EC banana regime and by its effects on world supplies and world prices of 
bananas.'364  Thus, the Panel should dismiss the EC's arguments."365 

                                                      
358 (footnote original) Appellate Body Report, European Communities - Regime for the Importation, 

Sale and Distribution of Bananas, WT/DS27/AB/R, adopted 25 September 1997, ("Bananas III (AB)"), 
para. 138. 

359 United States' second written submission, para. 54.  See also, ibid., para. 58. 
360 Ibid., para. 59. 
361 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 47.  See also joint third party written submission by Nicaragua and Panama, para. 127. 
362 United States' second written submission, para. 62.  See also joint third party written submission by 

Nicaragua and Panama, para. 118. 
363 (footnote original) See Bananas III (AB), para. 251. 
364 (footnote original) Id. 
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3. Panel's analysis 

(a) Verification of the United States' standing to commence these proceedings 

7.29 As noted above, the European Communities requests the Panel to determine as an initial 
matter whether the United States "has 'standing' to commence these proceedings".366 

7.30 Article 3.7 of the DSU reads in part: 

"Before bringing a case, a Member shall exercise its judgement as to whether action 
under these procedures would be fruitful.  The aim of the dispute settlement 
mechanism is to secure a positive solution to a dispute.  A solution mutually 
acceptable to the parties to a dispute and consistent with the covered agreements is 
clearly to be preferred…" 

7.31 The Appellate Body has indicated that the first sentence of this paragraph: 

"[R]eflects a basic principle that Members should have recourse to WTO dispute 
settlement in good faith, and not frivolously set in motion the procedures 
contemplated in the DSU …"367 

7.32 In the same report, the Appellate Body went on to point out the self-regulating nature of the 
mechanism contained in that sentence: 

"Given the 'largely self-regulating' nature of the requirement in the first sentence of 
Article 3.7, panels and the Appellate Body must presume, whenever a Member 
submits a request for establishment of a panel, that such Member does so in good 
faith, having duly exercised its judgement as to whether recourse to that panel would 
be 'fruitful'.  Article 3.7 neither requires nor authorizes a panel to look behind that 
Member's decision and to question its exercise of judgement ..."368 

7.33 The Panel starts by noting that the current proceedings involve what is termed a "compliance" 
case, under Article 21.5 of the DSU, regarding whether certain measures allegedly taken to comply 
with the recommendations and rulings of the DSB in an original dispute conducted under the WTO's 
dispute settlement procedures are consistent with the WTO covered agreements.  By their nature, 
compliance cases are linked with the original proceedings in the dispute.  As noted by the Appellate 
Body: 

"Article 21.5 proceedings do not occur in isolation from the original proceedings, but 
… both proceedings form part of a continuum of events."369 

7.34 The Panel does not need to make a general determination regarding whether panels may be 
required to assess when a Member has "standing" to initiate dispute settlement proceedings under the 
DSU.  Rather, we note that the United States was a complaining party in the original proceedings of 
the present case.  In that case, the European Communities' bananas regime was found to be 
inconsistent with the WTO covered agreements and to have resulted in the nullification or impairment 
of trade benefits that should have accrued to the United States under such agreements.  Accordingly, 
                                                                                                                                                                     

365 United States' second written submission, para. 64.  See also joint third party written submission by 
Nicaragua and Panama, para. 132. 

366 European Communities' first written submission, para. 73. 
367 Appellate Body Report on Mexico – Corn Syrup (Article 21.5 – US), para. 73. 
368 Ibid., para. 74. 
369 Appellate Body Report on Chile – Price Band System (Article 21.5 – Argentina), para. 136. 
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in the circumstances of the present case, the United States, as an original complainant, holds a 
particular interest in ensuring that the measure in question is brought into conformity with the WTO 
agreements.  The European Communities has failed to rebut the existence of that particular interest.  
Accordingly, the Panel does not need to conduct, under the current compliance proceedings, a 
separate analysis of whether, in the words of the European Communities, "the alleged violation of a 
WTO rule sufficiently 'touches' upon the interests of the [United States] so as to justify [that] party's 
'standing' to commence dispute settlement proceedings".370 

7.35 For the reasons indicated above, and especially in view of the particular interest of the United 
States in the current compliance proceedings, the Panel finds that the United States had, under the 
DSU, the right to request the initiation of such proceedings. 

(b) Verification of the nullification or impairment of trade benefits accruing to the United States 

7.36 As noted above, the European Communities has asked the Panel that, should it conclude that 
the United States has standing and that the preference granted by the European Communities to an 
annual duty-free tariff quota of imported bananas originating in ACP countries (the Cotonou 
Preference) is inconsistent with the GATT, the Panel should then "examine what is the nullification or 
impairment suffered by the United States."371 

7.37 The European Communities' request regarding the alleged lack of nullification or impairment 
of trade benefits accruing to the United States is contingent upon the Panel having found that the 
preference granted by the European Communities to an annual duty-free tariff quota of imported 
bananas originating in ACP countries is inconsistent with the GATT. Accordingly, the Panel shall 
turn to this issue after having considered the substantive claims made, under Articles I and XIII of the 
GATT 1994, by the United States against the preferences granted by the European Communities. 

4. Conclusion 

7.38 For the reasons indicated in this section, the Panel preliminarily finds that the United States 
had, under the DSU, the right to request the initiation of the current compliance proceedings. 

D. PRELIMINARY OBJECTION OF THE EUROPEAN COMMUNITIES CONCERNING WHETHER THE 
UNITED STATES IS BARRED FROM CHALLENGING THE EUROPEAN COMMUNITIES' BANANAS 
IMPORT REGIME AS A RESULT OF THE BANANAS UNDERSTANDING SIGNED IN APRIL 2001 

1. Arguments of the parties 

(a) The European Communities' arguments 

7.39 The European Communities argues that the complaint brought by the United States: 

"[S]hould be dismissed in its entirety because ... the United States has already 
accepted the continuation of the Doha waiver until the end of 2007 in the [Bananas] 
Understanding [it signed with the European Communities in April 2001]."372 

                                                      
370 European Communities' first written submission, para. 73. 
371 Ibid., para. 74. 
372 European Communities' second written submission, para. 104.  See Understanding on Bananas 

between the European Communities and the United States.  See EC – Bananas III, Notification of Mutually 
Agreed Solution (WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States 
(WT/DS27/59), 2 July 2001.  See also, European Communities' first written submission, para. 39. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 138 
 
 

  

7.40 The European Communities adds that: 

"On May 29, 2001 and May 30, 2001, the United States and the European 
Communities exchanged Letters confirming their 'common understanding' of their 
'April 11 agreement'."373 

7.41 The European Communities argues that: 

"In light of the content of the [Bananas] Understanding and the Letters and the rights 
and obligations mutually accepted by both parties ... the Understanding is indeed a 
'mutually agreed solution' to the banana dispute between the United States and the 
European Communities".374 

7.42 Regarding the content of the Bananas Understanding, the European Communities asserts that: 

"[T]he Understanding (i) describes in great detail the characteristics of the two 
banana import regimes that the European Communities should implement by July 1, 
2001 and by January 1, 2002 respectively and (ii) expressly provides that the United 
States' retaliation measures will be initially suspended and then terminated upon the 
implementation by the European Communities of the second import regime on 
January 1, 2002.  Moreover, the Letters provide even further detail on the allocation 
of the licences to certain operators and the mutual rights and obligations of the United 
States and the European Communities if various events occur ... 

[T]he Understanding [also] provides that the United States should support the grant of 
the 'waiver of Article I of the GATT that the EC has requested for preferential access 
to the EC of goods originating in ACP states signatory to the Cotonou 
Agreement'."375 

7.43 According to the European Communities, the Bananas Understanding is "a mutually agreed 
solution, as this term is defined in the DSU and, therefore, it is binding upon the United States".376  In 
the European Communities' view, pursuant to the Bananas Understanding: 

"The United States has done more than simply voting in favour of the Cotonou 
Preference waiver.  The United States has entered into an international agreement 
with the European Communities accepting the existence of the Cotonou Preference 
until the end of 2007 and, most importantly, it has received specific consideration for 
doing so."377 

                                                      
373 European Communities' first written submission, para. 39.  See also, European Communities' second 

written submission, para. 8. 
374 European Communities' first written submission, para. 42.  See also, European Communities' 

response to Panel question No. 80, para. 138, and European Communities' response to Panel question No. 106, 
para. 181. 

375 European Communities' first written submission, paras. 42-44. 
376 European Communities' second written submission, para. 9. 
377 Ibid., para. 16. 
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7.44 In particular, the European Communities argues that it: 

"[H]as fully complied with its obligations under the [Bananas] Understanding in good 
faith and relying on the expectation that the United States would also comply with its 
own obligations."378 

7.45 According to the European Communities, the obligations of both parties, as provided in the 
Bananas Understanding, were the following: 

"[A]s of July 1, 2001, the European Communities would implement an import regime 
on the basis of historical licensing and with certain characteristics defined in Annex 1 
of the Understanding.  Upon the European Communities' implementation of this 
regime, the United States would provisionally suspend its retaliation measures. 

As soon as possible thereafter, the European Communities would implement another 
import regime on the basis of historical licensing with certain other characteristics 
defined in Annex 2 of the Understanding.  Upon the European Communities' 
implementation of that regime, the United States' right to suspend its concessions 
would be terminated.  The deadline for the implementation of that regime was 
January 1, 2002.  If the European Communities failed to implement the new regime 
by that date, the United States would have the right to re-impose their retaliation 
measures."379 

7.46 The European Communities adds that it "implemented the new import regime within the 
agreed deadline and the United States' right to suspend concessions was terminated" and that "[t]his 
was the end of the banana dispute between the United States and the European Communities".380 

7.47 As regards the United States' compliance with the Bananas Understanding, the 
European Communities states that the United States agreed "to have [its] retaliation rights 
terminated"381 and voted in favour of approving the Doha waiver, exempting the Cotonou 
Agreement's trade preferences from the application of Article I of the GATT until the end of 2007.382 

7.48 The European Communities argues that: 

"[T]he points raised by the United States ... do not suffice to rebut the European 
Communities' argument that the Understanding is indeed a 'mutually agreed solution' 
for purposes of the DSU, as evidenced by its content, the rights and obligations that 
the parties undertook with it, the termination of the United States' retaliation measures 
agreed therein and the side letters exchanged between the parties soon after the 
signing of the Understanding."383 

7.49 Concerning the 26 June 2001 communication on the Bananas Understanding to the DSB in 
which the United States stated that the "[Bananas] Understanding identifies the means by which the 
long-standing dispute over the EC's banana import regime can be resolved, but ... does not in itself 

                                                      
378 Ibid., para. 39. 
379 European Communities' first written submission, paras. 22-23 (footnotes ommitted). 
380 Ibid., para. 24. 
381 Ibid., para. 24. 
382 European Communities' second written submission, paras. 8-16.  See also, European Communities' 

first written submission, para. 44. 
383 European Communities' second written submission, para. 26. 
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constitute a mutually agreed solution pursuant to Article 3.6 of the DSU"384, the 
European Communities claims that: 

"The Panel should not take into consideration the unilateral statement issued by the 
United States after the signing of the Understanding and the Letters."385 

7.50 According to the European Communities: 

"[T]he analysis of the legal status and effect of the [Bananas] Understanding should 
be based on its content and on the confirmations contained in the Letters exchanged 
between the parties, where their true common intentions and mutual understandings 
and undertakings are expressed."386 

7.51 The European Communities points out that: 

"[T]he [Bananas] Understanding (i) describes in great detail the characteristics of the 
two banana import regimes that the European Communities should implement by 
July 1, 2001 and by January 1, 2002 respectively and (ii) expressly provides that the 
United States' retaliation measures will be initially suspended and then terminated 
upon the implementation by the European Communities of the second import regime 
on January 1, 2002.  Moreover, the Letters provide even further detail on the 
allocation of the licences to certain operators and the mutual rights and obligations of 
the United States and the European Communities if various events occur."387 

7.52 Furthermore, the European Communities argues that it: 

"[C]annot see why a document that 'sets out a path' with the 'means to resolve a 
dispute' should not qualify as a mutually agreed solution for purposes of the DSU.  
Indeed, by definition, a 'mutually agreed solution' can be nothing else than a 
document that sets the terms of the solution mutually agreed between the parties.  
More often than not, a 'mutually agreed solution' will describe the actions that the 
parties have undertaken to perform (or refrain from) in the future".388 

7.53 The European Communities also supports the argument made by a number of ACP third 
parties (namely Belize, Cameroon, Côte d'Ivoire, Dominica, the Dominican Republic, Jamaica, 
Madagascar, St. Lucia, St. Vincent and the Grenadines, and Suriname) that: 

"The fact that the agreed solution between the EC and the US necessarily prevents the 
US from referring the issue of the WTO consistency of the new EC banana import 
regime under Article 21.5 proceedings is supported by the fact that [with the 
agreement of all WTO Members, in February 2002,] pursuant to the Understandings 
reached with Ecuador and the US, the banana dispute was taken off the agenda of the 
Dispute Settlement Body in accordance with Article 21.6 of the DSU389."390 

                                                      
384 EC – Bananas III, Communication from the United States (WT/DS27/59), 2 July 2001.  See, 

United States' second written submission, para. 34. 
385 European Communities' first written submission, para. 41. 
386 European Communities' first written submission, para. 41. 
387 Ibid., para. 42. 
388 European Communities' second written submission, para. 23. 
389 (footnote original) See Minutes of the DSB Meeting held on 1 February 2002, WT/DSB/M/119, 

6 March 2002. 
390 See ACP Countries' third party written submission, para. 60. 
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7.54 In this regard, the European Communities argues that, under the DSU: 

"[R]ecourse to a compliance panel [is only allowed] when there is disagreement in the 
sense of Article 21.5 of the DSU.  On the contrary, a compliance panel is excluded 
when a dispute has been settled.  In fact, such a dispute is considered resolved once 
and for all.  This is evidenced by the wording of Article 21.6 of the DSU, which 
specifies that the issue of implementation of the recommendations or rulings of the 
DSB stays on its agenda 'until the issue is resolved'. This obviously means that a 
dispute taken off the [DSB's] agenda is considered resolved. 

This is precisely what happened in the present case.  In fact, the Bananas III dispute 
between the European Communities and the Unites States has been settled through a 
mutually agreed solution (namely, the [Bananas] Understanding).  This is evidenced 
by the fact that – after the conclusion of the Understanding - the United States agreed, 
first, to suspend its retaliatory measures and, ultimately, to terminate those measures. 
Further, the issue of the implementation of the EC-Bananas III DSB 
recommendations and rulings was withdrawn from the DSB's agenda with the consent 
of all WTO members (including the United States), in accordance with Article 21.6 of 
the DSU."391 

7.55 The European Communities also contends that: 

"[E]ven if it is assumed arguendo that the [Bananas] Understanding is not a 'mutually 
agreed solution' for purposes of Article 3.6 of the DSU, it cannot be denied that it is a 
bilateral agreement between the United States and the European Communities with 
which both parties undertook certain obligations and acquired certain rights.  As such, 
the Understanding forms part of the 'applicable rules of law' between the parties to the 
dispute, as this term is defined in customary international law and codified in 
Article 31, paragraph 3(c) of the Vienna Convention on the Law of the Treaties.  
Therefore, its terms must be taken into consideration in order to determine the parties' 
mutual rights and obligations under the GATT and the DSU."392 

7.56 In particular, the European Communities maintains that: 

"[G]iven that the United States has accepted in the [Bananas] Understanding the 
principle that the Cotonou Preference would continue to exist until the end of 2007, 
the United States is now barred from challenging the existence of the Cotonou 
Preference in the period between the end of 2005 and the end of 2007, irrespective of 
the reasons that the United States may claim in its complaint."393 

7.57 In response to the United States' argument that "Article 31(3)(c) of the Vienna Convention 
deals with interpretation of the covered agreements"394 and that, "[s]ince the EC-US Understanding is 
a bilateral agreement between only the parties to this dispute, not all Members of the WTO, it cannot 
be considered part of any 'applicable rules of law' that could inform the panel's interpretation of the 
covered agreements"395, the European Communities responds that: 

                                                      
391 European Communities' response to Panel question No. 20, paras. 48-49.  See also, 

European Communities' response to Panel question No. 21, para. 51. 
392 European Communities' first written submission, para. 43.  See also, European Communities' 

response to Panel question No. 80, paras. 139-142. 
393 European Communities' first written submission, para. 45. 
394 United States' second written submission, para. 38 (emphasis original). 
395 Ibid., para. 39. 
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"There is a very large number of bilateral agreements between WTO Members which 
are not listed in Appendix 1, but are given legal effect and are taken into account by 
the WTO dispute settlement system."396 

7.58 The European Communities further asserts that: 

"[T]he report of the panel in EC – Approval and Marketing of Biotech Products 
[makes] clear that, in determining the rights and obligations of the parties to a dispute 
under the GATT and the DSU, it is possible for a panel to take into consideration the 
terms of any international agreement to which all parties to the dispute participate.  In 
the view of the European Communities, in interpreting the WTO obligations and 
rights of two WTO Members in relation to each other, it is necessary to take into 
consideration any relevant international agreement to which those two Members are a 
party.  This is precisely the case with the [Bananas] Understanding, which has been 
signed by both parties to the present dispute.  Therefore, the European Communities 
respectfully requests the Panel to reject the assertion that the United States attempts to 
base on EC – Approval and Marketing of Biotech Products".397 

7.59 In response to the United States' argument that "during the India – Autos proceeding (which, 
like the negotiation of the EC-US Understanding, took place in the spring of 2001), the EC ... held the 
view that a mutually agreed solution could not prevent recourse to the DSU"398, the European 
Communities responds that: 

"In analysing the legal effects of mutually agreed solutions, the [India – Autos] panel 
stated in paragraph 7.113 of its report: 

... such agreements are expressly referred to and supported by the 
DSU.  It is certainly reasonable to assume, particularly on the basis 
of Article 3 of the DSU ... that these agreed solutions are intended to 
reflect a settlement of the dispute in question, which both parties 
expect will bring a final conclusion to the relevant proceedings.399 

The panel also found in paragraph 7.115 of its report that 'it may also be the case that 
it cannot be lightly assumed that those drafters intended mutually agreed solutions, 
expressly promoted by the DSU, to have no meaningful legal effect in subsequent 
proceedings'.  These statements confirm that the panel in India – Autos considered it 
possible that a mutually agreed solution could bar a party from commencing dispute 
settlement proceedings.  Therefore, the United States cannot rely on that panel's 
report to support an assertion that a mutually agreed solution like the [Bananas] 
Understanding cannot constitute a bar on the United States' right to challenge the 
Cotonou Preference."400 

7.60 The European Communities finally adds that: 

"[E]ven if it were to be assumed that the provisions of the Understanding itself cannot 
be taken into consideration in determining the rights and obligations of the parties to 

                                                      
396 European Communities' second written submission, para. 29. 
397 European Communities' second written submission, para. 34. 
398 United States' second written submission, para. 41. 
399 (footnote original) See the report of the panel in India – Measures affecting the automotive sector, 

dated December 21, 2001, ("India – Autos"), para 7.113. 
400 United States' second written submission, paras. 36-37. 
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this dispute, the application of the principle of good faith on the facts of this case 
would bar the United States from challenging the Cotonou Preference."401 

7.61 In the European Communities' opinion: 

"[T]he principle of good faith, which runs through the entire DSU402 and defines the 
outer limits of the application of all rights recognized by the DSU to WTO Members, 
bars the United States from challenging the Cotonou Preference.  As already 
mentioned, the United States has already drawn the benefits from the Understanding 
and was from the very beginning aware of the legal status of the Understanding and 
of the obligations it undertook with it.  Moreover, the European Communities has 
fully complied with its obligations under the Understanding in good faith and relying 
on the expectation that the United States would also comply with its own obligations.  
The application of the principle of good faith on these facts requires the United States 
to perform now its part of the deal and refrain from challenging the existence of the 
Cotonou Preference until the end of 2007."403 

7.62 Thus, the European Communities concludes that: 

"Granting to WTO Members the right to renege on the agreements with which they 
reach mutually agreed solutions to their disputes would seriously compromise the 
effectiveness of these mutually agreed solutions and would foster the 'contentious' 
character of the dispute resolution system.  This would be inconsistent with the 
purpose of the DSU as reflected in Article 3.10 and with the principles enshrined in 
Article 3.7 (where it is stated that mutually agreed solutions are to be preferred)."404 

7.63 For the reasons explained above, the European Communities requests the Panel to dismiss 
"the complaint of the United States ... in its entirety".405 

(b) The United States' response 

7.64 The United States confirms that in April 2001 it reached with the European Communities "an 
Understanding on Bananas".406  The United States also: 

"[A]cknowledges that the [Bananas] Understanding is an important document in the 
long history of this dispute.  It sets out what the United States and the EC, back in 
2001, considered to be means to resolve the bananas dispute."407 

                                                      
401 Ibid., para. 9. 
402 (footnote original) See, for example, the report of the Appellate Body in European Communities – 

Export Subsidies on Sugar, dated April 28, 2005 ("EC – Export Subsidies on Sugar"), at para. 312, where it is 
stated that "... WTO members ... must engage in dispute settlement procedures in good faith, by virtue of 
Article 3.10 of the DSU.  This latter obligation covers, in our view, the entire spectrum of dispute settlement, 
from the point of initiation of a case through implementation". 

403 European Communities' second written submission, para. 39.  See also, ibid., para. 13. 
404 Ibid., para. 17. 
405 Ibid., para. 104. 
406 United States' first written submission, para. 7. 
407 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 36. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 144 
 
 

  

7.65 The United States, however, argues that: 

"[T]he [European Communities'] assertion that because the United States has 
'accepted in the EC-US Understanding the principle that the Cotonou Preference 
would continue to exist until the end of 2007, the United States is now barred from 
challenging the existence of the Cotonou Preference in the period between the end of 
2005 and the end of 2007' ... is incorrect".408 

7.66 The United States asserts that: 

"[N]othing in the EC-US [Bananas] Understanding says that the United States was 
agreeing to a reduction in its rights to challenge the WTO-consistency of any EC 
measure.  [The Bananas Understanding] contains no clause or provision in which the 
United States 'accepted' that it would be 'barred' from recourse to the Dispute 
Settlement Understanding."409 

7.67 The United States adds that: 

"[A]s contemplated by the EC-US [Bananas] Understanding, the United States did 
support the adoption of a waiver of the EC's Article I obligations, and a waiver was 
ultimately approved at Doha.  Article 3bis of the waiver states that '[w]ith respect to 
bananas, the additional provisions in the Annex shall apply.'410  These additional 
provisions ... set out conditions which the new EC regime on bananas would have to 
meet.  The provisions also set out a special arbitration mechanism whereby if an 
arbitrator found twice that the EC regime did not meet the conditions set out in the 
Annex, the Article I waiver would cease to apply with respect to bananas before the 
end of 2007 ...  [T]he United States believes that the EC's Article I waiver ceased to 
apply upon entry into force of the new EC regime for bananas on January 1, 2006."411 

7.68 The United States disagrees "with the EC's contention that the EC-US [Bananas] 
Understanding represented a 'mutually agreed solution' as that term is used in the DSU."412  In the 
United States' view: 

"[I]t is clear from its text that the EC-US [Bananas] Understanding was a document 
that identified the 'means' to resolve the dispute, and set out a path forward, but that 
no solution acceptable to both parties had yet been put in place on the date of the EC-
US [Bananas] Understanding and that the Understanding was not itself the end of the 
dispute."413 

7.69 The United States further states that it: 

"[D]id not and does not consider that the Understanding was a 'mutually agreed 
solution' for purposes of Article 3.6.  The United States made this clear immediately 
after the EC unilaterally notified the Understanding to the DSB as a 'mutually agreed 
solution' in June of 2001 ...  As the United States made clear to the EC and all 

                                                      
408 United States' second written submission, para. 23. 
409 Ibid., para. 24.  See also written version of United States' opening statement during substantive 

meeting with the parties and third parties, para. 37. 
410 (footnote original) See Exhibit US-3. 
411 United States' second written submission, para. 27.  See also written version of United States' 

opening statement during substantive meeting with the parties and third parties, para. 37. 
412 United States' second written submission, para. 29. 
413 Ibid., para. 32. 
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Members in 2001, the Understanding identified 'the means by which the long-
standing dispute ... can be resolved, but, as is obvious from its own text, it does not in 
itself constitute a mutually agreed solution pursuant to Article 3.6 of the DSU'.414"415 

7.70 The United States adds that: 

"Even if the Understanding were a 'mutually agreed solution', nothing in the DSU 
permits the legal consequence that the EC proposes.  The DSU provides three limited 
consequences for 'mutually agreed solutions'.  Article 3.6 requires that mutually 
agreed solutions be notified to the DSB and the relevant Councils and Committees.  
Article 12.7 provides that the existence of a mutually satisfactory solution reached 
prior to the conclusion of a panel proceeding affects the form and content of the 
panel's report.  And Article 22.8 provides that the suspension of concessions or other 
obligations shall only be applied until, inter alia,  a mutually satisfactory solution is 
reached.  The fact that the legal consequences of a 'mutually agreed solution' are 
spelled out in these three provisions is significant because it stands in stark contrast to 
the lack of any provision that assigns the legal consequences that the EC would now 
attribute to such solutions. 

In particular, there is no basis in Article 22.8 of the DSU, elsewhere in the DSU, or 
elsewhere in the covered agreements for the EC argument that parties to a 'mutually 
agreed solution' are precluded from having recourse to Article 21.5 proceedings."416 

7.71 The United States also disagrees: 

"[W]ith the EC's assertion that, pursuant to Article 31(3)(c) of the Vienna Convention 
on the Law of Treaties ('Vienna Convention'), the EC-US [Bananas] Understanding 
must be taken into consideration to determine the parties' rights and obligations under 
the GATT 1994 and the DSU."417 

7.72 In the United States' opinion: 

"Since the EC-US [Bananas] Understanding is a bilateral agreement between only the 
parties to this dispute, not all Members of the WTO, it cannot be considered part of 
any 'applicable rules of law' that could inform the panel's interpretation of the covered 
agreements ... 

[T]he DSU cannot be used to settle a dispute as to the meaning or effect of the EC-US 
[Bananas] Understanding, and the DSU cannot enforce the Understanding by 
blocking a party to the Understanding from recourse to the DSU."418 

                                                      
414 (footnote original) WT/DS27/59, G/C/W/270, 2 July 2001, second paragraph. 
415 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 38.  See also, United States' response to Panel question No. 47, paras. 84-85, question No. 
105, paras. 106-107, and question No. 106, paras. 108-109. 

416 Written version of United States' opening statement during substantive meeting with the parties and 
third parties, paras. 39-40.  See also, United States' response to Panel question No. 19, para. 32, and question 
No. 20, paras. 33-34. 

417 United States' second written submission, para. 36.  See also written version of United States' 
opening statement during substantive meeting with the parties and third parties, para. 41. 

418 United States' second written submission, paras. 39-40. 
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7.73 The United States further adds that: 

"[I]t is telling that [in a previous case] the EC, as a complaining party, has taken the 
opposite view of the one it advances in this dispute ...  [I]n India – Autos, 'the 
European Communities argued that, not being a "covered agreement" under the DSU, 
the [mutually agreed solution] cannot be invoked by India "in order to justify the 
violation of its obligations under the GATT and the TRIMs Agreement."'419  For the 
same reason, the EC-[Bananas] US Understanding – whether or not it is a 'mutually 
agreed solution' – cannot 'be invoked by [the EC] 'in order to justify the violation of 
its obligations under the GATT'."420 

7.74 The United States disagrees with the argument advanced by some third parties that "the fact 
that the agreed solution between the EC and the US necessarily prevents the US from referring the 
issue of the WTO consistency of the new EC banana import regime under Article 21.5 proceedings is 
supported by the fact that pursuant to the Understandings reached with Ecuador and the US, the 
banana dispute was taken off the agenda of the Dispute Settlement Body in accordance with 
Article 21.6 of the DSU"421.422  In the United States' view: 

"It is incorrect to say that the issue was 'withdrawn' from the [DSB's] agenda.  
Instead, as is apparent from the DSB minutes for the February 1, 2002423 meeting all 
that happened was that the EC declared its view that 'this matter should now be 
withdrawn from the agenda' (presumably meaning that despite Article 21.6, the EC 
need no longer put a status report on the agenda of future DSB meetings).  A review 
of the minutes confirms that Ecuador agreed there was no need for the EC to put the 
issue on the agenda of future DSB meetings in light of the fact that the EC had taken 
the step set out in paragraph D of the Understanding and the next step that would 
need to be taken by the EC was implementation of a tariff only regime by January 1, 
2006.  The DSB simply 'took note' of the statements and did not take a decision on 
this issue.  The fact that other Members did not request that this matter be on the 
agenda of subsequent meetings presumably reflects that little would have been gained 
by keeping this matter on the DSB agenda until the EC took the next step on 
January 1, 2006. 

It is also clear from the statements made at the meeting that the dispute was not 
considered 'resolved'."424 

7.75 The United States concludes that "[t]he EC's ... preliminary objection - that the EC-US 
[Bananas] Understanding bars this proceeding – is ... groundless".425 

2. Panel's analysis 

7.76 In order to decide this preliminary issue, the Panel will analyse first the nature and scope of 
this preliminary objection of the European Communities, in particular in regard to Article 21.5 of the 
DSU.  The Panel will then assess the European Communities' preliminary objection. 

                                                      
419 (footnote original) India – Autos, para. 7.109 (footnote omitted). 
420 United States' second written submission, para. 43. 
421 ACP Countries' third party written submission, para. 24. 
422 United States' response to Panel question No. 19, para. 32, and question No. 21, para. 38. 
423 (footnote original) WT/DSB/M/119, 6 March 2002. 
424 United States' response to Panel question No. 19, para. 32, and question No. 21, paras. 38-39. 
425 United States' second written submission, para. 21 (footnotes omitted). 
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7.77 The Panel recalls that in US – Wool Shirts and Blouses the Appellate Body noted that: 

"[I]t is a generally-accepted canon of evidence in civil law, common law and, in fact, 
most jurisdictions, that the burden of proof rests upon the party, whether complaining 
or defending, who asserts the affirmative of a particular claim or defence.  If that 
party adduces evidence sufficient to raise a presumption that what is claimed is true, 
the burden then shifts to the other party, who will fail unless it adduces sufficient 
evidence to rebut the presumption."426  (footnote omitted) 

7.78 The Appellate Body concluded in the same dispute that, on the one hand, "a party claiming a 
violation of a provision of the WTO Agreement by another Member must assert and prove its 
claim"427 and, on the other hand, "[i]t is only reasonable that the burden of establishing ... a defence 
should rest on the party asserting it.428"429  This general approach to the burden of proof has been 
confirmed in a number of reports since then, including more recently in regard to compliance 
proceedings pursuant to Article 21.5 of the DSU.430 

7.79 Accordingly, the Panel needs to assess first whether the European Communities has made a 
prima facie case supporting its preliminary objection.  If such a prima facie case was found to exist, 
the Panel would turn to assessing whether the United States has succeeded in rebutting this 
preliminary objection by the European Communities. 

(a) The nature and scope of this preliminary issue under Article 21.5 of the DSU 

7.80 In addition to other objections that are addressed in specific sections of this report431, the 
European Communities questions the United States' right to contest the ACP preference because of 
the Bananas Understanding signed with the European Communities in April 2001, both in general in 
the context of WTO dispute settlement432 and particularly in a compliance dispute.433  The Panel 
recalls that under its terms of reference its task is to examine the matter raised by the United States in 
its request for the establishment of a panel made under Article 21.5 of the DSU and to make such 
findings as will assist the DSB in making the recommendations or in giving the rulings provided for in 
the WTO agreements.434  Accordingly, the Panel will limit its consideration of the preliminary issue 
raised by the European Communities to whether the United States is prevented, as a result of the 
Bananas Understanding, from bringing a compliance dispute pursuant to Article 21.5 of the DSU. 
                                                      

426 Appellate Body Report on US – Wool Shirts and Blouses, p. 14. 
427 Ibid., p. 16. 
428 (footnote original) Furthermore, there are a few cases that are similar in that the defending party 

invoked, as a defence, certain provisions and the panel explicitly required the defending party to demonstrate the 
applicability of the provision it was asserting.  See, for example, United States – Customs User Fee, adopted 
2 February 1988, BISD 35S/245, para. 98, concerning Article II:2 of the GATT 1947;  Canada – Import, 
Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing Agencies, adopted 22 March 1988, 
BISD 35S/37, para 4.34, concerning Article XXIV:12 of the GATT 1947;  and United States – Measures Affecting 
Alcoholic and Malt Beverages, adopted 19 June 1992, BISD 39S/206, para. 5.44, concerning the Protocol of 
Provisional Application. 

429 Appellate Body Report on US – Wool Shirts and Blouses, p. 16. 
430 See Appellate Body Report on Brazil – Aircraft (Article 21.5 – Canada), para. 66 and Appellate 

Body Report on Chile – Price Band System (Article 21.5 – Argentina), para. 136. 
431 See sections VII.C, VII.E and VII.F of this report. 
432 See European Communities' first written submission, para. 45;  and European Communities' second 

written submission, paras. 9 and 14.  See also written version of European Communities' opening statement 
during substantive meeting with the parties and third parties, para. 2. 

433 European Communities' response to Panel question No. 8, para. 15, question No. 20, para. 50, and 
question No. 30, para. 58. 

434 See EC – Bananas III (Article 21.5 – US), Constitution of the Panel (WT/DS27/84/Rev.1), 
5 September 2007, paras. 1-2. 
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7.81 In order to address the issue of whether the Bananas Understanding can prevent the United 
States from bringing a compliance dispute, the Panel will start by considering the scope of compliance 
disputes.  In relevant part, Article 21.5 of the DSU provides that: 

"Where there is disagreement as to the existence or consistency with a covered 
agreement of measures taken to comply with the recommendations and rulings such 
dispute shall be decided through recourse to these dispute settlement procedures, 
including wherever possible resort to the original panel." 

7.82 The United States has brought this dispute under Article 21.5 of the DSU, by making the 
following request: 

"As there is 'disagreement as to the existence or consistency with a covered 
agreement of measures taken to comply with the recommendations and rulings' of the 
DSB between the United States and the EC, the United States respectfully seeks 
recourse to Article 21.5 of the DSU in this matter.  The United States requests that the 
DSB refer the matter to the original panel, if possible, pursuant to Article 21.5 of the 
DSU."435 

7.83 As a different preliminary objection, the European Communities has argued that the United 
States' complaints should be rejected, as they fall outside of the scope of Article 21.5 of the DSU.  In 
the European Communities' view, its current bananas import regime is not "a measure taken to 
comply" with the recommendations and rulings of the DSB.436  The Panel will deal with this different 
preliminary issue separately.  Instead, in this section the Panel will focus on the more narrow issue of 
whether the Bananas Understanding signed between the European Communities and the United States 
in April 2001 bars the United States from bringing this compliance challenge. 

(b) Is the United States barred by the Bananas Understanding from bringing this compliance 
challenge? 

(i) Panel's approach 

7.84 The Panel notes that the European Communities makes the following suggestion to the Panel: 

"[T]he Panel should take into consideration the terms of these agreements 
[agreements to which all parties to a dispute participate and with which all parties to 
the dispute undertake certain rights and obligations within the context of the DSU and 
the GATT;  i.e., ] in determining the rights and obligations of the parties towards each 
other.  It is not contested today that the Panel should enforce the agreement between 
the parties to dispense with formal consultations prior to requesting the establishment 
of the Panel.  Equally, the Panel must also enforce the agreement between the parties 
that allows the European Communities to follow a certain course of action in 
exchange for the United States' receiving specific consideration. 

This agreement is the [Bananas] Understanding, with which the United States 
accepted that the European Communities would continue to offer the Cotonou 
Preference to the ACP countries until the end of 2007.  The United States cannot now 
renege on its obligations and challenge the existence of the Cotonou Preference until 
the end of 2007, because the United States has already received specific consideration 

                                                      
435 See EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 3. 
436 See para. 3.4 above. 
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for entering into the Understanding and was aware of the legal nature of the 
Understanding from the very beginning."437 

7.85 As indicated above, the European Communities appears to be making a sequential argument 
under its first preliminary objection.438  First, the European Communities argues that the 
Bananas Understanding constitutes a mutually agreed solution providing for the ACP preference, and 
therefore the United States is prevented from contesting the conformity of the European Communities' 
current banana import regime in a compliance dispute.  Second, the European Communities makes a 
similar, residual argument "even if it is assumed arguendo that the [Bananas] Understanding is not a 
'mutually agreed solution' for purposes of Article 3.6 of the DSU."439  If that were the case, the 
European Communities argues that the Bananas Understanding is "a bilateral agreement between the 
United States and the European Communities with which both parties undertook certain obligations 
and acquired certain rights [and, as such,] its terms must be taken into consideration in order to 
determine the parties' mutual rights and obligations under the GATT and the DSU."440  Third, the 
European Communities adds that, "even if it were to be assumed that the provisions of the 
Understanding itself cannot be taken into consideration in determining the rights and obligations of 
the parties to this dispute, the application of the principle of good faith on the facts of this case would 
bar the United States from challenging the Cotonou Preference."441 

7.86 In any event, the European Communities argues that: 

"[G]iven that the United States has accepted in the [Bananas] Understanding the 
principle that the Cotonou Preference would continue to exist until the end of 2007, 
the United States is now barred from challenging the existence of the Cotonou 
Preference in the period between the end of 2005 and the end of 2007, irrespective of 
the reasons that the United States may claim in its complaint."442 

7.87 Accordingly, there are two common elements in the European Communities' arguments under 
this preliminary issue: 

(a) The alleged legally binding nature of the Bananas Understanding on the United 
States, whether or not such Understanding qualifies as a mutually agreed solution;  
and, 

(b) That, as the European Communities puts it, "the United States has accepted in the 
[Bananas] Understanding the principle that the Cotonou Preference would continue to 
exist until the end of 2007."443 

7.88 These two questions are potentially relevant for addressing this preliminary objection by the 
European Communities.  The Panel will first assess whether the Bananas Understanding bars the 
United States from bringing this compliance challenge, by first looking at the language of the 
Understanding.  Only if the Panel was to find that the Bananas Understanding bars the United States 
from bringing this dispute, would the Panel then turn to assessing, as suggested by the 
European Communities, whether the Understanding indeed qualifies as a mutually agreed solution, 
                                                      

437 Final written version of the European Communities' opening statement at the substantive meeting of 
the Panel with parties and third parties, paras. 1-2. 

438 See summary of the European Communities' main arguments under this preliminary issue, in 
paras. 7.39 to 7.62 above. 

439 European Communities' first written submission, para. 43. 
440 Ibid. 
441 European Communities' second written submission, para. 9. 
442 European Communities' first written submission, para. 45. 
443 Ibid. 
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whether it qualifies as an agreement binding on the United States for the purposes of WTO dispute 
settlement, or whether the application of the principle of good faith on the facts of this case would 
otherwise bar the United States from challenging the Cotonou Preference. 

7.89 The Panel will follow the approach of the panel in India – Autos:  it will conduct a case-
specific analysis of the preliminary issue raised by the European Communities.  Indeed, in the India – 
Autos dispute, in which the question of whether a mutually agreed solution can prevent a party from 
bringing a dispute was raised, the panel noted that: 

"Without clear guidance in the DSU, this question raises an important systemic issue.  
...  There may be significant differences between the provisions of mutually agreed 
solutions from case to case, which may ... make it difficult to draw general 
conclusions as to the relevance of [mutually agreed] solutions to subsequent 
proceedings other than on a case by case basis."444 

7.90 Further, the panel in India – Autos found that it "need[ed] to consider … the terms of the 
MAS"445 because "[u]ltimately, it is the terms of the MAS that are the only possible source of any 
restriction on our jurisdiction."446  The Panel agrees with the European Communities' argument in 
these proceedings that "the analysis of the legal status and effect of the Understanding should be 
based on its content and on the confirmations contained in the Letters exchanged between the parties, 
where their true common intentions and mutual understandings and undertakings are expressed."447 

7.91 The Panel intends to address this preliminary issue raised by the European Communities.  At 
the same time, however, the Panel does not consider it necessary for the resolution of this dispute to 
address the more general issue of whether or not mutually agreed solutions or legally binding 
agreements between parties to a dispute may prevent parties to such instruments from bringing 
compliance disputes.  The Panel agrees with the panel in India – Autos that this general issue "is not 
expressly addressed in the DSU".448  The Panel also recalls that, under Article 3.2 of the DSU, 
the WTO dispute settlement system "serves to preserve the rights and obligations of Members under 
the covered agreements, and to clarify the existing provisions of those agreements in accordance with 
customary rules of interpretation of public international law."  Further, under the same provision, 
"[r]ecommendations and rulings of the DSB cannot add to or diminish the rights and obligations 
provided in the covered agreements." 

7.92 With regard to the method of assessment, the panel in India – Autos recognized that "[a]s [an] 
MAS is not a covered agreement, it is not expressly subject to the DSU requirement to utilise 
customary rules of interpretation of international law." 449  Nevertheless, that panel also stated that: 

"[S]ince [the MAS in question] is an agreement among States, the Panel finds it 
appropriate to address the terms of this agreement in accordance with the customary 
rules of interpretation of international law.  It will therefore consider the ordinary 
meaning of the terms of the MAS in light of their context and taking into account 
their object and purpose."450 

7.93 In the light of that statement by the panel in India – Autos and given the argument of the 
European Communities that the Bananas Understanding would qualify as a mutually agreed solution, 
                                                      

444 Panel Report on India – Autos, para. 7.116 (footnote omitted). 
445 Ibid., para. 7.117. 
446 Ibid. 
447 European Communities' first written submission, para. 41. 
448 Panel Report on India – Autos, para. 7.114. 
449 Ibid., para. 7.118. 
450 Ibid. 
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this Panel will analyse the terms of the Bananas Understanding in accordance with the customary 
rules of interpretation of international law, as expressed in Articles 31 and 32 of the 
Vienna Convention on the Law of Treaties to establish whether the Bananas Understanding prevents 
the United States from bringing this compliance dispute.  This is without prejudice to the actual legal 
status of the Bananas Understanding, which the Panel will not address at this stage. 

(ii) The terms and main elements of the Bananas Understanding 

7.94 Turning to the analysis of the terms of the Bananas Understanding, the Panel notes that the 
Understanding provides that "[t]he European Commission and the United States have identified the 
means by which the long-standing dispute over the EC's banana import regime can be resolved."451 

7.95 The Bananas Understanding sets out various future steps to be taken by its parties, who are 
also the parties to the dispute before this Panel.  The Understanding first addresses the three distinct 
steps to be taken by the European Communities following the adoption of the Understanding.  
First, the Understanding identifies the last, third step: 

"In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by 
Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a 
Tariff Only regime for imports of bananas no later than 1 January 2006."452 
(emphasis added). 

7.96 Subsequently, the Bananas Understanding identifies the two initial steps to be implemented 
by the European Communities in the following terms: 

"In the interim, the EC will implement an import regime on the basis of historical 
licensing as follows: 

1. Effective 1 July 2001, the EC will implement an import regime on the basis 
of historical licensing as set out in Annex 1. 

2. Effective as soon as possible thereafter, subject to Council and European 
Parliament approval and to adoption of the Article XIII waiver referred to in 
paragraph E, the EC will implement an import regime on the basis of 
historical licensing as set out in Annex 2.  The Commission will seek to 
obtain the implementation of such an import regime as soon as possible."453 

7.97 As for the United States, the Bananas Understanding prescribes two main steps.  First: 

"The United States will lift its reserve concerning the waiver of Article I of the GATT 
1994 that the EC has requested for preferential access to the EC of goods originating 
in ACP states signatory to the Cotonou Agreement; and will actively work towards 
promoting the acceptance of an EC request for a waiver of Article XIII of the GATT 
1994 needed for the management of quota C under the import regime described in 
paragraph C(2) until 31 December 2005."454 

                                                      
451 See Bananas Understanding, para. A, in EC – Bananas III, Notification of Mutually Agreed 

Solution (WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States 
(WT/DS27/59), 2 July 2001. 

452 Ibid., para. B. 
453 Ibid., para. C. 
454 Ibid., para. E. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 152 
 
 

  

7.98 Second: 

"With respect to the United States' imposition of increased duties applied to certain 
EC products as of 19 April 1999 covering trade in an amount of US$191.4 million 
per year (the "increased duties"): 

1. Upon implementation of the import regime described in paragraph C(1), the 
United States will provisionally suspend its imposition of the increased 
duties. 

2. Upon implementation of the import regime described in paragraph C(2), the 
United States will terminate its imposition of the increased duties."455 

7.99 The Bananas Understanding adds that "[t]he United States may reimpose the increased duties 
if the import regime described in paragraph C(2) does not enter into force by 1 January 2002."456 

7.100 Without addressing the legal status of the Bananas Understanding, the Panel agrees with the 
European Communities that, as Article 3.7 of the DSU provides, mutually agreed solutions constitute 
the "clearly preferred" solution to WTO disputes.  Also, the Panel recognizes the systemic importance 
of mutually agreed solutions for WTO dispute settlement, and the importance of parties complying 
with the terms of such a mutually agreed solution. 

7.101 Nevertheless, the Panel reaches a different conclusion on Article 3.7 of the DSU than the 
European Communities on whether the Bananas Understanding can bar the United States from 
bringing this compliance challenge.  Indeed, Article 3.7 of the DSU also provides that "[t]he aim of 
the [WTO] dispute settlement mechanism is to secure a positive solution to a dispute" (emphasis 
added). 

7.102 Further, under Article 3.2 of the DSU, "the dispute settlement system of the WTO is a central 
element in providing security and predictability to the multilateral trading system", and one of the 
objectives of the WTO dispute settlement system is "to preserve the rights and obligations of 
Members under the covered agreements". 

7.103 Also, under Article 3.3 of the DSU: 

"The prompt settlement of situations in which a Member considers that any benefits 
accruing to it directly or indirectly under the covered agreements are being impaired 
by measures taken by another Member is essential to the effective functioning of the 
WTO and the maintenance of a proper balance between the rights and obligations of 
Members" (emphasis added). 

7.104 Finally, pursuant to Article 3.4 of the DSU, "[r]ecommendations or rulings made by the DSB 
shall be aimed at achieving a satisfactory settlement of the matter in accordance with the rights and 
obligations under [the DSU]" (emphasis added). 

7.105 Accordingly, the Panel considers that any alleged solution to WTO disputes, including a 
mutually agreed solution, must "secure a positive solution" to the dispute in the sense of Article 3.7 of 
the DSU.  This requirement also applies to a solution that is alleged to be a "clearly preferred" or a 

                                                      
455 See Bananas Understanding, paras. D.1 and D.2, in EC – Bananas III, Notification of Mutually 

Agreed Solution (WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States 
(WT/DS27/59), 2 July 2001. 

456 Ibid., para. D.3. 
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legally binding one, as the European Communities argues in regard to the Bananas Understanding.  
The Panel has already noted the emphasis in the DSU on the prompt settlement of disputes and on the 
"central" role of WTO dispute settlement in providing security and predictability to the multilateral 
trading system.  Given such emphasis, any solution to a WTO dispute can lead to a positive resolution 
of a dispute only if the solution provides an overall satisfactory and effective settlement to the dispute 
in question in the sense of Article 3.4 of the DSU. 

7.106 The Panel notes that the parties do not contest the fact that both parties complied with 
intermediate steps identified in the Bananas Understanding.  Indeed, the United States recognizes that 
the European Communities complied with its obligations for the first two interim phases set out in the 
Understanding (i.e., implementing an interim import regime for bananas on the basis of historical 
licensing as set out in the annexes of the Understanding).  In turn, the European Communities 
recognizes that the United States has complied with its main obligations under the Understanding (i.e., 
provisionally suspending, and later terminating, its imposition of increased duties to certain EC 
products, as well as lifting its reserve concerning the adoption of the waivers requested by the 
European Communities). 

7.107 Nevertheless, the Panel considers that ultimately the Bananas Understanding did not 
constitute a positive solution and an effective settlement to the dispute in question.457  The Panel 
reaches this view for the following three reasons taken together: 

(a) The Bananas Understanding provides only for a means, i.e. a series of future steps, 
for resolving and settling the dispute; 

(b) The adoption of the Bananas Understanding was subsequent to recommendations, 
rulings and suggestions by the DSB;  and, 

(c) Parties have made conflicting communications to the WTO concerning the 
Bananas Understanding. 

7.108 Before turning to these three issues, the Panel recalls that one of the main arguments of the 
European Communities under this preliminary issue is that the Bananas Understanding is a mutually 
agreed solution or a legally binding agreement for the purposes of WTO dispute settlement.  
The Panel does not address that argument at this point;  however, the Panel does note that, assuming 
that the Bananas Understanding qualifies as a mutually agreed solution or a legally binding agreement 
for the purposes of WTO dispute settlement, there is a clear requirement for it to be consistent with 
the covered agreements. 

7.109 Article 3.7 of the DSU not only expresses a "clear preference" for mutually agreed solutions, 
it also provides that "[a] solution mutually acceptable to the parties to a dispute and consistent with 
the covered agreements is clearly to be preferred." (emphasis added)  Article 3.5 of the DSU confirms 
this requirement of conformity in regard to all solutions, not only mutually agreed solutions, 
by stipulating that: 

"All solutions to matters formally raised under the consultation and dispute settlement 
provisions of the covered agreements, including arbitration awards, shall be 
consistent with those agreements and shall not nullify or impair benefits accruing to 
any Member under those agreements, nor impede the attainment of any objective of 
those agreements." 

                                                      
457 Cfr. United States' response to Panel question No. 47, para. 84. 
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7.110 This obligation of conformity is closely related to the requirement that an alleged mutually 
agreed solution or legally binding agreement can prevent the United States from bringing this 
compliance challenge only if such alleged mutually agreed solution or legally binding agreement 
provides a positive solution and effective settlement of the dispute.  An alleged mutually agreed 
solution or legally binding agreement could hardly provide a positive solution or effective settlement 
for the purposes of WTO dispute settlement without being in conformity with the covered agreements. 

(iii) The Bananas Understanding provides only for a means for resolving and settling the dispute 

7.111 As the analysis of the terms and main elements of the Bananas Understanding shows, 
the essence of the Understanding is a series of staged future steps that both sides agreed to take over a 
period of several years following the adoption of the Understanding. 

7.112 The Panel notes that, by its own terms, the Bananas Understanding "identified the means by 
which the long-standing dispute over the [European Communities'] banana import regime can be 
resolved"458 (emphasis added).  In the light of that language and the various subsequent steps set out 
in the Bananas Understanding, it is difficult to see how the Bananas Understanding, even if it were an 
alleged mutually agreed solution or a binding agreement, could be an effective solution to a dispute in 
the absence of parties' full compliance with all the steps set out therein. 

7.113 Also, as indicated earlier, the Panel considers that one of the main functions of the 
Bananas Understanding, if it were a mutually agreed solution or a binding agreement, as the 
European Communities argues, would be to provide an effective settlement to the dispute in question.  
The Panel agrees with the panel in India – Autos, which was considering a mutually agreed solution 
providing for future steps by its parties, that: 

"It is certainly reasonable to assume, particularly on the basis of Article 3 of the DSU, 
... that [mutually] agreed solutions are intended to reflect a settlement of the dispute 
in question, which both parties expect will bring a final conclusion to the relevant 
proceedings."459 

7.114 The Panel has not been called upon to assess, for the purposes of resolving the current 
dispute, whether the steps set out in an alleged mutually agreed solution or other legally binding 
agreement between the parties to a dispute may be enforced under the DSU. 

7.115 In any event, one of the reasons for the "clear preference" for mutually agreed solutions under 
Article 3.7 of the DSU, would seem to be that, by virtue of the mutual agreement of the parties that 
they involve, such solutions are supposed to provide the most effective solution and settlement to the 
dispute in question. 

7.116 In this respect, an alleged mutually agreed solution or binding agreement that essentially 
serves to provide for future steps by its parties, like the Bananas Understanding, can only "secure a 
positive solution" in the sense of Article 3.7 of the DSU after implementation, because it 
is inseparably linked to those future steps and to full compliance by the parties with each of those 
steps.  In other words, for the purposes of providing a positive solution and effective settlement to the 
dispute in question, the full effect of the Bananas Understanding would be realized only after parties' 
compliance with all the steps set out in the Understanding. 

                                                      
458 Bananas Understanding, para. A, in EC – Bananas III, Notification of Mutually Agreed Solution 

(WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States (WT/DS27/59), 2 
July 2001. 

459 Panel Report on India – Autos, para. 7.113. 
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7.117 The Panel recalls the importance of the requirement of consistency with the covered 
agreements of all solutions to WTO disputes.  Without assessing the legal status of the 
Bananas Understanding, the Panel considers that that requirement also applies to an alleged mutually 
agreed solution or legally binding solution that, like the Bananas Understanding, provides for a series 
of staged future steps by its parties. 

7.118 Pursuant to Articles 3.7 and 3.5 of the DSU, any mutually agreed solution shall be consistent 
with the covered agreements.  By virtue of Article 3.5 of the DSU, the same requirement of 
consistency with the covered agreements applies to an alleged legally binding agreement that is 
intended to provide an effective solution to a particular dispute. 

7.119 This link between on the one hand, alleged mutually agreed solutions or legally binding 
agreements and, on the other hand, the steps set out in such solutions or agreements, in the context of 
compliance with the covered agreements, is perhaps more obvious for alleged mutually agreed 
solutions or legally binding agreements recording the implementation of past steps agreed upon by the 
parties.  However, despite the different time perspective, the same link is equally valid in the context 
of alleged mutually agreed solutions or legally binding agreements setting out future steps. 

7.120 In the light of that requirement of conformity with the covered agreements, the Panel remains 
convinced that a complainant must have the right of having recourse to WTO dispute settlement, 
under the DSU, in order to review the conformity with the covered agreements of a measure 
purportedly taken to implement a step set out in an alleged mutually agreed solution or other legally 
binding agreement. 

(iv) The adoption of the Bananas Understanding subsequent to recommendations and suggestions 
by the DSB 

7.121 The fact that the parties adopted the Bananas Understanding subsequent to a series of reports 
in this dispute by panels and the Appellate Body establishing inconsistency with the covered 
agreements constitutes relevant context for assessing the European Communities' preliminary 
objection.460 

7.122 The Dispute Settlement Body adopted the relevant reports with recommendations that the 
European Communities bring its measures into compliance, and suggestions how the European 
Communities might do that made in the related first compliance proceeding brought by Ecuador.461  
Through these recommendations and suggestions, the DSB repeatedly tried to promote a resolution of 
this dispute. 

7.123 The European Communities argues that "[a]s consideration for entering into the [Bananas] 
Understanding, the United States obtained a new EC banana import regime that would be in place 
from July 1, 2001 and until January 1, 2006".462  The European Communities adds that: 

"[T]he [Bananas] Understanding does not contain any express provision imposing on 
the European Communities the obligation to implement a tariff only regime.  
Paragraph B [of the Understanding] makes a simple reference to a provision of the 
European Communities' secondary legislation, which reflected the political decision 

                                                      
460 But see European Communities' response to Panel question No. 11, para. 20. 
461 See Minutes of the Meeting of the Dispute Settlement Body Held in the Centre William Rappard on 

25 September 1997, WT/DSB/M/37 of 4 November 1997, p. 27;  Minutes of the Meeting of the Dispute 
Settlement Body Held in the Centre William Rappard on 6 May 1999, WT/DSB/M/61 of 30 June 1999;  and 
Minutes of the Meeting of the Dispute Settlement Body Held in the Centre William Rappard on 19 April 1999, 
WT/DSB/M/59 of 3 June 1999. 

462 European Communities' second written submission, para. 8. 
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of the European Communities to change its banana import regime.  This political 
decision had already been taken before the signing of the Understanding between the 
United States and the European Communities and their reaching an agreement on the 
appropriate 'measures taken to comply'.  This is confirmed by the fact that paragraph 
B refers to an already existing piece of European Communities' legislation."463 

7.124 To this argument, the United States has responded that: 

"Paragraph B [of the Bananas Understanding] states that the EC 'will introduce a 
Tariff Only regime for imports of bananas no later than 1 January 2006.'  [A]lthough 
chronologically this would have been the last step to be taken, it is the first step 
outlined in the Understanding.  The EC's argument that this paragraph is just a 'simple 
reference' to secondary legislation 'which reflected the political decision of the 
European Communities to change its banana import regime'464 before the signing of 
the Understanding is an attempted post hoc rationale inconsistent with the plain text 
of the Understanding.  It ignores the fact that this was a central element in the 'means 
by which the long-standing dispute over the EC's banana import regime can be 
resolved,' and cannot change the fact that there would be a continuum of actions to be 
taken, culminating with this step.  This would have been the final action to be taken 
in bringing the EC regime into compliance."465 

7.125 The European Communities further adds that: 

"[T]he [Bananas] Understanding does not include any language that might indicate 
that the United States' acceptance of the Cotonou Preference until the end of 2007 
was subject to any conditions relating to the characteristics of the Cotonou 
Preference.  At the time the Understanding was signed the only characteristic of the 
Cotonou Preference that was known to the parties and, therefore, was accepted by 
both of them was that banana imports from ACP countries would be assured 'more 
favourable treatment than that granted to third countries benefiting from the most 
favoured nation clause for the same products', as provided in Article 1 of Annex V to 
the Cotonou Agreement.  Therefore, as far as the United States is concerned, its 
acceptance of the Cotonou Preference is not qualified in any way."466 

7.126 The European Communities notified the Bananas Understanding with the following 
communication: 

"The European Communities (EC) wish to notify the Dispute Settlement Body (DSB) 
that they have reached, with the United States of America and Ecuador, a mutually 
satisfactory solution within the meaning of Article 3.6 of the DSU regarding the 
implementation by the EC of the conclusions and recommendations adopted by the 
DSB in the dispute "Regime for the importation, sale and distribution of bananas" 
(WT/DS27)"467 (emphasis added). 

7.127 Notwithstanding the European Communities' arguments, the Panel notes a close link between 
each of the following:  (i) the DSB recommendations and related suggestions made previously in this 
                                                      

463 European Communities' second written submission, para. 43.  See also European Communities' 
response to Panel question No. 14, paras. 30-33, and question No. 72, para. 121. 

464 (footnote original) Second Written Submission by the European Communities, para. 43. 
465 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 9. 
466 European Communities' second written submission, para. 12. 
467 EC – Bananas III, Notification of Mutually Agreed Solution (WT/DS27/58), 2 July 2001, p. 1. 
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dispute;  (ii) the third, final step foreseen by the Bananas Understanding (i.e., the introduction by the 
European Communities of "a Tariff Only regime for imports of bananas no later than 1 January 
2006");  and, (iii) the measures contested by the United States before this Panel. 

7.128 As mentioned earlier, the Panel has not been called upon to assess whether, beyond the 
possibility of having alleged implementation steps reviewed under the DSU, the steps to be taken by 
parties under an alleged mutually agreed solution or legally binding agreement may be enforced under 
the DSU.  In any event, the close link between the Bananas Understanding and the recommendations 
and related suggestions of the DSB underscores the relevance of the Bananas Understanding for the 
resolution and settlement of this dispute.  At the same time, the link between the DSB 
recommendations and suggestions made previously in this dispute, the third, final step, foreseen by 
the Bananas Understanding, and the measures contested by the United States before this Panel 
confirms that the Bananas Understanding in itself cannot prevent the United States from bringing this 
compliance dispute. 

7.129 Given those links, parties' compliance with all future steps set out in the Bananas 
Understanding is an even more important precondition of a positive solution and an effective 
settlement of the dispute.  However, while the United States recognizes the European Communities' 
compliance with the first two steps under the Bananas Understanding, the United States contests 
whether the European Communities has complied with the third step:  "to introduce a Tariff Only 
regime for imports of bananas no later than 1 January 2006"468:469 

"[T]he [Bananas] Understanding sets out a series of steps.  Two significant steps were 
to be achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the 
EC took those steps, the United States agreed to first provisionally suspend its 
imposition of increased duties and then terminate the imposition of increased duties 
that the DSB had authorized the United States to apply.  This only proves that both 
the United States and the EC complied with what is set out in paragraphs C and D of 
the Understanding.  Up to that point, there had yet to be full compliance by the EC.  
Per the terms of the Understanding, there was an additional step to be taken."470 

7.130 Further, in its compliance challenge, the United States challenges whether the current 
European Communities' bananas import regime is in conformity with the covered agreements. 

(v) Parties' conflicting communications to the WTO concerning the Bananas Understanding 

7.131 Article 3.6 of the DSU provides that: 

"Mutually agreed solutions to matters formally raised under the consultation and 
dispute settlement provisions of the covered agreements shall be notified to the DSB 
and the relevant Councils and Committees, where any Member may raise any point 
relating thereto." 

7.132 In addition to conformity with the covered agreements, notification is the other main 
requirement with regard to mutually agreed solutions under the DSU.  The Panel notes that Article 3.6 
of the DSU uses the passive voice, and it does not specify whether the parties shall notify a mutually 

                                                      
468 Bananas Understanding, para. B, in EC – Bananas III, Notification of Mutually Agreed Solution 

(WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States (WT/DS27/59), 2 
July 2001. 

469 Written version of United States' opening statement during substantive meeting with the parties and 
third parties, para. 14. 

470 Ibid. 
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agreed solution separately or jointly, or whether notification by one of the parties to a mutually agreed 
solution is sufficient, and if so, whether the complainant or the respondent shall make the notification. 

7.133 Accordingly, the Panel does not address whether the Bananas Understanding was notified 
properly under Article 3.6 of the DSU or whether, as a result, this notification would affect whether it 
could qualify as a mutually agreed solution.  At the same time, the Panel considers that the explicit 
notification requirement under Article 3.6 of the DSU is evidence of the importance that the DSU 
attaches to the notification of mutually agreed solutions to the WTO.  Thus, for the purposes of WTO 
dispute settlement, the reaching of an alleged mutually agreed solution between parties to a dispute 
needs to be complemented with notifying such agreement to all WTO Members.  The indispensability 
of this latter, multilateral element of mutually agreed solutions is underscored by the requirement, 
under Article 3.6 of the DSU, of notifying mutually agreed solutions not only to one WTO body or to 
the WTO in general but to the "DSB and the relevant Councils and Committees", and also by the 
explicit provision in Article 3.6 that in those bodies "any Member may raise any point relating 
thereto." 

7.134 Article 3.5 of the DSU, the provision immediately preceding Article 3.6, sets out two basic 
requirements for "[a]ll solutions to matters formally raised under the consultation and dispute 
settlement provisions of the covered agreements":  (i) they "shall be consistent with [the covered] 
agreements";  and, (ii) they "shall not nullify or impair benefits accruing to any Member under [the 
covered] agreements, nor impede the attainment of any objective of those agreements." 

7.135 The fulfilment of these two basic requirements of Article 3.5 of the DSU is an indispensable 
multilateral element of "[a]ll solutions to matters formally raised under the consultation and dispute 
settlement provisions of the covered agreements", including any alleged mutually agreed solution or 
legally binding agreement that is intended to provide a positive solution and effective settlement to a 
dispute.  Notification to the WTO membership is an additional multilateral element specific to 
mutually agreed solutions because, unlike other solutions to disputes, mutually agreed solutions are 
usually not developed multilaterally. 

7.136 It is a matter of fact that in this dispute the European Communities sent to the DSB a 
communication, dated 22 June 2001 entitled "Notification of a Mutually Agreed Solution".471  
That communication stated that "[t]he European Communities (EC) wish to notify the Dispute 
Settlement Body (DSB) that they have reached, with the United States of America and Ecuador, a 
mutually satisfactory solution within the meaning of Article 3.6 of the DSU"472, and it reproduced the 
text of the Bananas Understanding.  This communication by the respondent was closely followed by a 
separate communication from the complainant, dated 26 June 2001, stating that the United States: 

"[Had] received and reviewed the EC's separate notification of 22 June 2001, to the 
Dispute Settlement Body (DSB) of our Understanding on bananas.  As we have 
explained to the EC during bilateral discussions last week and indicated at meetings 
of the DSB, the Understanding identifies the means by which the long-standing 
dispute over the EC's banana import regime can be resolved, but, as is obvious from 
its own text, it does not in itself constitute a mutually agreed solution pursuant to 
Article 3.6 of the DSU.  In addition, in view of the steps yet to be taken by all parties, 
it would also be premature to take this item off the DSB agenda"473 (emphasis added). 

7.137 This latter communication by the United States also reproduced the text of the 
Bananas Understanding, with the same language as the Bananas Understanding annexed to the 

                                                      
471 See EC – Bananas III, Notification of Mutually Agreed Solution (WT/DS27/58), 2 July 2001, p. 1. 
472 See ibid. 
473 EC – Bananas III, Communication from the United States (WT/DS27/59), 2 July 2001, p. 1. 
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European Communities' communication.  Also, the United States acknowledges that it signed the 
Bananas Understanding.474  Without assessing whether the Bananas Understanding is a mutually 
agreed solution or legally binding agreement, the Panel notes that these circumstances show that the 
Bananas Understanding created an important bilateral link between the United States and the 
European Communities.  At the same time, these circumstances also show that almost immediately 
after the European Communities' attempt to accord a potential multilateral element to the 
Bananas Understanding, the United States called into question the multilateral status of that 
Understanding and its role in definitively resolving the dispute. 

7.138 As noted above, the Panel does not need to assess whether the Bananas Understanding was 
notified properly under Article 3.6 of the DSU or whether, as a result, the Understanding could 
qualify as a mutually agreed solution.  However, the Panel notes that, under Article 3.6 of the DSU, so 
far nearly all mutually agreed solutions have been notified by the respondent and the complainant 
(whether jointly or separately), with two exceptions where the mutually agreed solution was notified 
by the complainant only.475  The Panel interprets this practice as illustrating the importance of the 
complainant's involvement in, or at least its consent to, not only the bilateral but also the multilateral 
element, i.e. the notification to the DSB and relevant Councils and Committees, of any alleged 
mutually agreed solution. 

7.139 As mentioned earlier, under Article 3.5 of the DSU, "[a]ll solutions to matters formally raised 
under the consultation and dispute settlement provisions of the covered agreements ... shall not nullify 
or impair benefits accruing to any Member under [the covered] agreements".  If a solution to a dispute 
potentially affects the benefits accruing to WTO Members, it is first and foremost the benefits 
accruing to the complainant in the dispute that might be affected.  This is particularly true for an 
alleged mutually agreed solution or legally binding agreement that the respondent argues would bar 
the complainant from bringing a challenge against a measure allegedly implementing a step set out in 
such alleged mutually agreed solution or legally binding agreement. 

7.140 The Panel notes that, immediately following the respondent's communication of the 
Bananas Understanding to the WTO, the complainant in the dispute contested the multilateral status 
of the Understanding and its role in definitively resolving the dispute.  Accordingly, in the light of this 
fact and of the requirement set out in Article 3.5 of the DSU for all solutions, it is difficult for the 
Panel to see how the Bananas Understanding could provide a positive solution and an effective 
settlement to the dispute. 

7.141 It seems appropriate to assume that an alleged mutually agreed solution or legally binding 
agreement that could bar the complainant from bringing a subsequent compliance dispute, would need 
to provide a solution to the dispute for both parties, including in particular for the complainant, and 
especially after the DSB established the inconsistency with the covered agreement of measures 
adopted by the respondent. 

(vi) Remaining key arguments raised under this preliminary issue 

7.142 The Panel will now turn to the remaining key arguments raised under this preliminary issue, 
namely:  first, whether, through the Bananas Understanding, the United States accepted the existence 
of the ACP preference beyond 2005;  and, second, the European Communities' arguments on good 
faith. 

                                                      
474 See, for example, United States' first written submission, para. 7. 
475 See Mexico – Certain Pricing Measures for Customs Valuation and Other Purposes, 

Communication from Guatemala (WT/DS298/2), 1 September 2005;  and Colombia – Customs Measures on 
Importation of Certain Goods from Panama, Notification of a Mutually Agreed Solution (WT/DS348/10), 
7 December 2006. 
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Did the United States accept, through the Bananas Understanding, the existence of the ACP 
preference beyond 2005? 

7.143 As noted earlier, one of the key arguments of the European Communities under this 
preliminary issue is that, through the Bananas Understanding: 

"The United States has entered into an international agreement with the European 
Communities accepting the existence of the Cotonou Preference until the end of 
2007."476 

7.144 For the purposes of this compliance dispute, the relevant period is the one starting on 
1 January 2006, when the European Communities introduced its current banana import regime, 
contested by the United States.  Accordingly, the question is whether the European Communities 
makes a prima facie case that, through the Bananas Understanding, the United States has accepted the 
extension of the ACP preference beyond 2005. 

7.145 The Bananas Understanding does not specify its period of applicability.  While the 
Understanding prescribes a step to be taken by the European Communities, the introduction of a tariff 
only regime for imports of bananas, "no later than 1 January 2006"477, it does not explicitly prescribe 
any steps to be taken by the United States with effect beyond 2005. 

7.146 In arguing that, through the Bananas Understanding, the United States has accepted the ACP 
preference, the European Communities must be making reference to the following step prescribed in 
the Understanding for the United States: 

"The United States will lift its reserve concerning the waiver of Article I of the 
GATT 1994 that the EC has requested for preferential access to the EC of goods 
originating in ACP States signatory to the Cotonou Agreement;  and will actively 
work towards promoting the acceptance of an EC request for a waiver of Article XIII 
of the GATT 1994 needed for the management of quota C under the import regime 
described in paragraph C(2) until 31 December 2005."478 

7.147 While this language in the Bananas Understanding might reflect an indirect acceptance of the 
ACP preference until the end of 2005, it does not appear to mention any acceptance of the ACP 
preference by the United States beyond 2005.  Indeed, the second element in the Understanding with 
the United States referred to in the preceding paragraph, relating to the waiver under Article XIII of 
the GATT 1994 is explicitly limited to the end of 2005.  In other words, it cannot extend to the period 
after 2005.  Further, the first element of the step to be taken by the United States, relating to the 
waiver under Article I of the GATT 1994, requires the United States to lift its reserve in the context of 
a waiver requested by the European Communities. 

7.148 The acceptance of that waiver request, like any waiver request, does not depend only on one 
Member, the United States, but on all WTO Members.  The Bananas Understanding also comprises 
the execution of phases and requires the implementation of several key features, which demand the 
collective action of WTO Members. 

                                                      
476 European Communities' first written submission, para. 16. 
477 Bananas Understanding, para. B, in EC – Bananas III, Notification of Mutually Agreed Solution 

(WT/DS27/58), 2 July 2001, and EC – Bananas III, Communication from the United States (WT/DS27/59), 2 
July 2001. 

478 Ibid., para. E. 
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7.149 Since the United States could have accepted the ACP preference only indirectly through 
committing to lifting its reserve concerning a waiver request, the period for which the United States 
might have indirectly accepted the ACP preference depends ultimately on the waiver being adopted 
partly as a result of the United States' step under the Bananas Understanding. 

7.150 The waivers ultimately adopted, namely the Doha waivers from Article I:1 and Articles 
XIII:1 and XIII:2 of the GATT 1994479, do not provide that it would unconditionally apply beyond 
2005 in regard to bananas.  Even the European Communities accepts that the Doha Waiver from 
Article I:1 of the GATT 1994 sets out conditions for its applicability to bananas in the period between 
1 January 2006 and the overall expiration of the waiver on 31 December 2007.  In turn, the Doha 
Waiver from Articles XIII:1 and XIII:2 of the GATT 1994 expired by its own terms on 31 December 
2005. 

7.151 In the light of the above, the Panel finds that the European Communities has not made a 
prima facie case for one of its central arguments under this preliminary issue, namely that the United 
States would have accepted, through the Bananas Understanding, the extension of the ACP preference 
beyond 2005.  As a consequence, the Panel fails to see how, as argued by the European Communities, 
the United States would be prevented from bringing this compliance dispute against the ACP 
preference for the period starting on 1 January 2006. 

7.152 This is underscored by the fact that one of the main points of contention between the parties 
to this compliance dispute concerns the conditions of the validity of the Doha Waiver from Article I:1 
of the GATT 1994 to bananas in 2006-2007, and in particular the question whether the 
European Communities effectively complied with the final step envisaged in the 
Bananas Understanding and what implications that might have for the validity of the waiver for 
bananas in 2006-2007. 

Arguments by the European Communities concerning good faith 

7.153 As mentioned earlier, the European Communities argues that "the principle of good faith ... 
bars the United States from challenging the Cotonou Preference".480  In the European Communities' 
view: 

"The deal between the parties would have been completely one-sided and unbalanced 
if the United States were allowed first to reap all the benefits of the Understanding 
(i.e., an EC import regime favourable to the US-based banana trading companies 
between July 1, 2001 and December 31, 2005) and, after it had reaped all benefits, the 
United States were allowed to avoid complying with its obligations towards the 
European Communities (i.e., to allow the existence of the Cotonou Preference until 
the end of 2007)."481 

7.154 Further, the European Communities argues that: 

"Granting to WTO Members the right to renege on the agreements with which they 
reach mutually agreed solutions to their disputes would seriously compromise the 
effectiveness of these mutually agreed solutions and would foster the 'contentious' 

                                                      
479 See Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, 

Decision of 14 November 2001 (WT/MIN(01)/15), 14 November 2001, and Ministerial Conference, European 
Communities, Transitional Regime for the EC Autonomous Tariff Rate Quotas on Imports of Bananas, Decision 
of 14 November 2001 (WT/MIN(01)/16), 14 November 2001. 

480 European Communities' second written submission, para. 39. 
481 Ibid., para. 13. 
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character of the dispute resolution system.  This would be inconsistent with the 
purpose of the DSU as reflected in Article 3.10 and with the principles enshrined in 
Article 3.7 (where it is stated that mutually agreed solutions are to be preferred)."482 

7.155 The Panel starts by noting that the United States recognizes that the European Communities 
has complied with its obligations for the first two interim phases set out in the Understanding (i.e., 
implementing an interim import regime for bananas on the basis of historical licensing as set out in 
the annexes of the Understanding), and the European Communities recognizes that the United States 
has complied with its main obligations under the Understanding (i.e., provisionally suspending its 
imposition of increased duties to certain EC products and lifting its reserve concerning the adoption of 
the waivers requested by the European Communities). 

7.156 At the same time, both parties suggest that compliance with Bananas Understanding remained 
partial.  The United States contests whether the European Communities has complied with the third 
phase set out in the Understanding (i.e., introducing a tariff only regime for imports of bananas).  In 
turn, the European Communities requests the Panel to enforce the Bananas Understanding, because in 
its view the United States must now comply with "its obligations towards the European Communities 
(i.e., to allow the existence of the Cotonou Preference until the end of 2007)".483 

7.157 In view of the above, the European Communities' argument about an alleged parties' one-
sided compliance with the Bananas Understanding has limited relevance for assessing whether the 
Bananas Understanding prevents the United States from bringing this compliance dispute. 

7.158 Finally, as to the arguments of the European Communities on good faith, the Panel notes that 
the United States is not challenging or questioning the Bananas Understanding itself, but rather is 
challenging the conformity of the European Communities' bananas import regime with the 
European Communities' obligations under the WTO agreements. 

7.159 As mentioned above, the Panel attaches great importance to the conformity of an alleged 
mutually agreed solution or legally binding agreement, including the future steps set out therein, with 
the covered agreements, as well as to the possibility of the complainant to have recourse to WTO 
dispute settlement to review the issue of conformity.  Nowhere in the Bananas Understanding has the 
United States accepted that it would forego its right to challenge the conformity with the covered 
agreements of any measure that the European Communities might take to implement a step set out in 
the Bananas Understanding. 

7.160 The Panel notes that in US – Offset Act (Byrd Amendment) the Appellate Body stated that 
"there is a basis for a dispute settlement panel to determine, in an appropriate case, whether a Member 
has not acted in good faith"484.  However, the Appellate Body added that: 

"Nothing ... in the covered agreements supports the conclusion that simply because a 
WTO Member is found to have violated a substantive treaty provision, it has 
therefore not acted in good faith.  In our view, it would be necessary to prove more 
than mere violation to support such a conclusion."485 

7.161 Interpreting those considerations by the Appellate Body, the panel in Argentina – 
Poultry Anti-Dumping Duties stated that: 

                                                      
482 European Communities' second written submission, para. 18. 
483 Ibid., para. 13. 
484 Appellate Body Report on US – Offset Act (Byrd Amendment), para. 297. 
485 Ibid., para. 298. 
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"[T]wo conditions must be satisfied before a Member may be found to have failed to 
act in good faith.  First, the Member must have violated a substantive provision of the 
WTO agreements.  Second, there must be something 'more than mere violation'."486 

7.162 Article 3.10 of the DSU provides in relevant part that "if a dispute arises, all Members will 
engage in these procedures in good faith in an effort to resolve the dispute."  The 
European Communities has not succeeded in making a prima facie case for the alleged violation of 
that provision, let alone also for something "more than mere violation". 

7.163 In the light of the above, the Panel rejects the European Communities' arguments concerning 
good faith. 

(vii) Conclusion 

7.164 In the light of the foregoing analysis of the terms and context of the Bananas Understanding, 
the Panel concludes that, even if the Bananas Understanding qualified as a mutually agreed solution 
or a legally binding bilateral agreement at the time of its signature, it does not prevent the United 
States from bringing this compliance dispute.  The Panel therefore does not assess whether the 
Bananas Understanding qualifies as a mutually agreed solution or a legally binding bilateral 
agreement, as argued by the European Communities.  Nor does the Panel assess the arguments by the 
European Communities that the Bananas Understanding would constitute applicable rules of law for 
WTO dispute settlement. 

7.165 In conclusion, the Panel considers that the European Communities has not succeeded in 
making a prima facie case in favour of its preliminary objection that the United States is barred from 
challenging the ACP preference because of the Bananas Understanding signed between the United 
States and the European Communities in April 2001.  Accordingly, the Panel rejects this 
European Communities' preliminary objection. 

E. PRELIMINARY OBJECTION OF THE EUROPEAN COMMUNITIES CONCERNING WHETHER THE 
COMPLAINT BY THE UNITED STATES FALLS WITHIN THE SCOPE OF ARTICLE 21.5 OF THE DSU 

1. Summary of Parties' arguments 

(a) The European Communities' arguments 

7.166 The European Communities "requests the Panel ... to reject the [United States'] complaint in 
its entirety"487 because "the United States has erroneously brought this complaint under the procedures 
of Article 21.5 of the DSU."488  According to the European Communities, "[i]t is true that the 
United States' challenge relates to a product (i.e., bananas) that was the subject of dispute resolution 
between the United States and the European Communities in the past, culminating with the report of 
the Appellate Body in 1997."489 

7.167 However, the European Communities contends in its first written submission of 
September 2007, "the import regime that [it] has in place today, and which the United States 
challenges with the current proceedings, is not a 'measure taken to comply' with the recommendations 
and rulings of the DSB in 1997."490  The European Communities argues that, since its "current ... 

                                                      
486 Panel Report on Argentina – Poultry Anti-Dumping Duties, para. 7.36. 
487 European Communities' first written submission, para. 52. 
488 Ibid., para. 52. 
489 Ibid., para. 47. 
490 Ibid., para. 47. 
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banana import regime is not a 'measure taken to comply' with the 1997 rulings and 
recommendations"491, "[i]f the United States does indeed consider that the current banana import 
regime violates the GATT, it should commence new proceedings on the basis of Article 6 of the 
DSU."492  According to the European Communities: 

"To hold otherwise would amount to allowing the use of Article 21.5 of the DSU in 
order to challenge any measure relating to a product that has been the subject matter 
of dispute resolution in the past.  Such an abuse of Article 21.5 (and its expedited 
procedures) would run against the nature and the object of Article 21.5 and the 
findings of the Appellate Body in the Canada – Aircraft case."493 

7.168 According to the European Communities: 

"It is settled law that the Article 21.5 proceedings can be used only to challenge the 
legality of the 'measures taken to comply' with the recommendations and rulings of 
the DSB.  They cannot be used to challenge the legality of 'any' measure taken by the 
defending party, even if that measure relates to products that have been the subject of 
dispute resolution procedures in the past.494"495 

7.169 The European Communities concedes that "[f]ollowing a negative panel or Appellate Body 
report, a defending party may take a number of initiatives that may affect the product market that was 
the subject of the dispute."496  However, "[t]he mere fact that these policy initiatives relate to a 
product market that has been the subject of a dispute in the past does not suffice to characterize all of 
these policy initiatives as 'measures taken to comply' with the recommendations and rulings of the 
DSB."497 

7.170 Referring the report of the Appellate Body in US – Softwood Lumber IV 
(Article 21.5 - Canada), the European Communities notes that: 

"[T]he Appellate Body had found in its report ... that it is not 'up to the complaining 
Member alone to determine what constitutes the measure taken to comply.  It is rather 
for the Panel itself to determine the ambit of its jurisdiction'.  The Appellate Body 
also found ... that 'to be sure, characterizing an act by a Member as a measure taken to 
comply when the Member maintains otherwise is not something that should be done 
lightly by a panel'."498 

7.171 According to the European Communities: 

"[A] determination of whether a particular measure constitutes a 'measure taken to 
comply' should be based on (i) the agreement reached between the parties (in our case 
the [Bananas] Understanding) and the rights and obligations undertaken in it (e.g., the 
measures that bring the termination of the retaliation rights);  (ii) the timing of the 

                                                      
491 European Communities' first written submission, para. 51. 
492 Ibid. 
493 Ibid. 
494 (footnote original) See, for example, the Appellate Body report in Canada – Measures affecting the 

export of civilian aircraft, Recourse by Brazil to Article 21.5 of the DSU, WT/DS70/AB/RW, dated 
July 21, 2000 ("Canada – Aircraft"), at paragraph 36. 

495 European Communities' first written submission, para. 46. 
496 Final written version of the European Communities' opening oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 5. 
497 Ibid. 
498 European Communities' response to Panel question No. 12. 
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various measures (e.g., was the decision to introduce the measure taken before the 
negotiation of the [Bananas] Understanding or after);  and (iii) on whether there is a 
link between the DSB recommendations and rulings on the one hand and the 
measures taken on the other."499 

7.172 On the one hand, the European Communities identifies specific measures it has taken since 
1997 as measures taken to comply with the recommendations and rulings of the DSB in the 
EC - Bananas III dispute in 1997.  On the other hand, the European Communities advances various 
arguments contending that its current banana import regime, introduced on 1 January 2006, is not a 
measure taken to comply. 

(i) Alleged measures taken to comply identified by the European Communities 

7.173 As to the measures allegedly taken to comply, the European Communities argues that it 
"had already taken measures to comply with the 1997 Appellate Body report in 1998, when it 
introduced a different banana import regime than the one found by the Appellate Body not to be in 
compliance with the WTO rules."500  The European Communities adds that "as far as the banana 
dispute with the United States is concerned, the 'measures taken to comply' with the findings and 
recommendations of the Appellate Body in 1997 and the rulings and recommendations of the DSB in 
1997 were taken by the European Communities in 2002."501  In particular: 

"In compliance with the [Bananas Understanding], the European Communities 
introduced on January 1, 2002 the final 'measure taken to comply' with the 1997 
Appellate Body report.  This was the tariff-quota based import regime with the 
characteristics agreed in Annex II of the [Bananas] Understanding.  This was the 
'measure taken to comply' that was agreed with the United States."502 

7.174 In response to the arguments of the United States about the relevance of paragraph B of the 
Bananas Understanding503, the European Communities argues that: 

"[T]he Understanding between the European Communities and the United States is 
particularly relevant in determining whether the current banana import regime is a 
'measure taken to comply'.  In particular, the rights and obligations undertaken by 
both parties in the Understanding, the detailed description of the import regime to be 
implemented between 2002 and 2005 and the fact that the retaliation rights of the 
United States would be terminated upon the European Communities' implementation 
of the 2002-2005 import regime, taken together, establish that the 2002-2005 import 
regime was the 'measure taken to comply' that was agreed between the parties."504 

7.175 Further, comparing its various bananas import regimes addressed in the 
Bananas Understanding, the European Communities points out that, in regard to the tariff-only regime 
to be introduced on 1 January 2006, the Understanding: 

"[M]akes simply a reference to that legislation and does not impose any relevant 
obligation on either party (e.g., the Understanding does not provide for any particular 
consequences for either party, if the tariff only import regime is not introduced by 

                                                      
499 European Communities' response to Panel question No. 7. 
500 European Communities' first written submission, para. 48. 
501 Ibid., para. 50. 
502 Ibid., para. 49. 
503 See United States' response to Panel question No. 44. 
504 European Communities' response to Panel question No. 4. 
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January 1, 2006).  This is in stark contrast with the 2002-2005 import regime, which 
(i) is described in great detail in the Understanding's two Annexes, (ii) its 
implementation brings the termination of the United States' retaliatory measures, and 
(iii) a potential non-implementation gave to the United States the right not to adhere 
to the Understanding."505 

(ii) The current EC bananas import regime is not a measure taken to comply 

7.176 The European Communities argues that its current bananas import regime, introduced on 
1 January 2006, is not a measure taken to comply because the EC – Bananas III dispute ended before 
2006 and its current bananas import regime does not have the necessary linkage to the 
1997 recommendations and rulings adopted by the DSB in the EC – Bananas III dispute. 

The EC – Bananas III dispute ended before 2006 

7.177 According to the European Communities, its dispute with the United States, "which had 
culminated with the Appellate Body's report in 1997 and the United States' retaliation measures, 
ended when the parties reached their 'mutually agreed solution' in 2001 and signed the 
[Bananas] Understanding and exchanged the Letters attached as an Exhibit to [the 
European Communities' first written] submission."506  Also, "the tariff-quota based import regime 
with the characteristics agreed in Annex II of the [Bananas] Understanding [and introduced by the 
EC on 1 January 2002] ... was the 'measure taken to comply' that was agreed with the United States 
and this was the end of the banana dispute between the parties."507 

7.178 The European Communities notes that the preamble of: 

"Council Regulation 2587/2001, adopted by the European Communities on 
December 19, 2001, which introduced the 2002-2005 banana import regime[,] ... 
states that the Regulation introduces the measures resulting from: 

'... numerous close contacts with supplier countries and other interested 
parties to settle the disputes ... and to take into account of the conclusions of 
the panel set up under the dispute settlement system of the World Trade 
Organisation (WTO).' 

The European Communities notified this Regulation to the WTO on January 21, 2002 
under the heading 'Status Report on the Implementation of the Recommendations and 
Rulings in the Dispute regarding EC-Regime for the importation, sale and distribution 
of bananas'.  The notification states that 'by this Regulation the EC has implemented 
Phase 2 of the Understandings with the United States and Ecuador'."508 

7.179 The European Communities adds that "the 'measures taken to comply' with the findings and 
recommendations of the Appellate Body in 1997 and the rulings and recommendations of the DSB in 
1997 ... taken by the European Communities in 2002 ... were never challenged by the 
United States."509  In particular, the European Communities argues that: 

                                                      
505 European Communities' response to Panel question No. 14. 
506 European Communities' first written submission, para. 48. 
507 Ibid., para. 49. 
508 European Communities' response to Panel question No. 13. 
509 European Communities' first written submission, para. 50. 
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"The United States and the European Communities agreed in the Understanding in 
2001 that the 'measure taken to comply' with the 1997 DSB recommendations and 
rulings would be the 2002-2005 banana import regime.  If the United States had 
considered that the European Communities had failed to implement that 
'measure taken to comply', the United States should have brought an Article 21.5 
proceeding against that import regime at that time.  However, the United States never 
challenged the 2002-2005 banana import regime.  This means that the dispute that 
had led to the 1997 DSB recommendations and rulings was terminated upon the 
European Communities' implementation of the measure agreed with the 
United States."510 

7.180 Further, according to the European Communities, "the United States' retaliation rights 
terminated upon the European Communities' implementation of this tariff-quota based regime and the 
United States never requested from the DSB the right to reinstate those rights with relation to that 
import regime."511  In particular, the European Communities points out that: 

"The Understanding on Bananas provided that, as of July 1, 2001, the 
European Communities would implement an import regime on the basis of historical 
licensing and with certain characteristics defined in Annex 1 of the Understanding.512  
Upon the European Communities' implementation of this regime, the United States 
would provisionally suspend its retaliation measures."513 

7.181 Furthermore: 

"[According to the Bananas Understanding, a]s soon as possible thereafter, 
the European Communities would implement another import regime on the basis of 
historical licensing with certain other characteristics defined in Annex 2 of the 
Understanding.514  Upon the European Communities' implementation of that regime, 
the United States' right to suspend its concessions would be terminated.515  The 
deadline for the implementation of that regime was January 1, 2002.  If the 
European Communities failed to implement the new regime by that date, the 
United States would have the right to re-impose their retaliation measures.516 

The European Communities implemented the new import regime within the agreed 
deadline and the United States' right to suspend concessions was terminated.  This 
was the end of the banana dispute between the United States and the 
European Communities.517  The United States' agreement to have their retaliation 
rights terminated confirms this point:  the right to suspend concessions must be 

                                                      
510 European Communities' response to Panel question No. 16.  See also European Communities' first 

written submission, paras. 21 and 49. 
511 European Communities' first written submission, para. 49. 
512 (footnote original) See the Understanding, at paragraph C-1. 
513 European Communities' first written submission, para. 22. 
514 (footnote original) See the Understanding, at paragraph C-2. 
515 (footnote original) See the Understanding, at paragraph D-2. 
516 (footnote original) See the Understanding, at paragraph D-3. 
517 (footnote original) See the Status Report on the Implementation of the Recommendations and 

Rulings in the Dispute regarding European Communities – Regime for the Importation, Sale and Distribution of 
Bananas, WT/DS27/51/Add.25, distributed to the WTO on January 21, 2002. 
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revoked once the defending WTO Member has fully complied with the DSB's 
recommendations and rulings.518"519 

7.182 According to the European Communities, under the Bananas Understanding: 

"The only case in which the United States would re-impose retaliatory measures was 
if the Phase II regime [set out in paragraph C-2 of the Bananas Understanding] '(did) 
not enter into force by 1 January 2002'.  [T]he fact that the United States accepted to 
have their retaliation rights terminated upon the implementation of the 
tariff-quota-based import regime described in paragraph C-2 of the 
[Bananas] Understanding confirms that the implementation of that import regime was 
the agreed 'measure taken to comply'."520  

7.183 Further, "[t]he fact that the Understanding provided for the termination and not for the 
continuation of the suspension of the retaliation rights of the United States after January 1, 2002 
confirms that there was no dispute between the United States and the European Communities after 
that date."521 

7.184 The European Communities adds that: 

"Article 22.8 of the DSU provides that retaliation measures must be terminated 'when 
a mutually agreed solution is reached'.  In the present case, the United States agreed 
to terminate its retaliation measures upon implementation of phase 2 of the 
[Bananas] Understanding, i.e., the introduction of the 2002-2005 import regime.  This 
is further evidence that the tariff only regime to be introduced in 2006 was not 'a 
measure taken to comply'."522 

7.185 The European Communities also argues that "the issue of the implementation of 
the EC-Bananas III DSB recommendations and rulings was withdrawn from the DSB's agenda with 
the consent of all WTO members (including the United States), in accordance with Article 21.6 of 
the DSU."523  Accordingly, the European Communities contends:  

"[A] compliance panel is excluded when a dispute has been settled.  In fact, such a 
dispute is considered resolved once and for all.  This is evidenced by the wording of 
Article 21.6 of the DSU, which specifies that the issue of implementation of the 
recommendations or rulings of the DSB stays on its agenda 'until the issue is 
resolved'.  This obviously means that a dispute taken off the agenda is considered 
resolved."524 

No linkage to the DSB recommendations and rulings of 1997 

7.186 The European Communities points out that "it is generally accepted that Article 21.5 
establishes a link between the 'measures taken to comply' and the recommendations and rulings of the 
DSB and that the determination of the scope of the 'measures taken to comply' should involve an 
                                                      

518 (footnote original) See the Handbook on the WTO Dispute Settlement System, A WTO Secretariat 
Publication prepared for publication by the Legal Affairs Division and the Appellate Body, Cambridge 
University Press, at page 81. 

519 European Communities' first written submission, paras. 23-24. 
520 European Communities' second written submission, para. 44. 
521 European Communities' comments on United States' response to Panel question No. 22. 
522 European Communities' response to Panel question No. 8. 
523 European Communities' response to Panel question No. 20. 
524 Ibid. 
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examination of the recommendations and rulings contained in the original report adopted by the 
DSB.525"526  However, the European Communities contends, "there is no link between the 
recommendations and rulings of the DSB [adopted in 1997] and the political decision of the 
European Communities to introduce a tariff-only import regime by January 1, 2006."527 

7.187 Invoking the report of the Appellate Body in US – Softwood Lumber IV 
(Article 21.5 - Canada), the European Communities argues that "in determining whether a challenged 
measure is indeed a 'measure taken to comply', a panel must 'scrutinize the relationships' between the 
challenged measure and the DSB recommendations and rulings."528  Further, the 
European Communities notes that "[t]he Appellate Body found ... that the determination 'may, 
depending on the particular facts, call for an examination of the timing, nature and effects of the 
various measures', as well as 'the factual and legal background against which a declared "measure 
taken to comply" is adopted'."529 

7.188 According to the European Communities: 

"In the 1990s, the European Communities had in place a completely different banana 
import regime.  That regime was based on the allocation of tariff quotas to various 
groups of banana exporting countries, coupled with a licensing system for the banana 
traders."530 

7.189 Further, "the current banana import regime is radically different in design and effect from the 
2002-2005 system, which ... was a 'measure taken to comply'."531 

7.190 The European Communities also argues that: 

"A careful analysis of the findings and recommendations of the Appellate Body 
report in the EC–Bananas III case does not reveal any element that could support a 
conclusion that the European Communities was obliged to move into a tariff only 
regime in order to bring itself into compliance with the covered agreements.  Quite to 
the contrary, the findings and recommendations of the Appellate Body allowed the 
European Communities to bring itself into compliance through the adoption of a 
revised, tariff-quota-based import regime with a different allocation of quotas and 
import licenses.  There is no single finding or recommendation of the Appellate Body 
that could be complied with only through the introduction of a tariff only import 
regime."532 

7.191 Likewise, in response to the argument of the United States that the Bananas Understanding 
"contemplated a series of steps that would culminate with the introduction of a 'tariff only' regime by 
January 1, 2006"533, the European Communities argues that "the [Bananas] Understanding does not 

                                                      
525 (footnote original) See, for example, the report of the Appellate Body in United States – Sunset 

reviews of anti-dumping measures on oil country tubular goods from Argentina, Recourse to Article 21.5 by 
Argentina, dated April 12, 2007 ("US – OCTG (Article 21.5) AB"), at paragraph 142. 

526 European Communities' second written submission, para. 45. 
527 Ibid. 
528 European Communities' response to Panel question No. 12. 
529 Ibid. 
530 European Communities' first written submission, para. 18. 
531 Final written version of the European Communities' closing oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 6. 
532 European Communities' second written submission, para. 45. 
533 United States' second written submission, para. 46. 
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contain any express provision imposing on the European Communities the obligation to implement a 
tariff only regime."534  The  European Communities adds that: 

"Paragraph B [of the Bananas Understanding], to which the United States refers, 
makes a simple reference to a provision of the European Communities' secondary 
legislation, which reflected the political decision of the European Communities to 
change its banana import regime.  This political decision had already been taken 
before the signing of the Understanding between the United States and the 
European Communities and their reaching an agreement on the appropriate 'measures 
taken to comply'.  This is confirmed by the fact that paragraph B refers to an already 
existing piece of European Communities' legislation.  Therefore, the United States 
wrongly asserts in ... its [second] written submission that the parties agreed in the 
[Bananas] Understanding that the tariff only regime would be a part of the 'measure 
taken to comply'.  In light of the difficulties faced with the administration of the TRQ 
regime, the European Communities had indeed taken the decision to move to a more 
simplified tariff-only system over time."535 

7.192 According to the European Communities: 

"The first piece of legislation providing for the introduction of a tariff-only banana 
import regime was Council Regulation 216/2001.  However, the services of the 
European Communities had started discussing the introduction of a tariff only banana 
import regime even earlier.  It is reminded that the Council Regulation establishing 
the common market in bananas required the European Commission to submit by 2001 
proposals about the organisation of the common market after the end of 2002."536 

7.193 Further: 

"[T]he fact that the European Communities introduced a tariff-only regime on 
January 1, 2006, in accordance with the provisions of Regulation 216/2001, does not 
have any legal significance for the European Communities' relations with the 
United States.  The European Communities simply implemented its own legislation in 
accordance with its provisions."537 

7.194 According to the European Communities "if one looks at the general trend of modernisation 
and liberalisation of the European Communities' common agricultural policy, one may conclude that 
the tariff-only banana import regime would have been introduced even in the absence of any dispute 
resolution proceedings in the banana sector, as it has been done in other product sectors."538 

7.195 In response to a question by the Panel, the European Communities states that it agrees539 with 
the argument raised by the ACP third parties that: 

"Article 21.5 proceedings must necessarily be initiated within a reasonable period of 
time from the date the recommendations and rulings to bring the matter into 

                                                      
534 European Communities' second written submission, para. 43. 
535 Ibid.  The European Communities also argues that "[t]he introduction of the tariff-only import 

regime was decided by the European Communities at least 2 years before the signing of the 
[Bananas] Understanding."  Final written version of the European Communities' closing oral statement at the 
substantive meeting of the Panel with the parties and third parties, para. 6. 

536 European Communities' response to Panel question No. 72. 
537 European Communities' response to Panel question No. 14. 
538 European Communities' second written submission, para. 45. 
539 See European Communities' response to Panel question No. 10. 
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conformity with WTO obligations were adopted.  In the present case, 
the recommendations and rulings of the Panel and the Appellate Body in the original 
dispute were adopted by the DSB in September 1997.  Ten years can hardly be 
regarded as a reasonable period of time."540 

7.196 Also, in response to the argument of the United States summarized by the 
European Communities as "an assertion that the Preamble of Regulation 1964/2005 refers to the 
arbitrations held in 2005 within the context of the Doha waiver and, hence, Regulation 1964/2005 
must be considered as a measure taken to comply with the recommendations and rulings adopted by 
the DSB in 1997"541, the European Communities contends that "this point [does not] suffice ... to 
establish a link between the tariff only regime and the recommendations and rulings of the DSB in 
1997."542  First: 

"[T]he arbitrations were part of the waiver granted by the WTO to the 
Cotonou Agreement.  The Cotonou Agreement was only signed in 2000, i.e., 
three years after the adoption of the DSB's recommendations and rulings.  It is 
difficult to see how a Regulation adopted to conform to the terms of a waiver relating 
to an international agreement reached in 2000 can be said to be a 'measure taken to 
comply' with a DSB ruling adopted in 1997."543 

7.197 Second, the European Communities maintains that "the subject matter of the 2005 arbitrations 
has no relation to the 1997 DSB recommendations and rulings."544  According to the 
European Communities: 

"[T]he Appellate Body had found in 1997 that certain aspects of the then applicable 
import regime of the European Communities violated certain WTO rules and, 
therefore, nullified or impaired certain benefits accruing to the complaining WTO 
Members.  In contrast, the 2005 arbitrations sought to determine whether the new 
import regime of the European Communities would at least maintain the total market 
access that the MFN banana exporting countries enjoyed under the old regime. In a 
sense, the two subject matters can be said to be conflicting: the 1997 dispute aimed at 
preserving the WTO rights of  the complainants, while the 2005 arbitrations aimed at 
simply preserving the conditions of access to the EC market which the complainants 
and all other MFN suppliers were enjoying under the former TRQ regime.  Therefore, 
a Regulation adopted to conform to the aims of the 2005 arbitration cannot be a 
'measure to comply' with the findings of the 1997 dispute."545 

7.198 Third, the European Communities argues that "the arbitration arrangement supports the 
proposition that the tariff-quota-based import regime that was in place between January 1, 2002 and 

                                                      
540 ACP Countries' third party written submission, para. 65.  See also European Communities' second 

written submission, para. 43. 
541 European Communities' second written submission, para. 46.  The United States originally 

formulates that argument in the following way:  "The fifth clause in the preamble to EC Regulation 1964 itself 
states that the measures are being taken in an effort to rectify the matter which the two Article I waiver Annex 
arbitrations found inconsistent with that Annex.  The Article I waiver and Annex are inextricably linked to the 
Understandings, which are in turn inextricably linked to the recommendations and rulings of the DSB in 
Bananas III."  United States' second written submission, para. 48. 

542 European Communities' second written submission, para. 47. 
543 Ibid. 
544 Ibid., para. 48. 
545 Ibid. 
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December 31, 2005 was the 'measure taken to comply' with the DSB recommendations and rulings of 
1997."546  According to the European Communities, 

"The aim of the arbitrations was to 'maintain the total market access of the MFN 
suppliers' at its 2002 to 2005 level.  This strongly suggests that the level of MFN 
market access between 2002 and 2005 was satisfactory for the MFN suppliers.  This 
also strongly suggests that whatever market access problems the MFN suppliers had 
at the time the DSB adopted its recommendations and rulings in 1997, had already 
been corrected by 2002–2005.  Indeed, if the MFN suppliers were not satisfied with 
their market access of 2002–2005 (as they were not satisfied with their market access 
in 1997), why would they insist that the level of their 2002–2005 market access be 
preserved?  The fact that the import regime implemented by the 
European Communities between 2002 and 2005 satisfied the MFN suppliers' market 
access interests supports the conclusion that the import regime implemented by the 
European Communities between 2002 and 2005 was the 'measure taken to comply' 
with the DSB recommendations and rulings of 1997."547 

7.199 In response to the United States invoking various EC statements and press releases548, 
the European Communities points out that "none of these statements refer to the tariff-only system 
introduced in 2006 as a 'measure taken to comply' with the DSB's recommendations and rulings in 
Bananas III."549  Rather, "[t]hose statements use terms such as 'to resolve this long-standing dispute', 
'settling the longstanding WTO dispute', 'to put an end to the longstanding bananas dispute', and the 
like."550  However, the European Communities sees a "difference in meaning [between] 'settling a 
dispute' and 'compliance' with DSB's recommendations and rulings"551 because "[a] WTO Member 
might well be ready to go 'beyond' what is necessary for compliance, in order to avoid future disputes 
on a particular subject matter."552  Referring to the Bananas Understanding, the 
European Communities argues that: 

"[I]t is undisputed that a mutually agreed solution may contain elements beyond those 
necessary for compliance with the recommendations and rulings of the DSB.  It is 
also possible that a complaining party may demand less that full compliance or be 
satisfied with some other measure than compliance.  The European Communities 
considers that once a complaining party has settled a dispute, through any measures it 
has agreed to, such party may not bring Article 21.5 proceedings."553 

7.200 Further: 

"In any case, the European Communities does not consider that the Panel can take 
into consideration excerpts of public relations statements, prepared by the press 
service of the European Communities in different contexts and addressed to the 
general public.  The European Communities considers that such press statements, by 
their very nature, cannot contain authoritative interpretations of complex legal issues.  
They are usually prepared by non-lawyers and aim to present to the general public a 
short and simplified version of a situation that is difficult to grasp and analyse, 

                                                      
546 European Communities' second written submission, para. 49. 
547 Ibid. 
548 See United States' second written submission, para. 49;  and Exhibit US-8. 
549 European Communities' second written submission, para. 50. 
550 Ibid. 
551 Ibid. 
552 Ibid. 
553 European Communities' response to Panel question No. 8. 
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sometimes even by legal specialists of the field.  Therefore, their content cannot be 
used to replace proper legal analysis under the DSU."554 

7.201 According to the European Communities, "[t]he credibility of the DSU can only be preserved 
if panels and the Appellate Body base their findings on a solid analysis of the law and the facts and 
not on an analysis of unrelated statements made by the parties in a completely different context."555 

7.202 Accordingly, the European Communities "requests the Panel to disregard all press releases 
and the invitations to public consultation submitted by the United States."556 

7.203 In response to a question by the Panel, the European Communities states that it agrees with 
the following argument by the ACP third parties and "pleads them in the alternative"557 to the 
European Communities' other arguments: 

"To the extent that the dispute relates to a measure which has been adopted pursuant 
to the Doha waiver and other legal instruments which came into existence only after 
an earlier dispute, such measure cannot be regarded as being a measure taken to 
comply with the recommendations and rulings of the DSB adopted in the pre-existing 
earlier dispute."558 

7.204 The European Communities notes that "the United States invites the Panel to determine 
whether the current banana import regime of the European Communities remains covered by the 
Doha waiver."559  However, according to the European Communities,  

"Such determination depends exclusively on the interpretation of the conditions set 
by the Doha waiver and, therefore, it is unrelated to 'compliance with DSB rulings'.  
The conditions imposed by the waiver in relation to the new tariff-only regime are the 
result of negotiations that were not related to the DSB rulings and the 
European Communities' compliance with them.  Therefore, a dispute over the 
continued existence of the Doha waiver should have been brought under a new 
dispute settlement case and not as a case under Article 21.5 of the DSU."560 

7.205 In response to the argument by the United States that "the Panel should take the EC's 
argument [in the parallel compliance proceeding brought by Ecuador in 2007] that its current bananas 
regime implements a suggestion by the compliance panel in Bananas III as a concession by the 
EC that the measure taken by the EC on January 1, 2006 is directly linked to the DSB's 
recommendations and rulings"561, the EC responds that: 

"[I]n reaching any finding under the current proceedings, the Panel should not and 
cannot take into consideration any proceedings between the European Communities 

                                                      
554 European Communities' second written submission, para. 50. 
555 Final written version of the European Communities' opening oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 8. 
556 European Communities' second written submission, para. 50. 
557 European Communities' response to Panel question No. 11. 
558 ACP Countries' third party written submission, para. 94. 
559 European Communities' response to Panel question No. 11. 
560 Ibid. 
561 Final written version of the European Communities' opening oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 16. 
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and parties other than the United States, such as the Article 21.5 proceedings 
requested by Ecuador in 1999.  To do otherwise, would lead to inequitable results."562 

7.206 In particular, the European Communities argues that: 

"[T]he United States cannot rely on the findings or suggestions of the first Ecuador 
Article 21.5 Panel.  The United States cannot be harmed by those findings and 
suggestions.  It is only fair that the United States should not derive any benefit from 
them either."563  

7.207 Moreover, "the European Communities considers that the Panel cannot take into 
consideration in the current proceedings the claims and defences advanced in the proceedings brought 
by Ecuador."564 

(b) The United States' response 

7.208 The United States "requests that the Panel find that ... the EC has failed to comply with the 
recommendations and ruling of the DSB"565, namely "the recommendations and rulings adopted by 
the Dispute Settlement Body on September 25, 1997566"567, "includ[ing] the findings of 
inconsistencies of the EC's bananas regime as well as the recommendation that the 
European Communities 'bring the measures found in this Report and in the Panel Reports, as modified 
by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the 
obligations of the European Communities under those agreements.'568"569 

7.209 The United States contends that the "tariff and tariff rate quota measures [introduced by the 
European Communities in 2006] fail to bring the EC into compliance with the Bananas III 
recommendations and rulings and its WTO obligations."570  The United States argues that: 

"After almost ten years from the adoption by the DSB of its recommendations and 
rulings in European Communities - Regime for the Importation, Sale and Distribution 
of Bananas ('Bananas III')571, and many opportunities for reform afforded to the 
EC by the United States and other affected Members, the EC has yet to implement the 
DSB's recommendations and rulings with a WTO compliant import regime for 
bananas."572 

7.210 The United States notes that "[o]n January 1, 2006, the EC implemented a new regime for 
importation of bananas through Council Regulation (EC) No. 1964/2005 ('Regulation 1964')573."574  
However, according to the United States, "[t]his latest regime continues to discriminate in favor of 

                                                      
562 European Communities' response to Panel question No. 78. 
563 European Communities' comments on United States' response to Panel question No. 42. 
564 European Communities' response to Panel question No. 78. 
565 United States' first written submission, para. 49. 
566 (footnote original) WT/DSB/M/37 (4 November 1997). 
567 United States' response to Panel question No. 5. 
568 (footnote original) Bananas III (AB), WT/DS27/R/USA, para. 257. 
569 United States' response to Panel question No. 5. 
570 United States' first written submission, para. 3. 
571 (footnote original) Adopted 25 September 1997, WT/DSB/M/37 (4 November 1997). 
572 United States' first written submission, para. 1. 
573 (footnote original) Council Regulation (EC) No. 1964/2005, OJL 316/1, 2 December 2005, 

amending Council Regulation (EEC) No. 404-93, OJL 47/1, 25 February 1993.  Exhibit US–1. 
574 United States' first written submission, para. 2. 
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imports of bananas originating in African, Caribbean and Pacific ('ACP') countries and against 
imports of bananas from other countries."575 

7.211 Accordingly, the United States requests that the Panel reject the EC's preliminary objection 
that "Regulation 1964 is not a 'measure taken to comply' with recommendations and rulings of the 
DSB and therefore not within the scope of Understanding on Rules and Procedures Governing the 
Settlement of Disputes ('DSU') Article 21.5.576"577  The United States adds that it: 

"[W]as a party to the original Bananas III proceeding.  It therefore has full rights to 
ensure that the EC complies with the recommendations and rulings of the DSB."578 

(i) The current EC bananas regime is a measure taken to comply 

7.212 The United States asserts that: 

"[T]he bananas import regime implemented by the European Communities on 
January 1, 2006 is a 'measure taken to comply with the recommendations and rulings' 
of the Dispute Settlement Body ('DSB') and is therefore properly before this Panel 
under Article 21.5 of the Understanding on Rules and Procedures Governing the 
Settlement of Disputes ('DSU')."579 

7.213 The United States describes that import regime in the following manner: 

"On January 1, 2006, the European Communities implemented a revised regime for 
the importation of bananas through Council Regulation (EC) No. 1964 of 2005.  
Article 1 of Regulation 1964 contains two elements.  Paragraph 1 establishes that 
from January 1, 2006, the most-favored-nation, or MFN, tariff rate for bananas will 
be set at 176 euros per ton.  Paragraph 2 creates an exception to this MFN rate by 
establishing a duty-free tariff rate quota of up to 775,000 tons per year available 
exclusively to bananas originating in the African, Caribbean and Pacific countries or 
ACP countries.  MFN-origin bananas have no right to enter under the zero-duty ACP 
tariff rate quota."580 

7.214 The United States agrees with European Communities that: 

"The text of Article 21.5 is clear that is applies where 'there is disagreement as to the 
existence or consistency with a covered agreement of measures taken to comply with 
the recommendations and rulings' of the DSB.  It is thus correct that Article 21.5 
proceedings are limited to challenges regarding the existence or consistency of 
'measures taken to comply,' not 'any' measure."581 

7.215 However, "the United States recalls that, as the Appellate Body has noted, '[p]anels and the 
Appellate Body alike have found that what is a "measure taken to comply" in a given case is not 

                                                      
575 United States' first written submission, para. 2. 
576 (footnote original) EC First Written Submission, paras. 46-52. 
577 United States' second written submission, para. 3.  See also ibid., para. 1. 
578 Final written version of the United States' closing oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 3. 
579 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 2. 
580 Ibid., para. 3. 
581 United States' response to Panel question No. 39. 
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determined exclusively by the implementing Member.'582"583  Also, "an implementing Member's 
designation of a measure as one taken to comply, or not, is not determinative.584"585 

7.216 The United States does not contest the EC argument that introducing a tariff-only bananas 
import regime was not the only way for the European Communities to comply with the DSB 
recommendations and rulings of 1997 in the EC – Bananas III dispute.  However, the United States 
contends that: 

"The EC argument turns the idea of 'measure taken to comply' on its head.  
The EC argues that any time there is more than one way to come into compliance, 
none of the options will ever be a 'measure taken to comply' because the responding 
Member could have made another choice instead.  That is fundamentally wrong.  
A complaining Member must be able to have a panel look at the choice the 
responding Member actually made."586 

7.217 The United States notes that "[t]he recommendation of the Appellate Body was for the EC to 
'bring the measures found in this Report and in the Panel Reports, as modified by this Report, to be 
inconsistent with the GATT 1994 and the GATS into conformity with the obligations of the 
European Communities under those agreements.'"587  Thus, the United States contends, "[c]ertainly a 
WTO-consistent tariff only regime would be consistent with this recommendation."588 

7.218 The United States also argues that "[t]he original determination and original panel 
proceedings, as well as the redetermination and the panel proceedings under Article 21.5, form part of 
a continuum of events.'589  According to the United States: 

"Whether taken together or separately, the EC's own declarations, the factual and 
legal continuum of EC actions since Bananas III (including the various legal 
instruments adopted by the EC), and the banana measures currently in force establish, 
with unmistakable clarity, that the EC's 2006 banana regime, set out in 
Regulation 1964, constitutes a 'measure taken to comply' with Bananas III 
recommendations and rulings and is therefore within the scope of this Panel's purview 
pursuant to DSU Article 21.5."590 

7.219 According to the United States, there has been a continuum of events leading to the current 
EC bananas import regime, such that it would therefore qualify as a measure taken to comply:  
"the circumstances leading up to Regulation 1964 establish a series of steps on the part of the 

                                                      
582 (footnote original) Appellate Body Report, United States – Final Countervailing Duty 

Determination with Respect to Certain Softwood Lumber from Canada, WT/DS257/AB/RW, adopted 
20 December 2005, para. 73. 

583 United States' comment on the European Communities' response to Panel question No. 14. 
584 (footnote original) United States – Final Countervailing Duty Determination with Respect to 

Certain Softwood Lumber from Canada, WT/DS257/AB/RW, adopted 17 February 2004, para. 73. 
585 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 4. 
586 United States' response to Panel question No. 42. 
587 Ibid. 
588 Ibid. 
589 (footnote original) Mexico - Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from 

the United States (21.5) (WT/DS132/AB/RW), para. 121. 
590 United States' second written submission, para. 52. 
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EC since 1999 leading towards compliance with the Bananas III recommendations and rulings by 
means of a tariff-only regime to be installed no later than January 2006.591"592 

7.220 In particular, the United States notes that: 

"On September 25, 1997, the DSB adopted the panel and Appellate Body reports in 
Bananas III and recommended that the EC bring its measures into compliance.  The 
EC stated that it could not do so immediately, and an arbitrator acting under 
Article 21.3 of the DSU determined that the EC would have fifteen months and one 
week to bring itself into compliance – that is until January 1, 1999.  By that date, the 
EC implemented two regulations, consisting of a discriminatory tariff rate quota and a 
license-based system.  These two regulations were then found in breach of the 
GATT 1994 and the GATS by a compliance panel established at the request of 
Ecuador and by an arbitrator reviewing a US request for authorization to suspend 
concessions.  The DSB adopted the report of the Article 21.5 panel on May 6, 1999, 
again recommending that the EC bring itself into compliance.  The DSB authorized 
the United States to suspend concessions on April 19, 1999."593 

7.221 Subsequently: 

"In November of 1999, in its status report regarding implementation of the DSB's 
recommendations concerning its banana import regime, the EC representative 
announced a new compliance proposal.  This proposal would include a 'two-stage 
process' involving a transitional period with a preferential tariff rate quota system for 
ACP countries, followed by a flat tariff.594  At the meeting, many concerns were 
raised about the lack of details of the proposal and the perpetuation of discrimination 
between Latin American and ACP suppliers."595 

7.222 The United States lays great emphasis on that status report by the European Communities: 

"As part of its status report on November 19, 1999, required under Article 21.6 of the 
DSU, the EC announced to the entire WTO Membership a second attempt to reform 
its banana regime.  As reflected in the DSB minutes, this 'proposal to modify 
[the EC's] banana import regime' was to comprise a 'two-stage process, namely, after 
a transitional period during which a tariff quota system would be applied with 
preferential access for ACP countries, a flat tariff would be introduced.'596  
This description shows that the measures comprising this 'two-stage process' – a 
transitional period with quotas, with a flat-tariff at the end –  were intended to be 
measures taken to comply."597 

                                                      
591 (footnote original) See EC Statement to the Dispute Settlement Body on 19 November 1999, 

WT/DSB/M/71, 11 January 2000;  EC Press Release:  "Commission gives new impetus to resolve banana 
dispute," IP/00/707, 5 July 2000. 

592 United States' second written submission, para. 50. 
593 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 5. 
594 (footnote original) WT/DSB/M/71, 11 January 2000, page 2. 
595 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 6. 
596 (footnote original) Minutes of Meeting of the Dispute Settlement Body held on 19 November 1999, 

WT/DSB/M/71 (11 January 2000). 
597 United States' response to Panel question No. 4. 
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7.223 The United States adds that: 

"[T]he EC's statement to the DSB on that date concludes with the following 
assessment by the EC of its two-stage proposal:  'The EC believed that its proposal 
provided the best outcome to this dispute.'"598 

7.224 The United States notes that "[a]fter two years of continued non-compliance, in April 2001 
the EC reached the Understanding on Bananas with the United States, and a very similar one with 
Ecuador."599  The United States points out that: 

"Consistent with the proposal that the EC had laid out in November 1999, the 
[Bananas] Understanding set out a 'two-stage process', with a transitional period with 
tariff rate quotas granting preferential treatment for the ACP countries and the 
introduction of a 'Tariff Only regime for imports of bananas no later than 1 January 
2006.'"600 

7.225 While the United States does not consider the Bananas Understanding a mutually agreed 
solution601, it "readily acknowledges the Understanding's direct relevance for purposes of establishing 
that the EC's current bananas import regime is a measure taken to comply with the DSB's rulings and 
recommendations."602 

7.226 The United States argues that "[t]he Understanding is an important fact in the procedural 
history of this dispute, as it set out the roadmap through which the United States and Ecuador 
expected that the bananas dispute would be finally resolved."603 

7.227 The United States adds that "[i]t is interesting that while the EC argues that the Understanding 
precludes the United States from bringing this claim at all using arguments not based on the text of 
the Understanding or any well-founded legal basis, it would ignore the plain meaning of the text."604 

7.228 Turning to the text of the Bananas Understanding, the United States argues that: 

"The Understanding laid out a series of steps, over multiple years, through which the 
EC would bring itself into compliance.  Paragraph A of the [Bananas] Understanding 
serves as the introduction for the steps that follow which 'identified the means by 
which the long-standing dispute over the EC's banana import regime [could] be 
resolved.'605"606 

                                                      
598 United States' comment on the European Communities' response to Panel question No. 4. 
599 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 7. 
600 United States' response to Panel question No. 4. 
601 The United States maintains that "[r]epeated efforts at negotiating a WTO-consistent and mutually 

acceptable solution with the EC have been unsuccessful."  United States' first written submission, para. 1. 
602 United States' response to Panel question No. 44. 
603 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 7. 
604 Ibid.  See also United States' response to Panel question No. 46. 
605 (footnote original) US – EC Understanding on Bananas, para. A.  WT/DS27/59, G/C/W/270. 
606 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 8. 
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7.229 In turn: 

"Paragraph B [of the Bananas Understanding] states that the EC 'will introduce a 
Tariff Only regime for imports of bananas no later than 1 January 2006.'  [A]lthough 
chronologically this would have been the last step to be taken, it is the first step 
outlined in the Understanding.  ... [T]his was a central element in the 'means by which 
the long-standing dispute over the EC's banana import regime can be resolved,' 
[namely] ... that there would be a continuum of actions to be taken, culminating with 
this step.  This would have been the final action to be taken in bringing the EC regime 
into compliance."607 

7.230 Furthermore: 

"Paragraph C [of the Bananas Understanding] begins with 'in the interim'.  That is, 
before taking the final step set out in paragraph B, there were a series of other steps 
that needed to be taken.  Paragraph C, in conjunction with Annex I, goes on to detail 
the interim licensing regime the EC would use between July 1, 2001, and December 
31, 2005.  These steps were 'interim' because they still discriminated between WTO 
Members, as evidenced inter alia by the fact that the EC recognized that it would 
need waivers of Article I and XIII of the GATT 1994."608 

7.231 The United States notes that: 

"Paragraph D [of the Bananas Understanding] then deals with steps the United States 
would take, in response to the successful completion of interim steps by the EC, with 
respect to the US suspension of concessions against EC exports."609 

7.232 In turn: 

"Paragraph E [of the Bananas Understanding] provides that the United States would 
lift its reserve concerning the waiver of the EC's WTO obligations under GATT 1994 
Article I for ACP-origin bananas.  In addition, the United States would work towards 
promoting the acceptance by the WTO membership of the request for the Article XIII 
waiver that would be needed for the management of quota C until 
December 31, 2005."610 

7.233 The United States emphasizes that: 

"[P]er the terms of the Understanding, the measures taken to comply with the DSB 
recommendations included a series of interim steps and a final step on 
January 1, 2006 – that is, the introduction of a tariff only regime.  The interim regime 
between July 1, 2001, and December 31, 2005, was a measure taken to comply, and 
the regime that the EC introduced on January 1, 2006, which it claims to be a 
tariff-only regime, is also a 'measure taken to comply.'"611 

                                                      
607 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 9. 
608 Ibid., para. 10. 
609 Ibid., para. 11. 
610 Ibid., para. 12. 
611 Ibid, para. 13. 
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7.234 Further, as regards the timing of the introduction of the current EC bananas import regime, 
the United States agrees612 with the argument of Nicaragua and Panama that: 

"The [Bananas] Understanding called for a Tariff-Only regime by 1 January 2006 in 
order to come into compliance with Bananas III.  Regulation 1964 took effect 
precisely on 1 January 2006 in order to put into force a 'tariff only' regime.613  
The timing of the current compliance measures, thus, fulfilled the Understanding's 
compliance timeline."614 

7.235 According to the United States, there is a close link between the Bananas Understanding and 
the various EC internal legal instruments: 

"[T]he implementation of a tariff only regime by January 1, 2006 was part of the 
steps agreed in the [Bananas] Understanding with the EC that would constitute the 
'means by which the long-standing dispute ... can be resolved.'  This is expressly set 
out in paragraph B of the [Bananas] Understanding.  Paragraph B references 
Regulation 404, as amended by Regulation 216.  The first Whereas clause of 
Regulation 1964, in turn also references Regulation 404, as amended, with respect to 
the move to a tariff only regime by January 1, 2006.  Regulation 1964 is inextricably 
linked to the Understanding and the steps that the EC had agreed to take for purposes 
of compliance with the Bananas III recommendations and rulings.  The fact that the 
EC put this measure into place on the date contemplated by the Understanding 
reinforces the point that the EC, itself, understood that its new regime was a step it 
was taking to implement the rulings and recommendations of the DSB."615 

7.236 The United States adds that "the progression of legal instruments adopted by the EC since 
Bananas III, further confirms the link between Regulation 1964 and the Bananas III rulings."616 

7.237 According to the United States, those instruments start with Regulation 404, which was 
amended in 2001 by Regulation 216 to require a tariff only regime, and concluded with Regulation 
1964, which purportedly implemented the EC's 'tariff only' regime."617  In particular, the United States 
agrees618 with the argument by Nicaragua and Panama that: 

"– Regulation 404, the underlying EC regulation examined in Bananas III, was 
found in several of its trade provisions to be WTO-inconsistent. 

– Regulation 216 amended Regulation 404 to require a Tariff-Only regime by 
no later than 1 January 2006 'to settle' Bananas III and 'compl[y] with the 
rules on international trade.' 

– Regulation 1964 implemented the current measures for the express purpose 
of fulfilling the tariff-only requirement of Regulation 404,619 as amended by 
Regulation 216."620 

                                                      
612 United States' response to Panel question No. 14. 
613 (footnote original) Id., Whereas Clause (1). 
614 Third Party joint written submission of Nicaragua and Panama, para. 54. 
615 United States' response to Panel question No. 14.  See also United States' second written 

submission, para. 51. 
616 United States' second written submission, para. 50. 
617 Ibid. 
618 See United States' response to Panel question No. 13. 
619 (footnote original) Regulation 1964/2005. 
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7.238 According to the United States, these "three regulations ... provide evidence of the connection 
between the measure that was found to be in non-compliance in Bananas III, Regulation 404, and the 
measure subject to this proceeding, Regulation 1964."621  The United States argues that: 

"Regulation 216, amending Regulation 404, set out an interim tariff rate quota 
regime, which would culminate with a tariff only regime by January 1, 2006.  
Regulation 1964 establishes the purported tariff only regime by January 1, 2006.  
This regime can be no other than the regime described by the EC since its proposal 
was made at the November 19, [1999] DSB meeting and expressly included in 
paragraph B of the [Bananas] Understanding entered into with the United States (and 
Ecuador).  Indeed, paragraph B [of the Bananas Understanding] references 
Regulation 404, as amended by Regulation 216."622 

7.239 As regards EC Regulation 1964, the United States points out that "the intended effect of the 
EC's current measures is closely linked to Regulation 216, which in 2001 sought to 'settle' the 
long-standing Bananas dispute by calling for a 'tariff only' regime by January 1, 2006."623  Further: 

"The fifth clause in the preamble to EC Regulation 1964 itself states that the 
measures are being taken in an effort to rectify the matter which the two Article I 
waiver Annex arbitrations found inconsistent with that Annex.  The Article I waiver 
and Annex are inextricably linked to the Understandings, which are in turn 
inextricably linked to the recommendations and rulings of the DSB in 
Bananas III."624 

7.240 The United States argues that: 

"The status of the EC's measures is further confirmed by numerous EC statements 
made between 1999 (when the EC first developed its 'two-stage' Bananas III 
compliance solution) through 2006 (when, according to the EC, it implemented its 
final stage).  While these statements are too numerous to list here,625 
the EC statements made after 2002, when the EC argues, for purposes of this 
proceeding, that it implemented its 'measure taken to comply,' confirm that the 
EC itself did not believe it had taken a 'measure taken to comply' at that time."626 

7.241 Exhibit US-8, which lists excerpts from the EC statements invoked by the United States, 
contains inter alia the following quotations from EC communications to WTO bodies: 

(a) "The EC proposes to the DSB a 'two-stage' process for complying with Bananas III, 
under which a revised 'transitional' tariff quota system would first be implemented, to 
be followed by a 'flat-tariff' regime no later than 1 January 2006.627"628 
("19 November 1999 EC Statement to the DSB"629); 

                                                                                                                                                                     
620 Third Party joint written submission of Nicaragua and Panama, para. 53. 
621 United States' response to Panel question No. 13. 
622 United States' response to Panel question No. 13. 
623 United States' second written submission, para. 51. 
624 Ibid., para. 48. 
625 (footnote original) See Exhibit US–8 for a full list of EC statements. 
626 United States' second written submission, para. 49. 
627 (footnote original) Dispute Settlement Body, Minutes of the Meeting Held in the Centre William 

Rappard on 19 November 1999, WT/DSB/M/71, 11 January 2000, Item 1. 
628 Exhibit US-8, p. 1. 
629 Ibid. 
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(b) "The [EC] proposal envisages a two-stage process, comprising a tariff rate quota 
(TRQ) system for several years;  this system will be replaced by a tariff only system 
no later than 1 January 2006.630"631 ("11 February 2000 EC Status Report to the 
DSB"632); 

(c) "The EC and [US/Ecuador] have identified the means by which the long-standing 
dispute over the EC's banana import regime can be resolved ... [T]he EC will 
introduce a Tariff-Only regime for imports of bananas no later than 
1 January 2006.633"634 ("April 2001 EC–US and EC–Ecuador Understandings"635);  
and 

(d) "The Understandings are 'a mutually satisfactory solution within the meaning of 
Article 3.6 of the DSU regarding the implementation by the EC of the conclusions 
and recommendations adopted by the DSB in the dispute "Regime for the 
importation, sale and distribution of bananas" [Bananas III]'.636"637 ("22 June 2001 
EC DSU Article 3.6 Notification"638). 

7.242 Further, Exhibit US-8 contains the following excerpt from the European Communities' GATT 
Article XIII Waiver639 of November 2001: 

"The understandings reached by the EC, Ecuador and the United States ... identify the 
means by which the longstanding dispute over the EC's banana regime can be 
resolved, in particular their provision for a temporary global quota allocation for ACP 
banana supplying countries ... to enable them to prepare for a tariff-only regime 
...640"641   

7.243 The United States argues that "[t]he various EC statements and communications provide 
factual evidence that the regime implemented on January 1, 2006 is a 'measure taken to comply'".642 

7.244 The United States also: 

"note[s] that in the related [compliance] proceeding brought by Ecuador [in 2007], the 
EC argues that the January 1, 2006 regime implements one of the suggestions made 

                                                      
630 (footnote original) Status Report by the European Communities, European Communities – Regime 

for the Importation, Sale and Distribution of Bananas, WT/DS27/51/Add.1, 11 February 2000 (emphasis 
added). 

631 Exhibit US-8, p. 1. 
632 Ibid. 
633 (footnote original) EC–US Understanding, paras. A and B;  EC–Ecuador Understanding, paras. A 

and B. 
634 Exhibit US-8, p. 2. 
635 Ibid. 
636 (footnote original) EC Notification, 1st paragraph of Communication, WT/DS27/58, 

(emphasis added). 
637 Exhibit US-8, p. 2. 
638 Ibid. 
639 Ibid. 
640 (footnote original) GATT Article XIII Waiver, WT/MIN(01)/16, 14 November 2001 

(emphasis added). 
641 Exhibit US-8, p. 2. 
642 United States' response to Panel question No. 41. 
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by the panel in the Ecuador 21.5 report.  In that proceeding, the EC argues that 
therefore the measure cannot be challenged."643 

7.245 The United States "believes those arguments [by the European Communities] are completely 
unfounded."644  However: 

"For purposes of this proceeding ... the Panel should take the EC's argument that its 
current bananas regime implements a suggestion by the compliance panel in 
Bananas III as a concession by the EC that the measure taken by the EC on January 
1, 2006 is directly linked to the DSB's recommendations and rulings.  ... [T]he Panel 
should conclude that the EC's current bananas import regime is a 'measure taken to 
comply'."645 

7.246 Further, while the United States "is not claiming that th[e] last step [foreseen for the EC by 
the Bananas Understanding] is a measure taken to comply because of its relationship to the first 
Ecuador [compliance] proceeding [of 1999],"646 the United States notes that "the first suggestion by 
the first Article 21.5 panel [requested by Ecuador in 1999] was indeed that the EC 'could choose to 
implement a tariff-only system for bananas, without a tariff quota.'647"648  According to the 
United States, "[t]he fact that the panel in the first Ecuador 21.5 proceeding conceived of a tariff only 
regime as a potential means for compliance demonstrates the error in the EC argument that its move 
to what it describes as a tariff only regime in this proceeding is not a 'measure taken to comply.'"649 

7.247 The United States argues that: 

"To the extent that the EC may be arguing that the first Ecuador 21.5 panel's legal 
reasoning cannot be considered by this Panel, the EC is wrong.  Prior panel and 
Appellate Body reports can be taken into account by subsequent panels."650 

Also, "with respect to the EC's claim in paragraph 9 that the United States cannot  'benefit' 
from a proceeding to which we were not a party, the United States notes that findings in a 
different proceeding may be considered by the Panel to the extent they are persuasive."651 

(ii) The response of the United States to the EC arguments that the link with the original 
recommendations and rulings was broken 

7.248 The United States also advances various arguments to refute the EC assertion that the link 
with the original recommendations and rulings of the DSB in 1997 in the EC – Bananas III dispute 
has been broken. 

7.249 As regards the nature of the measures in question, the United States "agrees that the 
EC bananas regime in the 1990s contained additional tariff rate quotas allocated to different countries 

                                                      
643 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 16. 
644 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 16. 
645 Ibid.  See also United States' response to Panel question No. 6. 
646 United States' comment on the European Communities' response to Panel question No. 13. 
647 (footnote original) Bananas III (21.5) (Ecuador), para. 6.156. 
648 United States' response to Panel question No. 6. 
649 Ibid. 
650 United States' comment on the European Communities' response to Panel question No.6. 
651 United States' comment on the European Communities' response to Panel question No. 4. 
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and a licensing system for traders."652  Nevertheless, the United States "disagrees with the EC's 
statement that its banana regime in 1990s was 'completely different'."653  According to the 
United States "there is a great deal of similarity in that the current regime suffers from the same WTO 
non-compliant aspects as the regimes found to be in breach in the earlier Bananas III proceedings."654  
Further, the United States claims that "the essential nature of the EC's banana measures is closely 
linked to the original EC banana quota and tariff regime found to be WTO-inconsistent in 
Bananas III."655 

7.250 As regards the EC arguments concerning the lapse of time between the DSB 
recommendations and rulings and the adoption of the current EC bananas import regime, the 
United States argues that "[t]his argument must be soundly rejected."656  According to the 
United States:  

"Article 21.5 of the DSU does not contain any such 'reasonable period of time' 
limitation.  Thus, there is no textual basis for the EC's proposed approach.  ... [T]he 
EC is attempting to impute into the text terms and conditions that are not there and 
were not agreed by Members."657 

7.251 Further, the United States argues that: 

"[T]he timing in this case derives from the timeline laid down in the Understanding 
itself, which required as a final step the implementation of a tariff only regime by 
January 1, 2006.  The United States, Ecuador, and the other original complaining 
parties recognized the importance that trade in bananas has for many of the 
ACP countries and recognized that an abrupt fix to the bananas problem could have a 
negative impact.  That is why the United States, Ecuador and others were willing to 
allow for a lengthy transitional period of adjustment leading to a new, tariff only 
regime by January 1, 2006, as set out in the Understanding."658 

7.252 However, according to the United States, "[t]his forbearance, by the United States and the 
Latin American banana suppliers, has unfortunately been repaid by the EC with continued 
discrimination and noncompliance."659 The United States adds that: 

"It would have been much welcomed if the EC had brought itself into compliance 
immediately upon adoption of the DSB's recommendations and rulings in 1997 or at 
the end of the reasonable period of time - that is, January 1, 1999.  Instead, the 
EC chose to perpetuate a discriminatory system of tariff rate quotas."660 

7.253 While noting that "[t]he final step provided for in the EC-US Understanding, the introduction 
of a tariff only regime by January 1, 2006, was not scheduled to happen until four years [after 2002]", 

                                                      
652 United States' response to Panel question No. 37. 
653 Ibid. 
654 United States' response to Panel question No. 37. 
655 United States' second written submission, para. 51. 
656 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 15. 
657 United States' response to Panel question No. 10. 
658 Ibid. 
659 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 15. 
660 Ibid. 
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the United States contends that "[t]o argue that the EC did not need to take that final step with respect 
to the EC-US Understanding would read paragraph B out of the Understanding."661 

7.254 The United States also: 

"[N]ote[s] that in other cases, a long period of time between the original rulings and 
the 'measure taken to comply' has not prevented Article 21.5 review.  For example, in 
the FSC662 case, the EC requested and obtained the establishment of a second 
Article 21.5 panel almost 5 years after the original ruling by the DSB.  In that case, 
the DSB adopted the recommendations and rulings in March 2000 and the second 
Article 21.5 panel was established February 2005.  In addition, in EC – Hormones663 
the EC claimed compliance over five years from the date of adoption of the 
recommendations and rulings by the DSB.  The EC claimed that if the United States 
disagreed, it should seek recourse to an Article 21.5 panel.664  Accordingly, the 
EC itself has admitted what is already plain on the text of Article 21.5 -  that the 
length of time is not a bar to having recourse to Article 21.5."665 

7.255 Likewise, referring to the European Communities' Response to Questions from the Panel by 
the European Communities (29 April 2005) in US - Softwood Lumber IV (Article 21.5 – Canada), the 
United States points out that: 

"[T]he EC position with respect to Article 21.5 [in that dispute was] that:  'The nature 
of the special procedures suggests that the purpose of the phrase "existence or 
consistency with a covered agreement of a measure taken to comply ..." in 
Article 21.5 is to cover any further dispute that relates to the original dispute'666 and 
that the time lapse before the new measure is taken is not a bar to Article 21.5 
proceedings against that measure.667"668 

7.256 As regards the European Communities' argument that the introduction of a tariff-only bananas 
import regime was an autonomous and internal policy decision of the European Communities, the 
United States refers to the text of the Bananas Understanding, and argues that "the fact that a tariff 
only regime could have been introduced by the EC independently of the bananas dispute does not 
change the fact that the Understanding on Bananas specifically provides for this step."669  According 
to the United States, "[w]hat is relevant is that the EC agreed to include it in the Understanding, as 

                                                      
661 United States' second written submission, para. 46. 
662 (footnote original) United States – Tax Treatment for "Foreign Sales Corporations", Second 

Recourse to Article 21.5 of the DSU by the European Communities, WT/DS108/AB/RW2, adopted 
March 14, 2006. 

663 (footnote original) EC – Measures Concerning Meat and Meat Products (Hormones), 
WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998. 

664 (footnote original) See Minutes of Meeting held on 1 December 2003, WT/DSB/M/159 
(15 January 2004), para. 23. 

665 United States' response to Panel question No. 10. 
666 (footnote original) Response to Questions from the Panel by the European Communities 

(29 April 2005) in United States – Final Countervailing Duty Determination with Respect to certain Softwood 
Lumber from Canada – Recourse to Article 21.5 of the DSU (DS257), para. 5. 

667 (footnote original) Id., para. 14. 
668 United States' comment on the European Communities' response to Panel question No. 7. 
669 United States' response to Panel question No. 42. 
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paragraph B."670 Conversely, the United States argues, "[a] 'political decision' could have been undone 
at any point."671 

7.257 The United States adds that: 

"When the political decision to move to a tariff only system was taken is not relevant.  
It makes sense that the EC would only have agreed to sign a bilateral agreement 
committing itself to doing so only after the 'political decision' had been made.  
Indeed, the fact that the EC may have decided to move to a tariff only regime by 
January 1, 2006 before the Understanding and then included it in the Understanding 
seems to buttress our position."672 

7.258 Further, the United States maintains that:  "The EC's argument that ... paragraph [B of the 
Bananas Understanding] is just a 'simple reference' to secondary legislation 'which reflected the 
political decision of the European Communities to change its banana import regime'673 before the 
signing of the Understanding is an attempted post hoc rationale inconsistent with the plain text of the 
Understanding."674 

7.259 As regards the argument by the ACP third parties that the link with the original DSB 
recommendations and rulings was broken by the Bananas Understanding and by the Doha Waiver675, 
the United States argues that "the ACP can point to nothing in the text of the DSU that speaks to 
'breaking the connection'"676, thus "[t]he ACP proposed approach is without any legal basis."677 

7.260 According to the United States, in regard to the Bananas Understanding: 

"[A]s a matter of fact, the opposite is true.  The [Bananas] Understanding affirms the 
connection between the DSB recommendations and rulings and the EC new banana 
regime.  The [Bananas] Understanding is a bilateral understanding between the 
United States and the EC.  In that Understanding, the EC agreed to undertake certain 
steps to bring itself into compliance.  Those steps included, per the terms of 
paragraph B of the Understanding, the adoption of a tariff only regime by January 1, 
2006.  The waiver was itself contemplated within the terms of the Understanding.  In 
any case, ... the January 1, 2006 regime was a measure to be taken to comply, 
expressly set out in the Understanding."678 

7.261 Further, the United States disagrees with the argument of the ACP third parties that: 

"Paragraph 6 of the Doha waiver and th[e] Arbitrator's statement support the view 
that disputes may arise specifically from the Doha waiver and its implementation and 
justifies recourse to the dispute settlement system.  To the extent that the dispute 

                                                      
670 United States' comment on the European Communities' response to Panel question No. 14. 
671 United States' comment on the European Communities' response to Panel question No. 72. 
672 United States' response to Panel question No. 47.  See also United States' comment on the European 

Communities' response to Panel question No. 14;  United States' comment on the European Communities' 
response to Panel question No. 72;  and final written version of the United States' opening oral statement at the 
substantive meeting of the Panel with the parties and third parties, para. 9. 

673 (footnote original) Second Written Submission by the European Communities, para. 43. 
674 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 9. 
675 See ACP Countries' third party written submission, para. 7. 
676 United States' response to Panel question No. 9. 
677 Ibid. 
678 United States' response to Panel question No. 9. 
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relates to a measure which has been adopted pursuant to the Doha waiver and other 
legal instruments which came into existence only after an earlier dispute, such 
measure cannot be regarded as being a measure taken to comply with the 
recommendations and rulings of the DSB adopted in the preexisting earlier 
dispute."679 

7.262 In response, the United States again refers to the Bananas Understanding: 

"The waiver was contemplated as part of the Understanding.  See paragraph E of the 
Understanding on Bananas.  Therefore, it is hard to see how the existence of the 
waiver means the EC regime is not a 'measure taken to comply.'"680 

7.263 Further, according to the United States: 

"The fact that the waiver expressly provided for recourse to dispute settlement simply 
means that the waiver was drafted as contemplated by the Uruguay Round 
Understanding on Waivers681 and in a way in which most, if not all, waivers 
are drafted.  This cannot have the implications that the ACP Third Parties argue.  
Finally, recourse to Article 21.5 is a recourse to dispute settlement682 so there is in 
any case no inconsistency between the Arbitrator's statement and the US pursuit of 
this Article 21.5 proceeding."683 

7.264 As a further argument relating to the Doha Waiver, the United States points out that: 

"[T]he Doha waiver, as well as the Article XIII waiver, were time bound.  
Any 'compliance' that the EC achieved through them would expire with the waivers.  
Consequently, in requesting the waiver, the EC must have known that additional steps 
would be required after the expiration of the waiver in order to be in compliance with 
the DSB's recommendations and rulings.  Thus, the EC must always have known that 
some 'measure taken to comply' would be necessary after the waiver expired.  Indeed, 
... the Article XIII waiver was set on December 31, 2005 precisely because per the 
terms of the [Bananas] Understanding (paragraph B), the EC was to move to a tariff 
only regime by January 1, 2006.  An Article XIII waiver would not have been needed 
if and when the EC introduced a tariff only regime."684 

7.265 The United States "disagrees with the EC's assertion that the only dispute settlement avenue 
open to the United States is 'new proceedings under GATT Article XXIII.'685"686  In particular, the 
United States disagrees "with the EC's argument that 'a dispute over the continued existence of the 

                                                      
679 ACP Countries' third party written submission, para. 94. 
680 United States' response to Panel question No. 11. 
681 (footnote original) Understanding in Respect of Waivers of Obligations under the General 

Agreement on Tariffs and Trade 1994, para. 3, provides that Members may have recourse to dispute settlement. 
682 (footnote original) DSU Article 21.5 provides, in relevant part, that "[w]here there is disagreement 

as to the existence or consistency with a covered agreement of measures taken to comply with the 
recommendations and rulings such dispute shall be decided through recourse to these dispute settlement 
procedures ..." (emphasis added). 

683 United States' response to Panel question No. 11. 
684 Ibid. 
685 (footnote original) Although the United States appreciates the fact that in stating that: "If the 

United States considers that this new banana import regime breaches the GATT, the United States can challenge 
it," the EC is conceding that there is no "standing" requirement in the WTO Agreement. 

686 United States' comment on the European Communities' response to Panel question No. 17. 
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Doha waiver should have been brought under a new dispute settlement case and not as a case under 
Article 21.5 of the DSU.'687"688  The United States argues that: 

"In the current proceeding, [it] is challenging 'the consistency with a covered 
agreement of measures taken to comply' (DSU Article 21.5):  that is, the 
United States is challenging the consistency with Article I and XIII of the 
GATT 1994 (a covered agreement) of the EC's current bananas regime (a measure 
taken to comply).  The analysis of the consistency of that measure with Article I 
requires an analysis of the Doha waiver because the EC – which does not deny that 
the differential tariff treatment provided by the current regime for ACP and MFN 
bananas is in breach of Article I:1 – argues that the Doha waiver covers the breach.  
Therefore, the issue of the waiver's continued existence is properly before this 
Article 21.5 Panel."689 

(iii) The response of the United States to the EC arguments that the dispute was settled before 
2006 

7.266 The United States advances a number of arguments to refute the EC assertion that the 
European Communities "took its 'final "measure taken to comply"' with the EC-US Understanding in 
January 2002, 'when the EC introduced a new tariff-based quota regime with the characteristics 
agreed in Annex II of the Understanding' and the US 'right to suspend concessions terminated'.690"691 

7.267 The United States argues that "[t]he EC's characterization of part-way measures taken not 
even halfway through the period of implementation envisioned in the EC-US Understanding finds no 
basis in the text of the Understanding and ignores multiple EC statements regarding its measures."692 

7.268 In response to the EC arguments concerning the termination of the United States' right to 
retaliate in 2002, the United States contends that: 

"[T]he Understanding sets out a series of steps.  Two significant steps were to be 
achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the 
EC took those steps, the United States agreed to first provisionally suspend its 
imposition of increased duties and then terminate the imposition of increased duties 
that the DSB had authorized the United States to apply.  This only proves that both 
the United States and the EC complied with what is set out in paragraphs C and D of 
the Understanding.  Up to that point, there had yet to be full compliance by the EC.  
Per the terms of the Understanding, there was an additional step to be taken."693 

7.269 Also, according to the United States: 

"The terms of paragraph D [of the Bananas Understanding] did not 'terminate' the 
'right of the United States to suspend concessions.'  To the contrary, the United States 
agreed to terminate its 'imposition of increased duties' – i.e., its application at the time 
of its rights under the DSB authorization of April 19, 1999 to suspend concessions or 
other obligations – as consideration for the EC taking the step set out in 

                                                      
687 (footnote original) Replies to the Panel's Questions by the European Communities, para. 20. 
688 United States' comment on the European Communities' response to Panel question No. 11. 
689 United States' comment on the European Communities' response to Panel question No. 11. 
690 (footnote original) EC First Written Submission, paras. 24, 49. 
691 United States' second written submission, para. 45. 
692 Ibid. 
693 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 14.  See also United States' response to Panel question No. 22. 
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paragraph C(2).  This is yet another instance of the EC turning logic on its head, 
by arguing that the parties' forbearance in allowing the EC time to reform its bananas 
import regime must necessarily imply that the parties agreed the dispute had been 
resolved."694 

7.270  The United States adds that: 

"The DSB granted the United States authorization to suspend concessions or other 
obligations on April 19, 1999, and that authorization remains in place.  Thus, contrary 
to the EC's suggestion, there was no need for the United States to request (to borrow 
the EC's rather curious phrase) the 'right to reinstate those rights.'  ...  
The commitment of the United States to take certain steps did not, however, mean 
that the multilateral authorization and other WTO rights of the United States were 
revoked.  Had the parties to the Understanding intended for the DSB to revoke the 
authorization, they could easily have included a clause providing for a joint request to 
the DSB to that effect (much as they included clauses with respect to the EC's waiver 
requests);  the [Bananas] Understanding, however, includes no such clause."695 

7.271 According to the United States, "there was no need for the parties to include a provision 
revoking the US WTO-authorized right to suspend concessions, because the [Bananas] Understanding 
contemplated that the EC would introduce a WTO-consistent tariff-only regime immediately 
following the conclusion of the interim TRQ."696 

7.272 The United States also responds to the argument of the ACP third parties that: 

"Article 22.8 of the DSU provides that 'the suspension of concessions or other 
obligations shall be temporary and shall only be applied until such time as the 
measure found to be inconsistent with a covered agreement has been removed, or the 
Member that must implement recommendations or rulings provides a solution to the 
nullification or impairment of benefits, or a mutually satisfactory solution is reached.'  
The fact that the US terminated its retaliation measures thus confirmed that the US 
considered the dispute as having been resolved through the mutually agreed solution 
in the form of the Understanding on Bananas reached with the EC."697 

7.273 The United States points out that it "did not consider the dispute 'resolved' [in 2002] as there 
was still one more step the EC needed to take according to the [Bananas] Understanding."698  
Also, the United States "did not, and does not, consider the [Bananas] Understanding to be a mutually 
agreed solution."699  Thus: 

"Article 22.8 of the DSU is not relevant in this situation, since there is no mutually 
agreed solution.  The fact that the United States agreed to terminate its imposition of 
increased duties as an incentive for the EC to act, does not turn the Understanding 
into a mutually agreed solution."700 

                                                      
694 United States' response to Panel question No. 22. 
695 United States' response to Panel question No. 40. 
696 Ibid. 
697 ACP Countries' third party written submission, para. 61. 
698 United States' response to Panel question No. 43. 
699 Ibid. 
700 United States' response to Panel question No. 45. 
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7.274 The United States adds that: 

"[T]he ACP argument presumes that a complaining Member is compelled to apply 
suspension of concessions or other obligations unless one of the Article 22.8 
conditions is met.  That is not true  – Members can choose not to apply their WTO 
authorization (or not to apply it in full) for all sorts of reasons that have nothing to do 
with whether the 22.8 conditions are met."701 

7.275 Referring to the European Communities' Response to Questions from the Panel by the 
European Communities (29 April 2005) in US – Softwood Lumber IV (Article 21.5 – Canada), the 
United States points out that: 

"[T]he EC position [in that dispute was] that:  'The obligation to comply with that 
recommendation is not extinguished through the adoption of a measure taken to 
comply that is accepted by the complainant but continues to exist without limits in 
time.  The fact that the DSB has considered the issue as resolved for the purpose of 
surveillance under Articles 21.6 and 22.8 of the DSU does not extinguish the 
continuing obligation to withdraw the measure,'702 and so Article 21.5 remains 
available."703 

7.276 As regards the arguments of the European Communities concerning the withdrawal of the 
EC – Bananas III dispute from the agenda of the Dispute Settlement Body in 2002, the United States 
argues that: 

"It is incorrect to say that the issue was 'withdrawn' from the agenda.  Instead, as is 
apparent from the  DSB minutes for the February 1, 2002704 meeting all that happened 
was that the EC declared its view that 'this matter should now be withdrawn from the 
agenda' (presumably meaning that despite Article 21.6, the EC need no longer put a 
status report on the agenda of future DSB meetings)."705 

7.277 According to the United States: 

"A review of the minutes confirms that Ecuador agreed there was no need for the 
EC to put the issue on the agenda of future DSB meetings in light of the fact that the 
EC had taken the step set out in paragraph D of the Understanding and the next step 
that would need to be taken by the EC was implementation of a tariff only regime by 
January 1, 2006."706 

7.278 Further, the United States notes that: 

"The DSB simply 'took note' of the statements and did not take a decision on this 
issue.  The fact that other Members did not request that this matter be on the agenda 
of subsequent meetings presumably reflects that little would have been gained by 
keeping this matter on the DSB agenda until the EC took the next step on 
January 1, 2006."707 

                                                      
701 United States' response to Panel question No. 43. 
702 (footnote original) Id., para. 12. 
703 United States' comment on the European Communities' response to Panel question No. 7. 
704 (footnote original) WT/DSB/M/119, 6 March 2002. 
705 United States' response to Panel question No. 21. 
706 Ibid. 
707 Ibid. 
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7.279 The United States argues that: 

"It is also clear from the statements made at the meeting that the dispute was not 
considered 'resolved'.  For example, the minutes reflect the following statements: 

'Ecuador wished to reserve its rights under Article 21 of the DSU.  Therefore 
if there was any disagreement concerning the measures applied by the EC, 
the matter could be referred to the original Panel pursuant to Article 21.5 of 
the DSU.'708 

'Honduras wished to reserve its rights, including the right to request that this 
matter be placed on the DSB agenda in the future.'709 

'The United States would continue to work closely with the EC and other 
Members to address any issues that might arise as the EC moved to a 
tariff-based system for bananas and implemented the terms of the bilateral 
Understanding on Bananas.'710"711 

7.280 The United States adds that: 

"There have been other instances in which a status report has not been included on the 
DSB agenda, but that hardly indicates the issue has been resolved.  See for example 
EC – Hormones, where although the item did not appear on the agenda, the EC itself 
recognized that it still needed to come into compliance."712 

7.281 Referring again to the European Communities' Response to Questions from the Panel by the 
European Communities (29 April 2005) in US - Softwood Lumber IV (Article 21.5 – Canada), the 
United States points out that: 

"[T]he EC position [in that dispute was] that:  'The obligation to comply with that 
recommendation is not extinguished through the adoption of a measure taken to 
comply that is accepted by the complainant but continues to exist without limits in 
time.  The fact that the DSB has considered the issue as resolved for the purpose of 
surveillance under Articles 21.6 and 22.8 of the DSU does not extinguish the 
continuing obligation to withdraw the measure,'713 and so Article 21.5 remains 
available."714 

7.282 As to the EC argument that the United States never challenged the measures taken by the 
European Communities in 2002, the United States responds that: 

"The United States saw no reason to institute Article 21.5 proceedings for the 
2002-2005 interim regime.  This does not mean that the United States was then 
precluded from recourse to Article 21.5 proceedings once the EC took the next, 
flawed step."715 

                                                      
708 (footnote original) WT/DSB/M/119, 6 March 2002, para. 5. 
709 (footnote original) WT/DSB/M/119, 6 March 2002, para. 6. 
710 (footnote original) WT/DSB/M/119, 6 March 2002, para. 8. 
711 United States' response to Panel question No. 21. 
712 Ibid. 
713 (footnote original) Id., para. 12. 
714 United States' comment on the European Communities' response to Panel question No. 7. 
715 United States' comment on the European Communities' response to Panel question No. 10. 
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7.283 According to the United States: 

"Even if [it] had had a reason to challenge the interim steps taken by the EC but had 
decided to wait until now, the United States would not have been precluded from 
taking such action.  It is established that the failure, as of a given point in time, to 
challenge a measure as inconsistent with the WTO Agreement does not mean that 
there is tacit acceptance of the measure.  See Panel report on EEC - Quantitative 
Restrictions Against Imports of Certain Products from Hong Kong, adopted July 12, 
1983, BISD 30S/129, 138, paragraph 28."716 

7.284 The United States adds that: 

"[I]t was not until the introduction of the new EC regime for bananas on 
January 1, 2006 that the EC took the final, and unfortunately flawed, step required by 
the Understanding.  Ever since, the issue of non-compliance has been the subject of 
discussions at the DSB, culminating with the Ecuador and US requests under 
Article 21.5"717 (footnote omitted). 

(iv) A compliance proceeding can extend to measures closely related to measures taken to comply 

7.285 In its third party submission, Japan argues that: 

"[T]he Appellate Body in US – Softwood Lumber IV (21.5) addresses that, taking 
account of the context of Article 21.5 and the purpose of the DSU, 'a panel's mandate 
under Article 21.5 of the DSU is not necessarily limited to an examination of an 
implementing Member's measure declared to be "taken to comply",' and should also 
include 'some measures with a particularly close relationship to the declared 
"measure taken to comply", and to the recommendations and rulings of the DSB'.718  
The Appellate Body has further indicated in that case that, in order to find such a 
'close relationship', an Article 21.5 panel may need to examine not only 'the timing, 
nature, and effects of the various measures,' but also 'the factual and legal background 
against which a declared "measure taken to comply" is adopted.'719  The EC's 2006 
regime was implemented subsequent to the adoption of the recommendations and 
rulings of the DSB and, it is explicitly identified in the Understanding, Paragraph B, 
as a measure 'by which the long-standing dispute over the EC's banana import regime 
can be resolved.'720  Moreover, Japan understands that the EC's 2006 regime is the 
measure which grants a preferential treatment to the imports of bananas from the 
ACP countries.  In light of such timing, nature and effect of the EC's regime, Japan 
sees the argument that the EC's 2006 regime does not have a relationship with the 
recommendations and rulings of the DSB in EC – Bananas III dispute to be hardly 
convincing.721"722 

                                                      
716 United States' second written submission, para. 47, footnote 35. 
717 United States' second written submission, para. 47. 
718 (footnote original) US – Softwood Lumber IV (21.5), para. 77 (Emphasis added.) 
719 (footnote original) Ibid. 
720 (footnote original) The Understanding, Paragraph A. 
721 (footnote original) Japan notes that, in light of the WTO jurisprudence, the fact that the EC is not 

obliged to implement its 2006 regime does not support the argument that the regime is excluded from a 
"measure taken to comply" for the purpose of Article 21.5 of the DSU. 

722 Japan's third party written submission, paras. 16-17. 
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7.286 The United States declares that it "completely agrees with Japan that the EC's arguments that 
the January 1, 2006 regime is not a measure taken to comply is 'hardly convincing.'"723  The 
United States argues that: 

"[T]he DSB has already made clear in past Article 21.5 proceedings that 'a panel's 
mandate under Article 21.5 of the DSU is not necessarily limited to an examination of 
an implementing Member's measure declared to be 'taken to comply'".  See for 
example, Australia Leather and Australia Salmon.724"725 

2. The Panel's analysis 

(a) The Panel's approach 

7.287 The Panel needs to assess whether the United States has properly brought this dispute under 
Article 21.5 of the DSU.  The Panel will conduct the analysis set out below, taking into account the 
following considerations. 

(i) Burden of proof 

7.288 We have already noted the rules regarding the burden of proof that are applicable to the 
preliminary issues raised by the European Communities.726  As in the case of the previous preliminary 
objection raised by the European Communities, the Panel will assess first whether the European 
Communities has made a prima facie case supporting its contention.  If such a prima facie case was 
found to exist, the Panel would turn to assessing whether the United States has succeeded in rebutting 
this preliminary objection by the European Communities.  Alternatively, if the Panel found that the 
European Communities has not succeeded in making a prima facie case that the complaint of the 
United States falls outside of the scope of Article 21.5 of the DSU, the Panel would reject this 
preliminary objection by the European Communities without further analysis. 

(ii) The specific issue before this Panel 

7.289 Article 21.5 of the DSU provides that: 

"Where there is disagreement as to the existence or consistency with a covered 
agreement of measures taken to comply with the recommendations and rulings such 
dispute shall be decided through recourse to these dispute settlement procedures, 
including wherever possible resort to the original panel.  The panel shall circulate its 
report within 90 days after the date of referral of the matter to it.  When the panel 
considers that it cannot provide its report within this time frame, it shall inform the 
DSB in writing of the reasons for the delay together with an estimate of the period 
within which it will submit its report." 

7.290 The Panel notes that the preliminary objection of the European Communities focuses on one 
specific element of the language of Article 21.5 of the DSU:  that Article 21.5 of the DSU is not 
applicable because the current EC bananas import regime, introduced on 1 January 2006, is not a 

                                                      
723 United States' response to Panel question No. 12, para. 26.  See also, para. 6.30 above. 
724 (footnote original) Panel Report, Australia – Automotive Leather II (Article 21.5 – US), para. 6.4; 

and Panel Report, Australia – Salmon (Article 21.5 – Canada), para. 7.10, sub-para. 22. 
725 United States' response to Panel question No. 12. 
726 See para. 7.76 to 7.79 above. 
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"measure taken to comply with the recommendations and rulings" adopted by the Dispute Settlement 
Body in the EC – Bananas III dispute in 1997.727 

7.291 Accordingly, the Panel will address the European Communities' preliminary objection by 
focusing on the specific issue whether the current EC bananas import regime is a measure taken to 
comply for the purposes of Article 21.5 of the DSU. 

(b) Whether the current EC bananas import regime is a measure taken to comply 

(i) The limited scope of compliance proceedings pursuant to Article 21.5 of the DSU 

7.292 At the outset of its analysis, the Panel notes that it agrees with the European Communities that 
"Article 21.5 proceedings ... cannot be used to challenge the legality of 'any' measure taken by the 
defending party, even if that measure relates to products that have been the subject of dispute 
resolution procedures in the past.728"729  The Panel also agrees with the argument of the 
European Communities that, in general: 

"Following a negative panel or Appellate Body report, a defending party may take a 
number of initiatives that may affect the product market that was the subject of the 
dispute.  The mere fact that these policy initiatives relate to a product market that has 
been the subject of a dispute in the past does not suffice to characterize all of these 
policy initiatives as 'measures taken to comply' with the recommendations and rulings 
of the DSB."730 

7.293 Both parties make reference to the Canada – Aircraft (Article 21.5 – Brazil)731 dispute, 
where the Appellate Body stated that: 

"Proceedings under Article 21.5 do not concern just any measure of a Member of the 
WTO;  rather, Article 21.5 proceedings are limited to those 'measures taken to comply 
with the recommendations and rulings' of the DSB.  In our view, the phrase 'measures 
taken to comply' refers to measures which have been, or which should be, adopted by a 
Member to bring about compliance with the recommendations and rulings of the DSB.  
In principle, a measure which has been 'taken to comply with the recommendations and 
rulings' of the DSB will not be the same measure as the measure which was the subject 
of the original dispute, so that, in principle, there would be two separate and distinct 
measures732:  the original measure which gave rise to the recommendations and rulings 
of the DSB, and the 'measures taken to comply' which are – or should be – adopted to 
implement those recommendations and rulings."733 

                                                      
727 See European Communities' first written submission, paras. 47 and 51. 
728 (footnote original) See, for example, the Appellate Body report in Canada – Measures affecting the 

export of civilian aircraft, Recourse by Brazil to Article 21.5 of the DSU, WT/DS70/AB/RW, dated 
July 21, 2000 ("Canada/Aircraft"), at paragraph 36. 

729 European Communities' first written submission, para. 46. 
730 Final written version of the European Communities' opening oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 5. 
731 See European Communities' first written submission, para. 46;  and the United States' comments on 

the European Communities' response to Panel question No. 7. 
732 (footnote original) We recognize that, where it is alleged that there exist no "measures taken to 

comply", a panel may find that there is  no new measure. 
733 Appellate Body Report on Canada – Aircraft (Article 21.5 – Brazil), para. 36.  See also Appellate 

Body Report on Mexico – Corn Syrup (Article 21.5 – US), paras. 78-79. 
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7.294 Likewise, in EC – Bed Linen (Article 21.5 – India) the Appellate Body held that "[i]f a claim 
challenges a measure which is not a 'measure taken to comply', that claim cannot properly be raised in 
Article 21.5 proceedings."734 

7.295 Similarly, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) held that 
"there are some limits on the claims that can be raised in Article 21.5 proceedings735"736, and observed 
the following "balance that Article 21.5 strikes between competing considerations"737: 

"On the one hand, [Article 21.5 of the DSU] seeks to promote the prompt resolution 
of disputes, to avoid a complaining Member having to initiate dispute settlement 
proceedings afresh when an original measure found to be inconsistent has not been 
brought into conformity with the recommendations and rulings of the DSB, and to 
make efficient use of the original panel and its relevant experience.  On the other 
hand, the applicable time-limits are shorter than those in original proceedings, and 
there are limitations on the types of claims that may be raised in Article 21.5 
proceedings.  This confirms that the scope of Article 21.5 proceedings logically must 
be narrower than the scope of original dispute settlement proceedings.  This balance 
should be borne in mind in interpreting Article 21.5 and, in particular, 
in determining the measures that may be evaluated in proceedings pursuant to that 
provision"738 (emphasis added). 

(ii) The Panel's role in assessing whether the current EC bananas import regime is a measure 
taken to comply 

7.296 The European Communities argues that "the Appellate Body had found in its report ... 
[in Softwood Lumber IV (Article 21.5 – Canada)] that 'to be sure, characterizing an act by a Member 
as a measure taken to comply when the Member maintains otherwise is not something that should be 
done lightly by a panel'."739  The Panel notes that the Appellate Body continued by stating that 
"[y]et, a panel, in examining the factual and legal circumstances within which the implementing 
Member takes action, may properly reach just such a finding in some cases."740 

                                                      
734 Appellate Body Report on EC – Bed Linen (Article 21.5 – India), para. 78. 
735 (footnote original) The Appellate Body has confirmed the existence of such limits in several cases.  

For example, in US – Shrimp (Article 21.5 – Malaysia), the Appellate Body found that the panel had committed 
no error in refusing to "re-examine, for WTO-consistency, even those aspects of a new measure that were part of 
a previous measure that was the subject of a dispute, and were found by the Appellate Body to be 
 WTO-consistent … and that remain unchanged as part of the new measure." (Appellate Body Report, 
US - Shrimp (Article 21.5 – Malaysia), para. 89 (original emphasis))  The Appellate Body has also found that a 
complaining party may not ask an Article 21.5 panel to re-examine certain matters ("the particular claim and 
the specific component of a measure that is the subject of that claim") when the original panel made findings in 
respect of these matters and those findings were not appealed. (Appellate Body Report, EC – Bed Linen 
(Article 21.5 – India), para. 92-93)  See also Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), 
paras. 121-122)  However, when the measure taken to comply is a new measure, different from the measure at 
issue in the original proceedings, "a panel is not confined to examining the 'measures taken to comply' from the 
perspective of the claims, arguments and factual circumstances that related to the original measure". 
(Appellate Body Report, Canada – Aircraft (Article 21.5 – Brazil), para. 41)  See also the discussion in 
Appellate Body Report, EC – Bed Linen (Article 21.5 – India), paras. 88-89. 

736 Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), para. 71. 
737 Ibid., para. 72. 
738 Ibid. 
739 European Communities' response to Panel question No. 12.  See also Appellate Body Report, 

US - Softwood Lumber IV (Article 21.5 – Canada), para. 74. 
740 Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), para. 74. 
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7.297 The Panel recalls that the panel on EC – Bed Linen (Article 21.5 – India), in a finding upheld 
by the Appellate Body741, concluded that: 

"[I]t is clear that it is the Panel, and not the [respondent], which decides whether the 
measures cited by [the complainant] in the request for establishment are to be 
considered 'measures taken to comply' and therefore fall within the purview of this 
dispute.  That said, however, it is also not [the complainant]'s right to determine 
which measures taken by the EC are measures taken to comply.  Rather, this is an 
issue which must be considered and decided by an Article 21.5 panel."742 

7.298 Likewise, in Australia – Salmon (Article 21.5 – Canada) the panel held that: 

"[A]n Article 21.5 panel cannot leave it to the full discretion of the implementing 
Member to decide whether a measure is one 'taken to comply'.  If one were to allow 
that, an implementing Member could simply avoid any scrutiny of certain measures 
by a compliance panel, even where such measures would be so clearly connected to 
the panel and Appellate Body reports concerned, both in time and in respect of the 
subject-matter, that any impartial observer would consider them to be measures 'taken 
to comply'."743 

7.299 Accordingly, the Panel considers that it is properly and ultimately its role, and not the role of 
either the complainant or the respondent, to decide whether the current EC bananas import regime is a 
measure taken to comply. 

(iii) The current EC bananas import regime 

7.300 The Panel will first assess what constitutes the current EC bananas import regime.  
The parties agree that the European Communities' current bananas import regime is the regime 
introduced through EC Regulation 1964/2005 on 1 January 2006.744  In addition, in its request for the 
establishment of this compliance Panel the United States also refers to other EC Regulations, and 
maintains that: 

"[T]he measures through which the EC maintains its current import regime for 
bananas ... include: 

– Regulation (EEC) 404/93 of 13 February 1993, as amended by 
Regulation (EC) 216/2001 of 29 January 2001; 

– Regulation (EC) No. 1964/2005 of 29 November 2005; and 

– for each of the regulations listed above, any amendments, implementing 
measures, and other related measures."745 (emphasis added). 

                                                      
741 "We agree with the Panel that it is, ultimately, for an Article 21.5 panel—and not for the 

complainant or the respondent—to determine which of the measures listed in the request for its establishment 
are 'measures taken to comply'."  Appellate Body Report on EC – Bed Linen (Article 21.5 – India), para. 78. 

742 Panel Report on EC – Bed Linen (Article 21.5 – India), para. 6.15. 
743 Panel Report on Australia – Salmon (Article 21.5 – Canada), para. 7.10, subparagraph 22.  See also 

Panel Report on Australia – Automotive Leather II (Article 21.5 – US), paras. 6.4-6.5. 
744 See European Communities' first written submission, para. 4, footnote 2;  and United States' first 

written submission, para. 2. 
745 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
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7.301 The European Communities does not contest this reference by the United States to 
EC Regulations 404/1993 and 216/2001 and "any amendments, implementing measures and other 
related measures" to those regulations, in the context of the current EC bananas import regime. 

7.302 The parties describe the current EC bananas import regime in a similar manner.  In its request 
for the establishment of this compliance Panel the United States contends that: 

"[O]n 29 November 2005, the EC adopted Regulation (EC) No. 1964/2005, which 
establishes a preferential (zero-duty) TRQ available only to bananas originating in 
African, Caribbean and Pacific ("ACP") countries.746  Bananas of other origins have 
no access to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such 
other bananas are subject instead to a duty of 176 euros/ton.747  The regulation took 
effect as of 1 January 2006."748 

7.303 In turn, in its first written submission of September 2007 the European Communities 
describes its "import regime for bananas"749: 

"The European Communities subjects all banana imports to a single tariff of € 176 
per ton.  There are no other tariffs and there are no quantitative restrictions imposed 
on the importation of bananas.  This import regime has been in force since 
January 1, 2006. 

The only exception to this rule is that the European Communities offers a trade 
preference to those banana producing countries that have signed the 
'Cotonou Agreement'.  Pursuant to the Cotonou Agreement, the 
European Communities has the obligation to accept the importation of products 
originating from Cotonou beneficiary developing countries free of custom duties and 
charges having equivalent effect or, at least, at preferential terms, until 
December 31, 2007.750  In the sector of bananas, the European Communities has 
limited the quantity of bananas originating from Cotonou countries that can be 
imported free of duty to 775,000 tons per year (the 'Cotonou Preference').751  
All bananas imported from Cotonou countries beyond this 'cap' are subject to the 
tariff of € 176 per ton.752"753 

                                                      
746 (footnote original) Regulation (EC) No. 1964/2005, para. 2, published in the Official Journal of the 

European Communities (OJEC) L 316/1 of 12 December 2005 ("[e]ach year from 1 January, starting from 
1 January 2006, an autonomous tariff quota of 775 000 tonnes net weight subject to a zero-duty rate shall be 
opened for imports of bananas (CN code 0803 00 19) originating in ACP countries."). 

747 (footnote original) Regulation (EC) No. 1964/2005, para. 1, published in the Official Journal of the 
European Communities (OJEC) L 316/1 of 12 December 2005. 

748 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 
2 July 2007, p. 2. 

749 European Communities' first written submission, title II.A. 
750 (footnote original) See the Cotonou Agreement, Article 37, in combination with Annex V, Article 1. 
751 (footnote original) Council Regulation (EC) 1964/2005, Article 1, paragraph 2. 
752 (footnote original) For the sake of completeness, it is noted that the European Communities' 

Generalised System of Preferences also provides that banana imports from Least Developed Countries are 
subject to a zero duty.  This does not have any impact on the current proceedings: all Least Developed Countries 
that are exporting bananas to the European Communities are also Cotonou beneficiary countries (Yemen and 
Bangladesh are least developed countries but have no banana exports towards the European Communities). 

753 European Communities' first written submission, paras. 3-4. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 198 
 
 

  

(iv) Criteria for assessing whether the current EC bananas import regime is a measure taken to 
comply 

7.304 As to whether the current EC bananas import regime is a measure taken to comply, which is 
the main issue to be assessed by the Panel in the context of the third preliminary objection of the 
European Communities, the Panel notes that in US – Softwood Lumber IV (Article 21.5 – Canada) the 
Appellate Body examined the meaning of the phrase "measure taken to comply"754, and held that 
"[o]n its face ... the phrase 'measures taken to comply' seems to refer to measures taken in the 
direction of, or for the purpose of achieving, compliance."755 

7.305 Further, the Appellate Body held that: 

"The word 'consistency' [in Article 21.5 of the DSU] implies that panels acting 
pursuant to Article 21.5 must objectively assess whether new measures are, in fact, 
consistent with relevant obligations under the covered agreements.  As the 
Appellate Body has already stated, such an evaluation involves consideration of 'that 
new measure in its totality' and the 'fulfilment of this task requires that a panel 
consider both the measure itself and the measure's application.'756"757 

7.306 Accordingly, the Appellate Body concluded that: 

"The fact that Article 21.5 mandates a panel to assess 'existence' and 'consistency' 
tends to weigh against an interpretation of Article 21.5 that would confine the scope 
of a panel's jurisdiction to measures that move in the direction of, or have the 
objective of achieving, compliance.  These words also suggest that an examination 
of the effects of a measure may also be relevant to the determination of whether it 
constitutes, or forms part of, a 'measure[] taken to comply'.758"759 (emphasis added;  
original emphasis in bold) 

7.307 The Panel also notes that Article 21.5 of the DSU refers to "measures taken to comply with 
the recommendations and rulings". (emphasis added)  As regards that language, the Appellate Body 
in US – Softwood Lumber IV (Article 21.5 – Canada) held that: 

"A ... feature of the first sentence of Article 21.5 is the express link between the 
'measures taken to comply' and the recommendations and rulings of the DSB.  
Accordingly, determining the scope of 'measures taken to comply' in any given case 
must also involve examination of the recommendations and rulings contained in the 
original report(s) adopted by the DSB."760  (emphasis added) 

7.308 While noting that "the phrase 'measures taken to comply' does place some limits on the scope 
of proceedings under [Article 21.5 of the DSU]"761, the Appellate Body in US – Softwood Lumber IV 
(Article 21.5 – Canada) also held that "in order to fulfil its mandate under Article 21.5, a panel must 
be able to take full account of the factual and legal background against which relevant measures are 
                                                      

754 See Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 66. 
755 Ibid. 
756 (footnote original) Appellate Body Report, US – Shrimp, (Article 21.5 – Malaysia), para. 87. 
757 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 67. 
758 (footnote original) Both participants agree that the effects of measures taken by an implementing 

Member can be relevant to determining whether or not that measure may be examined in proceedings under 
Article 21.5 of the DSU. (Participants' responses to questioning at the oral hearing). 

759 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 67. 
760 Ibid., para. 68. 
761 Ibid., para. 69. 
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taken, so as to determine the existence, or consistency with the covered agreements, of measures 
taken to comply"762 (emphasis added).  As mentioned above, in the same dispute the Appellate Body 
similarly held that: 

"To be sure, characterizing an act by a Member as a measure taken to comply when 
that Member maintains otherwise is not something that should be done lightly by a 
panel.  Yet, a panel, in examining the factual and legal circumstances within which 
the implementing Member takes action, may properly reach just such a finding in 
some cases"763 (emphasis added). 

7.309 Looking at previous disputes where compliance panels reached such a finding, 
the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) noted that one of the panels 
in those previous compliance proceedings had "looked at the timing ... as well as the nature of the 
[measure in question]".764  Likewise, the Appellate Body noted that another previous compliance 
panel had "found that [a measure] fell within the scope of its terms of reference because, inter alia, 
the [measure] at issue was 'inextricably linked' to the measure that [the respondent in that dispute] 
itself stated it had taken to comply, 'in view both of its timing and its nature'.765"766 

7.310 In conclusion, in US – Softwood Lumber IV (Article 21.5 – Canada) the Appellate Body 
summarized its approach in the following way: 

"Taking account of all of the above, our interpretation of Article 21.5 of the DSU 
confirms that a panel's mandate under Article 21.5 of the DSU is not necessarily 
limited to an examination of an implementing Member's measure declared to be 
'taken to comply'.  Such a declaration will always be relevant, but there are additional 
criteria, identified above, that should be applied by a panel to determine whether or 
not it may also examine other measures.  Some measures with a particularly close 
relationship to the declared 'measure taken to comply', and to the recommendations 
and rulings of the DSB, may also be susceptible to review by a panel acting under 
Article 21.5.  Determining whether this is the case requires a panel to scrutinize these 
relationships, which may, depending on the particular facts, call for an examination of 
the timing, nature, and effects of the various measures.  This also requires an 
Article 21.5 panel to examine the factual and legal background against which a 
declared 'measure taken to comply' is adopted.  Only then is a panel in a position to 
take a view as to whether there are sufficiently close links for it to characterize such 
an other measure as one 'taken to comply' and, consequently, to assess its consistency 
with the covered agreements in an Article 21.5 proceeding."767 

7.311 The Panel recalls that, in addition to arguing that its current bananas import regime is not a 
measure taken to comply, the European Communities explicitly identifies the step it has taken in 
accordance with paragraph C(2) of the Bananas Understanding as the final measure taken to comply 
in the EC – Bananas III dispute: 

"The dispute between the United States and the European Communities, which had 
culminated with the Appellate Body's report in 1997 and the United States' retaliation 
measures, ended when the parties reached their 'mutually agreed solution' in 2001 and 

                                                      
762 Ibid. 
763 Ibid., para. 74. 
764 Ibid. 
765 (footnote original) Ibid., para. 6.5. 
766 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 75. 
767 Ibid. 
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signed the [Bananas] Understanding and exchanged the Letters attached as an Exhibit 
to th[e European Communities' first written] submission ... 

In compliance with the mutually agreed solution, the European Communities 
introduced on January 1, 2002 the final 'measure taken to comply' with the 
1997 Appellate Body report.  This was the tariff-quota based import regime with the 
characteristics agreed in Annex II of the Understanding.  This was the 'measure taken 
to comply' that was agreed with the United States and this was the end of the banana 
dispute between the parties ...  

 ... [A]s far as the banana dispute with the United States is concerned, the 'measures 
taken to comply' with the findings and recommendations of the Appellate Body in 
1997 and the rulings and recommendations of the DSB in 1997 were taken by the 
European Communities in 2002 ..."768 

7.312 The European Communities adds that this alleged final measure to comply was contained in 
"Council Regulation 2587/2001, adopted by the European Communities on December 19, 2001, 
which introduced the 2002-2005 banana import regime."769  The United States disagrees with the 
EC argument that the 2002-2005 EC bananas import regime was the final measure taken to comply;  
however, the United States does not contest the reference by the European Communities to 
EC Regulation 2587/2001 in the context of the 2002-2005 bananas import regime of the 
European Communities. 

7.313 The Panel also notes that, in addition to arguing that the current EC bananas import regime is 
a measure taken to comply, the United States contends that "'a panel's mandate under Article 21.5 of 
the DSU is not necessarily limited to an examination of an implementing Member's measure declared 
to be "taken to comply"' ...770"771  Also, in its third party written submission, Japan argues that: 

"[T]he Appellate Body in US – Softwood Lumber IV (21.5) addresses that, taking 
account of the context of Article 21.5 and the purpose of the DSU, 'a panel's mandate 
under Article 21.5 of the DSU is not necessarily limited to an examination of an 
implementing Member's measure declared to be "taken to comply",' and should also 
include 'some measures with a particularly close relationship to the declared 
"measure taken to comply", and to the recommendations and rulings of the 
DSB'.772"773 

7.314 In the light of those arguments and of the aforementioned conclusions by the Appellate Body 
in US – Softwood Lumber IV (Article 21.5 – Canada), the Panel will assess whether, based on the 
criteria identified by Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), the 
current EC bananas import regime is a measure taken to comply in itself.  Further, taking into account 
the criteria identified by Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), the 
Panel will assess whether the current EC bananas import regime is a measure taken to comply because 
of "a particularly close relationship to the declared 'measure taken to comply' [i.e. the 2002-2005 

                                                      
768 European Communities' first written submission, paras. 48-50. 
769 European Communities' response to Panel question No. 13. 
770 (footnote original) Panel Report, Australia – Automotive Leather II (Article 21.5 – US), para. 6.4; 

and Panel Report, Australia – Salmon (Article 21.5 – Canada), para. 7.10, sub-para. 22. 
771 United States' response to Panel question No. 12. 
772 (footnote original) US – Softwood Lumber IV (21.5), para. 77 (Emphasis added.). 
773 Japan's third Party written submission, paras. 16-17. 
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bananas import regime of the European Communities], and to the [original] recommendations and 
rulings of the DSB."774 

(v) Whether the current EC bananas import regime is closely related to the original 
recommendations and rulings adopted by the DSB in 1997, including to the measure being 
reviewed and found inconsistent in the original panel and appellate proceedings 

7.315 As mentioned above, Article 21.5 of the DSU refers to "measures taken to comply with the 
recommendations and rulings".  In US – Softwood Lumber IV (Article 21.5) the Appellate Body held 
in regard to this phrase that: 

"A ... feature of the first sentence of Article 21.5 is the express link between the 
'measures taken to comply' and the recommendations and rulings of the DSB.  
Accordingly, determining the scope of 'measures taken to comply' in any given case 
must also involve examination of the recommendations and rulings contained in the 
original report(s) adopted by the DSB."775 

7.316 In the EC – Bananas III dispute, the Dispute Settlement body "adopted the Appellate Body 
Report in WT/DS27/AB/R and the Panel Reports in WT/DS27/R/ECU, 
WT/DS27/R/GTM-WT/DS27/R/HND, WT/DS27/R/MEX, WT/DS27/R/USA, as modified by the 
Appellate Body Report"776 at its meeting of 25 September 1997. 

7.317 In paragraph 9.1 of its report (WT/DS27/R/USA) adopted as a result of the original complaint 
of the United States, the original panel the EC – Bananas III dispute concluded "that for the reasons 
outlined in this Report aspects of the European Communities' import regime for bananas are 
inconsistent with its obligations under Articles I:1, III:4, X:3 and XIII:1 of GATT, Article 1.3 of the 
Licensing Agreement and Articles II and XVII of the GATS."  Further, the original panel 
"recommend[ed] that the Dispute Settlement Body request the European Communities to bring its 
import regime for bananas into conformity with its obligations under GATT, the Licensing 
Agreement and the GATS."777 

7.318 Largely confirming the findings of the original panel under appellate review, 
the Appellate Body "recommend[ed] that the Dispute Settlement Body request the 
European Communities to bring the measures found in this Report and in the Panel Reports, 
as modified by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity 
with the obligations of the European Communities under those agreements."778  The detailed findings 
of the original panel, as modified by the report of the Appellate Body, are summarised above.779 

7.319 The Panel notes the close link that the Appellate Body in US – Softwood Lumber IV 
(Article 21.5 – Canada) established between the analysis of the original recommendations and rulings 
and the measures at which those recommendations and rulings are directed: 

                                                      
774 Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), para. 74. 
775 Ibid, para. 68. 
776 Dispute Settlement Body, Minutes of the Meeting Held in the Centre William Rappard on 

25 September 1997, WT/DSB/M/37. 
777 Panel Report on EC – Bananas III (US), para. 9.2. 
778 Appellate Body Report on EC – Bananas III, para. 257. 
779 See section II.E.2 above. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page 202 
 
 

  

"Because such recommendations and rulings are directed at the measures found to be 
inconsistent in the original proceedings780, such an examination necessarily involves 
consideration of those original measures."781 

7.320 In the same dispute, the Appellate Body also held that: 

"Article 21.5 of the DSU identifies the task of a panel operating pursuant to that 
provision as resolving disagreements 'as to the existence or consistency with a 
covered agreement of a measure taken to comply with the recommendations and 
rulings' of the DSB.  This task cannot be done in abstraction from the measure that 
was subject of the original proceedings782"783 (emphasis added). 

7.321 In line with the relevant request for the establishment of a panel in the original proceedings in 
EC – Bananas III784, the above-mentioned findings in the original panel and Appellate Body 
proceedings concerned "the EC regime for the importation, sale and distribution of bananas 
established by Council Regulation (EEC) 404/93785, and the subsequent EC legislation, regulations 
and administrative measures, including those reflecting the provisions of the Framework Agreement 
on Bananas, which implemented, supplemented and amended that regime."786 

7.322 The original proceedings were dealing in particular with "the EC's common market 
organization for bananas introduced on 1 July 1993"787 through EC Regulation 404/1993.788  
The original panel summarized the main preferential tariff and quantitative elements of that regime: 

"Title IV [of EC Regulation 404/1993], which regulates trade with third countries, 
establishes three categories of imports:  (i) traditional imports from twelve 

                                                      
780 (footnote original) Article 19.1 of the DSU mandates the recommendations that panels and the 

Appellate Body are to make in the event of a finding that a measure is inconsistent with a covered agreement:  
they "shall recommend that the Member concerned bring the measure into conformity with that agreement." 
(footnotes omitted)  Thus, the text of Article 19.1 confirms the link between the measure taken to comply and 
the inconsistent measure that was the subject of the original proceedings. 

781 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 68. 
782 (footnote original) Appellate Body Report, US – Softwood Lumber IV (Article 21.5 – Canada), 

para. 68;  Appellate Body Report, US – FSC (Article 21.5 – EC II), para. 61.  The Appellate Body has already 
recognized certain circumstances in which the scope of proceedings under Article 21.5 may be limited by the 
scope of the original proceedings.  For example, a party cannot make the same claim of inconsistency against 
the same measure (or component of a measure) in an Article 21.5 proceeding if the original panel and Appellate 
Body found the measure to be consistent with the obligation at issue (Appellate Body Report, US – Shrimp 
(Article 21.5 – Malaysia), paras. 89-99), or if the original panel found that the complaining party had not made 
out its claim with respect to the measure (or component of a measure). (Appellate Body Report, EC – Bed Linen 
(Article 21.5 – India), paras. 92-93 and 99)  Similarly, a party may not, in proceedings under Article 21.5 of the 
DSU, seek to have the Appellate Body "revisit the original panel report" when that report was not appealed. 
(Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), para. 78). 

783 Appellate Body Report on US – Softwood Lumber VI (Article 21.5 – Canada), para. 102. 
784 See EC – Bananas III, Request for the Establishment of a Panel by Ecuador, Guatemala, Honduras, 

Mexico and the United States (WT/DS27/6), p. 1. 
785 (footnote original) Official Journal of the European Communities No. L 47 of 25 February 1993, 

pp.1-11. 
786 Panel Report on EC - Bananas III (US), para. 1.1;  and Appellate Body Report on EC - Bananas III, 

para. 1. 
787 Panel Report on EC - Bananas III (US), para. 3.1.  See also Appellate Body Report on 

EC - Bananas III, para. 1. 
788 See Article 33 of EC Regulation 404/1993;  and Panel Report on EC - Bananas III (US), para. 3.4. 
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ACP countries789;  (ii) non-traditional imports from ACP countries which are defined 
as both any quantities in excess of traditional quantities supplied by traditional 
ACP countries and any quantities supplied by ACP countries which are not traditional 
suppliers of the EC;  and (iii) imports from third (non-ACP) countries. 

... 

"Imports of bananas from the twelve traditional ACP countries enter duty-free up to 
the maximum quantity fixed for each ACP country ... These allocations collectively 
amount to 857,700 tonnes.  These quantities are not bound in the EC Schedule.  
There is no provision in the EC regulations for an increase in the level of traditional 
ACP allocations. 

... 

Imports of non-traditional ACP bananas and bananas from third countries are subject 
to a tariff quota (also referred to by the EC as the 'basic tariff quota') of, originally, 
2 million tonnes (net weight).  This tariff quota was increased to 2.1 million tonnes in 
1994 and to 2.2 million tonnes as of 1 January 1995.  These tariff quota quantities 
were bound in the EC Uruguay Round Schedule.790  The tariff quota can be adjusted 
on the basis of a 'supply balance' to be derived from production and consumption 
forecasts prepared in advance of each year.791  In 1995 and 1996, a volume of 
353,000 tonnes was added to the tariff quota as a result of 'consumption and supply 
needs' resulting from the accession of three new EC member States, Austria, Finland 
and Sweden.  This additional volume is not bound in the EC Schedule.  In practice, 
however, the EC's tariff quota for non-traditional ACP and third-country banana 
imports was increased to 2.553 million tonnes.792 

Of the tariff quota referred to above, 90,000 tonnes are reserved for duty-free entries 
of non-traditional ACP bananas.  This volume is bound in the EC Schedule as a result 
of the BFA.  By regulation, the EC allocated this import volume largely among 
specific supplying countries ..."793 

7.323 Thus, a key element of the measure being reviewed and found inconsistent in the original 
proceedings was the preferential treatment by the European Communities of banana imports from 
ACP countries, as compared with the treatment accorded by the European Communities to other 
WTO Members.  That preferential treatment involved a zero-duty tariff rate quota of 857,700 tons 
reserved for traditional ACP bananas imports and a zero-duty tariff rate quota of 90,000 tons reserved 
for non-traditional ACP bananas imports. 

7.324 In essence, the current EC bananas import regime also maintains a preference for ACP 
bananas imports.  In its request for the establishment of this compliance Panel the United States 
argues that: 

                                                      
789 (footnote original) Belize, Cape Verde, Côte d'Ivoire, Cameroon, Dominica, Grenada, Jamaica, 

Madagascar, Suriname, Somalia, St. Lucia, and St. Vincent and the Grenadines (Article 15.1 of Council 
Regulation (EEC) 404/93 (as amended) and the Annex thereto). 

790 (footnote original) Schedule LXXX - European Communities. 
791 (footnote original) Article 16 of Council Regulation (EEC) 404/93 (as amended). 
792 (footnote original) In addition, the EC issued hurrican licences, see para. 3.15 below. 
793 Panel Report on EC - Bananas III (US), paras. 3.7-3.10. 
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"Regulation (EC) No. 1964/2005, which establishes a preferential (zero-duty) TRQ 
available only to bananas originating in African, Caribbean and Pacific ('ACP') 
countries.794  Bananas of other origins have no access to this 775,000 ton TRQ.  
Under Regulation (EC) No. 1964/2005 such other bananas are subject instead to a 
duty of 176 euros/ton.795"796 

7.325 Likewise, the European Communities concedes that its current bananas import regime 
maintains a preference for ACP countries: 

"[T]he European Communities offers a trade preference to those banana producing 
countries that have signed the 'Cotonou Agreement' [i.e., to ACP countries].  ...  
In the sector of bananas, the European Communities has limited the quantity of 
bananas originating from Cotonou countries that can be imported free of duty to 
775,000 tons per year (the 'Cotonou Preference').797  All bananas imported from 
Cotonou countries beyond this 'cap' are subject to the tariff of € 176 per ton798"799 
(emphasis added). 

7.326 Thus, both the original and the current EC bananas import regimes maintain, in the form of 
one or more tariff rate quotas at a zero in-quota duty, a preferential treatment for ACP countries in 
comparison with the treatment accorded to other WTO Members.  These are important similarities in 
the nature and effects of the import regime reviewed in the original panel and appellate proceedings, 
and the current EC bananas import regime, which is being contested by the United States before this 
compliance Panel. 

7.327 The Panel notes that EC Regulation 404/1993 on The Common Organization of the Market in 
Bananas was the main measure reviewed in the original panel and Appellate Body proceedings.  
As mentioned above, the original proceedings concerned "the EC regime for the importation, sale and 
distribution of bananas established by Council Regulation (EEC) 404/93800, and the subsequent 
EC legislation, regulations and administrative measures, including those reflecting the provisions of 
the Framework Agreement on Bananas, which implemented, supplemented and amended that 
regime."801 

                                                      
794 (footnote original) Regulation (EC) No. 1964/2005, para. 2, published in the Official Journal of the 

European Communities (OJEC) L 316/1 of 12 December 2005 ("[e]ach year from 1 January, starting from 
1 January 2006, an autonomous tariff quota of 775 000 tonnes net weight subject to a zero-duty rate shall be 
opened for imports of bananas (CN code 0803 00 19) originating in ACP countries."). 

795 (footnote original) Regulation (EC) No. 1964/2005, para. 1, published in the Official Journal of the 
European Communities (OJEC) L 316/1 of 12 December 2005. 

796 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 
2 July 2007, p. 2. 

797 (footnote original) Council Regulation (EC) 1964/2005, Article 1, paragraph 2. 
798 (footnote original) For the sake of completeness, it is noted that the European Communities' 

Generalised System of Preferences also provides that banana imports from Least Developed Countries are 
subject to a zero duty.  This does not have any impact on the current proceedings: all Least Developed Countries 
that are exporting bananas to the European Communities are also Cotonou beneficiary countries (Yemen and 
Bangladesh are least developed countries but have no banana exports towards the European Communities). 

799 European Communities' first written submission, para. 4. 
800 (footnote original) Official Journal of the European Communities No. L 47 of 25 February 1993, 

pp.1-11. 
801 Panel Report on EC - Bananas III (US), para. 1.1;  and Appellate Body Report on EC - Bananas III, 

para. 1. 
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7.328 In its request for the establishment of this compliance panel the United States describes 
"the measures through which the EC maintains its current import regime for bananas "802, by making 
explicit reference, in addition to EC Regulation 1964/2005, to "Regulation (EEC) 404/93 of 
13 February 1993, as amended by Regulation (EC) 216/2001 of 29 January 2001"803 and to 
"any amendments, implementing measures, and other related measures"804 to those EC Regulations.  
In the context of the current EC bananas import regime, the European Communities does not contest 
the reference by the United States to EC Regulation 404/93, as amended by EC Regulation 216/2001, 
and to "any amendments, implementing measures, and other related measures"805 to those 
EC Regulations. 

7.329 The Panel notes also that EC Regulation 1964/2005 has been adopted pursuant to 
EC Regulation 404/1993, as amended by EC Regulation 216/2001.  This is argued by the 
European Communities itself806, and it is confirmed by the Bananas Understanding, which in 
paragraph B makes explicit reference to both previous regulations: 

"In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by 
Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a 
Tariff Only regime for imports of bananas no later than 1 January 2006."807  
(emphasis added) 

7.330 Indeed, EC Regulation 216/2001 amended Article 16 of EC Regulation 404/1993 thus: 

"1. This Article and Articles 17 to 20 shall apply to imports of fresh products 
falling within CN code ex 0803 00 19 up to the entry into force of the rate of the 
common customs tariff for those products, no later than 1 January 2006, 
established under the procedure provided for in Article XXVIII of the General 
Agreement on Tariffs and Trade. 

2. Until the entry into force of the rate referred to in paragraph 1, imports of the 
fresh products referred to in the said paragraph shall be under the tariff quotas opened 
by Article 18"808 (emphasis added). 

7.331 In turn, EC Regulation 1964/2005 makes explicit reference to EC Regulation 404/1993 in the 
first recital of its preamble: 

"Council Regulation (EEC) No 404/93 of 13 February 1993 on the common 
organisation of the market in bananas provides for the entry into force of a tariff only 
regime for imports of bananas no later than 1 January 2006."  (footnote omitted) 

7.332 Further, Article 1.1 of EC Regulation 1964/2005 fulfils the function determined by 
Article 16.1 of EC Regulation 404/1993, as amended by EC Regulation 216/2001: 

                                                      
802 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
803 Ibid., pp. 2-3.  See also United States' response to Panel question No. 38. 
804 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, pp. 2-3.  See also United States' response to Panel question No. 38. 
805 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, pp. 2-3.  See also United States' response to Panel question No. 38. 
806 See European Communities' response to Panel questions Nos. 14 and 72. 
807 Documents WT/DS27/58 of 2 July 2001, p. 2, para. B, and WT/DS27/59 of 2 July 2001, para. B. 
808 EC Regulation 216/2001, Article 1.1. 
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"As from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) shall be 
EUR 176/tonne." 

7.333 Article 3.1 of EC Regulation 1964/2005 makes further reference to EC Regulation 404/1993 
by providing that: 

"The Commission shall be assisted by the Management Committee for Bananas 
established by Article 26 of Regulation (EEC) No 404/93 ..." 

7.334 The Panel notes that EC Regulation 404/93 on the Common Organization of the Market in 
Bananas continued to apply even following the introduction, on 1 January 2006, of the current 
EC bananas import regime through EC Regulation 1964/2005, and beyond the establishment of this 
compliance Panel by the Dispute Settlement Body on 12 July 2007.  As indicated above, EC 
Regulation 1964/2005 makes several explicit references to EC Regulation 404/1993, without 
repealing the latter.  Further, in its request for the establishment of the Panel dated 2 July 2007, the 
United States explicitly identified EC Regulation 404/1993 as one of "the measures through which the 
EC maintains its current import regime for bananas"809  Neither party has argued that EC Regulation 
404/1993 was not in force at the time of the establishment of this Panel. 

7.335 The Panel also notes that the first compliance panel requested by Ecuador, in response to the 
EC argument that a compliance Panel should not look at the EC Regulations representing the 
European Communities' attempt to comply with the original recommendations and rulings of the DSB 
as of the expiry of the reasonable period of time on 1 January 1999, through amendments to 
EC Regulation 404/1993, found that: 

"[I]t is clear that the two measures specified by Ecuador (Regulations 1637/98 and 
2362/98) were 'taken [by the European Communities] to comply' with the DSB's 
recommendations, as they modify aspects of the EC's banana import regime found by 
the original panel and Appellate Body reports to be inconsistent with the EC's WTO 
obligations.  There is no suggestion in the text of Article 21.5 that only certain issues 
of consistency of measures may be considered.  Nor is there a suggestion that the 
term 'measures' has a special meaning in Article 21.5 that would imply that only 
certain aspects of a measure can be considered"810  (emphasis added). 

7.336 Article 1.1 of EC Regulation 1637/1998 also amended inter alia Article 16 of EC Regulation 
404/1993, and EC Regulation 2632/1998 "la[id] down detailed rules for applying the arrangements for 
the importation of bananas under the tariff quotas provided for in Article 18(1) and (2) of Regulation 
(EEC) No 404/93 and for the importation of quantities of traditional ACP bananas as referred to in 
Article 16 of that Regulation, and also the arrangements outside those quotas"811 (emphasis added). 

7.337 Similarly, Article 1.1 of Regulation 1964/2005 fulfils the function set out in Article 16.1 of 
EC Regulation 404/1993, as amended by EC Regulation 216/2001;  that amendment by 
EC Regulation 216/2001 concerned an aspect of the EC's bananas import regime found by the original 
panel and Appellate Body reports to be inconsistent with the European Communities' WTO 
obligations. 

7.338 In the light of the foregoing legal and factual background of the current EC bananas import 
regime, the Panel concludes that the current EC bananas import regime, in particular EC Regulation 

                                                      
809 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2. 
810 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.8. 
811 EC Regulation 2632/1998, Article 1. 
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1964/2005 is closely related to the measure reviewed and found inconsistent in the original panel and 
Appellate Body proceedings, and thus is closely related to the original recommendations and rulings 
adopted by the DSB in 1997. 

(vi) Whether the current EC bananas import regime constitutes a measure taken by the 
European Communities in the direction of, or for the purpose of achieving, compliance 

7.339 The Panel notes that the Appellate Body in US – Softwood Lumber VI (Article 21.5 – Canada) 
held that: 

"Article 21.5 proceedings do not occur in isolation but are part of a 'continuum of 
events'.812  This is a consequence of the mandate of an Article 21.5 panel, namely, to 
examine whether recommendations and rulings from the original dispute have been 
implemented consistently with the covered agreements."813 

7.340 The Panel will therefore assess the relevant factual and legal developments following the 
adoption of recommendations and rulings by the DSB on 25 September 1997.  The Panel recalls that 
in the arbitration award of 7 January 1998 in EC – Bananas III pursuant to Article 21.3 of the DSU, 
the arbitrator referred to "Article 21.1 of the DSU[, which] stipulates that 'prompt compliance with 
recommendations or rulings of the DSB is essential in order to ensure effective resolution of disputes to 
the benefit of all Members'."814  The same arbitrator concluded that: 

"[P]ursuant to Article 21.3(c) [of the DSU],  the 'reasonable period of time' for the 
European Communities to implement the recommendations and rulings of the DSB 
adopted on 25 September 1997 in European Communities – Regime for the 
Importation, Sale and Distribution of Bananas, shall be the period from 
25 September 1997 to 1 January 1999."815 

The European Communities' first attempt to comply with the original DSB recommendations 
and rulings, and its review under dispute settlement proceedings 

7.341 At the end of the above reasonable period of time, 1 January 1999816, 
the European Communities introduced the above-mentioned "Regulation (EC) No. 1637/98 ... 
amending Regulation (EEC) No. 404/93 ... on the common organization of the market in bananas, and 
(ii) Regulation (EC) No. 2362/98 ... laying down detailed rules for the implementation of 
Regulation 404."817 

7.342 Both EC Regulations were found to be measures taken to comply with the original 
recommendations and rulings of the DSB.818  They were also found to be inconsistent with these 
recommendations and rulings in two, practically simultaneous proceedings:  (i) an arbitration pursuant 
to Article 22.6 of the DSU between the European Communities and the United States819;  and 
(ii) a compliance proceeding requested by Ecuador against the European Communities.820  A third 
compliance proceeding requested by the European Communities to establish that those 

                                                      
812 (footnote original) Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), para. 121. 
813 Appellate Body Report on US – Softwood Lumber VI (Article 21.5 – Canada), para. 103. 
814 Award of the Arbitrator on EC – Bananas III (WT/DS27/15), para. 18. 
815 Ibid., para. 20. 
816 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 2.1. 
817 Ibid.  See also Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 - EC), para. 5.3. 
818 See Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 - EC), para. 4.3. 
819 See Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 - EC). 
820 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador). 
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EC Regulations "must be presumed to conform to WTO rules"821 referred to the negative findings of 
the compliance panel requested by Ecuador.822 

7.343 In the arbitration between the European Communities and the United States pursuant to 
Article 22.6 of the DSU, the arbitrators held that "any assessment of the level of nullification or 
impairment presupposes an evaluation of consistency or inconsistency with WTO rules of the 
implementation measures taken by the European Communities, i.e. the revised banana regime, in 
relation to the panel and Appellate Body findings concerning the previous regime."823  Accordingly, 
the arbitrators concluded that "there is a continuation of nullification or impairment of US benefits 
under the revised EC regime"824 inter alia because "the reservation of the quantity of 857,700 tonnes 
for traditional ACP imports under the revised regime is inconsistent with paragraphs 1 and 2 of 
Article XIII of GATT."825  In conclusion, in their decision of 9 April 1999 the arbitrators 
"determine[d] the level of nullification or impairment suffered by the United States in the matter  
European Communities – Regime for the Importation, Sale and Distribution of Bananas ..."826 

7.344 On 19 April 1999, the DSB granted authorization for the United States to suspend 
concessions "consistent with the decision of the Arbitrators contained in document 
WT/DS27/ARB."827 

7.345 Similarly to the above arbitration pursuant Article 22.6 of the DSU, the first compliance panel 
requested by Ecuador found in its report circulated on 6 May 1999 inter alia that "the reservation of 
the quantity of 857,700 tonnes for traditional ACP imports under the revised regime is inconsistent 
with paragraphs 1 and 2 of Article XIII of GATT [and] ... the country-specific allocations to Ecuador 
as well as to the other substantial suppliers are not consistent with the requirements of 
Article XIII:2."828  Further, in respect of Article I of the GATT 1994 the first compliance panel 
requested by Ecuador found in relevant parts that: 

"[T]he level of 857,700 tonnes for duty-free traditional ACP imports can be 
considered to be required by the Lomé Convention because it appears to be based on 
pre-1991 best-ever exports and not on allowances for investments.  However, we also 
find that it is not reasonable for the European Communities to conclude that 
Protocol 5 of the Lomé Convention requires a collective allocation for traditional 
ACP suppliers.  Therefore, duty-free treatment of imports in excess of an individual 
ACP State's pre-1991 best-ever export volumes is not required by Protocol 5 of the 
Lomé Convention.  Accordingly, absent any other applicable requirement of the 
Lomé Convention, those excess volumes are not covered by the Lomé waiver and the 
preferential tariff thereon is therefore inconsistent with Article I:1. 

Also in respect of Article I of GATT, we find that in respect of preferences for 
non-traditional ACP imports, it is not unreasonable for the European Communities to 
conclude that (i) non-traditional ACP imports at zero tariff within the 'other' category 
of the tariff quota and (ii) the tariff preference of 200 Euro per tonne for out-of-quota 
imports, are required by Article 168 of the Lomé Convention.  Therefore, we find that 

                                                      
821 EC – Bananas III (Article 21.5 – EC), Request for the Establishment of a Panel (WT/DS27/40), p. 2. 
822 See Panel Report on EC – Bananas III (Article 21.5 – EC), para. 4.15. 
823 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 - EC), para. 4.3. 
824 Ibid., para. 5.98. 
825 Ibid., para. 5.96. 
826 Ibid., para. 8.1. 
827 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 19 April 1999 

(WT/DSB/M/59), 3 June 1999, p. 11. 
828 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.160. 
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the violations of Article I:1, as alleged by Ecuador in respect of preferences for 
non-traditional ACP imports, are covered by the Lomé waiver."829 

7.346 The first compliance panel requested by Ecuador: 

"[C]onclude[d] that ... aspects of the EC's [revised] import regime for bananas are 
inconsistent with the EC's obligations under Articles I:1 and XIII:1 and 2 of 
GATT 1994 and Articles II and XVII of GATS.  [T]herefore ... there is nullification 
or impairment of the benefits accruing to Ecuador under the GATT 1994 and the 
GATS within the meaning of Article 3.8 of the DSU. 

The Panel recommend[ed] that the Dispute Settlement Body request the 
European Communities to brings its import regime for bananas into conformity with 
its obligations under the GATT 1994 and the GATS."830 

7.347 EC Regulations 1637/1998 and 2362/1998 were also the subject of dispute settlement 
proceedings brought at the end of 1998 by the European Communities, which invoked Article 21.5 of 
the DSU.  In its request for the establishment of that compliance panel, the European Communities 
noted that: 

"In the DSB meeting of 22 September 1998, the original complainants expressed their 
concern 'about the EC's failure to comply with the DSB's recommendations'.  
They stated that 'consultations had confirmed that the Community and the 
complaining parties could not agree on the WTO-consistency of the measures taken 
by the EC to comply with the DSB's recommendations by 1 January 1999'.  
They emphasised that '[t]here was no doubt with regard to the existence of such a 
disagreement between the Community and the complaining parties'.  They also stated 
that 'they had made it clear that there was no basis for any further consultations and 
had no plans to hold further consultations'."831 

7.348 The European Communities also argued that: 

"Article 23 of the DSU confirms that there is a general principle in the WTO 
agreements that measures taken by WTO Members are in conformity with their rules 
unless they have been challenged under the appropriate dispute settlement procedures 
and proven not to conform.  Since none of the original complainants has continued to 
pursue the procedures under Article 21.5, they must presently be deemed to be 
satisfied with the way in which the European Communities has brought its measures 
into conformity with the recommendations and rulings of the DSB in this case."832 

7.349 Accordingly, "the European Communities request[ed] the establishment of a panel under 
Article 21.5 of the DSU with the mandate to find that the above-mentioned implementing measures of 
the European Communities must be presumed to conform to WTO rules unless their conformity has 
been duly challenged under the appropriate DSU procedures."833 

                                                      
829 Ibid., paras. 6.161-6.162. 
830 Ibid., paras. 7.1-7.2. 
831 EC – Bananas III (Article 21.5 – EC), Request for the Establishment of a Panel (WT/DS27/40), p. 2. 
832 Ibid. 
833 Ibid. 
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7.350 In its report, circulated on 12 April 1999, the compliance panel requested by the European 
Communities decided "not [to] make findings as requested by the European Communities."834  
Nevertheless, the same compliance panel stated: 

"We agree with the European Communities that there is normally no presumption of 
inconsistency attached to a Member's measures in the WTO dispute settlement 
system.  At the same time, we also are of the view that the failure, as of a given point 
in time, of one Member to challenge another Member's measures cannot be 
interpreted to create a presumption that the first Member accepts the measures of the 
other Member as consistent with the WTO Agreement.  In this regard, we note the 
statement by a GATT panel that 'it would be erroneous to interpret the fact that a 
measure has not been subject to Article XXIII over a number of years, as tantamount 
to its tacit acceptance by contracting parties'.835"836 

7.351 Also, the compliance panel requested by the European Communities made reference to the 
findings of inconsistency by the first compliance panel requested by Ecuador: 

"[W]e note that immediately prior (on the same date) to the establishment of this 
Panel, a panel was established by the DSB at the request of Ecuador to consider 
Ecuador's claim in an Article 21.5 proceeding that the EC's implementing measures 
are not consistent with its WTO obligations.  The same three individuals are the 
panelists in these two Article 21.5 proceedings.  Since we have found in the 
proceeding initiated by Ecuador that the EC's implementing measures are not 
consistent with its WTO obligations, it is clear that they cannot be presumed to be 
consistent in this proceeding.837 

7.352 The above three procedures established that the first attempt of the European Communities to 
bring itself into compliance with the original recommendations and rulings adopted by the DSB in the 
EC – Bananas III dispute in 1997, was inconsistent with the European Communities' WTO 
obligations.  The Panel reads that as a clear indication that the original attempt of the European 
Communities to bring itself into compliance by 1 January 1999 was unsuccessful. 

Subsequent developments 

7.353 The United States points out that following the European Communities' first, 
unsuccessful attempt to bring itself into compliance with the original DSB recommendations and 
rulings: 

"In November 1999, the EC announced a second attempt to reform its banana regime, 
which was allegedly to comprise a 'two-stage process, namely, after a transitional 
period during which a tariff quota system would be applied with preferential access 
for ACP countries, a flat tariff would be introduced.'838"839 

                                                      
834 Panel Report on EC – Bananas III (Article 21.5 – EC), para. 5.1 
835 (footnote original) Panel report on EEC – Quantitative Restrictions Against Imports of Certain 

Products from Hong Kong, adopted on 12 July 1983, BISD 30S/129, 138, paragraph 28. 
836 Panel Report on EC – Bananas III (Article 21.5 – EC), para. 4.13. 
837 Panel Report on EC – Bananas III (Article 21.5 – EC), para. 4.15. 
838 (footnote original) Minutes of Meeting of the Dispute Settlement Body held on 19 November 1999, 

WT/DSB/M/71 (11 January 2000). 
839 United States' first written submission, para. 5. 
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7.354 At the meeting of the DSB held on 19 November 1999: 

"[T]he European Communities said that after extensive consultations with all the 
interested parties, the EC had put forward a proposal to modify its banana import 
regime.  The EC considered that, under the present circumstances, the most 
appropriate option would be to put in place a two-stage process, namely, after a 
transitional period during which a tariff quota system would be applied with 
preferential access for ACP countries, a flat tariff would be introduced.  The level of 
the flat tariff would be negotiated pursuant to Article XXVIII of GATT 1994 and in 
accordance with the negotiating directives contained in the proposal.  During the 
transitional period, the quota management system would be a key issue.  Detailed 
rules for administration of the tariff quota which would be adopted at a later stage 
were of considerable importance for the acceptability of the new regime. For this 
reason, the EC would seek agreement from interested countries on the management 
system. The EC was ready to start this process immediately.  He noted that finding 
the means to respect its international obligations as well as other objectives 
constituted a considerable challenge for the EC.  The EC believed that its proposal 
provided the best outcome to this dispute."840 

7.355 At the same DSB meeting: 

"[T]he European Communities clarified that during the transitional period, three 
quotas would be available to all suppliers.  The first would be the bound quota of 2.2 
million tonnes at 75 Ecus/tonne, and the second would be an autonomous quota of 
353,000 tonnes at the same tariff level.  A third tariff quota of 850,000 would also be 
available.  A preference of 275 Ecus/tonne would be granted to ACP countries.  
That third quota would be characterized by a bidding procedure through which an 
abatement with respect to the out-of-quota bound tariff rate would be determined.  
This auctioning-striking price system would resolve both the level of the tariff and the 
distribution of licences requested as well as the available quantities.  A key practical 
aspect of the transitional quota system was the management of the first two quotas.  
The preferred option of interested parties for distribution of licences was a historical 
system, but could only be implemented if there was agreement on a mechanism 
compatible with both WTO and EC law.  Unless such an agreement materialised, the 
alternative would be an appropriate form of a 'first-come first-served system' for the 
two quotas at 75 Ecus/tonne provided that the administrative problems could be 
overcome in such a way that the scheme was non-discriminatory."841  

7.356 A few months later, in its status report to the DSB of 11 February 2000, also referred to by the 
United States842,  the European Communities stated that: 

"As it has been explained before to the DSB, the EC has now developed a proposal 
for the reform of the banana regime.  The proposal envisages a two-stage process, 
comprising a tariff rate quota (TRQ) system for several years;  this system should be 
replaced by a tariff only system no later than 1 January 2006. ... 

... 

                                                      
840 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

19 November 1999 (WT/DSB/M/71), 11 January 2000, para. 2. 
841 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

19 November 1999 (WT/DSB/M/71), 11 January 2000, para. 5. 
842 See Exhibit US-8, p. 1. 
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As the proposal of November 1999 makes clear, if no feasible administrative system 
which will resolve the dispute can be found regarding the distribution system for 
licences in a TRQ system it will not be possible to maintain the proposal for a 
transitional TRQ regime;  in that case negotiations under GATT Article XXVIII to 
replace the current system with a tariff only regime are envisaged."843 

7.357 Approximately one year later, in spring 2001 the European Communities reached two 
separate but almost identical understandings on bananas with the United States and with Ecuador.844  
Although in the context of the second preliminary issue the parties contest the status and relevance of 
their Bananas Understanding845, as regards the third preliminary issue, they both attach great 
relevance to that Understanding for the purposes of assessing whether the current EC bananas import 
regime is a measure taken to comply. 

7.358 According to the European Communities, "a determination of whether a particular measure 
constitutes a 'measure taken to comply' should be based [inter alia] on ... the agreement reached 
between the parties (in our case the [Bananas] Understanding) and the rights and obligations 
undertaken in it ..."846  Likewise, the United States "readily acknowledges the Understanding's direct 
relevance for purposes of establishing that the EC's current bananas import regime is a measure taken 
to comply with the DSB's rulings and recommendations."847 

7.359 As noted in its analysis of the European Communities' second preliminary objection, the 
Panel does not intend to assess the status of the Bananas Understanding.848  Nevertheless, in the light 
of parties' agreement on the relevance of the Bananas Understanding for the third preliminary issue, 
the Panel will look at the language of that Understanding. 

7.360 The Bananas Understanding provides in Paragraph A that "[t]he European Commission and 
[the United States/Ecuador] have identified the means by which the long-standing dispute over the 
EC's banana import regime can be resolved."849  Further, in its communication to the DSB concerning 
the Understanding, the European Communities referred to the Understanding as "a mutually 
satisfactory solution ... regarding the implementation by the EC of the conclusions and 
recommendations adopted by the DSB in the dispute 'Regime for the importation, sale and distribution 
of bananas' (WT/DS27)."850 

7.361 The Bananas Understanding sets out a series of bananas import regimes to be implemented by 
the European Communities, which are in line with what was announced by the 
European Communities at the DSB meeting of 19 November 1999 and in its above-mentioned status 
report of 11 February 2000. 

7.362 Paragraph B of the Understanding provides that "[i]n accordance with Article 16(1) of 
Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001), 

                                                      
843 EC – Bananas III, Status Report by the European Communities (WT/DS27/51/Add.1), 

8 September 1999. 
844 See documents WT/DS27/58 of 2 July 2001;  WT/DS27/59 of 2 July 2001;  and WT/DS27/60 of 

9 July 2001. 
845 See paras.7.39 to 7.75 above. 
846 European Communities' response to Panel question No. 7. 
847 United States' response to Panel question No. 44. 
848 See paras. 7.100 and 7.117 above. 
849 Documents WT/DS27/58 of 2 July 2001, p. 2, para. A, and WT/DS27/59 of 2 July 2001, para. A. 
850 Document WT/DS27/58 of 2 July 2001, p. 1. 
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the European Communities (EC) will introduce a Tariff Only regime for imports of bananas no later 
than 1 January 2006."851 

7.363 In turn, paragraph C of the Bananas Understanding provides that: 

"C. In the interim, the EC will implement an import regime on the basis of 
historical licensing as follows: 

1. Effective 1 July 2001, the EC will implement an import regime on the 
basis of historical licensing as set out in Annex 1. 

2. Effective as soon as possible thereafter, subject to Council and 
European Parliament approval and to adoption of the Article XIII 
waiver referred to in paragraph E, the EC will implement an import 
regime on the basis of historical licensing as set out in Annex 2.  
The Commission will seek to obtain the implementation of such an 
import regime as soon as possible."852 

7.364 In exchange for the commitments by the European Communities set out in paragraphs B and 
C of the Bananas Understanding, paragraph D of the Understanding provides with respect to the 
United States that: 

"D. With respect to the United States' imposition of increased duties applied to 
certain EC products as of 19 April 1999 covering trade in an amount of US$191.4 
million per year (the 'increased duties'): 

1. Upon implementation of the import regime described in 
paragraph C(1), the United States will provisionally suspend its 
imposition of the increased duties. 

2. Upon implementation of the import regime described in 
paragraph C(2), the United States will terminate its imposition of the 
increased duties. 

3. The United States may reimpose the increased duties if the import 
regime described in paragraph C(2) does not enter into force by 1 
January 2002." 

7.365 Further, paragraph E of the Bananas Understanding stipulates that: 

"The United States will lift its reserve concerning the waiver of Article I of the 
GATT 1994 that the EC has requested for preferential access to the EC of goods 
originating in ACP states signatory to the Cotonou Agreement; and will actively work 
towards promoting the acceptance of an EC request for a waiver of Article XIII of the 
GATT 1994 needed for the management of quota C under the import regime 
described in paragraph C(2) until 31 December 2005." 

7.366 The above-mentioned waivers were ultimately adopted by the Doha Ministerial Conference 
on 14 November 2001.  They waived obligations of the European Communities under provisions of 
the GATT 1994 with which the original EC bananas import regime had been found to be inconsistent 

                                                      
851 Ibid., p. 2, para. B, and Document WT/DS27/59 of 2 July 2001, para. B. 
852 Documents WT/DS27/58 of 2 July 2001, p. 2, para. C, and WT/DS27/59 of 2 July 2001, para. C. 
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in the original proceedings and with which the revised EC bananas import regime of 1999 was found 
to be inconsistent by the arbitrators pursuant to Article 22.6 of the DSU and by the first compliance 
panel requested by Ecuador. 

7.367 In the Doha Waiver from Article XIII:1 and 2 of the GATT 1994, the Ministerial Conference 
"decide[d that]… [w]ith respect to the EC's imports of bananas, as of 1 January 2002, and until 
31 December 2005, paragraphs 1 and 2 of Article XIII of the GATT 1994 are waived with respect to 
the EC's separate tariff quota of 750,000 tonnes for bananas of ACP origin."853  The Article XIII Doha 
Waiver made specific reference to the Bananas Understandings, by "[t]aking note of the 
understandings reached by the EC, Ecuador and the United States that identify the means by which 
the longstanding dispute over the EC's banana regime can be resolved, in particular their provision for 
a temporary global quota allocation for ACP banana supplying countries under specified 
conditions."854  As is clear from its text, the same recital of the Article XIII Doha Waiver noted that 
the interim step foreseen by paragraph C of that Understanding was "temporary", which is also 
confirmed by the fact that the Article XIII Doha Waiver applied only until the tariff-only regime 
foreseen by paragraph B of the Bananas Understanding was supposed to enter into force.  Further, the 
Article XIII Doha Waiver referred to "the exceptional circumstances surrounding the resolution of the 
bananas dispute and the interests of many WTO Members in the EC banana regime"855, and 
"[r]ecogniz[ed] the need to afford sufficient protection to the ACP banana supplying countries, 
including the most vulnerable, during a limited transition period, to enable them to prepare for a 
tariff-only regime."856 

7.368 The Doha Waiver from Article I:1 of the GATT 1994 "[c]onsider[ed] that, in the field of 
trade, the provisions of the ACP-EC Partnership Agreement requires preferential tariff treatment by 
the EC of exports of products originating in the ACP States."857  In the Article I Doha Waiver, 
the WTO Ministerial Conference "decide[d that]… [s]ubject to the terms and conditions set out 
hereunder, Article I, paragraph 1 of the General Agreement shall be waived, until 31 December 2007, 
to the extent necessary to permit the European Communities to provide preferential tariff treatment 
for products originating in ACP States as required by Article 36.3, Annex V and its Protocols of the 
ACP-EC Partnership Agreement,858 without being required to extend the same preferential treatment 
to like products of any other member."859  Further, the Article I Doha Waiver provides that "[w]ith 
respect to bananas, the additional provisions in the Annex shall apply."860  According to that Annex to 
the Article I Doha Waiver, "[t]he waiver would apply for ACP products under the Cotonou 
Agreement until 31 December 2007.  In the case of bananas, the waiver will also apply until 31 
December 2007, subject to the following, which is without prejudice to rights and obligations under 
Article XXVIII."861 

                                                      
853 Transitional Regime for the EC Autonomous Tariff Rate Quotas on Imports of Bananas, Decision of 

14 November 2001 (WT/MIN(01)/16), 16 November 2001, para. 1. 
854 Ibid., third recital. 
855 Ibid., fourth recital. 
856 Transitional Regime for the EC Autonomous Tariff Rate Quotas on Imports of Bananas, Decision of 

14 November 2001 (WT/MIN(01)/16), 16 November 2001, fourth recital. 
857 European Communities – The ACP-EC Partnership Agreement (WT/MIN(01)/15), 

14 November 2001, third recital. 
858 (footnote original) Any reference to the Partnership Agreement in this Decision shall also include 

the period during which the trade provisions of this Agreement are applied on the basis of transitional measures 
adopted by the ACP-EC joint institutions. 

859 European Communities – The ACP-EC Partnership Agreement (WT/MIN(01)/15), 
14 November 2001, para. 1. 

860 Ibid., para. 3bis. 
861 Ibid., Annex, chapeau. 
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7.369 As regards modifications to the EC bananas import regime in the period following the 
adoption of the Bananas Understanding, the Panel notes that the European Communities argues that it 
has not adopted its current bananas import regime specifically pursuant to paragraph B of the 
Bananas Understanding.862  This argument seems to contradict the European Communities' argument 
on good faith under the second preliminary issue that it "has fully complied with its obligations under 
the [Bananas] Understanding in good faith and relying on the expectation that the United States would 
also comply with its own obligations."863  (emphasis added)  That latter argument would suggest that 
the European Communities argues that the bananas import regimes it introduced on 1 July 2001, 
1 January 2002 and 1 January 2006 correspond to paragraphs C(1), C(2) and B of the 
Bananas Understanding, respectively.  

7.370 In the light of the similarities between paragraph C(1) and Annex 1 of the 
Bananas Understanding, on the one hand, and EC Regulation 216/2001, on the other hand, the 
European Communities EC Regulation 216/2001 Amending Regulation (EEC) No 404/93 on the 
Common Organisation of the Market in Bananas clearly corresponds to Phase I of the interim regime 
set out by paragraph C of the Bananas Understanding. 

7.371 Indeed, according to paragraph C(1) of the Bananas Understanding, the first phase of that 
interim regime was supposed to become "[e]ffective on 1 July 2001".  Similarly, the relevant 
modifications in the management of tariff quotas set out in EC Regulation 404/1993, took effect on 
1 July 2001.  Under the second paragraph of Article 2 of EC Regulation 216/2001: 

"[The Regulation] shall apply from 1 April 2001. However, the Commission may, 
according to the procedure laid down in Article 27, delay the date until 1 July 2001 at 
the latest, if this proves necessary for the implementation of the modifications in the 
management of the tariff quotas." 

7.372 In turn, Article 1 of EC Commission Regulation 395/2001, notes that it "seeks ... to comply 
with international commitments entered into by the Community within the World Trade Organisation 
(WTO)"864, and provides that "Article 1 of Regulation (EC) No 216/2001[, which introduces the 
relevant modifications to EC Regulation 404/1993 shall apply from 1 July 2001." 

7.373 Under Annex 1 of the Bananas Understanding, which describes Phase I of the EC interim 
bananas import regime: 

"1. A bound tariff-rate quota (TRQ) designated as quota 'A' will be set at 
2,200,000 tonnes.  An autonomous TRQ designated as quota 'B' will be set at 
353,000 tonnes.  These TRQs will be managed as one, with the total quota 
being 2,553,000 tonnes.  There is no expectation of allocation of shares of 
either of these TRQs among country suppliers, and the Commission will not 
seek to convene a meeting to that effect of the principal supplying countries 
except upon the joint request of all such countries.  The tariff applied to 
bananas imported in the 'A' and 'B' quotas shall not exceed 75 euro/tonne. 

2. A TRQ designated as quota 'C' will be set at 850,000 tonnes. 

                                                      
862 European Communities' second written submission, para. 43.  The European Communities also 

argues that "[t]he introduction of the tariff-only import regime was decided by the European Communities at 
least 2 years before the signing of the [Bananas] Understanding."  Final written version of the European 
Communities' closing oral statement at the substantive meeting of the Panel with the parties and third parties, 
para. 6. 

863 European Communities' second written submission, para. 39. 
864 EC Regulation 395/2001, recital 7. 
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3. Import licenses for 83% of the 'A' and 'B' TRQs will be distributed to 
'traditional' operators based on each qualified 'traditional' operator's 1994-96 
average annual final reference volume ('reference volume') for the 'A/B' 
quotas.  Qualified 'traditional' operators will be identified on the basis of the 
distribution of licenses that occurred under Regulation 404, Article 19.1(a) 
and Regulation 1442, Article 3.1(a) for 'Category A subfunction (a)'.  
Importers will not need to produce new evidence. 

4. Licenses for TRQ 'C' are intended to be distributed broadly in accordance 
with the principles to be utilized in managing of licenses for TRQ's 'A' and 'B' 
and on the basis of imports of ACP-origin bananas.  The European 
Commission and the United States will consult again within 4 weeks with a 
view to finalizing the licensing principles for TRQ 'C'. 

5. Within each TRQ, licenses may be used to import bananas from any source.  
Licenses to import bananas into TRQ 'C' cannot be used to import bananas 
into TRQs 'A' or 'B', and vice versa. 

6. A 'non-traditional' operator category will be created with respect to 17% of 
the quantity of the 'A and B' TRQs.  Non-traditional operators cannot become 
traditional operators in subsequent periods.  Management of non-traditional 
imports will be done by simultaneous examination." 

7.374 In turn, the preamble of EC Regulation 216/2001 makes reference to original 
recommendations and rulings in the EC – Bananas III dispute: 

"There have been numerous close contacts with supplier countries and other 
interested parties to settle the disputes arising from the import regime established by 
Regulation (EEC) No 404/93 and to take account of the conclusions of the special 
group set up under the dispute settlement system of the World Trade Organisation 
(WTO)"865 (footnote omitted, emphasis added). 

7.375 Further, the preamble of EC Regulation 216/2001 describes the regime that this EC 
Regulation intends to introduce, in a very similar way as Annex 1 to the Bananas Understanding: 

"Analysis of all the options presented by the Commission suggests that establishment 
in the medium term of an import system founded on the application of a customs duty 
at an appropriate rate and application of a preferential tariff to imports from ACP 
countries provides the best guarantees, firstly of achieving the objectives of the 
common organisation of the market as regards Community production and consumer 
demand, secondly of complying with the rules on international trade, and thirdly of 
preventing further disputes. 

However, such a system must be introduced upon completion of negotiations with the 
Community's partners in accordance with WTO procedures, in particular 
Article XXVIII of the General Agreement on Tariffs and Trade (GATT).  The result 
of these negotiations must be submitted for approval to the Council which must also, 
in accordance with the provisions of the Treaty, establish the applicable level of the 
Common Customs Tariffs. 

                                                      
865 EC Regulation 216/2001, recital 1. 
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Until the entry into force of that regime, the Community should be supplied under 
several tariff quotas open to imports from all origins and managed in line with the 
recommendations made by the dispute settlement body. The first tariff quota of 
2200000 tonnes at a rate of EUR 75 should be bound in the WTO. A second, 
additional tariff quota of 353000 tonnes should be opened to cater for the increase in 
consumption resulting from enlargement of the Community in 1995, with the same 
rate applying. To ensure satisfactory supply to the Community, a third, autonomous 
tariff quota of 850000 tonnes should be opened, also for all origins. Under this latter 
tariff quota, provision should be made for the possibility, in accordance with an 
appropriate procedure, of a reduction in the applicable customs duty in order to allow 
the effective importation of bananas originating in third countries which do not 
benefit from the tariff preferences granted in respect of bananas originating in ACP 
countries. 

In view of the contractual obligations towards the ACP countries and the need to 
guarantee them proper conditions of competition, application to imports of bananas 
originating in those countries of a tariff preference of EUR 300 per tonne would 
allow the trade flows in question to be maintained. This will entail in particular the 
application to such imports of zero duty under the three tariff quotas. 

... 

Provision should be made for the additional tariff quota of 353000 tonnes to be 
modified to take account of any increased Community demand found when a supply 
balance is drawn up. Provision should also be made for suitable specific action to be 
taken in response to exceptional circumstances liable to affect supply of the 
Community market."866  (emphasis added) 

7.376 Article 1 of EC Regulation 216/2001 amended EC Regulation 404/1993 accordingly. 

7.377 As regards Phase II of the European Communities' interim import regime foreseen under 
paragraph C(2) of the Bananas Understanding, as mentioned above, the European Communities 
argues that that phase was contained in "Council Regulation 2587/2001, adopted by the 
European Communities on December 19, 2001, which introduced the 2002-2005 banana import 
regime."867  The United States does not contest the reference by the European Communities to 
EC Regulation 2587/2001 in the context of the 2002-2005 bananas import regime of the 
European Communities. 

7.378 The European Communities notified that EC Regulation to the DSB with the following 
introduction:  "By ... Regulation [2587/2001], the EC has implemented Phase 2 of the 
[Bananas] Understandings with the United States and Ecuador (circulated as document WT/DS27/58 
of 2 July 2001)."868 

7.379 As the European Communities itself argues869, similarly to EC Regulation 216/2001, the 
preamble to EC Regulation 2587/2001 provides that "[t]here have been numerous close contacts with 
supplier countries and other interested parties to settle the disputes arising from the import regime 

                                                      
866 EC Regulation 216/2001, recitals 2-5 and 7. 
867 European Communities' response to Panel question No. 13. 
868 EC – Bananas III, Status Report by the European Communities (WT/DS27/51/Add.25), 

21 January 2002, p. 1. 
869 See European Communities' response to Panel question No. 13. 
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established by Regulation (EEC) No 404/93 and to take account of the conclusions of the panel set up 
under the dispute settlement system of the World Trade Organisation (WTO)."870 

7.380 Further, Article 1.4 of EC Regulation 2587/2001 amends Article 18 of EC Regulation 
404/1993 in line with Annex 2 to the Bananas Understanding, which describes Phase II of the interim 
bananas import regime of the European Communities. 

7.381 Finally, on 1 January 2006, EC Regulation 1964/2005 entered into force.  As mentioned 
above, the European Communities identifies that Regulation as the measure introducing its current 
bananas import regime.871  Also, the European Communities does not contest that 
EC Regulation 1964/2005 corresponds to paragraph B of the Bananas Understanding, which provides 
that "In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation 
No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for imports 
of bananas no later than 1 January 2006." 

7.382 The preamble of EC Regulation 1964/2005 explicitly refers to "Council Regulation (EEC) No 
404/93 of 13 February 1993 on the common organisation of the market in bananas provides for the 
entry into force of a tariff only regime for imports of bananas no later than 1 January 2006."872  
Further, the preamble of EC Regulation 1964/2005 makes ample reference to the arbitrations pursuant 
to the Annex to the Article I Doha Waiver873, which addressed the two unsuccessful attempts of the 
European Communities to rebind its bananas tariff in 2005. 

Specific arguments by the European Communities to refute the proposition that its current 
bananas import regime is a measure taken to comply 

7.383 To assess whether the above events effectively constitute a "continuum of events874"875 
between the original DSB recommendations and rulings and the current EC bananas import regime, 
the Panel will look at the main arguments raised by the European Communities to refute the 
proposition that its current bananas import regime is a measure taken to comply.  Most of these 
arguments relate, at least in part, to the European Communities' argument that its final measure taken 
to comply was its 2002-2005 bananas import regime, which corresponds to Phase II of the interim 
regime set out in the Bananas Understanding. 

Termination of the suspension of concessions by the United States 

7.384 The European Communities argues that its 2002-2005 bananas import regime was the final 
measure taken to comply since "the United States' retaliation rights terminated upon the 
European Communities' implementation of this tariff-quota based regime and the United States never 
requested from the DSB the right to reinstate those rights with relation to that import regime."876 

7.385 Referencing Paragraph D of the Bananas Understanding877, the European Communities argues 
that "the United States' retaliation rights terminated upon the European Communities' implementation 
of th[e 2002-2005] tariff-quota based regime."878  According to the European Communities, "the fact 
that the United States accepted to have their retaliation rights terminated upon the implementation of 
                                                      

870 EC Regulation 2587/2001, recital 1. 
871 See European Communities' first written submission, para. 4, footnote 2. 
872 EC Regulation 1964/2005, recital 1. 
873 See ibid., recitals 3-5. 
874 (footnote original) Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), para. 121. 
875 Appellate Body Report on US – Softwood Lumber VI (Article 21.5 – Canada), para. 103. 
876 European Communities' first written submission, para. 49. 
877 See para. 7.184 above. 
878 European Communities' first written submission, para. 49. 
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the tariff-quota-based import regime described in paragraph C-2 of the [Bananas] Understanding 
confirms that the implementation of that import regime was the agreed 'measure taken to comply'".879  
Further, the European Communities contends, "[t]he fact that the [Bananas] Understanding provided 
for the termination and not for the continuation of the suspension of the retaliation rights of the 
United States after January 1, 2002 confirms that there was no dispute between the United States and 
the European Communities after that date."880 

7.386 The European Communities additionally considers the dispute to have concluded since "the 
United States never requested from the DSB the right to reinstate those rights with relation to that 
import regime."881  Also, according to the European Communities, under the Bananas Understanding, 
"[t]he only case in which the United States would re-impose retaliatory measures was if the Phase II 
regime [set out in paragraph C-2 of the Bananas Understanding] '(did) not enter into force by 
1 January 2002'."882  

7.387 According to the European Communities, "the right to suspend concessions must be revoked 
once the defending WTO Member has fully complied with the DSB's recommendations and 
rulings.883"884  The European Communities explains that: 

"Article 22.8 of the DSU provides that retaliation measures must be terminated 
'when a mutually agreed solution is reached'.  In the present case, the United States 
agreed to terminate its retaliation measures upon implementation of phase 2 of the 
[Bananas] Understanding, i.e., the introduction of the 2002-2005 import regime.  
This is further evidence that the tariff only regime to be introduced in 2006 was not 
'a measure taken to comply'."885 

7.388 As noted above, in the arbitration concerning the level of suspension originally proposed by 
the United States886 (EC – Bananas III (US) (Article 22.6 – EC), pursuant to Article 22.6 of the DSU 
the arbitrator concluded that: 

"In light of the foregoing considerations, the Arbitrators determine that the level of 
nullification or impairment suffered by the United States in the matter  
European Communities – Regime for the Importation, Sale and Distribution of 
Bananas is US$191.4 million per year.  Accordingly, the Arbitrators decide that the 
suspension by the United States of the application to the European Communities and 
its member States of tariff concessions and related obligations under GATT 1994 
covering trade in a maximum amount of US$191.4 million per year would be 
consistent with Article 22.4 of the DSU."887 

                                                      
879 European Communities' second written submission, para. 44. 
880 European Communities' comments on United States' response to Panel question No. 22. 
881 European Communities' first written submission, para. 49. 
882 European Communities' second written submission, para. 44. 
883 (footnote original) See the Handbook on the WTO Dispute Settlement System, A WTO Secretariat 

Publication prepared for publication by the Legal Affairs Division and the Appellate Body, Cambridge 
University Press, at page 81. 

884 European Communities' first written submission, para. 24. 
885 European Communities' response to Panel question No. 8. 
886 See EC – Bananas III, Recourse by the United States to Article 22.2 of the DSU (WT/DS27/43), 

14 January 1999. 
887 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 8.1. 
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7.389 The United States modified its request for suspension of concessions accordingly888, and on 
19 April 1999, the DSB granted authorization for the United States to suspend concessions: 

"[P]ursuant to the US request under Article 22.7 of the DSU, [the DSB] agree[s] to 
grant authorization to suspend the application to the European Communities and its 
member States of tariff concessions and related obligations under GATT 1994, 
consistent with the decision of the Arbitrators contained in document 
WT/DS27/ARB."889 

7.390 The United States subsequently suspended concessions beginning in 1999. 

7.391 At the DSB meeting of 1 February 2002, the United States made the following statement: 

"[T]he United States ... was pleased to note that the EC had increased the quota for 
Latin American banana exporting countries by 100,000 tonnes effective from 
1 January 2002.  The United States had, therefore, terminated the suspension of 
concessions in effect since 1999.  The United States would continue to work closely 
with the EC and other Members to address any issues that might arise as the 
EC moved to a tariff-based system for bananas and implemented the terms of the 
bilateral Understanding on Bananas."890 

7.392 The Panel notes that the United States does not contest that this was in response to the 
introduction of Phase II of the European Communities' interim bananas import regime set out in the 
Bananas Understanding.  However, the United States argues that: 

"[T]he Understanding sets out a series of steps.  Two significant steps were to be 
achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the 
EC took those steps, the United States agreed to first provisionally suspend its 
imposition of increased duties and then terminate the imposition of increased duties 
that the DSB had authorized the United States to apply.  This only proves that both 
the United States and the EC complied with what is set out in paragraphs C and D of 
the Understanding.  Up to that point, there had yet to be full compliance by the EC.  
Per the terms of the Understanding, there was an additional step to be taken."891 

7.393 The Panel notes that Article 21.5 of the DSU does not make any reference to retaliation, nor 
to the suspension or termination of concessions.  Nor does Article 22.8 of the DSU address what 
measures can be considered as "measures taken to comply".  This latter is a term used in Article 21.5 
of the DSU. 

7.394 The Panel recalls that the above arbitration procedure pursuant to Article 22.6 of the DSU 
merely established the maximum annual amount of permissible suspension of concessions;  neither 
the arbitrator, nor the DSB indicated the period during which the United States would be entitled to 
apply retaliatory measures. 

                                                      
888 See EC – Bananas III, Recourse by the United States to Article 22.7 of the DSU (WT/DS27/49), 

9 April 1999. 
889 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 19 April 1999 

(WT/DSB/M/59), 3 June 1999, p. 11. 
890 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 8. 
891 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 14. See also United States' response to Panel question No. 22. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 221 
 
 

  

7.395 Article 22.1 of the DSU provides that "[c]ompensation and the suspension of concessions or 
other obligations are temporary measures available in the event that the recommendations and rulings 
are not implemented within a reasonable period of time."  Likewise, Article 22.8 of the DSU provides 
that: "[t]he suspension of concessions or other obligations shall be temporary."  This was also 
confirmed by the arbitrator in EC – Bananas III (US) (Article 22.6 – EC), who held that 
"authorization to suspend concessions or other obligations is a temporary measure pending full 
implementation by the Member concerned."892 

7.396 The Panel agrees with the United States that "Members can choose not to apply their WTO 
authorization (or not to apply it in full)."893  This is illustrated by the history of the EC – Bananas III 
dispute, where Ecuador chose not to retaliate despite the authorization to do so.894 

7.397 The Panel considers that the suspension of concessions is a right, not an obligation.  
Article 3.7 of the DSU provides that "[t]he last resort which this Understanding provides to the 
Member invoking the dispute settlement procedures is the possibility of suspending the application of 
concessions or other obligations under the covered agreements on a discriminatory basis vis-à-vis the 
other Member, subject to authorization by the DSB of such measures" (emphasis added).  
The European Communities also recognizes that retaliation involves a "right to suspend 
concessions".895 

7.398 Article 22.8 of the DSU provides that: "[t]he suspension of concessions or other obligations ... 
shall only be applied until such time as the measure found to be inconsistent with a covered agreement 
has been removed, or the Member that must implement recommendations or rulings provides a 
solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached." 

7.399 The Panel reads this part of Article 22.8 of the DSU as establishing a time-limit until which a 
Member authorized to retaliate may exercise its right to retaliate.  In other words, once authorized to 
retaliate, a Member may choose whether or not to retaliate, but a Member choosing to retaliate shall 
not apply such retaliation beyond the time-limit set out by Article 22.8 of the DSU.  The Panel agrees 
with the argument of the United States that "Members can choose not to apply their WTO 
authorization (or not to apply it in full) for all sorts of reasons that have nothing to do with whether 
the 22.8 conditions are met."896  Indeed, the award of the arbitrator pursuant to Article 22.6 of the 
DSU explicitly refers to "Members that for whatever reasons do not wish to suspend concessions."897 

7.400 Since Members have the right but not the obligation to retaliate, the Panel does not believe 
that the mere fact that a Member suspends and then terminates the suspension of concessions 
necessarily means that "the measure found to be inconsistent with a covered agreement has been 
removed, or the Member that must implement recommendations or rulings provides a solution to the 
nullification or impairment of benefits, or a mutually satisfactory solution is reached." 

7.401 Indeed, the arbitrator in EC – Bananas III (US) (Article 22.6 – EC) noted that the "temporary 
nature [of retaliation] indicates that it is the purpose of countermeasures to induce compliance."898  
                                                      

892 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 6.3. 
893 United States' response to Panel question No. 43. 
894 See EC – Bananas III, Recourse by Ecuador to Article 22.2 of the DSU (WT/DS27/52), 

9 November 1999;  Decision by the Arbitrators on EC – Bananas III (Ecuador) (Article 22.6 – EC);  
EC - Bananas III, Recourse by Ecuador to Article 22.7 of the DSU (WT/DS27/54), 8 May 2000;  and Dispute 
Settlement Body, Minutes of Meeting held in the Centre William Rappard on 18 May 2000 (WT/DSB/M/80), 
26 June 2000, para. 58. 

895 European Communities' first written submission, para. 24. 
896 United States' response to Panel question No. 43. 
897 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 4.11. 
898 Ibid., para. 6.3. 
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Likewise, the arbitrator in EC – Bananas III (Ecuador) (Article 22.6 – EC) stated that "the object and 
purpose of Article 22 ... is to induce compliance."899  Further, Article 22.1 of the DSU provides that 
"neither compensation nor the suspension of concessions or other obligations is preferred to full 
implementation of a recommendation to bring a measure into conformity with the covered 
agreements." 

7.402 The Panel agrees with the European Communities that paragraph D of the Bananas 
Understanding linked the termination of the United States' suspension of concessions to the timely 
introduction of Phase II of the interim regime set out in paragraph C(2) of the Understanding.  
However, the Bananas Understanding referred to by the European Communities, also includes 
paragraph B, which provides for a final step to follow immediately Phase II of the interim regime.  In 
its statement at the DSB meeting of 1 February 2002 on "terminat[ing] the suspension of concessions 
in effect since 1999"900 the United States made explicit reference to the Bananas Understanding and 
the step set out in paragraph B thereof: 

"The United States would continue to work closely with the EC and other Members 
to address any issues that might arise as the EC moved to a tariff-based system for 
bananas and implemented the terms of the bilateral Understanding on Bananas."901 

7.403 The Panel lastly recalls that in EC – Bananas III (US) (Article 22.6 – EC)  the arbitrator noted 
that "the European Communities argues that if we consider the WTO consistency of its banana regime 
in an arbitration proceeding under Article 22, we will deprive Article 21.5 of its raison d'être."902  
The arbitrator "disagree[d]"903, stating that "[f]or those Members that for whatever reasons do not 
wish to suspend concessions, Article 21.5 will remain the prime vehicle for challenging 
implementation measures."904 

7.404 In the light of the above, the Panel considers that the right to invoke Article 21.5 of the DSU 
shall apply to the United States irrespective of whether it terminated its suspension of concessions in 
2002.  Indeed, Article 21.5 of the DSU does not make any reference to retaliation, nor to the 
suspension or termination of concessions.  Nor does Article 22.8 of the DSU talk about what 
measures can be considered as measures taken to comply, which is addressed in Article 21.5 of the 
DSU.  Thus, the termination of the United States' suspension of concessions cannot in itself be read as 
a waiver of the US right to bring a compliance dispute or as an acceptance by the United States that 
the 2002-2005 EC bananas import regime would be the final EC measure taken to comply. 

Withdrawal from the DSB agenda 

7.405 The European Communities also argues that "the issue of the implementation of the 
EC-Bananas III DSB recommendations and rulings was withdrawn from the DSB's agenda with the 
consent of all WTO members (including the United States), in accordance with Article 21.6 of the 
DSU."905  Accordingly, the European Communities contends: 

"[A] compliance panel is excluded when a dispute has been settled.  In fact, such a 
dispute is considered resolved once and for all.  This is evidenced by the wording of 
Article 21.6 of the DSU, which specifies that the issue of implementation of the 

                                                      
899 Decision by the Arbitrators on EC – Bananas III (Ecuador) (Article 22.6 – EC), para. 76. 
900 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 8. 
901 Ibid. 
902 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 4.11. 
903 Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 4.11. 
904 Ibid. 
905 European Communities' response to Panel question No. 20. 
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recommendations or rulings of the DSB stays on its agenda 'until the issue is 
resolved'.  This obviously means that a dispute taken off the agenda is considered 
resolved."906 

7.406 At the DSB meeting held on 1 February 2002907, under the agenda item "Surveillance of 
implementation of recommendations adopted by the DSB", the Chairman of the DSB recalled that 
"Article 21.6 of the DSU required that 'unless the DSB decides otherwise, the issue of implementation 
of the recommendations or rulings shall be placed on the agenda of the DSB meeting after six months 
following the date of establishment of the reasonable period of time pursuant to paragraph 3 and shall 
remain on the DSB's agenda until the issue is resolved'."908 

7.407 In the specific context of the EC – Bananas III dispute, the DSB Chairman "drew attention to 
document WT/DS27/51/Add.25 which contained the status report by the EC on progress in the 
implementation of the DSB's recommendations concerning its banana import regime."909 

7.408 Subsequently, the European Communities stated that: 

"[T]he EC had implemented on schedule the second phase of the Understandings on 
Bananas concluded with the United States and Ecuador in April 2001, and had 
complied with its international obligations.  [The EC] said that the regime set out in 
[EC] Regulation [2587/2001] would be applicable until the time the EC's banana 
import regime would become a tariff-only regime.  This would take place by 
1 January 2006 at the latest, following the negotiations under Article XXVIII, which 
in principle would begin in 2004.  Under these circumstances, the EC considered that 
this matter should now be withdrawn from the DSB agenda."910 

7.409 In response, at the same meeting of the DSB, various Members, including Ecuador, Honduras 
and the United States made statements.  Subsequently, "[t]he DSB took note of [those] statements."911 

7.410 The issue of the "Implementation by the European Communities of the recommendations and 
rulings of the DSB in relation to 'European Communities – Regime for the Importation, Sale and 
Distribution of Bananas'912 and related subsequent WTO proceedings" appeared on the DSB agenda 
four years later, at the first meeting of the DSB following the introduction of the current EC bananas 
import regime.913  It was discussed as an autonomous agenda item, separate from "Surveillance of 
implementation of recommendations adopted by the DSB", and "the EC noted its disagreement with 
the categorization of this matter as an 'implementation issue' relevant to Article 21 of the DSU."914 
The issue was further discussed at numerous subsequent DSB meetings during 2006915 and in early 

                                                      
906 Ibid. 
907 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, Item 1(a). 
908 Ibid., para. 1. 
909 Ibid., para. 2. 
910 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 3. 
911 Ibid., 6 March 2002, para. 8. 
912 (footnote original) WT/DS27. 
913 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

20 January 2006 (WT/DSB/M/203), 24 February 2006. 
914 Ibid., para. 55. 
915 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

17 February 2006 (WT/DSB/M/205), 31 March 2006;  Dispute Settlement Body, Minutes of Meeting held in the 
Centre William Rappard on 17 March 2006 (WT/DSB/M/207), 26 April 2006;  Dispute Settlement Body, 
Minutes of Meeting held in the Centre William Rappard on 21 April 2006 (WT/DSB/M/210), 30 May 2006;  
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2007916 until the DSB finally addressed the request for the establishment of compliance panels by 
Ecuador917 and by the United States.918 

7.411 The European Communities invokes the following part of the third sentence of Article 21.6 of 
the DSU: "the issue of implementation of the recommendations or rulings shall ... remain on the 
DSB's agenda until the issue is resolved", and argues that therefore "a dispute taken off the agenda is 
considered resolved."919  The Panel considers that this can be ascertained only after analysing the text 
of Article 21.6 in line with the customary rules of interpretation. 

7.412 Article 21.6 of the DSU provides that: 

"The DSB shall keep under surveillance the implementation of adopted 
recommendations or rulings.  The issue of implementation of the recommendations or 
rulings may be raised at the DSB by any Member at any time following their 
adoption.  Unless the DSB decides otherwise, the issue of implementation of the 
recommendations or rulings shall be placed on the agenda of the DSB meeting after 
six months following the date of establishment of the reasonable period of time 
pursuant to paragraph 3 and shall remain on the DSB's agenda until the issue is 
resolved.  At least 10 days prior to each such DSB meeting, the Member concerned 
shall provide the DSB with a status report in writing of its progress in the 
implementation of the recommendations or rulings." 

7.413 The excerpt invoked by the European Communities, namely that "the issue of implementation 
of the recommendations or rulings shall ... remain on the DSB's agenda until the issue is resolved" 
appears to be categorical.  It uses the word "shall", which implies an obligation, and the word 
"remain", which implies continued action by the DSB. 

7.414 However, this sentence begins with the qualifier "[u]nless the DSB decides otherwise".  
This qualification also applies to part of the same sentence invoked by the European Communities.  
Accordingly, per the terms of the sentence invoked by the European Communities, a plausible 
interpretation of the third sentence of Article 21.6 of the DSU in the Panel's view is that the DSB may 
decide that the "issue of implementation of the recommendations or rulings shall [not] remain on the 
DSB's agenda until the issue is resolved". 

                                                                                                                                                                     
Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 17 May 2006 
(WT/DSB/M/212), 20 June 2006;  Dispute Settlement Body, Minutes of Meeting held in the Centre William 
Rappard on 19 June 2006 (WT/DSB/M/215), 25 July 2006;  Dispute Settlement Body, Minutes of Meeting held 
in the Centre William Rappard on 19 July 2006 (WT/DSB/M/217), 12 September 2006;  Dispute Settlement 
Body, Minutes of Meeting held in the Centre William Rappard on 1 September 2006 (WT/DSB/M/219), 
6 October 2006;  Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
28 September 2006 (WT/DSB/M/220), 2 November 2006;  Dispute Settlement Body, Minutes of Meeting held 
in the Centre William Rappard on 26 October 2006 (WT/DSB/M/221), 4 December 2006;  Dispute Settlement 
Body, Minutes of Meeting held in the Centre William Rappard on 21 November 2006 (WT/DSB/M/222), 
12 January 2007;  and Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
19 December 2006 (WT/DSB/M/224), 9 February 2007. 

916 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
23 January 2007 (WT/DSB/M/225), 8 March 2007;  and Dispute Settlement Body, Minutes of Meeting held in 
the Centre William Rappard on 20 February 2007 (WT/DSB/M/226), 26 March 2007. 

917 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
20 March 2007 (WT/DSB/M/228), 2 May 2007. 

918 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
12 July 2007 (WT/DSB/M/235), 30 August 2007. 

919 European Communities' response to Panel question No. 20. 
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7.415 The third sentence of Article 21.6 of the DSU provides that "[t]he DSB shall keep under 
surveillance the implementation of adopted recommendations or rulings."  Reading the first and third 
sentences of Article 21.6 of the DSU together suggests that the DSB may fulfil its mandate of keeping 
"under surveillance the implementation of adopted recommendations or rulings" otherwise than by 
maintaining that issue on the agenda.  The DSB could indeed do so for reasons of efficiency, for 
instance in cases where no new elements warranting a debate occur between its meetings. 

7.416 The first sentence of Article 21.6 of the DSU provides that it is "[t]he DSB [that] shall keep 
under surveillance the implementation of adopted recommendations or rulings" and the third sentence 
of the same paragraph refers to the "DSB's agenda". (emphasis added)  However, issues do not appear 
automatically on the DSB agenda.  It is the right of WTO Members to raise the issue of the 
implementation of adopted recommendations or rulings.  The second sentence of Article 21.6 of the 
DSU provides that "any Member" "may" "raise[]" "[t]he issue of implementation of the 
recommendations or rulings ... at the DSB", and establishes that this right might be exercised "at any 
time following the ... adoption [of recommendations and rulings]". 

7.417 As regards the specific case before this Panel, the Panel considers that the statements by 
Members at the DSB meeting of 1 February 2002 indicate that Members did not consider the "issue of 
the implementation of the recommendations or rulings" resolved at the time of that DSB meeting.  
On the contrary, most Members who spoke referred to the final step foreseen in the 
Bananas Understanding and the need to comply with that step, which was subsequent to the 
2002-2005 EC bananas import regime. 

7.418 For instance, the United States noted that "[it] would continue to work closely with the 
EC and other Members to address any issues that might arise as the EC moved to a tariff-based 
system for bananas and implemented the terms of the bilateral Understanding on Bananas."920 

7.419 Likewise, although "Ecuador ... considered that this item should no longer appear on the 
agenda of future DSB meetings"921, it also stated that: 

"[The Bananas] Understanding constituted a sound basis for the EC to implement a 
transitional banana import regime so that by 1 January 2006, at the latest, a 
WTO-compatible tariff-only regime would be put into place.  The transitional regime 
contained various phases, stages and elements to be implemented.  One element was 
to obtain waivers from Articles I and XIII of the GATT 1994.  However, the decision 
to grant these waivers included new stages which would have to be carried out in 
order to ensure a proper transition to a tariff-only banana import regime, as from 
1 January 2006."922 

7.420 Ecuador added that: 

"Accordingly, insofar as the EC continued to implement the DSB's recommendations 
by meeting its commitments, Ecuador wished to reserve its rights under Article 21 of 
the DSU.  Therefore if there was any disagreement concerning the measures applied 
by the EC, the matter could be referred to the original Panel pursuant to Article 21.5 
of the DSU"923 (emphasis added). 

                                                      
920 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 7. 
921 Ibid., para. 5. 
922 Ibid. 
923 Ibid., para. 5. 
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7.421 Honduras also referred to the Bananas Understandings and: 

"[E]xpressed [the] expectation that in order to implement the Understandings on 
Bananas in accordance with the agreement reached at Doha, the EC would not 
impose a prohibitive tariff that would make it impossible for Honduran bananas to 
enter the EC market.  Honduras hoped that this agreement would be honoured in good 
faith.  It should be kept in mind that Honduras had taken into account the interests of 
all parties as well as the integrity of the world trading system."924 

7.422 The European Communities also referred to the Bananas Understanding when requesting that 
the issue be withdrawn from the DSB agenda: 

"[T]he regime set out in [EC] Regulation [2587/2001] would be applicable until the 
time the EC's banana import regime would become a tariff-only regime.  This would 
take place by 1 January 2006 at the latest, following the negotiations under 
Article XXVIII, which in principle would begin in 2004."925  (emphasis added) 

7.423 The Panel considers that the above statements by Members at the DSB meeting of 1 February 
2002 do not reflect an agreement by Members that the issue of the implementation of the DSB 
recommendations and rulings in the EC - Bananas III dispute could not be brought back to the DSB 
agenda at a later point. 

7.424 In fact, Honduras explicitly "reserve[d] its rights, including the right to request that this matter 
be placed on the DSB agenda in the future."926  Following the introduction of the current EC bananas 
import regime, Honduras and other Members raised the issue of the "Implementation by the 
European Communities of the recommendations and rulings of the DSB in relation to 
'European Communities – Regime for the Importation, Sale and Distribution of Bananas'927 and 
related subsequent WTO proceedings" at DSB meeting held in 2006 and in early 2007, in line with 
the right set out in the second sentence of Article 21.6. 

7.425 As mentioned above, at its meeting of 1 February 2002 the DSB "took note of the 
statements"928 made in the context of the "Surveillance of implementation of recommendations 
adopted by the DSB" in the EC – Bananas III dispute.  In this regard the United States argues that: 

"The DSB simply 'took note' of the statements and did not take a decision on this 
issue.  The fact that other Members did not request that this matter be on the agenda 
of subsequent meetings presumably reflects that little would have been gained by 
keeping this matter on the DSB agenda until the EC took the next step on 
January 1, 2006."929 

7.426 The Panel notes that under the agenda item "Surveillance of implementation of 
recommendations adopted by the DSB", the DSB would usually both "take note of the statements 
made" and explicitly "agree to revert to the matter at its following regular meeting" in situations 
where no Member contests that compliance has not yet been achieved by the complainant or the 
dispute is not yet settled. 
                                                      

924 Ibid., para. 6. 
925 Ibid., para. 3. 
926 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 6. 
927 (footnote original) WT/DS27. 
928 Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

1 February 2002 (WT/DSB/M/119), 6 March 2002, para. 9. 
929 United States' response to Panel question No. 21. 
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7.427 Under the agenda item "Surveillance of implementation of recommendations adopted by the 
DSB", the DSB would merely "take note of the statements made" without explicitly agreeing to revert 
to the matter in various types of situations.  In some cases, it seems that the DSB would merely take 
note of the statements made because no Member contests that compliance has been achieved.930  
However, there are also numerous instances where, under the agenda item "Surveillance of 
implementation of recommendations adopted by the DSB", the DSB would merely take note of 
statements contesting whether compliance has been achieved, without explicitly agreeing to revert to 
the matter.931 

7.428 Therefore, the Panel cannot consider the mere fact that the DSB only took note of the 
statements made at its meeting of 1 February 2002 as an indication that the original DSB 
recommendations in the EC – Bananas III dispute were fully complied with, nor as an indication that 
those recommendations were not fully complied with. 

7.429 The Panel notes in this context that, on at least one occasion, the DSB discussed the 
"Surveillance of implementation of recommendations adopted by the DSB" and merely took note of 
statements contesting whether compliance had been achieved, and subsequently agreed to establishing 
a compliance panel pursuant to Article 21.5 of the DSU.  In EC – Bananas III, at the DSB meeting of 
25 November 1998 the DSB Members expressed diverging opinions as to the first EC attempt to 
comply referred to in a status report of the European Communities932 achieves compliance.933  
The DSB merely took note of the statements made, without explicitly agreeing to revert to the matter 
at its next regular meeting.934  This did not prevent the DSB from establishing, at a later meeting, the 
first compliance panel requested by Ecuador in EC – Bananas III.935 

7.430 In the light of the above, the Panel does not consider that the mere fact that the issue of the 
implementation of the recommendations or rulings in the EC – Bananas III dispute was withdrawn 
from the DSB agenda necessarily means that that issue was definitively resolved.  Accordingly, the 
Panel finds that it cannot draw the conclusion suggested by the European Communities from the text 
of Article 21.6 of the DSU and the termination of the United States' suspension of concessions in 
2002. 

7.431 If the Panel were to reach the opposite conclusion in this dispute, WTO Members might have 
no other choice but to ensure that the issue of the implementation of recommendations or rulings was 
constantly maintained on the agenda  of each DSB session merely for the sake of making sure that 
that issue was not considered resolved by a panel.  This would be the case even when no useful or 
meaningful discussion of the implementation of recommendations or rulings can be expected at a 
specific point in time prior to the issue of the implementation of recommendations or rulings being 

                                                      
930 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

26 September 2000 (WT/DSB/M/89), 23 October 2000, para. 46;  and Dispute Settlement Body, Minutes of 
Meeting held in the Centre William Rappard on 16 June 1999 (WT/DSB/M/64), 21 July 1999, p. 2. 

931 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
21 October 1998 (WT/DSB/M/49), 19 November 1998, p. 4;  Dispute Settlement Body, Minutes of Meeting 
held in the Centre William Rappard on 27 January 2000 (WT/DSB/M/74), 22 February 2000, p. 8;  and  Dispute 
Settlement Body, Minutes of Meeting held in the Centre William Rappard on 27 January 2000 
(WT/DSB/M/74), 22 February 2000, p. 6. 

932 See EC – Bananas III, Status Report by the European Communities (WT/DS27/17/Add.3), 
13 November 1998. 

933 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 
25 November 1998 (WT/DSB/M/51), 22 January 1999, pp. 3-5. 

934 See ibid., p. 5. 
935 See Dispute Settlement Body, Minutes of Meeting held in the Centre William Rappard on 

12 January 1999 (WT/DSB/M/53), 18 March 1999. 
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resolved.  Such a practice would result in unnecessarily lengthy agendas for DSB meetings being 
adopted and would not contribute towards the smooth functioning of that body. 

The relevance of the Doha Waivers 

7.432 As noted above, in November 2001 the Doha Ministerial Conference adopted two waivers 
from Articles I:1, and from XIII:1 and 2 of the GATT 1994, respectively, for a limited period of time.  
Nevertheless, the Parties contest the relevance of the Doha Waivers for establishing whether or not 
the current EC bananas import regime is a measure taken to comply. 

7.433 The European Communities does not disagree that the preamble of EC Regulation 1964/2005 
makes reference to the two arbitrations and to the European Communities' unsuccessful attempts to 
rebind its bananas tariff pursuant to the Article I Doha Waiver.  However, the European Communities 
contests the US argument summarised by the European Communities as "an assertion that the 
Preamble of Regulation 1964/2005 refers to the arbitrations held in 2005 within the context of the 
Doha waiver and, hence, Regulation 1964/2005 must be considered as a measure taken to comply 
with the recommendations and rulings adopted by the DSB in 1997."936  According to the 
European Communities,  "this point [does not] suffice ... to establish a link between the tariff only 
regime and the recommendations and rulings of the DSB in 1997"937 because "the subject matter of 
the 2005 arbitrations has no relation to the 1997 DSB recommendations and rulings."938 

7.434 The European Communities argues also that the Article I Doha Waiver proves that the current 
EC bananas import regime is not a measure taken to comply: 

"[T]he arbitrations were part of the waiver granted by the WTO to the 
Cotonou Agreement.  The Cotonou Agreement was only signed in 2000, 
i.e., three years after the adoption of the DSB's recommendations and rulings.  It is 
difficult to see how a Regulation adopted to conform to the terms of a waiver relating 
to an international agreement reached in 2000 can be said to be a 'measure taken to 
comply' with a DSB ruling adopted in 1997."939 

7.435 The parties do not contest that the two Doha Waivers are linked to paragraph E of the 
Bananas Understanding, which provides that: 

"The United States will lift its reserve concerning the waiver of Article I of the 
GATT 1994 that the EC has requested for preferential access to the EC of goods 
originating in ACP states signatory to the Cotonou Agreement; and will actively work 
towards promoting the acceptance of an EC request for a waiver of Article XIII of the 
GATT 1994 needed for the management of quota C under the import regime 
described in paragraph C(2) until 31 December 2005." 

7.436 Both Doha Waivers were adopted for a limited period of time.  The Article XIII Doha Waiver 
applied until the end of 2005, i.e. until the end of the application of the 2002-2005 EC bananas import 
regime, which was the day preceding the entry into force of the tariff-only regime set out in 
                                                      

936 European Communities' second written submission, para. 46.  The United States originally 
formulated that argument in the following way:  "The fifth clause in the preamble to EC Regulation 1964 itself 
states that the measures are being taken in an effort to rectify the matter which the two Article I waiver Annex 
arbitrations found inconsistent with that Annex.  The Article I waiver and Annex are inextricably linked to the 
Understandings, which are in turn inextricably linked to the recommendations and rulings of the DSB in 
Bananas III."  United States' second written submission, para. 48. 

937 European Communities' second written submission, para. 47. 
938 Ibid., para. 48. 
939 Ibid., para. 47. 
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paragraph B of the Bananas Understanding.  In turn, the Article I Doha Waiver applied to bananas in 
general until 31 December 2007, but the Annex to the Article I Doha Waiver provided for the 
possibility of the waiver expiring at the end of 2005: 

"If the EC has failed to rectify the matter, this waiver shall cease to apply to bananas 
upon entry into force of the new EC tariff regime ... on 1 January 2006."940 

7.437 The European Communities argues, in the context of its rebuttal of the United States' claim 
under Article I of the GATT 1994, that the Article I Doha Waiver applied to bananas until the end of 
2007.941  The Panel will not address that issue at this point. 

7.438 It suffices to note here that the argument of the European Communities implies that 
the Article I Doha Waiver would have applied both during the validity of the 2002-2005 EC bananas 
import regime and the current EC bananas import regime, thus establishing a link between the two 
regimes.  This raises the question why the European Communities sees its 2002-2005 as its final 
measure taken to comply. 

7.439 If, on the contrary, the Article I Doha Waiver was to have expired in regard to bananas at the 
end of 2005,  it would have applied, similar to the Article XIII Doha Waiver, exactly during Phase II 
of the interim EC bananas import regime set out in paragraph C(2) of the Bananas Understanding.  
Such possible coincidence between the period of validity of both Doha Waivers and Phase II of the 
interim EC bananas import regime, as well as the wording of paragraph E of the 
Bananas Understanding would establish a close link between the Doha Waivers and Phase II of the 
interim EC bananas import regime. 

7.440 Given such a close link between the Doha Waivers and Phase II of the interim EC bananas 
import regime, the Panel agrees with the United States that the step set out in paragraph C(2) of the 
Bananas Understanding "w[as] 'interim' because [it] still discriminated between WTO Members, as 
evidenced inter alia by the fact that the EC recognized that it would need waivers of Article I and XIII 
of the GATT 1994."942 

7.441 In any event, since the Doha Waivers applied incontestably during the entire Phase II of the 
interim EC bananas import regime and they were limited in time, they are relevant for confirming that 
Phase II of the interim EC bananas import regime could not be the final measure taken to comply by 
the European Communities.  All parties concerned were of the opinion that only when a tariff-only 
regime was introduced would the case be closed. 

7.442 The Panel notes that the European Communities also argues that "the United States invites the 
Panel to determine whether the current banana import regime of the European Communities remains 
covered by the Doha waiver."943  However, according to the European Communities: 

"Such determination depends exclusively on the interpretation of the conditions set 
by the Doha waiver and, therefore, it is unrelated to 'compliance with DSB rulings'.  
The conditions imposed by the waiver in relation to the new tariff-only regime are the 
result of negotiations that were not related to the DSB rulings and the 
European Communities' compliance with them.  Therefore, a dispute over the 

                                                      
940 European Communities – The ACP-EC Partnership Agreement (WT/MIN(01)/15), 

14 November 2001, Annex, fifth tiret. 
941 See paras. 7.549 to 7.5517.552 below. 
942 Final written version of the United States' opening oral statement at the substantive meeting of the 

Panel with the parties and third parties, para. 10. 
943 European Communities' response to Panel question No. 11. 
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continued existence of the Doha waiver should have been brought under a new 
dispute settlement case and not as a case under Article 21.5 of the DSU."944 

7.443 The United States responds that: 

"In the current proceeding, [it] is challenging 'the consistency with a covered 
agreement of measures taken to comply' (DSU Article 21.5):  that is, the 
United States is challenging the consistency with Article I and XIII of the 
GATT 1994 (a covered agreement) of the EC's current bananas regime (a measure 
taken to comply)."945 

7.444 The request of the United States for the establishment of this compliance Panel946, and this 
Panel's subsequent mandate upon establishment by the DSB, confirms that point by the United States. 

7.445 Further, the United States argues that: 

"The analysis of the consistency of that measure with Article I requires an analysis of 
the Doha waiver because the EC argues that the Doha waiver covers the breach.  
Therefore, the issue of the waiver's continued existence is properly before this 
Article 21.5 Panel."947 

7.446 Indeed, it is the European Communities that invokes the Doha Waiver as a defence against 
the US claim under Article I of the GATT 1994.  Accordingly, the Panel rejects the EC argument that, 
because of the Article I Doha Waiver and related arbitration proceedings, the Panel should not address 
the US compliance complaint. 

The relevance of the Bananas Understanding 

7.447 As noted above948, both parties agree that the Bananas Understanding is relevant for assessing 
whether the current EC bananas import regime is a measure taken to comply. 

7.448 In the context of its arguments that its 2002-2005 bananas import regime was the final 
measure taken to comply, the European Communities argues that: 

"[T]he fact that the European Communities introduced a tariff-only regime on 
January 1, 2006, in accordance with the provisions of Regulation 216/2001, does not 
have any legal significance for the European Communities' relations with the 
United States.  The European Communities simply implemented its own legislation in 
accordance with its provisions."949 

7.449 Further, the European Communities contends, "there is no link between the recommendations 
and rulings of the DSB [adopted in 1997] and the political decision of the European Communities to 
introduce a tariff-only import regime by January 1, 2006."950  According to the European 
Communities, its "political decision [on introducing a tariff-only regime] had already been taken 

                                                      
944 Ibid. 
945 United States' comment on the European Communities' response to Panel question No. 11. 
946 See EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007. 
947 United States' comment on the European Communities' response to Panel question No. 11. 
948 See paras. 7.357 to 7.359 above. 
949 European Communities' response to Panel question No. 14. 
950 European Communities' second written submission, para. 45. 
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before the signing of the Understanding between the United States and the European Communities 
and their reaching an agreement on the appropriate 'measures taken to comply'."951 

7.450 The Panel disagrees with the European Communities that there is no link between the 
political decision of the European Communities to introduce a tariff-only import regime by 
1 January 2006 and the original DSB recommendations and rulings.  EC Regulation 216/2001, which 
the European Communities identifies as the legislation embodying its political decision amends 
Article 16(1) of EC Regulation 404/1993 to the following: 

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling 
within CN code ex 0803 00 19 up to the entry into force of the rate of the common 
customs tariff for those products, no later than 1 January 2006, established under the 
procedure provided for in Article XXVIII of the General Agreement on Tariffs and 
Trade" (emphasis added). 

7.451 Article 1.1 of EC Regulation 1964/2005 was adopted explicitly in accordance with 
Article 16(1) of EC Regulation 404/1993, as amended by EC Regulation 216/2001. 

7.452 Further, EC Regulation 216/2001 explicitly mentions that: 

"There have been numerous close contacts with supplier countries and other 
interested parties to settle the disputes arising from the import regime established by 
Regulation (EEC) No 404/93 and to take account of the conclusions of the special  
group set up under the dispute settlement system of the World Trade Organisation 
(WTO)" (footnote omitted). 

7.453 Thus, the EC regulation identified by the European Communities as embodying its political 
decision to introduce a tariff-only regime explicitly links the current EC bananas import regime to the 
original recommendations and rulings of the DSB. 

7.454 The Panel also disagrees with the European Communities on the relevance of the political 
decision adopted prior to, and referenced in, the Bananas Understanding.  The European Communities 
concedes that its political decision was incorporated into a binding legislation.  As a matter of fact, 
that binding legislation modified the prior binding legislation, which in turn served as a legal basis for 
the necessary additional legislation to introduce the current EC bananas import regime. 

7.455 The Panel considers it unrealistic that any Member would "identif[y] the means by which [a] 
long-standing dispute over [its] import regime [concerning a key sector of agricultural trade] can be 
resolved", without first conducting a reflection process and taking a political decision on the relevant 
means to resolve that dispute.  The same applies to the recording of that decision into an instrument 
concluded with another Member and subsequently communicated to the DSB as a "mutually agreed 
solution". 

7.456 Also, if such a political decision has already been incorporated into a Member's domestic 
legislation, it would seem all the more reasonable that the instrument recording that decision and 
concluded with another Member would refer to such legislation, as does paragraph B of the 
Bananas Understanding. 

7.457 In short, the alleged political nature of the European Communities' prior decision to introduce 
a tariff-only bananas import regime does not diminish the relevance of the Bananas Understanding for 
establishing whether the current EC bananas import regime is a measure taken to comply.  In fact, the 

                                                      
951 Ibid., para. 43. 
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European Communities argues that its current EC bananas import regime corresponds to the step set 
out in paragraph B of the Bananas Understanding.  In the context of its second preliminary objection, 
the European Communities contends that it "has fully complied with its obligations under the 
[Bananas] Understanding in good faith and relying on the expectation that the United States would 
also comply with its own obligations."952  As analysed above, this can only be interpreted to mean that 
the European Communities is arguing that its import regimes introduced on 1 July 2001, 
1 January 2002 and 1 January 2006 correspond to Phases I and II of its interim bananas import regime 
and to the final step set out in the Bananas Understanding. 

7.458 Further, even if it were true, as the European Communities argues, that it "simply 
implemented its own legislation in accordance with its provisions"953, the Panel cannot fail to note the 
following.  The legislation invoked by the European Communities, namely EC Regulation 216/2001 
explicitly refers to the original measure under review in the original panel and Appellate Body 
proceedings, i.e. EC Regulation 404/1993954, and to the need "to take account of the conclusions of 
the special group set up under the dispute settlement system of the World Trade Organisation".955 

7.459 In the light of the above, without assessing the legal status of the Bananas Understanding, 
the Panel confirms that that Understanding is relevant for assessing whether the current EC bananas 
import regime is a measure taken to comply. 

7.460 As regards the text of the Bananas Understanding analysed above, the Panel notes that both 
paragraphs B and C of the Bananas Understanding describe steps to be taken by the 
European Communities, and use the word "will".  Accordingly, the Panel considers that the 
Bananas Understanding attaches at least equal importance to the two regimes set out in those two 
paragraphs. 

7.461 Further, on the basis of the relative position of paragraphs B and C, and the phrase "in the 
interim" in the latter, the Panel considers that the Bananas Understanding accords key importance to 
the tariff-only regime as a "means by which the long-standing dispute over the EC's banana import 
regime can be resolved.  In fact, paragraph B of the Bananas Understanding, which provides for the 
introduction of "a Tariff Only regime for imports of bananas no later than 1 January 2006"956, 
immediately follows paragraph A, which stipulates that "[t]he European Commission and [the 
United States/Ecuador] have identified the means by which the long-standing dispute over the EC's 
banana import regime can be resolved."957  In turn, paragraph C, which provides for "an import 
regime on the basis of historical licensing"958 only appears after paragraph B, and is introduced with 
the phrase "in the interim". 

The original DSB recommendations and rulings do not prescribe the introduction of a 
tariff-only regime 

7.462 The European Communities also argues that "[t]here is no single finding or recommendation 
of the Appellate Body that could be complied with only through the introduction of a tariff only 
import regime"959: 

                                                      
952 European Communities' second written submission, para. 39. 
953 European Communities' response to Panel question No. 14. 
954 EC Regulation 216/2001, recital 1. 
955 Ibid. 
956 Documents WT/DS27/58 of 2 July 2001, p. 2, para. B, and WT/DS27/59 of 2 July 2001, para. B. 
957 Documents WT/DS27/58 of 2 July 2001, p. 2, para. A, and WT/DS27/59 of 2 July 2001, para. A. 
958 Documents WT/DS27/58 of 2 July 2001, p. 2, para. C, and WT/DS27/59 of 2 July 2001, para. C. 
959 European Communities' second written submission, para. 45. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 233 
 
 

  

"A careful analysis of the findings and recommendations of the Appellate Body 
report in the EC–Bananas III case does not reveal any element that could support a 
conclusion that the European Communities was obliged to move into a tariff only 
regime in order to bring itself into compliance with the covered agreements.  Quite to 
the contrary, the findings and recommendations of the Appellate Body allowed the 
European Communities to bring itself into compliance through the adoption of a 
revised, tariff-quota-based import regime with a different allocation of quotas and 
import licenses."960 

7.463 In fact, to make such a positive suggestion, the original panel or the Appellate Body should 
have issued suggestions pursuant to Article 19.1 of the DSU, which clearly distinguishes 
recommendations from suggestions: 

"Where a panel or the Appellate Body concludes that a measure is inconsistent with a 
covered agreement, it shall recommend that the Member concerned bring the measure 
into conformity with that agreement.  In addition to its recommendations, the panel or 
Appellate Body may suggest ways in which the Member concerned could implement 
the recommendations"  (footnotes omitted;  emphasis added). 

7.464 The Panel recalls that no suggestions were issued in the original panel and appellate  
proceedings.  Further, the Panel recalls that the first compliance panel requested by Ecuador did issue 
suggestions pursuant to Article 19.1.  The first and second suggestions of that panel concerned a 
"tariff-only system for bananas": 

"First, the European Communities could choose to implement a tariff-only system for 
bananas, without a tariff quota. This could include a tariff preference (at zero or 
another preferential rate) for ACP bananas.  If so, a waiver for the tariff preference 
may be necessary unless the need for a waiver is obviated, for example, by the 
creation of a free-trade area consistent with Article XXIV of GATT.  This option 
would avoid the need to seek agreement on tariff quota shares. 

Second, the European Communities could choose to implement a tariff-only system 
for bananas, with a tariff quota for ACP bananas covered by a suitable waiver."961 

7.465 The Panel notes that parties disagree whether, in the light of the fact that those suggestions 
were made in a proceeding not involving the United States, they are relevant before this compliance 
Panel.  The Panel does not need to address that question. 

7.466 The Panel needs to address the specific argument by the European Communities that its 
current bananas import regime is not a measure taken to comply since "[t]here is no single finding or 
recommendation of the Appellate Body that could be complied with only through the introduction of a 
tariff only import regime."962  In that context, the Panel notes that the first compliance panel requested 
by Ecuador introduced its suggestions with the following introduction: 

"While Members remain free to choose how they implement DSB recommendations 
and rulings, it seems appropriate, after one implementation attempt has proven to be 
at least partly unsuccessful, that an Article 21.5 panel make suggestions with a view 
toward promptly bringing the dispute to an end. 

                                                      
960 Ibid. 
961 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), paras. 6.156-6.157. 
962 European Communities' second written submission, para. 45. 
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In light of our findings and conclusions with respect to Articles I and XIII of GATT, 
the requirements of the Lomé Convention and the coverage of the Lomé waiver, 
above, in our view, the European Communities has at least the following options for 
bringing its banana import regime into conformity with WTO rules"963 (emphasis 
added). 

7.467 The Panel considers that irrespective of the status of the above-mentioned suggestions for this 
compliance dispute, it can properly take into consideration the above introduction to those 
suggestions, including their highlighted portion, as it forms part of the jurisprudence of a previous 
panel. 

7.468 Indeed, in Japan – Alcoholic Beverages II, the Appellate Body held that: 

"Adopted panel reports are an important part of the GATT acquis.  They are often 
considered by subsequent panels.  They create legitimate expectations among WTO 
Members, and, therefore, should be taken into account where they are relevant to any 
dispute.  However, they are not binding, except with respect to resolving the 
particular dispute between the parties to that dispute.  In short, their character and 
their legal status have not been changed by the coming into force of the WTO 
Agreement."964 

7.469 The Panel notes that the italicized parts in the introduction to the above-mentioned 
suggestions by the first compliance panel requested by Ecuador confirm Members' freedom to choose 
how they implement DSB recommendations and rulings, or suggestions issued pursuant to 
Article 19.1 of the DSU.  The European Communities seems to refer to this freedom in its argument 
that "[f]ollowing a negative panel or Appellate Body report, a defending party may take a number of 
initiatives that may affect the product market that was the subject of the dispute."965 

7.470 Accordingly, the fact that the original DSB recommendations and rulings did not explicitly 
require the European Communities to bring itself into compliance specifically through the 
introduction of a tariff-only import regime is irrelevant for establishing whether the current 
EC bananas import regime is a measure taken to comply. 

The timing of the US compliance challenge 

7.471 As regards the timing of the US compliance challenge, the European Communities makes two 
main arguments. 

7.472 First, the European Communities agrees966 with the argument made in the ACP third parties' 
joint written submission that: 

"Article 21.5 proceedings must necessarily be initiated within a reasonable period of 
time from the date the recommendations and rulings to bring the matter into 
conformity with WTO obligations were adopted.  In the present case, 
the recommendations and rulings of the Panel and the Appellate Body in the original 

                                                      
963 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), paras. 6.154-6.155. 
964 Appellate Body Report on Japan – Alcoholic Beverages II, p. 14. 
965 Final written version of the European Communities' opening oral statement at the substantive 

meeting of the Panel with the parties and third parties, para. 5. 
966 See European Communities' response to Panel question No. 10. 
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dispute were adopted by the DSB in September 1997.  Ten years can hardly be 
regarded as a reasonable period of time."967 

7.473 Second, in the context of its arguments that Phase II of its interim bananas import regime was 
the final measure taken to comply, the European Communities contends that: 

"If the United States had considered that the European Communities had failed to 
implement that 'measure taken to comply', the United States should have brought an 
Article 21.5 proceeding against that import regime at that time.  
However, the United States never challenged the 2002-2005 banana import regime.  
This means that the dispute that had led to the 1997 DSB recommendations and 
rulings was terminated upon the European Communities' implementation of the 
measure agreed with the United States."968 

7.474 The Panel will first consider the timing of the US request for compliance proceedings in 
relation to the adoption of the DSB recommendations and rulings and the introduction of the 
2002-2005 EC bananas import regime. 

7.475 The Panel agrees with the argument of the United States that "Article 21.5 of the DSU does 
not contain any 'reasonable period of time' limitation."969  Indeed, Article 21.5 of the DSU is silent on 
the timing of the start of a compliance dispute. 

7.476 The Panel recalls that in US – Softwood Lumber IV (Article 21.5 – Canada) the 
Appellate Body held that: 

"Article 21.5 is one paragraph within an Article entitled 'Surveillance of 
Implementation of Recommendations and Rulings'.  As a whole, Article 21 deals with 
events subsequent to the DSB's adoption of recommendations and rulings in a 
particular dispute.  The various paragraphs of Article 21 make clear that following 
such recommendations and rulings, further relevant developments and disagreements 
are to be dealt with through the reporting and surveillance modalities set out therein, 
and in such a way as to achieve 'prompt resolution'.  ...  Article 21 sets out a number 
of mechanisms to ensure collective oversight of that Member's implementation.  
With respect to ... measures taken to comply, they are found in Article 21.5."970 

7.477 The Panel does not consider that a Member is entitled to compliance proceedings pursuant to 
Article 21.5 of the DSU merely because the same product, as in the original dispute, is being affected.  
At the same time, the Panel does not consider it appropriate to try to establish a specific threshold for 
the admissibility of requests for compliance panel proceedings based on the time elapsed between the 
adoption of the original DSB recommendations and rulings and the submission of a compliance 
request.  In the absence of specific criteria in the DSU for such determination, each case must be 
assessed on its own merits. 

7.478 Given the considerable time that has passed since the DSB adopted its original 
recommendations and rulings in 1997, the resolution of the dispute through the more expeditious 
compliance proceedings, rather than through standard dispute settlement procedures seems all the 

                                                      
967 ACP Countries' third party written submission, para. 65.  See also European Communities' second 

written submission, para. 43. 
968 European Communities' response to Panel question No. 16.  See also European Communities' first 

written submission, paras. 21 and 49. 
969 United States' response to Panel question No. 10. 
970 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 70. 
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more warranted by Article 21.1 of the DSU, which provides that "prompt compliance with 
recommendations or rulings of the DSB is essential in order to ensure effective resolution of disputes 
to the benefit of all Members." 

7.479 Article 3.3 of the DSU similarly provides that:  "[t]he prompt settlement of situations in 
which a Member considers that any benefits accruing to it directly or indirectly under the covered 
agreements are being impaired by measures taken by another Member is essential to the effective 
functioning of the WTO and the maintenance of a proper balance between the rights and obligations 
of Members." 

7.480 The Appellate Body and panels have also highlighted the importance of prompt compliance.  
As the panel report on Australia – Salmon (Article 21.5 – Canada), referenced by the Appellate Body 
in US – Softwood Lumber IV (Article 21.5 – Canada)971, states: 

"[A] complainant, after having prevailed in an original dispute, should not have to go 
through the entire DSU process once again if an implementing Member in seeking to 
comply with DSB recommendations under a covered agreement is breaching, 
inadvertently or not, its obligations under other provisions of covered agreements.  
In such instances an expedited procedure should be available.  This procedure is 
provided for in Article 21.5.  It is in line with the fundamental requirement of 
'prompt compliance' with DSB recommendations and rulings expressed in both 
Article 3.3 and Article 21.1 of the DSU."972 

7.481 Further, in the context of the above-referenced "balance that Article 21.5 strikes between 
competing considerations"973, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – 
Canada) held that: 

"[Article 21.5 of the DSU] seeks to promote the prompt resolution of disputes, to 
avoid a complaining Member having to initiate dispute settlement proceedings afresh 
when an original measure found to be inconsistent has not been brought into 
conformity with the recommendations and rulings of the DSB, and to make efficient 
use of the original panel and its relevant experience.  On the other hand, the 
applicable time-limits are shorter than those in original proceedings ...  This balance 
should be borne in mind in interpreting Article 21.5 and, in particular, in determining 
the measures that may be evaluated in proceedings pursuant to that provision."974 

7.482 The Panel next addresses the timing of the US compliance request relative to the introduction 
of the 2002-2005 EC bananas import regime.  The Panel's above summary of the developments 
following the first attempt of the European Communities to comply with the DSB recommendations 
and rulings identifies various indications in unilateral EC statements, the bilateral 
Bananas Understanding, and in the multilateral Article XIII Doha Waiver, that Phase II of the interim 
EC bananas import regime would be followed without interruption by a tariff-only regime, at the 
latest by 1 January 2006.  Therefore, the Panel considers it reasonable that the United States might not 
have seen a "reason to institute Article 21.5 proceedings for the 2002-2005 interim regime"975 prior to 
the implementation of the alleged tariff-only regime, thus before 2006.   

                                                      
971 Ibid., paras. 78-79. 
972 Panel Report on Australia – Salmon (Article 21.5 – Canada), para. 7.10, paragraph 9 of the Panel's 

preliminary ruling. 
973 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 72. 
974 Ibid. 
975 United States' comment on the European Communities' response to Panel question No. 10. 
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7.483 The United States made its request for the establishment of a compliance Panel on 
2 July 2007, during the period of validity of the current EC bananas import regime.  Following the 
introduction of the current EC bananas regime on 1 January 2006, throughout 2006 and into early 
2007 the "Implementation by the European Communities of the recommendations and rulings of the 
DSB in relation to 'European Communities – Regime for the Importation, Sale and Distribution of 
Bananas'976 and related subsequent WTO proceedings" was included in the agenda of the DSB.  
On 23 February 2007, Ecuador requested the establishment of a compliance panel in the same dispute. 

7.484 The Panel agrees with the United States that merely because the United States did not invoke 
Article 21.5 of the DSU against the 2002-2005 EC bananas import regime "does not mean that the 
United States was then precluded from recourse to Article 21.5 proceedings once the EC took the next 
... step"977.  Moreover, the Panel is of the view that "[e]ven if the United States had had a reason to 
challenge the interim steps taken by the EC but had decided to wait until now, the United States 
would not have been precluded from taking such action."978 

7.485 The compliance panel requested by the European Communities in EC – Bananas III stated 
that: 

"[T]he failure, as of a given point in time, of one Member to challenge another 
Member's measures cannot be interpreted to create a presumption that the first 
Member accepts the measures of the other Member as consistent with the WTO 
Agreement.  In this regard, we note the statement by a GATT panel that 'it would be 
erroneous to interpret the fact that a measure has not been subject to Article XXIII 
over a number of years, as tantamount to its tacit acceptance by contracting 
parties'.979"980 

7.486 The Panel recalls that the European Communities raises the above arguments concerning the 
timing of the current EC bananas import regime in order to refute the proposition that that regime is a 
measure taken to comply.  In particular, the European Communities argues that its final measure taken 
to comply was its 2002-2005 bananas import regime. 

7.487 As mentioned above, and referred to by the United States981, in US – Softwood Lumber IV 
(Article 21.5 – Canada) the Appellate Body held that: 

"[A] panel's mandate under Article 21.5 of the DSU is not necessarily limited to an 
examination of an implementing Member's measure declared to be 'taken to comply'.  
Such a declaration will always be relevant, but there are additional criteria ... that 
should be applied by a panel to determine whether or not it may also examine other 
measures.  Some measures with a particularly close relationship to the declared 
'measure taken to comply', and to the recommendations and rulings of the DSB, may 
also be susceptible to review by a panel acting under Article 21.5.  Determining 
whether this is the case requires a panel to scrutinize these relationships, which may, 
depending on the particular facts, call for an examination of the timing ... of the 
various measures."982 

                                                      
976 (footnote original) WT/DS27. 
977 United States' comment on the European Communities' response to Panel question No. 10. 
978 United States' second written submission, para. 47, footnote 35. 
979 (footnote original) Panel report on EEC – Quantitative Restrictions Against Imports of Certain 

Products from Hong Kong, adopted on 12 July 1983, BISD 30S/129, 138, paragraph 28. 
980 Panel Report on EC – Bananas III (Article 21.5 – EC), para. 4.13. 
981 See United States' response to Panel question No. 12. 
982 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 75. 
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7.488 The Panel will therefore analyse the timing of the current EC bananas import regime in 
relation to what the EC argues was its final measure to comply, i.e. the 2002-2005 EC bananas import 
regime, as well as to the original DSB recommendations and rulings. 

7.489 The Panel is aware that the introduction of the current EC bananas import regime took place 
more than nine years after the adoption of the original recommendations and rulings, and four years 
following the introduction of the 2002-2005 EC bananas import regime. 

7.490 Nevertheless, in the context of establishing whether a measure is a measure taken to comply 
for the purposes of Article 21.5 of the DSU, the Panel does not consider that the issue of timing 
should be confined to the length of time that elapses between the adoption of the original 
recommendations and rulings, and the introduction of the measure alleged by the respondent to be a 
measure taken to comply. 

7.491 As regards in particular the timing of the current and the 2002-2005 EC bananas import 
regimes, the Panel recognizes that the two import regimes did not overlap in time.  However, there is 
no disagreement between the parties that the current EC bananas import regime entered into force on 
1 January 2006, and replaced "the import regime implemented by the European Communities between 
2002 and 2005"983, which applied until 31 December 2005.  Also, as noted above, both regimes were 
closely related to EC Regulation 404/1993, which was reviewed in the original panel and appellate 
proceedings, and which only expired at the end of 2007. 

7.492 Further, as mentioned above, there were various indications in unilateral EC statements, 
the bilateral Bananas Understanding, and in the multilateral Article XIII Doha Waiver, that the 
European Communities intended to introduce a tariff–only regime immediately following Phase II of 
the interim EC bananas import regime, the latest by 1 January 2006. 

7.493 Accordingly, the Panel considers that the timing of current and the 2002-2005 EC bananas 
import regimes cannot prevent the current EC bananas import regime from being considered as a 
measure taken to comply.  Rather, there is an obvious and sufficiently close temporal link between the 
European Communities' 2002-2005 bananas import regime and its current bananas import regime, 
introduced on 1 January 2006. 

7.494 Turning to the timing of the current EC bananas import regime and the adoption of the 
original DSB recommendations and rulings, the Panel recalls the close link of the current EC bananas 
import regime to the original recommendations and rulings and to the measure reviewed in the 
original panel and Appellate Body proceedings.  EC Regulation 1964/2005 was adopted, at least in 
part, pursuant to EC Regulation 404/1993, which was abolished only at the end of 2007.  The Panel 
also refers to Articles 21.1 and 3.3 of the DSU, and to the Panel's above conclusions on the basis of 
"prompt compliance" and "prompt settlement" set out in those provisions of the DSU. 

7.495 Accordingly, the Panel finds that the timing of the current EC bananas import regime relative 
to the original recommendations and rulings does not prevent this compliance Panel from considering 
the current EC bananas import regime as a measure taken to comply. 

Whether a particularly close link exists between the current and the 2002-2005 EC bananas 
import regimes 

7.496 As noted above, the European Communities argues that its current bananas import regime is 
not a measure taken to comply since its final measure taken to comply was its 2002-2005 bananas 
import regime. 

                                                      
983 European Communities' second written submission, para. 49. 
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7.497 As referred to by the United States, in US – Softwood Lumber IV (Article 21.5 – Canada) held 
that: 

"[A] panel's mandate under Article 21.5 of the DSU is not necessarily limited to an 
examination of an implementing Member's measure declared to be 'taken to comply'.  
Such a declaration will always be relevant, but there are additional criteria, identified 
above, that should be applied by a panel to determine whether or not it may also 
examine other measures.  Some measures with a particularly close relationship to the 
declared 'measure taken to comply', and to the recommendations and rulings of the 
DSB, may also be susceptible to review by a panel acting under Article 21.5."984 
(emphasis added) 

7.498 As to the criteria to "[d]etermin[e] whether this is the case"985 the Appellate Body found 
that it: 

"[R]equires a panel to scrutinize these relationships, which may, depending on the 
particular facts, call for an examination of the timing, nature, and effects of the 
various measures.  This also requires an Article 21.5 panel to examine the factual and 
legal background against which a declared 'measure taken to comply' is adopted.  
Only then is a panel in a position to take a view as to whether there are sufficiently 
close links for it to characterize such an other measure as one 'taken to comply' and, 
consequently, to assess its consistency with the covered agreements in an Article 21.5 
proceeding."986 

7.499 The Panel notes that it has already found that there is a sufficiently close relationship between 
the current EC bananas import regime and the original DSB recommendations and rulings in the EC –
 Bananas III dispute, in particular with the measures reviewed by the original panel and appellate 
proceedings in that dispute.987  Further, in the context of its analysis of the European Communities' 
arguments that its 2002-2005 bananas import regime was the final measure taken to comply, the Panel 
has already found that there is a sufficiently close temporal relationship between the current and the 
2002-2005 EC bananas import regimes.988 

7.500 The Panel will now analyse the remaining criteria laid down by the Appellate Body in US –
 Softwood Lumber IV (Article 21.5 – Canada), in particular whether there is a sufficiently close 
relationship between the current and the 2002-2005 EC bananas import regimes as regards the nature 
and effect of the two regimes and their factual and legal background. 

The nature and effects of the current and the 2002-2005 EC bananas import regimes 

7.501 As regards the nature and effects of the current and the 2002-2005 EC bananas import 
regimes, the Panel notes that the European Communities' 2002-2005 regime is "an import regime on 
the basis of historical licensing"989 and involves a number of tariff rate quotas.  Conversely, the 
current EC bananas import regime does not involve a licensing system for MFN bananas. 

7.502 Despite those differences, both the current and the 2002-2005 EC bananas import regimes 
involve a preferential tariff rate quota for ACP countries.  EC Regulation 2587/2001, which, the 

                                                      
984 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 75. 
985 Ibid. 
986 Appellate Body Report on US – Softwood Lumber IV (Article 21.5 – Canada), para. 75. 
987 See para. 7.494 above. 
988 See para. 7.493 above. 
989 Documents WT/DS27/58 of 2 July 2001, p. 2, para. C, and WT/DS27/59 of 2 July 2001, para. C. 
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European Communities contends, "introduced the 2002-2005 banana import regime"990, amended 
Article 18 of EC Regulation 404/1993 inter alia to provide for a zero-duty preferential tariff rate 
quota (Quota C) of 750,000 tonnes for ACP bananas.991 

7.503 Likewise, the Bananas Understanding provides that, under the European Communities' 
2002-2005 bananas import regime, "[t]he TRQ 'C' will be 750,000 tonnes and will be reserved for 
bananas of ACP origin."992 

7.504 In turn, Article 1 of EC Regulation 1964/2005, which both parties identify as the EC measure 
introducing the current EC bananas import regime993, provides: 

"1. As from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) 
shall be EUR 176/tonne. 

2. Each year from 1 January, starting from 1 January 2006, an autonomous tariff 
quota of 775 000 tonnes net weight subject to a zero-duty rate shall be opened for 
imports of bananas (CN code 0803 00 19) originating in ACP countries." 

7.505 In other words, the European Communities' current bananas import regime maintained the 
preferential tariff rate quota of the previous regime for ACP countries.  Indeed, the 
European Communities describes its current bananas import regime: 

"The European Communities subjects all banana imports to a single tariff of € 176 
per ton. ... 

The only exception to this rule is that the European Communities offers a trade 
preference to those banana producing countries that have signed the 
'Cotonou Agreement'.  ...  [T]he quantity of bananas originating from 
Cotonou countries that can be imported free of duty [is] 775,000 tons per year 
(the 'Cotonou Preference').994  All bananas imported from Cotonou countries beyond 
this 'cap' are subject to the tariff of € 176 per ton.995"996 

7.506 Importantly, the preferential in-quota duty was zero under both EC import regimes, and 
the beneficiaries of the TRQ, namely ACP countries, were the same under both regimes.  The quantity 
of the preferential tariff quota was only slightly different; the current EC bananas import regime even 
increased it by 25,000 tonnes per annum. 

7.507 The Panel also notes that it is exactly the preference given to ACP countries in comparison to 
the rest of the WTO Members that the United States is contesting in this compliance dispute.  In its 
request for the establishment of this compliance Panel, the United States argues that the current 

                                                      
990 European Communities' response to Panel question No. 13. 
991 See EC Regulation 2587/2001, Article 1.4. 
992 Documents WT/DS27/58 of 2 July 2001, and WT/DS27/59 of 2 July 2001, Annex 2, para. 3. 
993 See United States' first written submission, para. 2;  and European Communities' first written 

submission, para. 4, footnote 2. 
994 (footnote original) Council Regulation (EC) 1964/2005, Article 1, paragraph 2. 
995 (footnote original) For the sake of completeness, it is noted that the European Communities' 

Generalised System of Preferences also provides that banana imports from Least Developed Countries are 
subject to a zero duty.  This does not have any impact on the current proceedings: all Least Developed Countries 
that are exporting bananas to the European Communities are also Cotonou beneficiary countries (Yemen and 
Bangladesh are least developed countries but have no banana exports towards the European Communities). 

996 European Communities' first written submission, paras. 3-4. 
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EC bananas import regime is inconsistent with Articles I and XIII of the GATT 1994997 because it 
maintains: 

"[A] preferential (zero-duty) TRQ available only to bananas originating in African, 
Caribbean and Pacific ('ACP') countries.998  Bananas of other origins have no access 
to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such other bananas 
are subject instead to a duty of 176 euros/ton.999  The regulation took effect as of 
1 January 2006."1000 

7.508 In the light of the above and despite the differences between the two regimes, the Panel finds 
that the maintenance of a zero-duty preferential tariff rate quota for ACP countries is a key similarity 
in the nature and effects of the current and the 2002-2005 EC bananas import regimes.  This similarity 
is essential in the dispute before this compliance Panel, including for assessing whether there is a 
sufficiently close link between the two import regimes. 

Legal and factual background of the two regimes 

7.509 As regards the general legal and factual background of the current and the 2002-2005 
EC bananas import regimes, the Panel refers to its above analysis of the first attempt of the 
European Communities to comply with the original DSB recommendations and rulings, and to its 
summary of subsequent events. 

7.510 As also noted above, the European Communities declares that its 2002-2005 bananas import 
regime was introduced through EC Regulation 2587/2001 on 1 January 2002.1001  Further, 
the European Communities states that its current bananas import regime was introduced through 
EC Regulation 1964/2005 on 1 January 2006. 

7.511 Both regimes are closely connected to the original DSB recommendations and rulings in the 
EC – Bananas III dispute.  As regards EC Regulation 2587/2001, the European Communities argues 
that the preamble of that Regulation: 

"[S]tates that the Regulation introduces the measures resulting from: 

'... numerous close contacts with supplier countries and other interested parties to 
settle the disputes ... and to take into account of the conclusions of the panel set up 
under the dispute settlement system of the World Trade Organisation (WTO).'"1002 

7.512 Further, like the measures constituting the first attempt of the European Communities to bring 
itself into compliance with the original DSB recommendations and rulings, EC Regulation 2587/2001 

                                                      
997 See EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007. 
998 (footnote original) Regulation (EC) No. 1964/2005, para. 2, published in the Official Journal of the 

European Communities (OJEC) L 316/1 of 12 December 2005 ("[e]ach year from 1 January, starting from 1 
January 2006, an autonomous tariff quota of 775 000 tonnes net weight subject to a zero-duty rate shall be 
opened for imports of bananas (CN code 0803 00 19) originating in ACP countries.") 

999 (footnote original) Regulation (EC) No. 1964/2005, para. 1, published in the Official Journal of the 
European Communities (OJEC) L 316/1 of 12 December 2005. 

1000 EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 
2 July 2007, p. 2. 

1001 See European Communities' response to Panel question No. 13. 
1002 Ibid. 
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"modif[ies] aspects of the EC's banana import regime found by the original panel and Appellate Body 
reports to be inconsistent with the EC's WTO obligations [i.e., Regulation 404/1993]."1003 

7.513 As for EC Regulation 1964/2005, the Panel has already found that that regulation is closely 
related to the original DSB recommendations and rulings, in particular to EC Regulation 404/1993, 
which was the measure reviewed in the original panel and appellate proceedings. 

7.514 Likewise, the Panel finds that both EC Regulations 2587/2001 and 1964/2005 are closely 
related to EC Regulation 216/2001. 

7.515 Article 1.1 of EC Regulation 216/2001 amended Article 16.1 of EC Regulation 404/1993 to 
the following: 

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling 
within CN code ex 0803 00 19 up to the entry into force of the rate of the common 
customs tariff for those products, no later than 1 January 2006, established under the 
procedure provided for in Article XXVIII of the General Agreement on Tariffs and 
Trade." 

7.516 Similarly to EC Regulation 216/2001, EC Regulation 2587/2001 amended EC Regulation 
404/1993.  In particular, Article 1.3 of EC Regulation 2587/2001 amended Article 16.1 of 
EC Regulation 404/1993, "last amended by Regulation (EC) No 216/2001"1004 to the following: 

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling 
within CN code 0803 00 19 until the entry into force, no later than 1 January 2006, of 
the rate of the common customs tariff for those products established under the 
procedure provided for in Article XXVIII of the General Agreement on Tariffs and 
Trade (GATT)." 

7.517 This amendment did not affect but rather confirmed the essence of Article 16.1 of 
EC Regulation 404/1993, as previously amended by EC Regulation 216/2001, namely that the 
European Communities would introduce a common customs tariff for bananas by 1 January 2006, 
following negotiations with relevant WTO Members pursuant to Article XXVIII of the GATT 1994. 

7.518 As mentioned above, the preamble of EC Regulation 1964/2005 refers to the need to adopt 
such a common customs tariff pursuant to the amended EC Regulation 404/1993: 

"Council Regulation (EEC) No 404/93 of 13 February 1993 on the common 
organisation of the market in bananas provides for the entry into force of a tariff only 
regime for imports of bananas no later than 1 January 2006"1005 (footnote omitted). 

7.519 EC Regulation 1964/2005 then refers to the "negotiations under Article XXVIII of the 
GATT 1994 with a view to modifying certain concessions for bananas"1006 and to the unsuccessful 
attempts of the European Communities to rebind its bananas tariff.1007 

7.520 Finally, Article 1.1 of EC Regulation 1964/2005 fulfils the function set out in Article 16.1 of 
EC Regulation 404/1993, as amended by EC Regulations 216/2001 and 2587/2001, and provides that 
"[a]s from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) shall be EUR 176/tonne." 
                                                      

1003 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.8. 
1004 EC Regulation 2587/2001, first recital of the preamble, footnote 4. 
1005 EC Regulation 1964/2005, recital (1). 
1006 Ibid., recital (2). 
1007 Ibid., recitals (3)-(5). 
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7.521 The Panel concludes that the above legal and factual background of the current and the 
2002-2005 EC bananas import regimes, in particular the above close link between EC Regulations 
404/1993, 216/2001, 2587/2001 and 1964/2005, indicate that the two regimes have a particularly 
close relationship. 

7.522 That close relationship is confirmed by the role of the Bananas Understanding in the 
developments following the first attempt of the European Communities to bring itself into compliance 
with the original recommendations and rulings of 1997.  Indeed, the Bananas Understanding confirms 
the European Communities' unilateral offers in 1999 and 2000 to bring itself into compliance with the 
original DSB recommendations and rulings through a two-stage approach, the second stage of which 
would involve a tariff-only EC bananas import regime to be introduced by 1 January 2006. 

7.523 Subparagraphs C(1) and C(2) as well as Annexes 1 and 2 of the Bananas Understanding set 
out the "interim" steps to be taken by the European Communities prior to 1 January 2006.  In turn, 
paragraph B of the Bananas Understanding, which both parties consider relevant in the context of the 
European Communities' third preliminary objection, explicitly refers to "Article 16(1) of Regulation 
No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001)".  The Panel cannot fail to note in 
this context that Article 16.1 of EC Regulation 404/1993, and the various amendments and steps 
pursuant to that Article, are key in establishing the close link between EC Regulations 404/1993, 
216/1993, 2587/1993 and 1964/2005. 

7.524 Further, the Bananas Understanding, which both parties consider relevant for assessing the 
European Communities' third preliminary objection, provides in paragraph A that "[t]he 
European Commission and the United States have identified the means by which the long-standing 
dispute over the EC's banana import regime can be resolved."1008  The European Communities' 
communication to the DSB concerning the Bananas Understanding states that "[t]he 
European Communities (EC) wish to notify the Dispute Settlement Body (DSB) that they have reached, 
with the United States of America and Ecuador, a mutually satisfactory solution within the meaning of 
Article 3.6 of the DSU regarding the implementation by the EC of the conclusions and 
recommendations adopted by the DSB in the dispute 'Regime for the importation, sale and distribution 
of bananas' (WT/DS27)"1009 (emphasis added).  The Panel considers that these phrases give rise to a 
strong link between the Bananas Understanding and the original panel and appellate proceedings in 
EC – Bananas III. 

(c) Conclusion 

7.525 On the basis of the above reasons taken together, the Panel concludes that there is clearly a 
"'continuum of events'1010"1011 between the original DSB recommendations and rulings in the EC –
 Bananas III dispute and the current EC bananas import regime. 

7.526 As mentioned earlier, the first attempt of the European Communities to bring itself into 
compliance as of the end of the "reasonable period of time" "to comply with the relevant DSB 
recommendations and rulings", i.e. by 1 January 1999, was found to be inconsistent with the WTO 
rules in at least two dispute settlement procedures.  This confirms that the European Communities' 
first attempt to bring itself into compliance was unsuccessful. 

                                                      
1008 Documents WT/DS27/58 of 2 July 2001, and WT/DS27/59 of 2 July 2001, para. A. 
1009 Document WT/DS27/58 of 2 July 2001, p. 1. 
1010 (footnote original) Appellate Body Report, Mexico – Corn Syrup (Article 21.5 – US), para. 121. 
1011 Appellate Body Report on US – Softwood Lumber VI (Article 21.5 – Canada), para. 103. 
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7.527 The Panel finds that the above-summarized developments following the first attempt of the 
European Communities to comply with the original DSB recommendations and rulings constitute a 
second attempt by the European Communities to comply with those recommendations and rulings. 

7.528 As expressed in unilateral EC statements to the DSB and in legislation adopted by the 
European Communities, and also confirmed in the bilateral Bananas Understandings and in the 
multilateral Doha Waivers, a central element of that two-stage EC attempt to comply is the 
introduction of a tariff-only bananas import regime by 1 January 2006. 

7.529 The Panel notes that the European Communities' argument that the need to introduce the final 
tariff-only regime is not part of the European Communities second attempt to comply would, as the 
United States argues, "read paragraph B out of the [Bananas] Understanding."1012  Further, as analysed 
above1013, the same argument by the European Communities cannot be sustained even on the basis of 
the EC domestic legislation invoked by the European Communities as the alleged real basis for 
adopting EC Regulation 1964/2005.  The Panel finds that the current EC bananas import regime, 
introduced on 1 January 2006, constitutes an integral part of that second EC attempt to comply, 
although obviously this does not imply that the current EC bananas import regime would be 
necessarily consistent with the covered agreements, which is a matter that does not belong within the 
assessment of this preliminary issue. 

7.530 Indeed, in the light of its analysis of the relevant criteria established by the Appellate Body in 
US – Softwood Lumber IV (Article 21.5 – Canada), there is a particularly close link between the 
current bananas import regime and the 2002-2005 EC bananas import regime, which the EC argues 
constitutes its final measure taken to comply.  The three bananas import regimes introduced by the 
European Communities on 1 July 2001, 1 January 2002 and 1 January 2006, were all part of the 
European Communities' second attempt at bringing itself into compliance. 

7.531 In the light of the above, the Panel concludes that in itself the current bananas import regime 
is a measure taken to comply with the original recommendations and rulings of the DSB in the EC –
 Bananas III dispute.  Further, the current bananas import regime is a measure taken to comply with 
the original recommendations and rulings of the DSB in the EC – Bananas III dispute also on the 
basis of its particularly close relationship to the alleged final measure taken to comply by the 
European Communities, i.e. the 2002-2005 EC bananas import regime. 

7.532 Accordingly, the Panel rejects the third preliminary objection of the European Communities 
and finds that the United States has properly brought this dispute under Article 21.5 of the DSU. 

F. PRELIMINARY OBJECTION OF THE EUROPEAN COMMUNITIES CONCERNING THE LACK OF 
FORMAL CONSULTATIONS 

7.533 In addition to the above, in its first written submission, the European Communities had raised 
the additional preliminary objection claim that "[t]he United States … did not request 
consultations."1014 

7.534 According to the European Communities: 

"The United States requested the establishment of this Panel by invoking Article 21.5 
of the DSU on July 2, 2007, without having requested consultations with the 
European Communities.  The European Communities protested the lack of a prior 

                                                      
1012 United States' second written submission, para. 46. 
1013 See para. 3.5 above. 
1014 European Communities' first written submission, paras. 33-38. 
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request for consultations in the DSB meeting of July 12, 2007, where the 
United States' request was discussed and the decision for the establishment of the 
Panel was taken."1015 

7.535 The European Communities argued that the United States' complaint is vitiated by the lack of 
prior consultations between the Parties1016 because: 

"It is settled law that a complaining party is not entitled to request the establishment 
of a panel unless it has first submitted a request for consultations.1017  If no request for 
consultations has been made, the defending party may raise a preliminary objection 
before the panel (given that, pursuant to the DSU, a panel request is not subjected to 
scrutiny by the DSB) and the panel is obliged to sustain the objection and dismiss the 
case outright.1018"1019 

7.536 In response, the United States did not contest the absence, in these compliance proceedings, 
of "formal consultations[pursuant to Article 4 of the DSU,] in addition to the discussions already 
being held"1020 between the parties.  However, the United States argued that: 

"[It] was surprised that the EC raised this procedural objection given that the 
United States and the EC had expressly agreed that the extensive discussions between 
the United States and the EC concerning the EC's new regime prior to the request for 
a panel would fulfill any consultation requirement.  The EC appears to have 
recognized this when, as discussed below, it formally withdrew at the July 12, 2007, 
DSB meeting any procedural objection to panel establishment stemming from the 
lack of a formal request for consultations.1021  This procedural arrangement is 
reflected in an exchange of letters between the United States Trade Representative 
('USTR') and the EC Commissioner for Trade.  In that exchange, the USTR proposed 
that 'our discussions to that point would fulfill any consultation requirement and the 
EU would not object to a US request for the establishment of a Panel at the first DSB 
meeting at which a US request is considered.'1022  In his reply, the Commissioner 
agreed that the 'EU would be ready not to object to a US request for the establishment 
of a panel in July.'1023  Further communications between the United States and the EC 
confirmed that the EC was making an unconditional commitment not to raise the lack 
of formal consultations as a procedural hurdle."1024 

7.537 As regards the substance of the European Communities' preliminary objection, the United 
States argued that: 

                                                      
1015 Ibid., para. 30.  See also ibid., para. 38. 
1016 See ibid., paras. 33-38. 
1017 (footnote original) See the Panel Report in Mexico – Definitive Anti-Dumping Measures on Beef 

and Rice, Complaint with Respect to Rice, WT/DS295/R ("Mexico – Rice"), at paragraphs 7.41 and 7.45. 
1018 (footnote original)  See the Panel Report in Brazil – Export Financing Programme for Aircraft, 

WT/DS46/R, dated April 14, 1999 ("Brazil/Aircraft"), at paragraph 7.10, upheld by the Appellate Body. 
1019 European Communities' first written submission, para. 33. 
1020 United States' second written submission, para. 17. 
1021 (footnote original) Minutes of Meeting of the Dispute Settlement Body held on 12 July 2007, 

WT/DSB/M/235 (30 August 2007), para. 7. 
1022 (footnote original) Letter from Amb. Schwab to Commissioner Mandelson, dated March 28, 2007, 

fifth paragraph. 
1023 (footnote original) Letter from Commissioner Mandelson to Amb. Schwab, dated 4 April 2007, 

sixth paragraph. 
1024 United States' second written submission, para. 4. 
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"Formal consultations are not a prerequisite to the establishment of a panel under 
Article 21.5.  Contrary to the EC's assertion, it is not 'settled law that a complaining 
party is not entitled to request the establishment of a panel unless it has first 
submitted a request for consultations.'1025  The Appellate Body's analysis of this issue 
in Mexico – HFCS (21.5) amply supports the US view on this point."1026 

7.538 In particular, according to the United States: 

"In Mexico – HFCS (21.5), the Appellate Body observed that while, as a general 
matter, 'consultations are a pre-requisite to panel proceedings,' the requirement that 
parties engage in consultations 'is subject to certain limitations.'1027  After reviewing 
the requirements of DSU Articles 4.3, 4.7 and 6.2, the Appellate Body concluded that 
'the lack of prior consultations is not a defect that, by its very nature, deprives a panel 
of its authority to deal with and dispose of a matter.'1028  While the Appellate Body 
did not decide whether this general rule was applicable to Article 21.5, it stated that 
'even if the general obligations in the DSU regarding prior consultations were 
applicable' to Article 21.5 proceedings, 'non-compliance would not have the effect of 
depriving the panel of its authority to deal with and dispose of the matter.'1029"1030 

7.539 The United States added that "the only prerequisite explicitly set forth in Article 21.5 for 
proceedings under that provisions is that there be a 'disagreement' as to whether a Member has 
implemented the recommendations and rulings of the DSB."1031  The United States pointed out that 
"[s]uch a disagreement clearly exists in this case"1032, and it advances various textual, contextual, 
factual and policy arguments1033 to support the point that its compliance complaint is not vitiated by 
the lack of formal consultations. 

7.540 The Panel notes that the European Communities, in it second written submission, 
reiterated that "[i]n the present case, the United States did not submit a request for consultations prior 
to requesting the establishment of this Panel[, and that t]his would have sufficed for the Panel to 
dismiss the United States' complaint outright."1034 

7.541 The European Communities, however, also stated that: 

"[A]s the United States points out in its second written submission, it appears that an 
agreement had been reached between the United States Trade Representative and the 
Commissioner for Trade of the European Communities expressly providing that the 
United States and the European Communities agree to dispense with consultations in 
the present case.  This agreement was reached prior to the United States' request for 
the establishment of this Panel. 

                                                      
1025 (footnote original) EC First Written Submission, para. 33 (internal footnote ommitted). 
1026 United States' second written submission, para. 6. 
1027 (footnote original)  Appellate Body Report, Mexico –  Anti-Dumping Investigation of High 

Fructose Corn Syrup (HFCS) from the United States, Recourse to Article 21.5 of the DSU by the United States 
("Mexico - HFCS (21.5)(AB)"),WT/DS132/AB/RW, adopted 21 November 2001, para. 58. 

1028 (footnote original) Id., para. 64. 
1029 (footnote original) Id., para. 65. 
1030 United States' second written submission, para. 7. 
1031 Ibid., para. 8. 
1032 Ibid., para. 8. 
1033 See ibid., paras. 9-19. 
1034 European Communities' second written submission, para. 4. 
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In light of this agreement, the European Communities withdraws the objection raised 
in paragraph 38 of its first written submission"1035 (emphasis added). 

7.542 Given the explicit withdrawal by the European Communities of its preliminary objection 
concerning the lack of formal consultations in this dispute, the Panel refrains from assessing this 
preliminary objection, and turns to the substantive claims of the United States in this dispute. 

G. THE UNITED STATES' CLAIM UNDER ARTICLE I OF THE GATT 1994 

1. The United States' claim 

7.543 The United States argues that the European Communities' import regime for bananas and, 
more specifically, the tariff quota, which allows a specified yearly volume of 775,000 mt of bananas 
of ACP origin to enter the European Communities' market duty-free, is inconsistent with Article I of 
the GATT 1994.  The United States argues that through this regime the European Communities 
"applies a zero tariff rate to imports of bananas originating in ACP countries in a quantity up to 
775,000 tons but does not accord the same duty-free treatment to imports of bananas originating in all 
other WTO Members".1036  The United States adds that the preference granted to bananas of ACP 
origin is not covered by the waiver from Article I:1 of the GATT 1994, the ACP-EC Partnership 
Agreement waiver (Doha Waiver), which was granted to the European Communities by the WTO 
Ministerial Conference in Doha on 14 November 2001.1037 

7.544 In the United States' view: 

"[T]he EC is providing an 'advantage, favour, privilege or immunity' to ACP 
Members by according ACP bananas duty-free access within the 775,000 ton tariff 
rate quota, while subjecting all MFN bananas to a 176 euros per ton duty.  The duty-
free treatment, amounting to a tariff savings of $4.33 per box, is only available to 
bananas of ACP origin."1038 

7.545 The United States adds that: 

"[T]he measure by which the EC is granting the 'advantage, favour, privilege or 
immunity' to ACP Members is in relation to a 'customs dut[y]' within the meaning of 
Article I:1…  [and] the EC is failing to accord the ACP tariff advantage 'immediately 
and unconditionally' to the 'like product' of other WTO Members.  Although MFN 

                                                      
1035 Ibid., paras. 5-6.  But see ACP Countries' third party written submission, paras. 32-49, written 

version of Cameroon's oral statement at the Panel's substantive meeting with the parties and third parties, 
para. 17, written version of Jamaica's oral statement at the Panel's substantive meeting with the parties and third 
parties, para. 4, written version of Saint Lucia's oral statement at the Panel's substantive meeting with the parties 
and third parties, para. 25, written version of Saint Vincent and the Grenadines' oral statement at the Panel's 
substantive meeting with the parties and third parties, para. 5, and written version of Suriname's oral statement 
at the Panel's substantive meeting with the parties and third parties, paras. 2-6. 

1036 United States' first written submission, para. 49.  See also, United States' second written 
submission, para. 96. 

1037 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision 
of 14 November 2001 (WT/MIN(01)/15), 14 November 2001.  See United States' second written submission, 
paras. 67-80, and written version of United States' opening statement during substantive meeting with the parties 
and third parties, paras. 27-34. 

1038 United States' first written submission, para. 30. 
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bananas and ACP origin bananas are 'like product' imports, MFN bananas are being 
denied the same duty-free tariff rate quota treatment as bananas of ACP origin"1039 

7.546 The United States further states that the European Communities' preference for bananas of 
ACP origin is no longer covered by the Doha Waiver.  In the United States' view: 

"Under the express terms of the Annex [to the Doha Waiver, the Bananas Annex], the 
EC had two opportunities to propose a regime that met the conditions set out in the 
waiver.  In 2005, pursuant to the Annex arbitration mechanism, two WTO arbitrators 
determined that the two proposals made by the EC did not 'result in at least 
maintaining total market access for MFN suppliers'.  Therefore, as required by the 
fifth sentence in tiret 5 of the Annex to the Article I Waiver, the waiver 'cease[d] to 
apply upon entry into force of the new EC tariff regime'.  The 'new EC tariff regime' 
is the measure that is the subject of these proceedings, Regulation 1964, which 
entered into force on January 1, 2006."1040 

7.547 The United States concludes that: 

"[T]he EC's Article I waiver expired on January 1, 2006, upon the implementation of 
the new EC banana measures.  In the absence of this waiver, the EC's banana 
measures are maintained in violation of GATT Article I."1041 

2. The European Communities' response 

7.548 The European Communities has not invoked any arguments to contest the United States' 
claim that the preference granted to bananas of ACP origin would be inconsistent with Article I of the 
GATT 1994.1042 

7.549 The European Communities considers, however, that this preference is covered by a waiver 
from Article I:1 of the GATT 1994, the Doha Waiver, approved by the WTO Ministerial Conference 
in November 2001.1043  The European Communities states that the duration of this waiver was made 
to correspond to the duration of the trade preferences granted by the European Communities pursuant 
to the Cotonou Agreement, i.e., until the end of 2007.1044  According to the European Communities, 

"[T]he continued application of the Doha waiver until the end of 2007 depends on 
whether the European Communities' import regime actually maintains total market 
access for MFN suppliers and not on the number of arbitrations lost for the European 
Communities before the new import regime was ever introduced."1045 

7.550 The European Communities also argues that, in accordance with the language contained in 
the Doha Waiver, this waiver would only cease to apply to bananas "upon entry into force of the new 

                                                      
1039 Ibid., paras. 31-32 (footnote omitted). 
1040 Ibid., para. 35. 
1041 United States' second written submission, para. 80. 
1042 European Communities' response to panel question No. 89, para. 163.  See also, United States' 

second written submission, para. 66;  and written version of United States' opening statement during substantive 
meeting with the parties and third parties, para. 27. 

1043 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision 
of 14 November 2001 (WT/MIN(01)/15), 14 November 2001. 

1044 European Communities' first written submission, para. 25.  See also European Communities' 
response to panel question No. 28, para. 55. 

1045 European Communities' first written submission, para. 54.  See also European Communities' 
second written submission, para. 56, and European Communities' response to panel question No. 89, para. 163. 
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EC tariff regime", which the European Communities considers to mean "the tariff regime that was 
presented to the Arbitrator and on which the Arbitrator made a pronouncement in its Award."1046 

7.551 In the European Communities' view: 

"The European Communities has fully satisfied the condition for the continued 
application of the Doha waiver ... .  The European Communities introduced on 
January 1, 2006 a different import regime than the one analysed by the Arbitrator and 
the evidence derived from the operation of this import regime clearly establishes that 
it more than maintains total market access for MFN suppliers."1047 

7.552 In conclusion, the European Communities argues that, since the preference granted to 
imported bananas originating in ACP countries continues to be covered by the Doha Waiver, the 
Panel should reject the United States' claim under Article I:1 of the GATT 1994.1048 

3. Article I:1 of the GATT 1994 

7.553 Under Article I:1 of the GATT 1994: 

"With respect to customs duties and charges of any kind imposed on or in connection 
with importation or exportation or imposed on the international transfer of payments 
for imports or exports, and with respect to the method of levying such duties and 
charges, and with respect to all rules and formalities in connection with importation 
and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of 
Article III ... any advantage, favour, privilege or immunity granted by any contracting 
party [Member] to any product originating in or destined for any other country shall 
be accorded immediately and unconditionally to the like product originating in or 
destined for the territories of all other contracting parties [Members]."1049 

7.554 In Canada – Autos, the Appellate Body explained the object and purpose of Article I:1 of the 
GATT 1994 as follows: 

"Th[e] object and purpose [of Article I:1] is to prohibit discrimination among like 
products originating in or destined for different countries.  The prohibition of 
discrimination in Article I:1 also serves as an incentive for concessions, negotiated 
reciprocally, to be extended to all other Members on an MFN basis."1050 

7.555 In Indonesia – Autos, referring to the Appellate Body's ruling in EC – Bananas III, the panel 
explained how to carry out the examination of a measure under Article I:1 of the GATT 1994: 

"The Appellate Body, in Bananas III, confirmed that to establish a violation of 
Article I, there must be an advantage, of the type covered by Article I and which is 
not accorded unconditionally to all 'like products' of all WTO Members."1051 

                                                      
1046 European Communities' first written submission, para. 55. 
1047 Ibid., para. 56.  See also European Communities' second written submission, paras. 57-58. 
1048 European Communities' first written submission, para. 62.  See also European Communities' 

second written submission, para. 65. 
1049 Ad note omitted. 
1050 Appellate Body Report on Canada – Autos, para. 84. 
1051 Panel Report on Indonesia – Autos, para. 14.138. 
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4. Panel's analysis 

7.556 The Panel starts by recalling that the European Communities has chosen not to contest the 
United States' claim that the preference granted to bananas of ACP origin is inconsistent with Article I 
of the GATT 1994. 

7.557 Following the above-mentioned approach set out by the Appellate Body in EC – Bananas III, 
as described by the panel in Indonesia – Autos, the Panel will nevertheless consider the arguments and 
evidence presented by the United States, in order to determine whether they are sufficient to establish 
a prima facie case of inconsistency with Article I of the GATT 1994.  If this were determined to be 
the case, the Panel would then turn to assessing whether the European Communities has made a prima 
facie case that such inconsistency is covered by the Doha Waiver granted by the WTO Ministerial 
Conference on 14 November 2001. 

(a) Is the ACP preference inconsistent with Article I:1 of the GATT 1994? 

7.558 As noted above, in order to analyse a claim under Article I:1 of the GATT 1994, the Panel 
needs to determine first whether the measure challenged constitutes an advantage (or favour, privilege 
or immunity), of the type covered by Article I.  If that were the case, the Panel would then turn to the 
issues of the likeness of products and the immediate and unconditional extension of such advantage. 

(i) Whether the preference granted by the European Communities constitutes an advantage of 
the type covered by Article I of the GATT 1994 

7.559 The following facts are not in dispute: 

(a) Under the terms of Council Regulation (EC) No. 1964/2005 of 24 November 2005, 
and in accordance with the European Communities' commitments under the ACP-EC 
Partnership Agreement, also known as the Cotonou Agreement, the European 
Communities allows a volume of 775,000 mt of bananas to enter the EC market free 
of tariff duties; 

(b) This duty-free treatment is only available to imports of bananas originating in ACP 
countries, and not to like bananas originating in other Members;  and, 

(c) Imported bananas originating in other Members, as well as imports of bananas 
originating in ACP countries beyond the annual volumes prescribed in the tariff 
quota, are subject to a specific tariff of €176/mt.1052 

In other words, access eligibility to this preference depends on the origin of the bananas, as only ACP 
bananas qualify. 
 
7.560 The Panel notes that the term "advantage", under Article I:1 of the GATT 1994, has 
traditionally been given a broad scope by GATT and WTO panels, as well as by the Appellate 
Body.1053  In this regard, the Panel concludes that the duty-free treatment available to imports of 
bananas originating in ACP countries, solely because of their origin, constitutes an advantage, when 
compared to the ordinary treatment accorded to bananas of all other origins, which are subject to a 
                                                      

1052 See tariff regime for imports of bananas to the EC, in Council Regulation (EC) No. 1964/2005 of 
24 November 2005, Exhibit US-1.  See also, United States' first written submission, paras. 2 and 23, and 
European Communities' first written submission, paras. 3 and 4. 

1053 "[A] broad definition has been given to the term 'advantage' in Article I:1 of the GATT 1994 by the 
panel in United States – Non-Rubber Footwear."  Appellate Body Report on EC – Bananas III, para. 206, 
quoting GATT Panel Report on US – Non-Rubber Footwear, para. 6.9. 
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specific tariff of €176/mt.  This advantage applies regardless of the trade effects produced by the 
actual level of the MFN tariff, since access to the preference granted by the European Communities 
affects the competitive opportunities for bananas from MFN suppliers vis-à-vis those accorded to 
bananas originating in ACP countries. 

(ii) Whether the relevant products in this dispute are like products 

7.561 As to whether the relevant products in this dispute are "like products", the Panel notes that the 
original panel in this dispute already "consider[ed] whether bananas from the EC, ACP countries, 
BFA countries and other third countries are 'like' products for purposes of the claims made in respect 
of Articles I, III, X and XIII of GATT"1054, and found that: 

"The factors commonly used in GATT practice to determine likeness, such as, for 
example, customs classification, end-use, and the properties, nature and quality of the 
product, all support a finding that bananas from these various sources should be 
treated as like products.1055  Moreover, all parties and third parties to the dispute have 
proceeded in their legal reasoning on the assumption that all bananas are 'like' 
products in spite of any differences in quality, size or taste that may exist. 

We find that bananas are 'like' products, for purposes of Article I, III, X, and XIII of 
GATT, irrespective of whether they originate in the EC, in ACP countries, in BFA 
countries or in other third countries."1056 

7.562 Similarly, in the original proceedings the Appellate Body stated that: 

"As no participant disputes that all bananas are like products, the non-discrimination 
provisions apply to all imports of bananas, irrespective of whether and how a 
Member categorizes or subdivides these imports for administrative or other 
reasons."1057 

The Appellate Body concluded that "[i]n the present case, the non-discrimination obligations of the 
GATT 1994, specifically Articles I:1 and XIII1058, apply fully to all imported bananas irrespective of 
their origin ..."1059 
 
7.563 The European Communities has not contested the United States' assertion that "MFN bananas 
and ACP origin bananas are 'like product' imports".1060 

7.564 Accordingly, and in the light of the relevant findings in earlier proceedings in this dispute, the 
Panel confirms that the relevant products in this dispute, fresh bananas (corresponding to tariff item 

                                                      
1054 Panel Report on EC – Bananas III (Ecuador), para. 7.62. 
1055 (footnote original) For a general discussion of relevant factors for determining the likeness of 

products, see Panel Report on "Japan – Taxes on Alcoholic Beverages", adopted on 1 November 1996, 
WT/DS8/R, WT/DS10/R & WT/DS11/R, pp. 111-114, paras. 6.20-6.23, as modified by, Appellate Body Report 
on "Japan – Taxes on Alcoholic Beverages", adopted on 1 November 1996, WT/DS8/AB/R, WT/DS10/AB/R & 
WT/DS11/AB/R, pp. 19-21. 

1056 Panel Report on EC – Bananas III (Ecuador), paras. 7.62-7.63. 
1057 Appellate Body Report on EC – Bananas III, para. 190. 
1058 (footnote original) We do not agree with the Panel's findings that Article X:3(a) of the GATT 1994 

and Article 1.3 of the Licensing Agreement preclude the imposition of different import licensing systems on like 
products when imported from different Members.  See our Findings and Conclusions, paras. (l) and (m). 

1059 Appellate Body Report on EC – Bananas III, para. 191. 
1060 United States' first written submission, para. 32. 
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080300 12 or 080300 19) originating in ACP countries, are like products to fresh bananas originating 
in other WTO Members, including MFN suppliers. 

(iii) Whether the preference granted by the European Communities is immediately and 
unconditionally extended 

7.565 Finally, it is not contested between the parties that the preference granted by the European 
Communities to bananas of ACP origin is not extended to like bananas originating in the territories of 
any other WTO Members, including MFN suppliers. 

7.566 As this advantage, in this case, is not extended to the like products of any other WTO 
Members, it is necessarily not extended "immediately", nor "unconditionally".  This is 
notwithstanding the fact that the Panel notes that, in addition to the preferences granted to bananas of 
ACP origin under the Cotonou Agreement, the European Communities also grants autonomous duty-
free access to its market to bananas originating in Least Developed Countries (LDCs) under the 
Everything But Arms (EBA) arrangement.1061 

(iv) Preliminary conclusion regarding the United States' claim under Article I:1 of GATT 1994 

7.567 For the reasons indicated above, the Panel finds that the United States has successfully made 
a prima facie case that the preference granted by the European Communities to an annual duty-free 
tariff quota of 775,000 mt of imported bananas originating in ACP countries constitutes an advantage 
for this category of bananas, which is not accorded unconditionally to like bananas originating in non-
ACP WTO Members.  The Panel therefore finds that this preference is inconsistent with Article I:1 of 
GATT 1994. 

(b) Is the preference covered by a waiver? 

7.568 Having found that the preference granted by the European Communities to imported bananas 
originating in ACP countries is inconsistent with Article I:1 of the GATT 1994, the Panel will now 
turn to the issue of whether this preference is covered by the Doha Waiver. 

(i) Terms and conditions of the Doha Waiver and the Bananas Annex 

7.569 In examining the terms of conditions contained in the Doha Waiver, the Panel recalls the 
words of the Appellate Body in its EC – Bananas III report: 

"Although the WTO Agreement does not provide any specific rules on the 
interpretation of waivers, Article IX of the WTO Agreement and the Understanding 
in Respect of Waivers of Obligations under the General Agreement on Tariffs and 
Trade 1994, which provide requirements for granting and renewing waivers, stress 
the exceptional nature of waivers and subject waivers to strict disciplines.  Thus, 
waivers should be interpreted with great care."1062 

7.570 While the Doha Waiver was valid until 31 December 20071063, with regard to bananas this 
was subject to the terms and conditions set out in the text of the Decision by which the WTO 

                                                      
1061 Council Regulation (EC) No. 980/2005 of 27 June 2005.  European Communities' response to 

Panel question No. 66, paras. 98-100.  See para. 2.38 above. 
1062 Appellate Body Report on EC – Bananas III, para. 185.  See also GATT Panel Report on US – 

Sugar Waiver, para. 5.9. 
1063 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision 

of 14 November 2001 (WT/MIN(01)/15), 14 November 2001, p. 2, para. 1. 
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Ministerial Conference adopted this waiver.  Those terms and conditions include the additional 
provisions contained in the Annex to the Doha Waiver Decision (the Bananas Annex).1064 

7.571 Under the terms and conditions set out in the Bananas Annex, the European Communities was 
to announce a proposed rebinding of its tariff on bananas.1065  Within a 60-day period following the 
announcement by the European Communities of its intentions concerning the rebinding of the tariff 
on bananas, any WTO Member exporting bananas on an MFN basis could request that an arbitrator 
determine "whether the envisaged rebinding of the EC tariff on bananas would result in at least 
maintaining total market access for MFN banana suppliers".1066  Should the arbitrator find that this 
was not the case, according to the first sentence in the fifth tiret of the Bananas Annex, the European 
Communities was to "rectify the matter".  In this case, the second sentence in the fifth tiret of the 
Bananas Annex provides that the European Communities was to enter into consultations with those 
interested parties that had requested the arbitration.  According to the third sentence in the fifth tiret of 
the Bananas Annex, if, notwithstanding these consultations, no mutually satisfactory solution was 
agreed, the same arbitrator could be called upon again, this time to determine "whether the EC had 
rectified the matter".  If the arbitrator found that the European Communities had failed to rectify the 
matter, the fifth sentence in the fifth tiret of the Bananas Annex provides that the waiver would "cease 
to apply to bananas upon entry into force of the new EC tariff regime".  Pursuant to the sixth sentence 
in the fifth tiret of the Bananas Annex, the entirety of this process had to be conducted in such a 
manner that the "negotiations and the arbitration procedures [should] be concluded before the entry 
into force of the new EC tariff only regime on 1 January 2006".1067 

7.572 Whether the Doha Waiver covers the European Communities' current banana import regime 
may accordingly depend on whether or not, under the Bananas Annex, the Doha Waiver expired with 
the introduction of the "new EC tariff regime" on 1 January 2006.  Indeed, whether or not the Doha 
Waiver expired on this date is the main issue of contention between the parties to this dispute. 

(ii) Uncontested facts 

7.573 The following facts are uncontested: 

(a) On 31 January 2005, the European Communities notified the WTO Members that it 
intended to replace its tariff concessions on tariff item 0803 00 19 (bananas) included 
in the European Communities' Schedule CXL, with a bound duty of €230/mt.  In its 
notification, the European Communities indicated that its communication constituted 
the announcement under the terms of the Bananas Annex to the Doha Waiver.1068 

(b) In March and April 2005, a number of WTO Members requested arbitration, pursuant 
to the Bananas Annex.1069 

                                                      
1064 Ministerial Conference, European Communities, The ACP – EC Partnership Agreement, Decision 

of 14 November 2001 (WT/MIN(01)/15), 14 November 2001, p. 3, para. 3bis.  The Bananas Annex is an 
integral part of the Doha Waiver. 

1065 Bananas Annex, tirets 1, 2 and 5. 
1066 Ibid., tirets 2-4. 
1067 Ibid., tiret 5. 
1068 Article XXVIII:5 Negotiations, Schedule CXL – European Communities, Addendum 

(G/SECRET/22/Add.1), 1 February 2005.  See para. 2.18 above. 
1069 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant 

to the Annex to the Decision of 14 November 2001 (WT/L/607), 1 April 2005.  See also, European 
Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to the Annex to the 
Decision of 14 November 2001, Communication from Colombia, Addendum (WT/L/607/Add.1), 1 April 2005;  
Communication from Costa Rica, Addendum (WT/L/607/Add.2), 1 April 2005;  Communication from Ecuador, 
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(c) In August 2005, the arbitrator delivered its first award pursuant to the Bananas 
Annex, concluding that: 

"[T]he European Communities' envisaged rebinding on bananas 
would not result in at least maintaining total market access for MFN 
banana suppliers, taking into account all EC WTO market-access 
commitments relating to bananas".1070 

(d) On 13 September 2005, the European Communities notified the interested parties its 
revised proposal to provide from 1 January 2006 for an MFN tariff for bananas at 
€187/mt and a tariff quota for ACP countries of 775,000 mt per year at zero duty.1071 

(e) On 26 September 2005, and in accordance with the terms of the Bananas Annex, the 
European Communities requested arbitration on its revised proposal.1072 

(f) In October 2005, the arbitrator delivered its second award pursuant to the Bananas 
Annex, concluding that: 

"[T]he European Communities' proposed rectification ... would not 
result 'in at least maintaining total market access for MFN banana 
suppliers', taking into account 'all EC WTO market-access 
commitments relating to bananas' [and that] consequently ... the 
European Communities has failed to rectify the matter, in accordance 
with the fifth tiret of the Annex to the Doha Waiver [the Bananas 
Annex]".1073 

(g) On 1 January 2006, the European Communities put into force a new regime for the 
importation of bananas, through Council Regulation (EC) No. 1964/2005, which 
includes a €176/mt MFN tariff, as well as a 775,000 mt duty-free tariff-rate quota for 
ACP bananas.1074 

                                                                                                                                                                     
Addendum (WT/L/607/Add.3), 1 April 2005; Communication from Guatemala, Addendum (WT/L/607/Add.4), 
1 April 2005;  Communication from Honduras, Addendum (WT/L/607/Add.5), 1 April 2005;  Communication 
from Panama, Addendum (WT/L/607/Add.6), 1 April 2005;  Communication from Nicaragua, Addendum 
(WT/L/607/Add.7), 4 April 2005;  Communication from Venezuela, Addendum (WT/L/607/Add.8), 4 April 
2005;  and, Communication from Brazil, Addendum (WT/L/607/Add.1), 4 April 2005.  See para. 2.19 above. 

1070 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant 
to the Decision of 14 November 2001, Award of the Arbitrator (WT/L/616), 1 August 2005, para. 94.  See also, 
European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant to the Annex 
to the Decision of 14 November 2001, Communication from the Secretariat (WT/L/607/Add.13), 5 September 
2005.  See para. 2.19 above. 

1071 European Communities, The ACP – EC Partnership Agreement, Second Recourse to Arbitration 
Pursuant to the Decision of 14 November 2001, Award of the Arbitrator (WT/L/625), 27 October 2005, para. 7.  
See para. 2.20 above. 

1072 European Communities, The ACP – EC Partnership Agreement, Recourse to Arbitration Pursuant 
to the Annex to the Decision of 14 November 2001, Addendum, Communication from the European 
Communities (WT/L/607/Add.14), 28 September 2005.  See para. 2.21 above. 

1073 European Communities, The ACP – EC Partnership Agreement, Second Recourse to Arbitration 
Pursuant to the Decision of 14 November 2001, Award of the Arbitrator (WT/L/625), 27 October 2005, 
para. 127.  See para. 2.21 above. 

1074 Exhibit US-1, Council Regulation (EC) No. 1964/2005.  See para. 2.36 above. 
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(iii) Main issue contested between the parties 

7.574 As mentioned above, the main issue contested between the parties is whether, under the terms 
of the Bananas Annex, the Doha Waiver expired with regard to bananas on 1 January 2006.  Each 
party suggests an alternative approach: 

(a) The United States argues that, with regard to bananas, the Doha Waiver expired 
automatically upon the entry into force of the new European Communities' tariff 
regime, inasmuch as two successive arbitrations determined that the European 
Communities' proposed rebinding of its tariff on bananas would not result in at least 
maintaining total market access for MFN suppliers;  and 

(b) The European Communities argues instead that, with regard to bananas, the Doha 
Waiver would expire after all the procedural steps envisaged in the Bananas Annex 
had been completed, but only if the European Communities put into force an identical 
regime to that analysed by the arbitrator or a new regime that would also fail to result 
in at least maintaining total market access for MFN suppliers. 

7.575 Specifically, the United States argues that: 

"Under the express terms of the [Bananas] Annex, the EC had two opportunities to 
propose a regime that met the conditions set out in the waiver.  In 2005, pursuant to 
the [Bananas] Annex arbitration mechanism, two WTO arbitrators determined that 
the two proposals made by the EC did not 'result in at least maintaining total market 
access for MFN suppliers'.  Therefore, as required by the fifth sentence in tiret 5 of 
the Annex to the Article I Waiver, the waiver 'cease[d] to apply upon entry into force 
of the new EC tariff regime'.  The 'new EC tariff regime' is the measure that is the 
subject of these proceedings, Regulation 1964, which entered into force on January 1, 
2006".1075 

7.576 The European Communities responds that: 

"[T]he correct interpretation of the Doha waiver is that it would expire, with regard to 
bananas, only upon the entry into force of a European Communities' banana import 
regime that would not satisfy the standard of 'maintaining total market access for 
MFN countries'.  Therefore, the continued application of the Doha waiver until the 
end of 2007 depends on whether the European Communities' import regime actually 
maintains total market access for MFN suppliers and not on the number of 
arbitrations lost for the European Communities before the new import regime was 
ever introduced. … 

Moreover, the Doha waiver provides that 'this waiver shall cease to apply to bananas 
upon entry into force of the new EC tariff regime'.  The European Communities 
considers that the phrase 'the new EC tariff regime' can only refer to the tariff regime 
that was presented to the Arbitrator and on which the Arbitrator made a 
pronouncement in its Award.  In other words, the Doha waiver would cease to apply 
only if the European Communities implemented the import regime analysed by the 
Arbitrator and found not to satisfy the standard of the Doha waiver.  If the European 
Communities introduced a different import regime than the one analysed by the 
Arbitrator and that import regime did indeed maintain the total market access of the 

                                                      
1075 United States' first written submission, para. 35. 
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MFN suppliers, then the Doha waiver would continue to apply until the end of 
2007."1076 

7.577 In other words, the United States asks the Panel to recognize the expiration of the Doha 
Waiver for bananas by noting the European Communities' fulfilment of the conditions identified in 
the Bananas Annex, namely, two negative arbitral awards and the introduction of a new EC tariff 
regime for bananas.1077  Conversely, the European Communities argues that the Doha Waiver would 
have expired for bananas before the end of 2007 only if, in addition to those conditions, the European 
Communities' had put in place a regime for the importation of bananas that did not satisfy the 
standard of "maintaining total market access for MFN countries."1078  The European Communities 
argues further that the expiration of the Doha Waiver would only occur if the bananas import regime 
implemented by the European Communities was also the same regime found by the arbitrator not to 
satisfy the standard of the Doha waiver, under the procedures in the Bananas Annex, rather than a 
different one.1079 

(iv) Conditions envisaged in the Bananas Annex 

7.578 As noted above, the completion of the intermediate procedural steps envisaged in the terms 
and conditions set out in the Bananas Annex, i.e., the two negative arbitral awards, is an uncontested 
matter of fact.  Indeed, two successive arbitrations, as envisaged respectively in the fourth and fifth 
tirets of the Bananas Annex, reached the conclusion that the European Communities' proposed 
rebinding of its tariff on bananas would not result in at least maintaining total market access for MFN 
suppliers.1080  Furthermore, on 1 January 2006, the European Communities put into force a new 
regime for the importation of bananas, which was different from the one previously applied.1081 

7.579 As also noted above, however, the European Communities argues that its current regime for 
the importation of bananas is not to be considered as "the new EC tariff regime" in the terms 
contained in the Bananas Annex.  Additionally, the European Communities argues that its current 
regime for the importation of bananas results in at least maintaining total market access for MFN 
banana suppliers, taking into account the European Communities' relevant commitments. 

7.580 The European Communities' arguments in this regard raise two main questions: 

(a) Whether the European Communities' current regime for the importation of bananas is 
to be considered as "the new EC tariff regime" in the sense of the terms contained in 
the Bananas Annex;  and 

(b) Whether, the Bananas Annex links the expiration of the Doha Waiver with regard to 
bananas to the mere entry into force of such new regime or whether, under the 
Bananas Annex, only a new tariff regime that does not at least maintain total market 
access would result in such expiration of the waiver. 

                                                      
1076 European Communities' first written submission, paras. 54-55.  See also European Communities' 

second written submission, para. 56, and European Communities' response to panel question No. 29, 
paras. 56-57. 

1077 United States' second written submission, paras. 67-68. 
1078 European Communities' first written submission, para. 54.  See also European Communities' 

second written submission, para. 57 and European Communities' response to panel question No. 29, para. 56. 
1079 European Communities' first written submission, para. 55.  See also European Communities' 

second written submission, para. 58 and European Communities' response to panel question No. 29, 
paras. 56-57. 

1080 See above, paras. 2.19 and 2.21. 
1081 See above, para. 2.36. 
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7.581 The Panel will accordingly consider the European Communities' arguments in this regard. 

(v) Is the European Communities' current bananas regime "the new EC tariff regime"? 

7.582 The first issue raised by the European Communities is whether the European Communities' 
current regime for the importation of bananas is to be considered as "the new EC tariff regime" under 
the terms contained in the fifth sentence of the fifth tiret of the Bananas Annex. 

7.583 Under the fifth tiret of the Bananas Annex: 

"The second arbitration award will be notified to the General Council.  If the EC has 
failed to rectify the matter, this waiver shall cease to apply to bananas upon entry into 
force of the new EC tariff regime" (emphasis added). 

7.584 As noted above, the European Communities argues that: 

"[T]he phrase 'the new EC tariff regime' can only refer to the tariff regime that was 
presented to the Arbitrator and on which the Arbitrator made a pronouncement in its 
Award.  In other words, the Doha waiver would cease to apply only if the European 
Communities implemented the import regime analysed by the Arbitrator and found 
not to satisfy the standard of the Doha waiver.  If the European Communities 
introduced a different import regime than the one analysed by the Arbitrator and that 
import regime did indeed maintain the total market access of the MFN suppliers, then 
the Doha waiver would continue to apply until the end of 2007."1082 

7.585 The European Communities then concludes that it "has fully satisfied the condition for the 
continued application of the Doha waiver".  First, because it "introduced on January 1, 2006 a 
different import regime than the one analysed by the Arbitrator".  And secondly, because this new 
regime "maintained total market access for MFN suppliers".1083 

7.586 The Panel agrees with the European Communities that its current bananas import regime is 
different from the ones analysed by the arbitrators under the Bananas Annex.  However, the Panel 
fails to see how the terms of the Bananas Annex support the conclusion drawn from that fact by the 
European Communities, namely that the European Communities has fully satisfied the condition for 
the continued application of the Doha Waiver.  More specifically, the Panel disagrees with the 
European Communities that the phrase "the new EC tariff regime" can only refer to the tariff regime 
that was presented to the arbitrator and on which the arbitrator made a pronouncement in its award.  
Indeed, the terms of the Doha Waiver do not support the interpretation of the expression "the new EC 
tariff regime" proposed by the European Communities. 

7.587 The ordinary meaning of the word "new" suggests something that is "[n]ot existing before;  
now made or existing for the first time ...  Different from a thing previously existing, known, etc."1084  
Taking into account this ordinary meaning of the word "new", the expression the "new EC tariff 
regime" for bananas, in the context in which it is used in the fifth tiret of the Bananas Annex, should 
be read as any regime adopted by the European Communities that is different from the one previously 
in existence.  This regime would be "new", regardless of whether it was the regime originally 
proposed by the European Communities and analysed by the arbitrator or a different one. 

                                                      
1082 European Communities' first written submission, para. 55. 
1083 European Communities' first written submission, para. 56.  See also, ibid., para. 55. 
1084 The New Shorter Oxford English Dictionary, fifth edition (Clarendon Press, 2002), Vol. II, p. 1914. 
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7.588 As noted by the United States, in the Bananas Annex, the measures examined by the 
Arbitrator are not referred to by the terms "the new tariff regime".  Rather, the matter examined by the 
Arbitrator is described under the terms of the Bananas Annex, as "the envisaged rebinding of the EC 
tariff on bananas", "the rebinding", or to a determination of "whether the EC has rectified the 
matter".1085 

7.589 In any event, the European Communities' current tariff regime is clearly different from the 
one previously in existence.  Furthermore, the sixth sentence of the fifth tiret of the Bananas Annex 
provides that "[t]he Article XXVIII negotiations and the arbitration procedures shall be concluded 
before the entry into force of the new EC tariff only regime on 1 January 2006" (emphasis added).  
The European Communities' current banana import regime entered into force exactly on that date. 

7.590 Consequently, the Panel is not persuaded that the expression "the new EC tariff regime" used 
in the fifth sentence of the fifth tiret of the Bananas Annex does not apply to the bananas import 
regime instituted by the European Communities from 1 January 2006, through Council Regulation 
(EC) No. 1964/2005. 

(vi) Is the maintenance of total market access for MFN banana suppliers a relevant consideration 
for extending the duration of the Doha Waiver with regard to bananas? 

7.591 The Panel now turns to the second question raised by the European Communities, namely, 
whether the European Communities' current regime for the importation of bananas results in at least 
maintaining total market access for MFN banana suppliers, taking into account the relevant EC 
commitments.  In order to address this argument, however, the Panel needs first to verify whether, 
under the terms set out in the Bananas Annex, the Panel has the authority and is required to determine 
if the European Communities' current regime for the importation of bananas results in at least 
maintaining total market access for MFN banana suppliers. 

7.592 If the Panel were to verify that, under the terms set out in the Bananas Annex, it has the 
authority to make such a finding and that it is required to do so and if the Panel further found that, 
indeed, the European Communities' current regime for the importation of bananas results in at least 
maintaining total market access for MFN banana suppliers, the question would then be whether such a 
determination implies that the Doha Waiver, as it applies to bananas, has remained in force. 

7.593 The Panel notes in this regard the European Communities' argument that: 

"[T]he text of the Doha waiver shows that the 'test' for the termination of the waiver 
was whether the European Communities would introduce an import regime that 
maintains the total market access of MFN suppliers and not whether the Arbitration 
Awards would be negative for the European Communities."1086 

7.594 However, this argument is not persuasive.  The text of the fifth tiret of the Bananas Annex is 
clear enough: 

"If the arbitrator determines that the rebinding would not result in at least 
maintaining total market access for MFN suppliers, the EC shall rectify the matter.  
Within 10 days of the notification of the arbitration award to the General Council, the 
EC will enter into consultations with those interested parties that requested the 
arbitration.  In the absence of a mutually satisfactory solution, the same arbitrator 

                                                      
1085 See United States' response to panel question No. 29, para. 55. 
1086 European Communities' second written submission, para. 57. See also ACP Countries' third party 

written submission, paras. 97, 100 and 112. 
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will be asked to determine ... whether the EC has rectified the matter.  The second 
arbitration award will be notified to the General Council.  If the EC has failed to 
rectify the matter, this waiver shall cease to apply to bananas upon entry into force of 
the new EC tariff regime" (emphasis added). 

7.595 In our view, the expression "If the EC has failed to rectify the matter, this waiver shall cease 
to apply" used in the last full sentence of the fifth tiret cannot be read in isolation from the expression 
"In the absence of a mutually satisfactory solution, the same arbitrator will be asked to determine ... 
whether the EC has rectified the matter."  The Panel agrees in this regard with the United States' 
statement that: 

"The phrase '[i]f the EC has failed to rectify the matter' [at the beginning of the fifth 
sentence in tiret 5 of the Bananas Annex], can only refer back to the determination 
required to be made by the [second] arbitrator pursuant to the third sentence [of the 
same tiret]."1087 

7.596 Under the terms contained in the Bananas Annex, the authority to determine whether the 
European Communities' proposed regime for the importation of bananas would result "in at least 
maintaining total market access for MFN banana suppliers" fell on the arbitrator and not on any other 
WTO body. 

7.597 The Bananas Annex contemplated two successive rounds of examination.  Through the first 
round, the arbitrator would examine the European Communities' original proposed rebinding of the 
EC tariff on bananas to determine whether this proposed rebinding would maintain total market 
access for MFN banana suppliers.  Through the second round of examination, if such were the case, 
the arbitrator would examine the revised proposal, to determine whether it had rectified the matter 
(i.e., if it would result in maintaining total market access for MFN banana suppliers, to the extent that 
the previous proposal had failed such test). 

7.598 The terms contained in the Bananas Annex do not envisage any further examination after the 
second arbitral award.  In particular, no third round of examination is provided for in the Bananas 
Annex.  The terms of reference of this compliance Panel are to examine the consistency of the 
European Communities' bananas import regime with the WTO agreements and not to review the 
findings made by the arbitrator. 

7.599 The European Communities argues that the duration of the Doha Waiver was not linked to the 
number of arbitrations lost by the European Communities before the new import regime was 
introduced, but rather it depended on whether the new import regime actually maintains total market 
access for MFN suppliers.1088  In the European Communities' view: 

"[T]he continued application of the Doha waiver until the end of 2007 depends on 
whether the European Communities' import regime actually maintains total market 
access for MFN suppliers and not on the number of arbitrations lost for the European 
Communities before the new import regime was ever introduced."1089 

7.600 The Panel concurs with the statement by a number of the third parties that any determination 
regarding the continued existence of the Doha waiver should not be based on purely "formalistic 

                                                      
1087 Written version of the United States' opening statement during substantive meeting with the parties 

and third parties, para. 32. See also United States' response to panel question No. 56, para. 98. 
1088 European Communities' first written submission, para. 54. 
1089 Ibid. 
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arguments".1090  However, under the terms of the Bananas Annex, it was the arbitrator, and not a 
dispute settlement compliance panel, that had the authority to conduct a substantive analysis in order 
to determine whether the European Communities' proposed regime for the importation of bananas 
would result in maintaining total market access for MFN banana suppliers.  Moreover, under the 
terms of the Bananas Annex, it was the European Communities that had the burden to either propose a 
rebinding of its tariff on bananas that would result in maintaining total market access for MFN banana 
suppliers or, if it had failed to do so through its original proposal, to rectify the matter to the 
satisfaction of the same arbitrator through a second examination. 

7.601 The European Communities raises a hypothetical question concerning subsequent action 
taken by the European Communities in the event that the arbitrator had issued a favourable ruling 
with respect to the European Communities' proposed regime for the importation of bananas.  The 
European Communities asks the Panel to consider what would have happened then if (i) the European 
Communities had then implemented a different system from that examined by the arbitrator or, (ii) the 
operation of the system actually implemented by the European Communities did not in fact maintain 
market access for bananas.1091  This argument does not change the terms actually contained in the 
Bananas Annex.  Even if the arbitrator had made such a finding and the European Communities later 
implemented a different system from that examined by the arbitrator, there is nothing in the Bananas 
Annex that would have prevented any WTO Member from having recourse to dispute settlement 
proceedings.  Through such proceedings, a panel could have been asked to determine whether in those 
circumstances the system ultimately imposed by the European Communities was inconsistent with the 
WTO agreements and whether the Doha Waiver was still in effect. 

7.602 It is true that, since the arbitrator had to base its findings on a proposed regime, the actual 
operation of such regime in the future could result in effects on the bananas market different from 
those estimated by the arbitrator.  This may happen in any prospective determination, such as the one 
that, under the terms of the Bananas Annex, the arbitrator was to conduct regarding the European 
Communities' proposed regime.  The arbitrator based its determination on the terms of the European 
Communities' proposal, including through the use of theoretical analyses and arithmetic calculations, 
and availing itself of the best available information at the time.  Even if this was to be regarded as a 
shortcoming of the rules contained in the Bananas Annex, it would not change the terms of that text, 
nor would it mean the insertion of new additional steps that were not provided for or even intended by 
the WTO membership. 

7.603 The Panel also notes that, under the terms contained in the Bananas Annex, the authority to 
determine whether the European Communities' proposed regime for the importation of bananas would 
result "in at least maintaining total market access for MFN banana suppliers" for the purpose of the 
waiver fell on the arbitrator.  Such authority was to be exercised, if needed, through two successive 
rounds of arbitration envisaged in the Bananas Annex.  Accordingly, the issue could not be decided 
by a WTO dispute settlement compliance panel, or by any other WTO body. 

7.604 The Panel notes the European Communities' arguments that its current bananas import regime 
would maintain total market access for MFN suppliers.1092  However, in view of the preceding 
analysis, after the completion of the two rounds of arbitration and the entry into force of a new 

                                                      
1090 See ACP Countries' third party written submission, paras. 4, 5, 99, 107, 110, 111, 156 and 158. 
1091 European Communities' second written submission, para. 59.  See also ACP Countries' third party 

written submission, para. 111. 
1092 See, inter alia, European Communities' first written submission, paras. 7-17 and 56-61, European 

Communities' second written submission, para. 53, written version of the European Communities' oral statement 
during substantive meeting with the parties and third parties, paras. 11 and 13, European Communities' response 
to panel question No. 3, paras. 4-6, No. 18, para. 45, No. 29, para. 57, No. 31, para. 63, No. 67, para. 101, and 
No. 85, para. 152. 
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bananas import regime, the maintenance of total market access for MFN banana suppliers is not a 
relevant consideration for maintaining the application of the Doha Waiver with regard to bananas 
beyond 1 January 2006.  The opportunity for the European Communities to demonstrate that its 
proposed tariff only regime would maintain total market access for MFN banana suppliers, for the 
purpose of maintaining the Doha waiver, was to be exercised through the arbitration proceedings 
envisaged in the Bananas Annex. 

7.605 In consequence, the Panel finds that it is not within its terms of reference to determine 
whether the European Communities' current regime for the importation of bananas results in at least 
maintaining total market access for MFN banana suppliers, for the purposes provided in the Bananas 
Annex. 

(vii) Conclusion regarding the Doha Waiver 

7.606 For the reasons indicated above, with the completion of the different intermediate procedural 
steps envisaged in the terms and conditions set out in the Bananas Annex, and upon the entry into 
force of the bananas import regime instituted by the European Communities through Council 
Regulation (EC) No. 1964/2005, the Doha Waiver cannot extend to the EC banana regime introduced 
from 1 January 2006.  The European Communities has failed to make a prima facie case that, since 
the entry into force of the new EC tariff regime, on 1 January 2006, a waiver from Article I:1 of 
GATT 1994 has been in force to cover the preference granted by the European Communities to 
imported bananas originating in ACP countries. 

5. Conclusion 

7.607 For the reasons indicated in this section, the Panel finds that the preference granted by the 
European Communities to an annual duty-free tariff quota of 775,000 mt of imported bananas 
originating in ACP countries constitutes an advantage for this category of bananas, which is not 
accorded to like bananas originating in non-ACP WTO Members.  The Panel therefore finds that this 
preference is inconsistent with Article I:1 of GATT 1994.  The Panel further finds that the European 
Communities has failed to demonstrate the existence of a waiver from Article I:1 of GATT 1994 to 
cover such preference. 

H. THE UNITED STATES' CLAIM UNDER ARTICLE XIII OF THE GATT 1994 

1. Summary of parties' arguments 

(a) The United States' claim 

7.608 The United States has requested the Panel to find that the European Communities' current 
bananas import regime is inconsistent with paragraphs 1 and 2 of Article XIII of the GATT 1994.1093 

7.609 The United States argues that: 

"There can be no doubt that Article XIII [of the GATT 1994] applies with respect to 
the current [bananas] tariff rate quota regime, just as it did with respect to the EC's 
prior banana import regimes."1094 

                                                      
1093 United States' first written submission, paras. 3, 27, 48 and 49.  See also United States' second 

written submission, para. 96. 
1094 United States' first written submission, para. 38. 
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7.610 In the United States' view: 

"The EC's 775,000 ton limit on duty-free access for ACP bananas is also a tariff quota 
within the meaning of Article XIII.  As such, the EC's tariff quota is subject to the 
non-discrimination requirements of Article XIII."1095 

7.611 In that respect, the United States recalls the words of the compliance panel in EC – Bananas 
III (Article 21.5 – Ecuador): 

"Article XIII:5 provides that the provisions of Article XIII apply to 'tariff quotas'.  
The European Communities essentially argues that the amount of 857,700 tonnes for 
traditional imports from ACP States constitutes an upper limit on a tariff preference 
and is not a tariff quota subject to Article XIII.  However, by definition, a tariff quota 
is a quantitative limit on the availability of a specific tariff rate.  Thus, Article XIII 
applies to the 857,700 tonne limit.1096"1097 

7.612 The United States adds that, although the European Communities was granted a waiver of its 
obligations under Article XIII by the WTO Ministerial Conference in November 20011098, this waiver 
expired in accordance with its terms on December 31, 2005.1099  Accordingly, "[t]he EC has no 
Article XIII waiver currently in force".1100 

7.613 According to the United States: 

"In disregard of GATT Article XIII:1 and the EC – Bananas III findings, the EC has 
chosen to maintain a tariff rate quota under which MFN-origin bananas are neither 
'treated equally' nor restricted 'similarly' to 'like' ACP-origin bananas.  ACP bananas 
receive preferential, protected access under the EC's banana regime, entering the EC 
market duty-free up to a quantity of 775,000 tons.  No MFN supplier receives any 
such tariff rate quota treatment.  By using a tariff rate quota on ACP imports, and an 
entirely different means to restrict MFN imports, the EC is preventing 'like' imports 
from being 'treated equally, irrespective of origin' in violation of GATT 
Article XIII:1."1101 

7.614 The United States adds that: 

"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share 
whatsoever to MFN suppliers, let alone a share they would have expected to obtain in 
the absence of restrictions.  This is so even though many of the excluded MFN 
suppliers are principal or substantial suppliers of bananas to the EC, and leading 
exporters of bananas to the world market.  Therefore, the ACP tariff rate quota 

                                                      
1095 United States' second written submission, para. 85. 
1096 (footnote original) EC – Bananas III (Article 21.5 – Ecuador), para. 6.20. 
1097 United States' first written submission, para. 38. 
1098 Ministerial Conference, European Communities, Transitional Regime for the EC Autonomous 

Tariff Rate Quotas on Imports of Bananas, Decision of 14 November 2001 (WT/MIN(01)/16), 14 November 
2001.  See para. 2.12. 

1099 United States' first written submission, paras. 18, 20 and 47.  See also United States' second written 
submission, para. 94. 

1100 United States' first written submission, para. 47.  See also United States' response to panel question 
No. 33, paras. 61-62. 

1101 United States' first written submission, para. 42.  See also United States' second written submission, 
para. 94, and written version of United States' opening statement during substantive meeting with the parties and 
third parties, para. 21. 
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established through Regulation 1964, like prior ACP tariff rate quotas, is inconsistent 
with Article XIII:2."1102 

(b) The European Communities' response 

7.615 The European Communities has responded that the preference granted to ACP bananas does 
not violate Article XIII of the GATT 1994.1103 

7.616 In the European Communities' view: 

"[B]anana imports from Latin American and other MFN suppliers are not subject to 
any quantitative restriction: they are simply subject to a tariff.  Therefore, the 
conditions for the application of GATT Article XIII are not satisfied, i.e., there is no 
quantitative restriction imposed on one WTO Member that it is not imposed on all 
other countries."1104 

7.617 The European Communities also states that: 

"GATT Article XIII cannot be used as a substitute for GATT Article I:1 wherever a 
tariff quota exists.  GATT Article XIII does not oblige the European Communities to 
extend to Latin American countries the tariff preference it grants to the ACP countries 
simply because this tariff preference is subject to a 'cap'.  Article XIII does not cover 
cases of tariff discrimination:  this is the role of GATT Article I:1."1105 

7.618 In other words: 

"[T]he anti-discrimination rules of Article XIII are aimed at quantitative 
discrimination, while tariff discrimination is the exclusive preserve of Article I.  
Offering a tariff preference to some countries subject to a quantitative “cap” may be 
an issue that needs to be analysed under Article I, but not under Article XIII."1106 

7.619 The European Communities adds that: 

"There is extensive GATT and WTO practice to support the view that Members do 
not regard exclusion from a tariff quota as a matter governed by Article XIII. This 
practice is to be found in the waivers that have been granted for various preferential 
schemes. With few exceptions (such as the 2001 waiver respecting bananas) these 
waivers are limited to Article I, and yet the preferences granted under these waivers 
regularly include tariff quotas for the beneficiary countries only."1107 

7.620 According to the European Communities, "the facts in the current proceedings are not the 
same as those that faced the [EC – Bananas III] Panel and Appellate Body in 1997".1108  The 

                                                      
1102 United States' first written submission, para. 46.  See also United States' second written submission, 

para. 95. 
1103 European Communities' first written submission, para. 63. 
1104 Ibid., para. 64. 
1105 Ibid., para. 65.  See also European Communities' second written submission, paras. 71-72, and 

European Communities' response to panel question No. 91, paras. 166-168. 
1106 Written version of European Communities' opening statement during substantive meeting with the 

parties and third parties, para. 14.  See also European Communities' second written submission, para. 90. 
1107 European Communities' second written submission, para. 75. 
1108 European Communities' first written submission, para. 67.  See also ibid., para. 68. 
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European Communities adds that its current bananas import regime is also "very different" to "the 
2002-2005 banana import regime".1109 

"The main difference was that the 2002-2005 import regime was an 'all-tariff-quota' 
regime, where virtually all imports were made pursuant to tariff quotas with different 
terms, awarded to different groups of countries and administered in different ways.  
That import regime, which has been qualified as the equivalent of a 'quota system', 
was not necessarily fully compatible with the provisions of Article XIII of the GATT.  
For this reason, the United States and the European Communities agreed that a WTO 
waiver from the application of Article XIII was necessary."1110 

7.621 In view of the characteristics of its current bananas import regime, the European 
Communities argues that an 

"Article XIII waiver is not relevant for the current proceedings.  The current 
[bananas] import regime of the European Communities is not an 'all-tariff-quota' 
system and cannot be qualified as the equivalent of a 'quota system'.  There is a single 
tariff imposed on all banana imports, with the exception of the preference granted to 
the Cotonou beneficiary countries which is limited by a 'cap'."1111 

7.622 The European Communities requests the Panel to reject the United States' arguments 
concerning Article XIII in their entirety.1112 

2. Order of analysis 

7.623 In order to consider the United States' claim under Articles XIII:1 and 2 of the GATT 1994, 
the Panel will begin by addressing the European Communities' systemic arguments concerning the 
interrelation of Articles I and XIII of the GATT 1994 and the latter's applicability to the 
European Communities' bananas import regime, as well as the United States' response to those 
arguments.  If the European Communities' arguments in that context were rejected, the Panel would 
then address the United States' substantive claim under both paragraphs 1 and 2 of Article XIII.  In the 
alternative, there would be no need to assess the United States' substantive claim under Article XIII:1 
and 2 of the GATT 1994. 

3. The applicability of Article XIII of the GATT 1994 to the European Communities' 
bananas import regime 

(a) The European Communities' arguments 

7.624 As noted above, the European Communities argues that Article XIII of the GATT 1994 is not 
applicable to the tariff preference granted by the European Communities to bananas from ACP 
countries.  In the European Communities' view, "Article XIII does not cover cases of tariff 
discrimination:  this is the role of GATT Article I:1."1113  The European Communities considers that 
Article XIII of the GATT 1994 does not cover the case when some WTO Members have been 
                                                      

1109 European Communities' response to panel question No. 33, para. 66.  See also written version of 
European Communities' opening statement during substantive meeting with the parties and third parties, 
para. 25. 

1110 European Communities' response to panel question No. 33, para. 66. 
1111 Ibid., para. 67.  See also European Communities' response to panel question No. 92, 

paras. 169-170. 
1112 European Communities' first written submission, para. 69.  See also European Communities' 

second written submission, para. 95. 
1113 European Communities' first written submission, para. 65.  See para. 7.617 above. 
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included in a tariff quota and others have not, but "applies only to the kinds of treatment accorded to 
the various Members who are included in the tariff quota".1114  The European Communities states that: 

"The justification for this interpretation lies to some extent in the ordinary meaning of 
the terms of Article XIII, but more particularly in their context (as well as the 
'subsequent practice' of Members) and in the object and purposes of the GATT."1115 

7.625 The European Communities argues that, by looking at their "ordinary meaning": 

"[T]he terms of Article XIII [of the GATT 1994], taken in isolation, are open to either 
of the interpretations proposed in this dispute, but ... they fit more easily into the one 
put forward by the European Communities".1116 

7.626 With respect to such "ordinary meaning", the European Communities argues first that "there 
is something to be gained by looking closely" at the terms used in Article XIII:5 of the GATT 1994, 
by which the provisions of Article XIII "shall apply" to tariff quotas.  The European Communities 
considers in this respect that: 

"The phrase 'shall apply to any tariff quota instituted or maintained by an contracting 
party', although by no means definitively excluding the interpretation proposed by the 
United States, seems nevertheless to sit more easily with that which the European 
Communities has maintained.  Thus, if the drafters had wished to give Article XIII 
the broader meaning favoured by the United States they would have most likely used 
a phrase such as Article XIII shall apply to the operation of tariff quotas etc.  Instead 
they chose to speak of the tariff quota itself, as though it was this arrangement alone 
that was concerning them."1117 

7.627 Turning to the ordinary meaning of the terms used in Article XIII:2 of the GATT 1994, the 
European Communities argues that: 

"The language of this paragraph, while again not being in itself decisive, gives a 
further weight to the European Communities’ interpretation, because it commences 
with the phrase 'In applying import restrictions to any product'.  Applying this to tariff 
quotas the phrase could be taken to read 'In applying tariff quotas to any product'.  
Once again this directs attention at the tariff quotas themselves rather than at their 
relationship with another import regime (which is the issue in the current 
dispute)."1118 

7.628 The European Communities then argues that the principal context of the terms in Article XIII 
is provided by the GATT 1994, which in its view: 

"[H]as obvious implications for the interpretation of Article XIII because of the way 
in which [the GATT] maintains a fundamental distinction between tariff and non-
tariff measures.  Thus, tariffs are regulated by Article I and Article II, whereas non-
tariff measures are governed by Article XI and Article XIII.  Discrimination in tariffs 
is dealt with by Article I and in non-tariff measures by Article XIII.  Article XI 
forbids non-tariff measures whereas tariffs although not forbidden, are placed within 

                                                      
1114 European Communities' second written submission, para. 66.  See also ibid., para. 90. 
1115 Ibid., para. 90. 
1116 Ibid., para. 70. 
1117 European Communities' second written submission, para. 67. 
1118 Ibid., para. 69. 
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the limits set in Members' schedules by Article II.  The European Communities has 
not found any instance where the same rule has been treated as both a tariff and a 
non-tariff measure.  Even where both elements are present they have been separated 
for the purpose of applying GATT articles.  Thus, in the first Article 21.5 case 
brought by Ecuador in respect of the European Communities' 1998 banana regime the 
panel distinguished between the quantitative elements, to which it applied 
Article XIII, and the tariff discrimination elements, to which it applied 
Article I1119."1120 

7.629 As an additional note related to the context in which the terms are used in Article XIII of the 
GATT 1994, the European Communities argues that: 

"All of the rules spelt out in the subparagraphs of paragraph [XIII:2] concern the 
distribution of tariff quotas.  There is no reference whatsoever to the relationship 
between tariff quotas and different import regimes applied to other products.  Thus, 
this context suggests that the rules in Article XIII concern only the internal 
quantitative distribution of tariff quotas."1121 

7.630 The European Communities notes finally that: 

"There is extensive GATT and WTO practice to support the view that Members do 
not regard exclusion from a tariff quota as a matter governed by Article XIII.  This 
practice is to be found in the waivers that have been granted for various preferential 
schemes.  With few exceptions (such as the 2001 waiver respecting bananas) these 
waivers are limited to Article I, and yet the preferences granted under these waivers 
regularly include tariff quotas for the beneficiary countries only."1122 

7.631 In the European Communities' view: 

"[T]here could hardly be clearer examples of such 'subsequent practice' [by the WTO 
Members in interpreting Article XIII].  The practice existed at two levels, firstly in 
the form of the waiver decisions taken by the CONTRACTING PARTIES, and 
secondly in the form of the measures taken by GATT and WTO Members under the 
authorization provided by those decisions.  The first level of practice was necessarily 
'concordant' since it took the form of mutual action by all GATT members.  For the 
same reason it was also necessarily 'common'.  Finally, the line of decisions was 
consistent, and there has been no contrary GATT or WTO practice.  Furthermore, the 
practice has involved taking a particular stance on the interpretation of the GATT.  
All the decisions indicate that Members assumed that the grant of a tariff quota for 
the benefit of certain countries to the exclusion of other Members would be an 
infringement of Article I, but not of other GATT obligations, such as 
Article XIII."1123 

                                                      
1119 (footnote original) EC – Bananas III (Article 21.5 – Ecuador), paras. 6.160 and 6.161. 
1120 European Communities' second written submission, para. 71. 
1121 Ibid., para. 73. 
1122 European Communities' second written submission, para. 75. 
1123 Ibid., para. 84.  See also written version of European Communities' opening statement during 

substantive meeting with the parties and third parties, paras. 15-25. 
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7.632 Turning to the issue of the "object and purpose of the agreement", the European Communities 
adds that "there are a number of considerations that confirm the interpretation put forward by the 
European Communities regarding the application of Article XIII to tariff quotas".1124  In its view: 

"[T]he objective of Article XIII and in particular of paragraph 2 is to achieve 
particular quantitative distributions of trade.  In the case of quotas it is evident that 
the appropriate distribution was to be achieved by direct quantitative measures, in the 
last resort by allocating specific quantities to individual exporting countries.  When, 
as required by paragraph 5 [of Article XIII], these rules are applied to tariff quotas a 
corresponding distribution can be achieved by allocating specific quantities of the 
tariff quota.  The notion that such a distribution could be achieved by setting different 
tariff levels for the various exporting countries is economic nonsense.  Consequently 
it is not plausible that the drafters of Article XIII would have envisaged using 
paragraph 2 to achieve such a goal."1125 

7.633 The European Communities argues that "[c]onsideration of the objects and purposes of GATT 
also leads to a rejection of the interpretation proposed by the United States for paragraph 1 of 
Article XIII".1126  In the European Communities' view, the interpretation proposed by the United 
States "would lead to non-Members of the WTO being accorded rights under the GATT".1127 

"Such a situation would arise because the United States' interpretation would require 
paragraph 1 to be read as though it said that no tariff quota could be applied to ACP 
Members unless a similar tariff quota were accorded to all other exporting (or 
importing) countries.  Unlike a 'prohibition or restriction', a tariff quota can be 
beneficial rather than prejudicial to the country to which it is accorded., and since the 
condition in paragraph 1 applies to imports from (or exports to) all third countries, 
and not merely those that are WTO Members, under the United States' interpretation 
the benefit of a tariff quota could not be given to a Member unless it was also 
accorded to all non-Members.  Thus, adopting this interpretation one could have a 
situation where a Member which wished to let all other Members share in a tariff 
quota could not do so unless it also allowed non-Members a similar share.  In the 
European Communities' view such an outcome is contrary to the object and purpose 
of GATT."1128 

(b) The United States' arguments 

7.634 The United States begins by noting the European Communities' argument that: 

"[T]he measures contained in EC Regulation 1964 are not subject to the requirements 
of GATT Article XIII because the ACP tariff quota is not a 'quantitative restriction,' 
but rather a 'cap' on a tariff preference.1129  Indeed, the EC goes so far as to declare 
that it 'subjects all banana imports to a single tariff of 176 euro per ton.  There are no 
other tariffs and there are no quantitative restrictions imposed on the importation of 
bananas.'1130"1131 

                                                      
1124 European Communities' second written submission, para. 85. 
1125 Ibid., para. 87. 
1126 Ibid., para. 88. 
1127 Ibid. 
1128 European Communities' second written submission, para. 88. 
1129 (footnote original) EC first written submission, paras. 64-65. 
1130 (footnote original) EC first written submission, para. 3. 
1131 United States' second written submission, para. 82. 
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7.635 In response, the United States contends that: 

"The EC's description of its measure defies reality.  EC Regulation 1964, the measure 
subject to this proceeding, itself refers to a 'tariff rate quota for bananas originating in 
ACP countries.'  In the sixth whereas clause EC Regulation 1964 states that 'a tariff 
rate quota for bananas originating in ACP countries should also be opened.'1132  In 
addition, Article 1.2 states that 'an autonomous tariff quota of 775,000 tonnes per net 
weight subject to a zero-duty rate shall be opened for imports of bananas ... 
originating in ACP countries.'1133"1134 

7.636 The United States argues further that: 

"The [European Communities] made the same argument in the first Article 21.5 
proceeding brought by Ecuador and in the Article 22.6 proceeding with the United 
States with respect to the then 857,700 ton tariff rate quota for ACP origin bananas.  
The panel and arbitrator each rejected the EC's argument, explaining that 'a tariff 
quota is a quantitative limit on the availability of a specific tariff rate' and therefore, 
Article XIII applied to the 857,700 ton limit.1135  The 775,000 ton limit on the duty-
free rate reserved for ACP countries is likewise a tariff rate quota subject to 
Article XIII."1136 

7.637 The United States adds that: 

"As explained by the EC – Bananas III panel, Article XIII:1 establishes that no 
import restrictions can be applied to one Member's products unless the importation of 
like products from other Members is similarly restricted.1137  The panel also explained 
that 'a Member may not restrict imports from some Members using one means and 
restrict them from another using another means.'1138  The Appellate Body confirmed 
that the 'essence' of Article XIII 'is that like products should be treated equally, 
irrespective of origin.'1139"1140 

7.638 The United States notes further that: 

"Article XIII prohibits the EC from establishing a duty-free tariff rate quota for some 
Members, but not others, and from denying equal treatment to banana imports of all 
origins.  This interpretation of Article XIII prevents Members from circumventing 
their basic GATT non-discrimination obligations, and is equally as applicable in this 
instance as it was ten years ago."1141 

                                                      
1132 (footnote original) EC Regulation 1964 at 6th "Whereas" clause.  Exhibit US-1. 
1133 (footnote original) EC Regulation, Article 1.2. Exhibit US-1. 
1134 United States' second written submission, para. 83. 
1135 (footnote original) EC – Bananas III (Article 21.5 – Ecuador), para. 6.20 and EC – Bananas III 

(US) (Article 22.6 – EC), para.5.9 
1136 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 18.  See also United States' second written submission, paras. 84-85. 
1137 (footnote original) EC – Bananas III (Panel), para. 7.69. 
1138 (footnote original) Id. 
1139 (footnote original) EC – Bananas III, (AB), para. 190. 
1140 Written version of United States' opening statement during substantive meeting with the parties and 

third parties, para. 19. 
1141 United States' second written submission, para. 91. 
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7.639 For these reasons, the United States concludes that: 

"[I]t is clear that the EC's ACP-exclusive tariff quota is subject to the requirements of 
GATT Article XIII.  It is also undisputed that the EC's waiver from its obligations 
under Article XIII expired on December 31, 2005.  Thus, as demonstrated in the US 
First Written Submission, because the EC uses a tariff rate quota on ACP imports and 
an entirely different means to restrict MFN imports, the EC is preventing 'like' 
imports from being 'treated equally, irrespective of origin' in breach of GATT 
Article XIII:1. 

Moreover, because the EC fails to distribute any share whatsoever of its ACP tariff 
quota to MFN suppliers, let alone a share they would have expected to obtain in the 
absence of restrictions, it maintains its tariff quota in breach of GATT Article XIII:2 
...  [T]he EC chose to allot no share whatsoever to non-ACP suppliers with a 
substantial interest and no share to non-ACP suppliers with no substantial interest.  
Thus, the EC breaches its obligations under GATT Article XIII:2 because it failed to 
'similarly prohibit or restrict' those non-ACP bananas."1142 

(c) Panel's analysis 

(i) Relevance of Article XIII of the GATT 1994 to tariff quotas in agriculture 

7.640 At the outset, the Panel notes that Article XIII was originally drafted in the GATT 1947 to 
address the administration of quantitative restrictions, in particular country quotas and any other 
quotas.  As a result of the Uruguay Round of Multilateral Trade Negotiations, quantitative restrictions 
in agriculture were to be abolished and tariffied.  As the panel on Turkey – Textiles stated in the 
context of Articles XI and XIII of the GATT 1994: 

"The prohibition on the use of quantitative restrictions forms one of the cornerstones 
of the GATT system.  A basic principle of the GATT system is that tariffs are the 
preferred and acceptable form of protection.  Tariffs, to be reduced through reciprocal 
concessions, ought to be applied in a non-discriminatory manner independent of the 
origin of the goods (the 'most-favoured-nation' (MFN) clause).  ...  The prohibition 
against quantitative restrictions is a reflection that tariffs are GATT's border 
protection 'of choice'.  Quantitative restrictions impose absolute limits on imports, 
while tariffs do not.  In contrast to MFN tariffs which permit the most efficient 
competitor to supply imports, quantitative restrictions usually have a trade distorting 
effect, their allocation can be problematic and their administration may not be 
transparent ... 

Participants in the Uruguay Round recognized the overall detrimental effects of non-
tariff border restrictions (whether applied to imports or exports) and the need to 
favour more transparent price-based, i.e. tariff-based, measures;  to this end they 
devised mechanisms to phase-out quantitative restrictions in ... agriculture ... .  
This recognition is reflected in ... the Agreement on Agriculture where quantitative 
restrictions were eliminated1143 ..."1144  (emphasis added). 

                                                      
1142 Ibid., paras. 94-95. 
1143 (footnote original) Under the Agreement on Agriculture, notwithstanding the fact that contracting 

parties, for over 48 years, had been relying a great deal on import restrictions and other non-tariff measures, the 
use of quantitative restrictions and other non-tariff measures was prohibited and Members had to proceed to a 
"tariffication" exercise to transform quantitative restrictions into tariff based measures. 
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7.641 Notwithstanding tariffication, the text of Article XIII of the GATT 1947, including its title, 
"Non-discriminatory Administration of Quantitative Restrictions", has not been modified in the 
Uruguay Round.  The Panel reads that title as being relevant to maintaining a close link with 
Article XI of the GATT 1994, entitled "General Elimination of Quantitative Restrictions".  The 
above-mentioned panel on Turkey – Textiles stated that: 

"The wording of Articles XI and XIII is clear.  Article XI provides that as a general 
rule (we note the wording of the title of Article XI:  "General Elimination of 
Quantitative Restrictions"), WTO Members shall not use quantitative restrictions 
against imports or exports. 

... 

Article XIII provides that if and when quantitative restrictions are allowed by the 
GATT/WTO, they must, in addition, be imposed on a non-discriminatory basis."1145 

7.642 Following tariffication, Article XIII of the GATT 1994 remains relevant for the agricultural 
sector.  As the Appellate Body stated earlier in this dispute, "[i]f the negotiators had intended to permit 
Members to act inconsistently with Article XIII of the GATT 1994 [by virtue of the provisions of the 
Agreement on Agriculture], they would have said so explicitly."1146  In particular, Article XIII of the 
GATT 1994 is relevant to one of the few remaining permissible practices with a quantitative 
dimension in agriculture:  tariff quotas.  In this context, this Panel notes that the original panel 
requested by Ecuador in this dispute found, similarly to the panel on Turkey – Textiles, that: 

"The wording of Article XIII is clear.  If quantitative restrictions are used (as an 
exception to the general ban on their use in Article XI), they are to be used in the least 
trade-distorting manner possible."1147 

7.643 The original panel requested by Ecuador in this dispute added that: 

"In this case, we are concerned with tariff quotas, which are permitted under GATT 
rules, and not quantitative restrictions per se.  However, Article XIII:5 makes it clear, 
and the parties agree, that Article XIII applies to the administration of tariff quotas.  
...  In interpreting the terms of Article XIII, it is important to keep their context in 
mind.  Article XIII is basically a provision relating to the administration of 
restrictions authorized as exceptions to one of the most basic GATT provisions – 
the general ban on quotas and other non-tariff restrictions contained in Article XI."1148 

(ii) Analysis of Article XIII:5 of the GATT 1994 

7.644 The analysis of the European Communities' arguments concerning the interrelation of 
Articles I and XIII of the GATT 1994, and the applicability of the latter to the EC banana import 
regime necessarily involves Article XIII:5 of the GATT 1994, which provides that "[t]he provisions 
of this Article shall apply to any tariff quota instituted or maintained by any contracting party [WTO 
Member], and, in so far as applicable, the principles of this Article shall also extend to export 

                                                                                                                                                                     
1144 Panel Report on Turkey – Textiles, paras. 9.63-9.65. 
1145 Ibid., paras. 9.61-9.62. 
1146 Appellate Body Report on EC – Bananas III, para. 157.  See also Panel Report on US – Line Pipe, 

para. 7.40. 
1147 Panel Report on EC – Bananas III (Ecuador), para. 7.68. 
1148 Ibid. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page 271 
 
 

  

restrictions."  As mentioned earlier, the European Communities does not contest that, in principle, by 
virtue of Article XIII:5, Article XIII is applicable to tariff quotas.1149 

7.645 First, the Panel looks at the language of Article XIII:5 of the GATT 1994.  The words "any" 
(both before the terms "tariff quota" and "contracting party") and "shall" in Article XIII:5 underscore 
the absolute and categorical nature of the application of "the provisions of ... Article [XIII]" to tariff 
quotas.  The Panel notes also that Article XIII:5 uses the term "any tariff quota instituted or 
maintained by any [Member]" in the singular.  The Panel reads this to mean that Article XIII of the 
GATT 1994 is also applicable to one single tariff quota, and that this is so irrespective of whether that 
single tariff quota is part of an import regime with more tariff quotas or is part of an import regime 
that comprises only one tariff quota. 

7.646 In an import regime containing a tariff quota with a preferential in-quota duty (whether or not 
a zero duty) for some Members, and a higher out-of-quota MFN duty, the in- and out-of-quota duties 
are two facets of the same preferential tariff quota.  As the first compliance panel requested by 
Ecuador in this dispute stated, "a tariff quota is a quantitative limit on the availability of a specific 
tariff rate".1150  Citing that statement, the panel on US – Line Pipe established that "[it] see[s] no 
reason to disagree with the United States that a tariff quota involves the '[a]pplication of a higher tariff 
rate to imported goods after a specified quantity of the item has entered the country at a lower 
prevailing rate'."1151 (footnote omitted) 

7.647 Neither of the parties contest that the European Communities has, under its current banana 
import regime introduced on 1 January 2006, a preferential zero-duty tariff quota of 775,000 mt per 
annum reserved for ACP countries, combined with an MFN applied duty of 176 €/mt.  The tariff 
quota represents a quantitative limit on the preference to ACP countries because any ACP banana 
imports to the European Communities exceeding that quantitative limit are subject to the out-of-quota 
MFN duty. 

7.648 Thus, the European Communities' current banana import regime is a tariff-quota-based import 
regime, and the in- and out-of-quota duties are inherent parts of that regime.  Accordingly, and in the 
light of Article XIII:5 of the GATT 1994, in principle, Article XIII of the GATT 1994 applies to all 
aspects of a preferential tariff quota, including the out-of-quota duty. 

(iii) Interrelation of Articles I and XIII of the GATT 1994 

7.649 The European Communities argues that the applicability of Article I of the GATT 1994 to 
tariff discrimination prevents the applicability of Article XIII of the GATT 1994 to the 
European Communities' current bananas import regime.1152 

7.650 Article I of the GATT 1994 is entitled "General Most-Favoured-Nation Treatment".  
Paragraph 1 of Article I stipulates that: 

"With respect to customs duties and charges of any kind imposed on or in connection 
with importation or exportation or imposed on the international transfer of payments 
for imports or exports, and with respect to the method of levying such duties and 
charges, and with respect to all rules and formalities in connection with importation 

                                                      
1149 See European Communities' second written submission, para. 49. 
1150 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.20;  and Decision by the 

Arbitrators on EC - Bananas III (US) (Article 22.6 – EC), para. 5.9. 
1151 Panel Report on US – Line Pipe, para. 7.18. 
1152 See European Communities' first written submission, para. 65, European Communities' second 

written submission, paras. 71-72, and European Communities' response to panel question No. 91, 
paras. 166-168. 
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and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of 
Article III, any advantage, favour, privilege or immunity granted by any contracting 
party [WTO Member] to any product originating in or destined for any other country 
shall be accorded immediately and unconditionally to the like product originating in 
or destined for the territories of all other contracting parties [WTO Members]." 

7.651 The Panel notes that Members' measures must comply with all relevant provisions of the 
covered agreements.  In regard to the applicability of Article XIII of the GATT 1994 in the specific 
context of agriculture, as mentioned above, the Appellate Body found earlier in this dispute that 
"[i]f the negotiators had intended to permit Members to act inconsistently with Article XIII of the 
GATT 1994 [by virtue of the provisions of the Agreement on Agriculture], they would have said so 
explicitly."1153 

7.652 As the European Communities argues, Article I of the GATT 1994 covers tariff 
discrimination.1154  As a result, Article I does not address the quantitative element of the European 
Communities' current bananas import regime, which is covered by Article XIII of the GATT 1994.  
As elaborated further below1155, the European Communities' current bananas import regime contains 
an important quantitative element, and even if that element is applicable directly to the ACP countries, 
it results in a restriction for MFN bananas within the meaning of Article XIII:1 of the GATT 1994. 

7.653 As regards a partial overlap between two provisions in the covered agreements, 
Article XIII:2(d) of the GATT 1994 and Article 5.2 of the Safeguards Agreement, the panel on 
US - Line Pipe stated that: 

"As noted by the panel in Turkey – Textiles, 'the principle of effective interpretation 
or 'l'effet utile' or in Latin ut res magis valeat quam pereat reflects the general rule of 
interpretation which requires that a treaty be interpreted to give meaning and effect to 
all the terms of the treaty.  For instance one provision should not be given an 
interpretation that will result in nullifying the effect of another provision of the same 
treaty.'1156  An interpretation of Article XIII that applies that provision in the context 
of safeguard measures does not, in our view, nullify any of the provisions of the 
Safeguards Agreement.  All of the provisions of the Safeguards Agreement remain 
fully applicable.  Although there may be some duplication between Article XIII:2(d) 
and Article 5.2 of the Safeguards Agreement, duplication is not the same as 
nullification."1157 

7.654 Applying the same approach to the interrelation of Articles I and XIII of the GATT 1994, 
this Panel notes that, even if there was some overlap between those two Articles, giving effect to 
Article XIII would not nullify the effect of Article I. 

7.655 The Panel also notes that in EC – Bananas III  the European Communities argued, in regard 
to the Lomé Waiver, that: 

                                                      
1153 Appellate Body Report on EC – Bananas III,  para. 157.  See also Panel Report on US – Line Pipe, 

para. 7.40. 
1154 See European Communities' first written submission, para. 65. 
1155 See para. 7.660 below. 
1156 (footnote original) Turkey – Textiles at footnote 327. 
1157 Panel Report on US – Line Pipe, para. 7.45. 
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"[W]here aspects of a measure have been found to be covered by the waiver for 
purposes of Article I, they should not be found to violate another GATT provision 
imposing MFN-like obligations similar to those that have been waived ..."1158 

7.656 The original panel requested by Ecuador in EC – Bananas III found – a finding later reversed 
by the Appellate Body1159 – that the Lomé Waiver from Article I:1 of the GATT 1994 would extend 
to Article XIII:1 of the GATT 1994.1160  In this context, that panel had also looked into the "close 
relationship between Articles I and XIII:1".1161 

7.657 The Appellate Body rejected the original panel's conclusion that the Lomé Waiver from 
Article I:1 would automatically extend to Article XIII:1 of the GATT 1994.1162  The Appellate Body 
noted that "[t]he Panel based its conclusion on the need to give 'real effect'1163 to the Lomé Waiver and 
on the 'close relationship'1164 between Articles I:1 and XIII:1".1165  At the same time, however, the 
Appellate Body stated that, "although Articles I and XIII of the GATT 1994 are both non-discrimination 
provisions, their relationship is not such that a waiver from the obligations under Article I implies a 
waiver from the obligations under Article XIII"1166 (emphasis added). 

7.658 The Appellate Body did not elaborate further on the relationship between Articles I and XIII 
of the GATT 1994.  Nevertheless, the rejection by the Appellate Body of the panel's finding on the 
scope of the Lomé Waiver indicates that Articles I and XIII of the GATT 1994 do not have the same 
scope, and that an inconsistency with Article XIII is possible irrespective of whether or not there is an 
inconsistency with Article I. 

7.659 Finally, the Panel notes that on two earlier occasions in the EC – Bananas III dispute the 
European Communities made an objection to the applicability of Article XIII of the GATT 1994 to 
the then 857,700 mt duty-free tariff quota for ACP bananas1167 similar to the objection the 
European Communities has made in these proceedings regarding the 775,000 mt duty-free tariff quota 
for ACP bananas.  Both the first compliance panel requested by Ecuador and the arbitrator in the 
proceedings requested by the European Communities pursuant to Article 22.6 of the DSU rejected 
that objection: 

"Article XIII:5 provides that the provisions of Article XIII apply to 'tariff quotas'.  
The European Communities essentially argues that the amount of 857,700 tonnes for 
traditional imports from ACP States constitutes an upper limit on a tariff preference 

                                                      
1158 Panel Report on EC – Bananas III (Ecuador), para. 7.104. 
1159 See Appellate Body Report on EC – Bananas III, para. 188. 
1160 See Panel Report on EC – Bananas III (Ecuador), para. 7.110. 
1161 The original panel on EC- Bananas III stated that "both [Articles I and  XIII:1] prohibit 

discriminatory treatment.  Article I requires MFN treatment in respect of 'rules and formalities in connection 
with importation', a phrase that has been interpreted broadly in past GATT practice, such that it can 
appropriately be held to cover rules related to tariff quota allocations.  Such rules are clearly rules applied in 
connection with importation.  Indeed, they are critical to the determination of the amount of duty to be imposed.  
To describe the relationship somewhat differently, Article I establishes a general principle requiring non-
discriminatory treatment in respect of, inter alia, rules and formalities in connection with importation.  
Article XIII:1 is an application of that principle in a specific situation, i.e., the administration of quantitative 
restrictions and tariff quotas.  In that sense, the scope of Article XIII:1 is identical with that of Article I." 
(footnote omitted)  Panel Report on EC – Bananas III (Ecuador), para. 7.107. 

1162 See Appellate Body Report on EC – Bananas III, para. 188. 
1163 (footnote original) Panel Reports, para. 7.106. 
1164 (footnote original) Ibid., para. 7.107. 
1165 Appellate Body Report on EC – Bananas III, para. 182. 
1166 Appellate Body Report on EC – Bananas III, para. 183. 
1167 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), paras. 4.26-4.27, 6.19-6.20;  and 

Decision by the Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), paras. 5.8-5.9. 
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and is not a tariff quota subject to Article XIII.  However, by definition, a tariff quota 
is a quantitative limit on the availability of a specific tariff rate.  Thus, Article XIII 
applies to the 857,700 tonne limit."1168 

7.660 In the context of the European Communities' objection to the applicability of Article XIII in 
regard to the European Communities' preferential duty-free tariff quota for ACP countries, the main 
difference between the European Communities' former and current preferential tariff quota for ACP 
countries is the level of the quantitative limit.  The current preferential tariff quota for ACP countries 
has been set at 775,000 mt instead of 857,000 mt.  From the viewpoint of the applicability of 
Article XIII, that quantitative difference is irrelevant as it does not eliminate the quantitative element 
of the European Communities' measure.  As stated by the first compliance panel requested by Ecuador 
and the arbitrator in the proceedings requested by the European Communities pursuant to Article 22.6 
of the DSU, it is the very quantitative limit that establishes the applicability of Article XIII of the 
GATT 1994 to the European Communities' preferential tariff quota for ACP countries.  Such 
applicability does not depend on the specific level of the quantitative limit, nor on whether MFN 
countries are also subject to a tariff quota or only an MFN tariff.1169 

7.661 The Panel therefore rejects the argument made by the European Communities that: 

"GATT Article XIII does not oblige the European Communities to extend to Latin 
American countries the tariff preference it grants to the ACP countries simply 
because this tariff preference is subject to a 'cap'.  Article XIII does not cover cases of 
tariff discrimination:  this is the role of GATT Article I:1."1170 

7.662 In the light of the foregoing, the Panel is justified in addressing the consistency of the 
European Communities' current bananas import regime with Article XIII of the GATT 1994.  
Accordingly, the Panel will now turn to the substantive claims of the United States under 
Articles XIII:1 and 2 of the GATT 1994. 

4. The United States' claim under Article XIII:1 of the GATT 1994 

(a) The United States' arguments 

7.663 The United States argues that: 

"By using a tariff rate quota on ACP imports, and an entirely different means to 
restrict MFN imports, the EC is preventing 'like' imports from being 'treated equally, 
irrespective of origin' in violation of GATT Article XIII:1."1171 

(b) The European Communities' response 

7.664 In the view of the European Communities, there is no inconsistency with Article XIII:1 of the 
GATT 1994 in its challenged measures.  According to the European Communities: 

"[T]he Cotonou Preference does not violate GATT Article XIII, as established by a 
number of facts and considerations. 

                                                      
1168 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.20;  and Decision by the 

Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 5.9. 
1169 See Panel Report on EC – Bananas III  (Article 21.5 – Ecuador), para. 6.20;  and Decision by the 

Arbitrators on EC – Bananas III (US) (Article 22.6 – EC), para. 5.9. 
1170 European Communities' first written submission, para. 65. 
1171 United States' first written submission, para. 42.  See also United States' second written submission, 

para. 94. 
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First, banana imports from Latin American and other MFN suppliers are not subject 
to any quantitative restriction: they are simply subject to a tariff.  Therefore, the 
conditions for the application of GATT Article XIII are not satisfied, i.e., there is no 
quantitative restriction imposed on one WTO Member that it is not imposed on all 
other countries. 

Second, GATT Article XIII cannot be used as a substitute for GATT Article I:1 
wherever a tariff quota exists.  GATT Article XIII does not oblige the European 
Communities to extend to Latin American countries the tariff preference it grants to 
the ACP countries simply because this tariff preference is subject to a "cap".  
Article XIII does not cover cases of tariff discrimination: this is the role of GATT 
Article I:1 ... 

Third, the facts in the current proceedings are not the same as those that faced the 
Panel and Appellate Body in 1997.  It is noteworthy that the United States does not 
make any attempt to explain what are the restrictions on imports from MFN exporters 
that are not similar to those it says are affecting imports from ACP countries."1172 

7.665 The European Communities adds that: 

"[T]he interpretation proposed by the United States for paragraph 1 of Article XIII… 
would lead to non-Members of the WTO being accorded rights under the GATT.  
Such a situation would arise because the United States' interpretation would require 
paragraph 1 to be read as though it said that no tariff quota could be applied to ACP 
Members unless a similar tariff quota were accorded to all other exporting (or 
importing) countries. Unlike a 'prohibition or restriction', a tariff quota can be 
beneficial rather than prejudicial to the country to which it is accorded, and since the 
condition in paragraph 1 applies to imports from (or exports to) all third countries, 
and not merely those that are WTO Members, under the United States' interpretation 
the benefit of a tariff quota could not be given to a Member unless it was also 
accorded to all non-Members.  Thus, adopting this interpretation one could have a 
situation where a Member which wished to let all other Members share in a tariff 
quota could not do so unless it also allowed non-Members a similar share.  In the 
European Communities' view such an outcome is contrary to the object and purpose 
of GATT.  As illustrated by national practice in matters such as anti-dumping and 
countervailing duty law, Members do not in general regard WTO obligations as 
extending to the treatment of imports from non-Members. 

On the other hand, the European Communities' interpretation of Article XIII gives 
rise to no such unacceptable consequences.  By limiting the application of 
Article XIII to the quantitative aspects of tariff quotas paragraph 1 can be taken to say 
that no quantitative limitation may be placed on a Member's share of a tariff quota 
unless all other countries' shares are similarly limited.  This interpretation accords 
rights to Members rather than non-Members and so does not conflict with the objects 
of the GATT."1173 

7.666 With respect to the reference made by the United States to the panel report in EC – Bananas 
III, the European Communities argues that: 

                                                      
1172 European Communities' first written submission, paras. 63, 64, 65 and 67.  See also European 

Communities' second written submission, paras. 66-95. 
1173 European Communities' second written submission, paras. 88-89. 
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"The United States quotes the EC – Bananas III panel to the effect that because of 
Article XIII:1 'a Member may not limit the quantity of imports from some Members 
but not from others'1174.  The statement is uncontroversial.  If discriminatory 
quantitative restrictions were not prohibited in this way then the basic GATT 
objective of eliminating discrimination could be undermined whenever there was an 
exception to the general ban on quantitative restrictions that is imposed by Article XI. 

However, that panel's proposition does not imply that paragraph 5 of Article XIII has 
the effect of extending the obligations of that Article into situations of tariff 
discrimination and thereby of overthrowing the basic distinction between tariffs and 
quantitative measures that, as explained above, is fundamental to the GATT.  Nor 
was the panel in EC – Bananas III concerned with such a situation since the tariff 
quotas that it was examining extended to all of the Members that were affected by the 
dispute, albeit that those quotas were created by distinct legal instruments."1175 

7.667 The European Communities also comments the reference made by the United States to the 
Appellate Body report in EC – Bananas III: 

"The United States also quotes the Appellate Body in EC – Bananas III where it 
addresses the GATT non-discrimination provisions – Articles I and XIII.  At the 
outset it is worth stressing, as the United States quite properly acknowledges, that in 
these passages the Appellate Body was concerned with both of these provisions.  In 
the first quotation the Appellate Body makes the non-controversial observation that 
the essence of these GATT obligations is that products should be treated equally, 
irrespective of their origin1176.  In the second quotation, taken from the same 
paragraph, the Appellate Body says that the object and purpose of the non-
discrimination provisions would be defeated if 'by choosing a different legal basis for 
imposing import restrictions, or by applying different tariff rates' a Member could 
avoid the application of these provisions. 

Once again, no one could dissent from such propositions.  The provisions of Articles 
I and XIII provide a comprehensive system of barriers to discrimination, in which 
there are no gaps or crevices through which national measures can penetrate, no 
matter how cunningly they are drafted."1177 

7.668 In conclusion, according to the European Communities: 

"[T]he scope of Article XIII, in particular of paragraphs 1 and 2, does not extend to 
the relationship between the treatment of those Members that are covered by a tariff 
quota and that of those which are not.  The justification for this interpretation lies to 
some extent in the ordinary meaning of the terms of Article XIII, but more 
particularly in their context (as well as the 'subsequent practice' of Members) and in 
the object and purposes of the GATT."1178 

                                                      
1174 (footnote original) Panel report EC – Bananas III, para. 7.69. 
1175 European Communities' second written submission, paras. 91-92. 
1176 (footnote original) Appellate Body report EC – Bananas III, para. 190. 
1177 European Communities' second written submission, paras. 93-94. 
1178 Ibid., para. 90. 
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(c) Panel's analysis 

(i) The relevant language of Article XIII:1 of the GATT 1994 for this dispute 

7.669 According to Article XIII:1 of the GATT 1994: 

"No prohibition or restriction shall be applied by any contracting party on the 
importation of any product of the territory of any other contracting party or on the 
exportation of any product destined for the territory of any other contracting party, 
unless the importation of the like product of all third countries or the exportation of 
the like product to all third countries is similarly prohibited or restricted." 

7.670 Replacing the terms "any contracting party", "any other contracting party" and "all third 
countries" with the relevant WTO Members involved in this dispute, the Panel understands that the 
United States' claim under Article XIII:1 invokes that provision in the following way: 

"No prohibition or restriction shall be applied by [the European Communities] on the 
importation of any product of the territory of [MFN banana suppliers] ... unless the 
importation of the like product of [the beneficiaries of the ACP tariff quota] ... is 
similarly prohibited or restricted." 

7.671 In the context of the United States' claim that the European Communities does not treat MFN 
bananas "equally" nor restricts them "similarly" to bananas from ACP countries, the only possible 
reading of Article XIII:1 is the one provided by the Panel in the preceding paragraph.  The Panel does 
not agree with the European Communities that this interpretation "would lead to non-Members of the 
WTO being accorded rights under the GATT."1179  In fact, the main purpose of Article XIII:1 of the 
GATT 1994 is that products from WTO Members should not have restrictions imposed upon them, 
unless similar restrictions are placed on the like products of other countries. 

7.672 In this dispute, the United States argues that bananas from MFN suppliers, including from the 
United States, should be protected under Article XIII:1 of the GATT 1994.  Accordingly, if the term 
"any other contracting party" in Article XIII:1 is replaced with "MFN banana suppliers", and the term 
"any contracting party" is replaced with "the European Communities" (which the European 
Communities does not seem to contest), the term "all third countries" may indeed refer to the ACP 
countries.  In that context, the term "all third countries" does not necessarily exclude WTO Members 
other than the European Communities and MFN banana suppliers.  Also, even if "all third countries" 
should be interpreted as referring also to non-Members of the WTO, an issue this Panel does not 
address, the Panel's above interpretation of the terms of Article XIII:1 does not imply that 
Article XIII:1 would suddenly be turned into a provision protecting non-Members. 

(ii) The applicability of Article XIII:1 of the GATT 1994 

7.673 In the light of that interpretation of the relevant terms of Article XIII:1, the Panel needs to 
address three issues: 

(a) Whether bananas are like products; 

(b) Whether any prohibition or restriction is applied by the European Communities on 
the importation of bananas from the territories of MFN banana suppliers, including 
the United States;  and 

                                                      
1179 Ibid., para. 88. 
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(c) Whether the importation of the like product from the beneficiaries of the ACP tariff 
quota is similarly prohibited or restricted. 

Whether all bananas are like products 

7.674 The Panel has already concluded that the relevant products in this dispute, fresh bananas 
(corresponding to tariff item 0803 00 12 or 0803 00 19) originating in ACP countries, are like 
products to those fresh bananas originating in other WTO Members, in terms of Article I of the GATT 
1994.1180  Based on the same considerations, and for the purpose of the United States' claim under 
Article XIII of the GATT 1994, the Panel may also consider them to be like products in terms of 
Article XIII.  This is irrespective of their origin, i.e., independently of whether they are produced in 
ACP or MFN countries, or whether they are subject to the MFN out-of-quota tariff, the preferential 
in-quota tariff under the ACP tariff quota or to any further preferential import regime of the 
European Communities. 

Whether any prohibition or restriction is applied by the European Communities on the 
importation of bananas of the territory of MFN banana suppliers, including the United States 

7.675 Article XIII:1 of the GATT 1994, entitled "Non-discriminatory Administration of 
Quantitative Restrictions", can apply in this dispute only if there is a "prohibition or restriction" 
within the meaning of Article XIII:1 on the importation of bananas from MFN banana suppliers, 
including the United States, to the European Communities.  This is the second issue the Panel will 
address under Article XIII:1, noting that, for the purposes of the analysis, finding either a restriction 
or a prohibition would be sufficient for the Panel to move to the third element of its analysis under 
Article XIII:1. 

7.676 As regards the existence of any "restriction", the Panel notes that, while panels and the 
Appellate Body have not looked into the meaning of the term "restriction" specifically under 
Article XIII of the GATT 1994, traditionally, they have interpreted that term broadly in the context of 
other provisions, such as Article XI of the GATT 1994.1181 

7.677 Also, in the context of Article XI and other non-discrimination provisions of the GATT 1994, 
it has been found that GATT disciplines on the use of restrictions are not meant to protect 
"trade flows", but rather the "competitive opportunities of imported products".  As the panel on 
Argentina – Hides and Leather stated in the context of Article XI of the GATT 1994: 

"[A]s to whether [the challenged measure ] makes effective a restriction, it should be 
recalled that Article XI:1, like Articles I, II and III of the GATT 1994, protects 
competitive opportunities of imported products, not trade flows.1182"1183 

7.678 In the light of the above-mentioned close link between Articles XI and XIII of the 
GATT 1994, the Panel considers that this broad interpretation of the word "restriction" under 
Article XI is relevant also for Article XIII. 

                                                      
1180 See para. 7.564 above. 
1181 See Panel Report on India – Quantitative Restrictions, paras. 5.129-5.130.  See also Panel Report 

on Turkey – Textiles, para. 9.64;  Panel Report on India – Autos, paras. 7.320 and 7.322;  and Panel Report on 
Argentina – Hides and Leather, para. 11.17. 

1182 (footnote original) See the Appellate Body Reports on Japan – Taxes on Alcoholic Beverages 
(hereafter "Japan – Alcoholic Beverages II"), adopted on 1 November 1996, WT/DS8/AB/R, WT/DS10/AB/R, 
WT/DS11/AB/R, at p.16;  Korea – Taxes on Alcoholic Beverages, adopted on 17 February 1999, 
WT/DS75/AB/R, WT/DS84/AB/R, at paras. 119-120 and 127. 

1183 Panel Report on Argentina – Hides and Leather, para. 11.20. 
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7.679 Given that broad interpretation of the term "restriction", the Panel sees the European 
Communities' preferential ACP tariff quota as a restriction for bananas from MFN banana suppliers, 
including the United States, within the meaning of Article XIII:1 of the GATT 1994.  As the 
European Communities acknowledges, its banana import regime confers a benefit, although a 
quantitatively limited one, to bananas from ACP countries;  bananas from the United States and other 
MFN banana suppliers cannot have access to that quantitatively limited benefit.1184  Any benefit 
accorded to fresh bananas of only some Members presumably affects the competitive opportunities of 
like bananas imported from other Members, including from the United States, to the 
European Communities market.  By its very nature, such a benefit reserved for some Members 
generally represents a disadvantage for other Members. 

7.680 The European Communities argues that Article XIII only deals with quantitative restrictions 
and quantitative discrimination, and not tariff restrictions or discrimination.  In this context, the Panel 
notes that the word "quantitative" means "[p]ossessing quantity, magnitude, or spatial extent";  "[t]hat 
is, or may be, considered with respect to the quantity or quantities involved;  estimated or estimable 
by quantity."1185 

7.681 On its face, the quantity of bananas that MFN suppliers can export to the 
European Communities is not restricted by the European Communities' current bananas import 
regime:  MFN suppliers can export as many bananas to the European Communities as they wish.  
However, such suppliers can export bananas to the European Communities only at the MFN €176/mt 
out-of-quota tariff.  Therefore, the quantities of bananas that MFN suppliers can export to the 
European Communities are certainly affected by the fact that, up to the quantitative limit set by the 
tariff quota, the ACP countries are entitled to export bananas to the European Communities at a zero 
in-quota duty.  As stated by the first compliance panel requested by Ecuador in this dispute, "[a]s to 
the EC's suggestion that Ecuador has no interest in the collective allocation to traditional ACP 
suppliers, we note that the price and even the volume of Ecuador's exports could be affected by the 
price and volume of traditional ACP exports"1186 (emphasis added). 

7.682 Further, as mentioned earlier, under the tariff quota, the benefit accorded to ACP countries is 
determined in a quantitative manner.  Up to the quantitative limit specified by the tariff quota, ACP 
countries can export bananas to the European Communities under the preferential in-quota duty.  
Beyond the quantitative limit, ACP banana exports to the European Communities are also subject to 
the out-of-quota duty. 

7.683 As mentioned above, both the first compliance panel requested by Ecuador and the arbitrator 
in the proceedings requested by the European Communities pursuant to Article 22.6 of the DSU 
established that it is the very quantitative limit that establishes the applicability of Article XIII to the 
European Communities' preferential tariff quota for ACP countries.  Such applicability does not 
depend on the specific level of the quantitative limit, nor on whether MFN countries are also subject 
to a tariff quota or only to an MFN tariff.1187 

7.684 Having established and identified a restriction within the meaning of Article XIII:1 of the 
GATT 1994 on banana imports from MFN suppliers to the European Communities, the Panel turns to 
the third and last aspect of its analysis under Article XIII:1:  whether banana imports from ACP 
countries to the European Communities are similarly restricted. 

                                                      
1184 See European Communities' first written submission, para. 4. 
1185 The New Shorter Oxford English Dictionary, L. Brown (ed.) (Clarendon Press, 1993), Vol. II, 

p. 2439. 
1186 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.22. 
1187 See ibid., para. 6.20;  and Decision by the Arbitrators on EC - Bananas III (US) (Article 22.6 – EC), 

para. 5.9. 
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(iii) Whether the importation of bananas from ACP countries is similarly restricted 

7.685 As mentioned earlier, similar to the MFN countries, the ACP countries may export bananas to 
the European Communities at the MFN out-of-quota tariff.  However, as the European Communities 
itself acknowledges1188, ACP countries can also export bananas under the lower in-quota duty, which 
is not available to MFN countries.  The in-quota duty is zero, while the out-of-quota duty is 176 €/mt.  
Since bananas from MFN countries do not have access to that preferential tariff quota reserved for 
bananas from ACP countries, on its face, the importation into the European Communities of bananas 
from ACP countries is not "similarly restricted" compared to that of bananas from MFN countries. 

7.686 The Panel notes in this context that, according to Exhibit EC-7 (Table 15), total 
European Communities' banana imports from the ACP countries amounted to 891,218 mt in 2006, 
and to a proportional 439,328 mt during the first half of 2007.  In other words, since the introduction 
of the European Communities' preferential ACP tariff quota, most European Communities banana 
imports from the ACP countries have taken place under the beneficial zero in-quota duty of 775,000 
mt per annum.  Consequently, as indicated in Exhibit EC-5 (Table 10), the European Communities 
has collected €20,454,544 of tariff revenues on the 891,218 mt of total ACP banana imports in 2006, 
while it collected €579,687,363 of tariff revenues on the 3,293,679 mt total MFN imports in the same 
year.  Thus, in the first year of the application of its current banana import regime, the 
European Communities has collected approximately 28 times more tariff revenues on its MFN banana 
imports for almost four times the amount of imports than for its total banana imports from ACP 
countries.  In other words, in 2006, on average, the European Communities has subjected each 
quantitative unit of MFN banana import to approximately seven times more duty than each equal 
quantitative unit of ACP banana import.  These figures illustrate the way in which the 
European Communities' current banana import regime restricts MFN banana imports, including any 
imports from the United States, within the meaning of Article XIII:1 of the GATT 1994;  at the same 
time, it is quite clear that ACP bananas are not similarly restricted. 

7.687 This Panel also notes that the original panel requested by Ecuador in this dispute stated that: 

"Article XIII:1 establishes the basic principle that no import restriction shall be 
applied to one Member's products unless the importation of like products from other 
Members is similarly restricted. Thus, a Member may not limit the quantity of 
imports from some Members but not from others. But as indicated by the terms of 
Article XIII (and even its title, 'Non-discriminatory Administration of Quantitative 
Restrictions'), the non-discrimination obligation extends further. The imported 
products at issue must be 'similarly' restricted. A Member may not restrict imports 
from some Members using one means and restrict them from another Member using 
another means."1189 

7.688 In its ruling in EC – Bananas III, the Appellate Body upheld the relevant findings of that 
original panel in the context of Article XIII:1, by stating that: 

"When th[e] principle of non-discrimination is applied to the allocation of tariff quota 
shares to Members not having a substantial interest, it is clear that a Member cannot, 
whether by agreement or by assignment, allocate tariff quota shares to some Members 
not having a substantial interest while not allocating shares to other Members who 
likewise do not have a substantial interest.  To do so is clearly inconsistent with the 
requirement in Article XIII:1 that a Member cannot restrict the importation of any 

                                                      
1188 See, for example, European Communities' first written submission, para. 4. 
1189 Panel Report on EC – Bananas III (Ecuador), para. 7.69. 
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product from another Member unless the importation of the like product from all third 
countries is 'similarly' restricted. 

Therefore, ... we conclude that the Panel found correctly that the allocation of tariff 
quota shares, whether by agreement or by assignment, to some, but not to other, 
Members not having a substantial interest in supplying bananas to the 
European Communities is inconsistent with the requirements of Article XIII:1 of the 
GATT 1994. 

The [tariff quota] reallocation rules [of the BFA] allow the exclusion of 
banana-supplying countries, other than BFA countries, from sharing in the unused 
portions of a tariff quota share.  Thus, imports from BFA countries and imports from 
other Members are not 'similarly' restricted.  We conclude, therefore, that the Panel 
found correctly that the tariff quota reallocation rules of the BFA are inconsistent 
with the requirements of Article XIII:1 of the GATT 1994."1190 

7.689 Based on the reasoning of the original panel and the Appellate Body in this dispute, both the 
first compliance panel requested by Ecuador and the arbitrator in the proceedings requested by the 
European Communities pursuant to Article 22.6 of the DSU established inconsistency with 
Article XIII:1 of the GATT 1994, by stating that: 

"[S]ome non-substantial suppliers, namely the ACP suppliers, could benefit from 
access to the 'other' category of the MFN tariff quota once the 857,700 tonne tariff 
quota was exhausted.  On the other hand, non-substantial suppliers from third 
countries have no access to the 857,700 tonne tariff quota once the 'other' category of 
the MFN tariff quota is exhausted.  Individual Members in these two groups – 
traditional ACP suppliers and the other non-substantial suppliers – are accordingly 
not similarly restricted.  This disparate treatment is inconsistent with the provisions of 
Article XIII:1, which require that '[n]o … restriction shall be applied by any Member 
on the importation of any product of the territory of any other Member … unless the 
importation of the like product of all third countries … is similarly prohibited or 
restricted'."1191 

7.690 In the proceedings before this Panel, the European Communities argues that its current 
banana import regime is different from the previous ones addressed by the Appellate Body and the 
previous panels in this dispute.1192  In the European Communities' view, "the tariff quotas that [the EC 
– Bananas III panel] was examining extended to all of the Members that were affected by the 
dispute"1193, while under the current bananas import regime "MFN Members are not subject to any 
quantitative restriction".1194 

7.691 The European Communities argues that the report of the Appellate Body in EC – Bananas III 
confirms this interpretation of Article XIII: 

"In that case the Appellate Body did not say that wherever like products were treated 
unequally as regards origin there would be a breach of Article XIII.  The Appellate 
Body simply confirmed that a breach of GATT Article XIII may be found where 

                                                      
1190 Appellate Body Report on EC – Bananas III, paras. 161-163. 
1191 Panel Report on EC – Bananas III (Article 21.5 – Ecuador), para. 6.26;  and Decision by the 

Arbitrators on EC - Bananas III (US) (Article 22.6 – EC), para. 5.14. 
1192 European Communities' first written submission, para. 67.  See also ibid., para. 68. 
1193 European Communities' second written submission, para. 92. 
1194 European Communities' first written submission, para. 68. 
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different tariff quotas are imposed to different groups of countries and are 
administered in a discriminatory manner."1195 

7.692 In the original dispute the Appellate Body noted that, in regard to the earlier 
European Communities' measures before the original panel and the Appellate Body: 

"It ha[d] been argued by the European Communities that there are two separate EC 
import regimes for bananas, the preferential regime for traditional ACP bananas and 
the erga omnes regime for all other imports of bananas.  Submissions made by the 
European Communities raise the question whether this is of any relevance for the 
application of the non-discrimination provisions of the GATT 1994 and the other 
Annex 1A agreements.  The European Communities argues, in particular, that the 
non-discrimination obligations of Articles I:1, X:3(a) and XIII of the GATT 1994 and 
Article 1.3 of the Licensing Agreement, apply only within each of these separate 
regimes.  The Panel found that the European Communities has only one import 
regime for purposes of applying the non-discrimination provisions of the GATT 1994 
and Article 1.3 of the Licensing Agreement."1196 

7.693 In response to that argument by the European Communities, the Appellate Body established 
that: 

"The issue here is not whether the European Communities is correct in stating that two 
separate import regimes exist for bananas, but whether the existence of two, or more, 
separate EC import regimes is of any relevance for the application of the 
non-discrimination provisions of the GATT 1994 and the other Annex 1A agreements.  
The essence of the non-discrimination obligations is that like products should be 
treated equally, irrespective of their origin.  As no participant disputes that all 
bananas are like products, the non-discrimination provisions apply to all imports of 
bananas, irrespective of whether and how a Member categorizes or subdivides these 
imports for administrative or other reasons.  If, by choosing a different legal basis for 
imposing import restrictions, or by applying different tariff rates, a Member could 
avoid the application of the non-discrimination provisions to the imports of like 
products from different Members, the object and purpose of the non-discrimination 
provisions would be defeated. It would be very easy for a Member to circumvent the 
non-discrimination provisions of the GATT 1994 and the other Annex 1A 
agreements, if these provisions apply only within regulatory regimes established by 
that Member."1197 

7.694 Accordingly, the Appellate Body "uph[e]ld the findings of the [original] Panel1198 that the 
non-discrimination provisions of the GATT 1994, specifically, Articles I:1 and XIII, apply to the 
relevant EC regulations, irrespective if there is one or more 'separate regimes' for the importation of 
bananas."1199 

7.695 As the original panel requested by Ecuador also noted, "to accept that a Member could 
establish quota regimes by different legal instruments and argue that they are not as a consequence 

                                                      
1195 Ibid., para. 66. 
1196 Appellate Body Report on EC – Bananas III, para. 189. 
1197 Appellate Body Report on EC – Bananas III, para. 190. 
1198 (footnote original) Panel Reports, paras. 7.82 and 7.167. 
1199 Appellate Body Report on EC – Bananas III, para. 191. 
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subject to Article XIII would be, as argued by the Complainants, to eviscerate the non-discrimination 
provisions of Article XIII."1200 

7.696 Under the European Communities' current bananas import regime, there might be no tariff 
quota applicable to the MFN countries, and the ACP tariff quota might be the only preferential tariff 
quota.  However, that would not reduce the relevance of the statement by the Appellate Body that 
"[t]he issue here is not whether the European Communities is correct in stating that two separate import 
regimes exist for bananas, but whether the existence of two, or more, separate EC import regimes is of 
any relevance for the application of the non-discrimination provisions of the GATT 1994 and the other 
Annex 1A agreements".  As long as the European Communities has a preferential tariff quota reserved 
for some Members and a higher MFN out-of-quota duty for all other Members, that statement remains 
relevant.  Further, the absence of more than one tariff quota reserved for some WTO Members under 
the European Communities' current bananas import regime makes the following statement by the 
Appellate Body even more relevant in these proceedings: 

"If, by choosing a different legal basis for imposing import restrictions, or by 
applying different tariff rates, a Member could avoid the application of the non-
discrimination provisions to the imports of like products from different Members, the 
object and purpose of the non-discrimination provisions would be defeated. It would 
be very easy for a Member to circumvent the non-discrimination provisions of the 
GATT 1994 and the other Annex 1A agreements, if these provisions apply only 
within regulatory regimes established by that Member."1201 

7.697 In the light of the foregoing, despite the European Communities' arguments on the specificity 
of its current bananas import regime and the preferential ACP tariff quota under such regime, the 
Panel reiterates that ACP banana imports to the European Communities are not similarly restricted as 
are like banana imports from MFN suppliers such as the United States. 

7.698 Having found that the current EC bananas import regime shows all three elements set out in 
Article XIII:1, the Panel concludes that the European Communities' current bananas import regime, 
in particular its preferential tariff quota reserved for ACP countries, is inconsistent with Article XIII:1 
of the GATT 1994. 

5. The United States' claim under Article XIII:2 of the GATT 1994 

(a) The United States' arguments 

7.699 The United States maintains that the European Communities' current bananas import regime 
is also inconsistent with Article XIII:2 of the GATT 1994.  In the view of the United States: 

"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share 
whatsoever to MFN suppliers, let alone a share they would have expected to obtain in 
the absence of restrictions.  This is so even though many of the excluded MFN 
suppliers are principal or substantial suppliers of bananas to the EC, and leading 
exporters of bananas to the world market.  Therefore, the ACP tariff rate quota 
established through Regulation 1964, like prior ACP tariff rate quotas, is inconsistent 
with Article XIII:2."1202 

                                                      
1200 Panel Report on EC – Bananas III (Ecuador), para. 7.79. 
1201 Appellate Body Report on EC – Bananas III, para. 190. 
1202 United States' first written submission, para. 46. 
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7.700 The United States adds that: 

"Article XIII:2(d) required the EC, once it opted to impose a tariff quota on banana 
imports entering its market, to ensure, on failure to reach agreement on quota shares 
among suppliers, that it 'allot[ed] to Members having a substantial interest in 
supplying the product shares based upon the proportions, supplied by such Members 
during a previous representative period.'  Only having done so could the EC avoid 
discriminating against the imports of non-ACP banana suppliers.  [The European 
Communities] failed to do so.  Instead, the EC chose to allot no share whatsoever to 
non-ACP suppliers with a substantial interest and no share to non-ACP suppliers with 
no substantial interest. 1203  Thus, the EC breaches its obligations under GATT 
Article XIII:2 because it failed to 'similarly prohibit or restrict' those non-ACP 
bananas".1204 

(b) The European Communities' arguments 

7.701 As noted above, the European Communities responds that "the Cotonou Preference does not 
violate GATT Article XIII."1205  In the European Communities' view, "the scope of Article XIII, in 
particular of paragraphs 1 and 2, does not extend to the relationship between the treatment of those 
Members that are covered by a tariff quota and that of those which are not."1206 

7.702 The European Communities argues that the United States' invocation of Article XIII:2: 

"[F]ails to provide any explanation of how the extension of Article XIII to tariff 
quotas is to apply in the case of paragraph 2.  Moreover, the European Communities' 
regime for bananas that is the subject of the present proceedings is significantly 
different from that examined in the original dispute and which was the subject of the 
remarks made by the panel that are quoted by the United States. In the previous 
regime, exporting countries were granted various levels of access to the reduced tariff 
level.  In the present case the MFN Members are not subject to any quantitative 
restriction.  As there are no 'restrictions' applicable to their exports, there are no 
restrictions on their exports that can be compared with those, if they can be called 
such, that are applied to ACP exports".1207 

7.703 The European Communities adds that: 

"[T]he objective of Article XIII and in particular of paragraph 2 is to achieve 
particular quantitative distributions of trade.  In the case of quotas it is evident that 
the appropriate distribution was to be achieved by direct quantitative measures, in the 
last resort by allocating specific quantities to individual exporting countries.  When, 
as required by paragraph 5, these rules are applied to tariff quotas a corresponding 
distribution can be achieved by allocating specific quantities of the tariff quota.  The 
notion that such a distribution could be achieved by setting different tariff levels for 
the various exporting countries is economic nonsense.  Consequently it is not 

                                                      
1203 (footnote original) See, e.g., Appellate Body Report, European Communities – Measures Affecting 

the Importation of Certain Poultry Products, WT/DS69/AB/R, adopted 23 July 1998 ("EC – Poultry (AB)"), 
para. 101. 

1204 United States' second written submission, para. 95. 
1205 European Communities' first written submission, para. 63. 
1206 European Communities' second written submission, para. 90. 
1207 European Communities' first written submission, para. 68. 
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plausible that the drafters of Article XIII would have envisaged using paragraph 2 to 
achieve such a goal."1208 

(c) Panel's analysis 

7.704 The United States has invoked both the chapeau and subparagraph (d) of Article XIII:2 of the 
GATT 1994.1209 

(i) Chapeau of Article XIII:2 of the GATT 1994 

7.705 Article XIII:2 of the GATT 1994 stipulates in its chapeau that: 

"In applying import restrictions to any product, contracting parties [WTO Members] 
shall aim at a distribution of trade in such product approaching as closely as possible 
the shares which the various contracting parties [WTO Members] might be expected 
to obtain in the absence of such restrictions and to this end shall observe the 
following provisions ..." 

7.706 The original panel requested by Ecuador in this dispute confirmed that language by stating 
that "the object and purpose of Article XIII:2 is to minimize the impact of a quota or tariff quota 
regime on trade flows by attempting to approximate under such measures the trade shares that would 
have occurred in the absence of the regime."1210 

7.707 The Panel notes that Cameroon, a beneficiary from the European Communities' preferences, 
argues in its statement at the substantive meeting of the Panel with the parties and third parties that: 

"[I] t is well known that the ACP banana producers are less competitive than the 
MFN producers.  In comparison with the latter, the ACP producers produce at higher 
costs.  For geographical and historical reasons, they do not have the same economies 
of scale as the MFN producers.  Further, the ACP producers can only compete with 
them on markets on which they have preferential access.  Proof of this fact is that 
even the Caribbean ACP Countries, which are situated at the doorstep of the United 
States, do not manage to compete with MFN producers on the North American 
market.  The absence of preferential access and higher costs structures prevent ACP 
producers from entering the United States market.  Given that the European 
Community constitutes the only major banana market to offer preferential access, the 
ACP Countries are entirely dependent on this market."1211 

7.708 The Panel has already established that the European Communities' current bananas import 
regime subjects bananas from MFN suppliers, including from the United States, to a restriction within 
the meaning of Article XIII:1 of the GATT 1994.  The Panel also takes note of the statement by 
Cameroon that ACP producers can only compete with MFN producers in markets where they enjoy 
preferential access, which has not been contested by either other ACP third parties nor by the 
European Communities.  This statement constitutes a recognition that the preferential ACP tariff 
quota regime under the European Communities' current bananas import regime is indispensable for 
the very existence of ACP banana imports to the European Communities.  It is not necessary to 
                                                      

1208 European Communities' second written submission, para. 87. 
1209 See EC – Bananas III (Article 21.5 – US), Request for the Establishment of a Panel (WT/DS27/83) 

2 July 2007, p. 2;  United States' first written submission, para. 45;  and United States' second written 
submission, para. 95. 

1210 Panel Report on EC – Bananas III (Ecuador), para. 7.68. 
1211 Written version of Cameroon's oral statement at the Panel's substantive meeting with the parties 

and third parties, para. 5. 
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further assess this alleged lack of competitiveness of ACP countries.  The above uncontested 
statement suffices to find that, given that MFN countries are excluded from the European 
Communities' preferential ACP tariff quota, by definition, the ACP preference does not "aim at a 
distribution of trade in [bananas] approaching as closely as possible the shares which the various 
[Members, including both ACP and MFN countries] might be expected to obtain in the absence of 
such restrictions."  Thus, the Panel also finds that on its face the European Communities' current 
bananas import regime, including its preferential ACP tariff quota, is inconsistent with the chapeau of 
Article XIII:2 of the GATT 1994. 

(ii) Subparagraph (d) of Article XIII:2 of the GATT 1994 

7.709 The United States has also invoked subparagraph (d) of Article XIII:2 of the GATT 1994.1212  
That subparagraph provides that: 

"(d) In cases in which a quota is allocated among supplying countries the 
contracting party applying the restrictions may seek agreement with respect to the 
allocation of shares in the quota with all other contracting parties having a substantial 
interest in supplying the product concerned.  In cases in which this method is not 
reasonably practicable, the contracting party concerned shall allot to contracting 
parties having a substantial interest in supplying the product shares based upon the 
proportions, supplied by such contracting parties during a previous representative 
period, of the total quantity or value of imports of the product, due account being 
taken of any special factors which may have affected or may be affecting the trade in 
the product.  No conditions or formalities shall be imposed which would prevent any 
contracting party from utilizing fully the share of any such total quantity or value 
which has been allotted to it, subject to importation being made within any prescribed 
period to which the quota may relate." 

7.710 As stated by the original panel requested by Ecuador in this dispute: 

"Article XIII's general requirement of non-discrimination is modified in one respect 
by Article XIII:2(d), which provides for the possibility to allocate tariff quota shares 
to supplying countries.  Any such country specific allocation must, however, 'aim at a 
distribution of trade ... approaching as closely as possible the shares which Members 
might be expected to obtain in the absence of such restrictions' (chapeau of 
Article XIII:2(d)). 

Article XIII:2(d) further specifies the treatment that, in case of country-specific 
allocation of tariff quota shares, must be given to Members with 'a substantial interest 
in supplying the product concerned'.  For those Members, the Member proposing to 
impose restrictions may seek agreement with them as provided in Article XIII:2(d), 
first sentence.  If that is not reasonably practicable, then it must allot shares in the 
quota (or tariff quota) to them on the basis of the criteria specified in 
Article XIII:2(d), second sentence."1213 

7.711 That same original panel addressed the question whether, under Article XIII:2(d), 
"country-specific shares can also be allocated to Members that do not have a substantial interest in 

                                                      
1212 See United States' first written submission, para. 45. 
1213 Panel Report on EC – Bananas III (Ecuador), paras. 7.70-7.71. 
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supplying the product and, if so, what the method of allocation would have to be."1214  The panel 
noted that: 

"As to the first point, we note that the first sentence of Article XIII:2(d) refers to 
allocation of a quota 'among supplying countries'.  This could be read to imply that an 
allocation may also be made to Members that do not have a substantial interest in 
supplying the product.  If this interpretation is accepted, any such allocation must, 
however, meet the requirements of Article XIII:1 and the general rule in the chapeau 
to Article XIII:2(d).  Therefore, if a Member wishes to allocate shares of a tariff quota 
to some suppliers without a substantial interest, then such shares must be allocated to 
all such suppliers.  Otherwise, imports from Members would not be similarly 
restricted as required by Article XIII:1.1215  As to the second point, in such a case it 
would be required to use the same method as was used to allocate the 
country-specific shares to the Members having a substantial interest in supplying the 
product, because otherwise the requirements of Article XIII:1 would also not be 
met."1216 

7.712 On appeal, the Appellate Body stated that: 

"Article XIII:2(d) provides specific rules for the allocation of tariff quotas among 
supplying countries, but these rules pertain only to the allocation of tariff quota shares 
to Members 'having a substantial interest in supplying the product concerned'.  
Article XIII:2(d) does not provide any specific rules for the allocation of tariff quota 
shares to Members not having a substantial interest.  Nevertheless, allocation to 
Members not having a substantial interest must be subject to the basic principle of 
non-discrimination.  When this principle of non-discrimination is applied to the 
allocation of tariff quota shares to Members not having a substantial interest, it is 
clear that a Member cannot, whether by agreement or by assignment, allocate tariff 
quota shares to some Members not having a substantial interest while not allocating 
shares to other Members who likewise do not have a substantial interest.  To do so is 
clearly inconsistent with the requirement in Article XIII:1 that a Member cannot 
restrict the importation of any product from another Member unless the importation 
of the like product from all third countries is 'similarly' restricted"1217 
(emphasis added). 

7.713 The Panel notes that all MFN countries are excluded from the European Communities' 
preferential ACP tariff quota, and the group of MFN countries includes both substantial and non-
substantial suppliers of bananas to the European Communities.  The United States has argued that: 

"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share 
whatsoever to MFN suppliers, let alone a share they would have expected to obtain in 
the absence of restrictions.  This is so even though many of the excluded MFN 
suppliers are principal or substantial suppliers of bananas to the EC, and leading 
exporters of bananas to the world market".1218 

                                                      
1214 Ibid., para. 7.73. 
1215 (footnote original) See Panel Report on "EEC Restrictions on Imports of Apples from Chile", adopted 

on 10 November 1980, BISD 27S/98, 114, 116, paras. 4.11, 4.21. 
1216 Panel Report on EC – Bananas III (Ecuador), para. 7.73. 
1217 Appellate Body Report on EC – Bananas III, para. 161. 
1218 United States' first written submission, para. 46. 
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7.714 Also, according to Exhibit EC-7, for each year since 1999, MFN suppliers have had high 
shares of European Communities banana imports among all banana suppliers, in many cases higher 
than those of ACP suppliers.  Accordingly, several MFN suppliers may be considered to have a 
substantial interest in supplying bananas to the European Communities under Article XIII:2(d) of the 
GATT 1994. 

7.715 In the light of the way in which Article XIII:2(d) has been interpreted by the original panel 
and the Appellate Body in this dispute, a preferential tariff quota that is granted exclusively to some 
Members and not to others, including substantial suppliers, cannot result in a distribution of trade in 
bananas that would approach as closely as possible the shares which the various Members might be 
expected to obtain in the absence of such restrictions.  Further, the same preferential tariff quota does 
not comply with the second sentence of Article XIII:2(d) that: 

"In cases in which [agreement with respect to the allocation of shares in the quota 
with all other contracting parties having a substantial interest in supplying the product 
concerned] is not reasonably practicable, the contracting party concerned shall allot to 
contracting parties having a substantial interest in supplying the product shares based 
upon the proportions, supplied by such contracting parties during a previous 
representative period, of the total quantity or value of imports of the product, due 
account being taken of any special factors which may have affected or may be 
affecting the trade in the product." 

7.716 Accordingly, the Panel finds that the European Communities' current bananas import regime, 
including its preferential ACP tariff quota, is inconsistent with subparagraph (d) of Article XIII:2 of 
the GATT 1994, as well as with the chapeau of Article XIII:2. 

6. The existence of an applicable waiver 

7.717 As the Appellate Body stated in the context of Article XIII earlier in this dispute: 

"Non-discrimination obligations apply to all imports of like products, except when 
these obligations are specifically waived or are otherwise not applicable as a result of 
the operation of specific provisions of the GATT 1994, such as Article XXIV.1219  In 
the present case, the non-discrimination obligations of the GATT 1994, specifically 
Articles I:1 and XIII1220, apply fully to all imported bananas irrespective of their origin, 
except to the extent that these obligations are waived ..."1221 

7.718 As the United States argues in these proceedings, the waiver from Articles XIII:1 and 2 
adopted by the Ministerial Conference in Doha1222 expired by its own terms on 31 December 2005.1223  
The Panel also notes that the European Communities does not argue that that waiver is still in force.  
Indeed, the Panel finds that there is no waiver in force to cover the European Communities' current 
bananas import regime and exonerate any inconsistencies of such regime with Articles XIII:1 and 2 of 
the GATT 1994. 
                                                      

1219 (footnote original) Panel on Newsprint, adopted 20 November 1984, BISD 31S/114. 
1220 (footnote original) We do not agree with the Panel's findings that Article X:3(a) of the GATT 1994 

and Article 1.3 of the Licensing Agreement preclude the imposition of different import licensing systems on like 
products when imported from different Members.  See our Findings and Conclusions, paras. (l) and (m). 

1221 Appellate Body Report on EC – Bananas III, para. 191. 
1222 See Ministerial Conference, European Communities, Transitional Regime for the EC Autonomous 

Tariff Rate Quotas on Imports of Bananas, Decision of 14 November 2001, (WT/MIN(01)/16), 
14 November 2001. 

1223 United States' first written submission, paras. 18, 20 and 47.  See also United States' second written 
submission, para. 94. 
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7.719 Also, for the reasons set out by the Appellate Body earlier in this dispute1224, even if the Doha 
Article I waiver applied to bananas beyond the end of 2005, which the Panel has already found not to 
be the case1225, the coverage of that waiver from Article I of the GATT 1994 would not automatically 
extend to Article XIII. 

7. Conclusion 

7.720 For the reasons explained above, the Panel concludes that the European Communities' current 
bananas import regime, in particular its preferential tariff quota reserved for ACP countries, is 
inconsistent with Articles XIII:1 and 2 of the GATT 1994.  The Panel also concludes that there is no 
waiver in force that exonerates the inconsistencies of the European Communities' current bananas 
import regime with Articles XIII:1 and 2 of the GATT 1994. 

I. FINAL REMARKS 

7.721 In the factual section of this Report, the Panel noted that a significant number of developing 
and least developed country Members stated their respective substantial interest in the matter before 
this Panel and reserved their third-party rights to participate in these proceedings. 

7.722 The Panel is aware of the economic and social effects of the European Communities' 
measures at issue in this case, particularly for ACP and Latin American banana exporting countries.  
In recognizing this, as in previous panel proceedings, the Panel decided to grant third parties 
participatory rights which were substantially broader than those normally afforded to them under the 
DSU.1226  This was done in the light of the particular circumstances of the present case, and without 
the intention of setting any type of precedent. 

7.723 In any event, the Panel wishes to recall the words of the original panel in the EC – Bananas 
III dispute: 

"The procedures under the DSU serve to ensure the settlement of disputes among 
WTO Members in accordance with WTO obligations, not to add to or diminish these 
obligations.  Accordingly, our terms of reference are to assist the DSB in reaching 
conclusions with regard to the legal consistency with WTO rules of the EC's common 
market organization for bananas. ... 

From a substantive perspective, the fundamental principles of the WTO and WTO 
rules are designed to foster the development of countries, not impede it.  Having 
heard the arguments of a large number of Members interested in this case and having 
worked through a complex set of claims under several WTO agreements, we 
conclude that the system is flexible enough to allow, through WTO-consistent trade 
and non-trade measures, appropriate policy responses in the wide variety of 
circumstances across countries, including countries that are currently heavily 
dependent on the production and commercialization of bananas."1227 

                                                      
1224 See Appellate Body Report on EC – Bananas III, para. 188. 
1225 See para. 7.606 above. 
1226 Panel Report on EC – Bananas III (Ecuador), para. 8.2. 
1227 Panel Report on EC – Bananas III (Ecuador), paras. 8.1 and 8.3. 
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VIII. CONCLUSIONS 

A. GENERAL CONCLUSIONS 

8.1 In light of the findings above, and regarding the preliminary objections advanced by the 
European Communities the Panel finds that: 

(a) The United States had, under the DSU, the right to request the initiation of the current 
compliance dispute settlement proceedings; 

(b) The European Communities has not succeeded in making a prima facie case that the 
United States is prevented from challenging the European Communities' current 
import regime for bananas, including the preference for ACP countries, because of 
the Bananas Understanding, signed between the United States and the European 
Communities in April 2001;  and, 

(c) The European Communities has failed in making a case that the United States' 
complaint under Article 21.5 of the DSU should be rejected, because the 
European Communities' current import regime for bananas, including the preference 
for ACP countries, is not a "measure taken to comply" with the recommendations and 
rulings of the DSB in the original proceedings. 

8.2 The Panel accordingly rejects the preliminary issues raised by the European Communities. 

8.3 After having examined the substantive claims raised by the United States, as well as the 
defences invoked by the European Communities, the Panel concludes that: 

(a) The preference granted by the European Communities to an annual duty-free tariff 
quota of 775,000 mt of imported bananas originating in ACP countries constitutes an 
advantage for this category of bananas, which is not accorded to like bananas 
originating in non-ACP WTO Members, and is therefore inconsistent with Article I:1 
of GATT 1994; 

(b) With the expiration of the Doha Waiver from 1 January 2006 as it applied to bananas, 
the European Communities has failed to demonstrate the existence of a waiver from 
Article I:1 of GATT 1994 to cover the preference granted by the European 
Communities to the duty-free tariff quota of imported bananas originating in ACP 
countries;  and, 

(c) The European Communities' current banana import regime, in particular its 
preferential tariff quota reserved for ACP countries, is also inconsistent with 
Article XIII:1 and Article XIII:2 of the GATT 1994. 

8.4 In consequence, the Panel concludes that, through its current regime for the importation of 
bananas, established in Council Regulation (EC) No. 1964/2005 of 29 November 2005, in particular 
its duty-free tariff quota for bananas originating in ACP countries, the European Communities has 
failed to implement the recommendations and rulings of the DSB. 

B. NULLIFICATION OR IMPAIRMENT OF BENEFITS 

8.5 The Panel has noted the European Communities' argument that the preferential tariff quota 
reserved for ACP countries has no impact on the value of relevant EC banana imports from the United 
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States.1228  The Panel likewise notes that the European Communities argues that such preferential 
tariff quota therefore "does not cause the United States any nullification or impairment of a benefit for 
which the European Communities can face suspension of concessions [under Article 22 of the 
DSU]".1229 

8.6 The Panel notes, however that, under Article 3.8 of the DSU, in cases where there is 
infringement of obligations assumed under a covered agreement, the action is considered prima facie 
to constitute a case of nullification or impairment of benefits under that agreement. 

8.7 In this respect, the Panel finds relevant the statement made by the panel in the original 
proceedings that: 

"WTO rules are not concerned with actual trade, but rather with competitive 
opportunities.  Generally, it would be difficult to conclude that a Member had no 
possibility of competing in respect of a product or service.  The United States does 
produce bananas in Puerto Rico and Hawaii.  Moreover, even if the United States did 
not have even a potential export interest, its internal market for bananas could be 
affected by the EC regime and that regime's effect on world supplies and prices.  
Indeed, with the increased interdependence of the global economy, which means that 
actions taken in one country are likely to have significant effects on trade and foreign 
direct investment flows in others, Members have a greater stake in enforcing WTO 
rules than in the past since any deviation from the negotiated balance of rights and 
obligations is more likely than ever to affect them, directly or indirectly."1230 

8.8 In the same proceedings, the Appellate Body confirmed the panel's finding and stated that 
"the United States is a producer of bananas, and a potential export interest by the United States cannot 
be excluded" and that "[t]he internal market of the United States for bananas could be affected by the 
EC banana regime, in particular, by the effects of that regime on world supplies and world prices of 
bananas".1231 

8.9 The Panel has already noted that the current proceedings involve a "compliance" case, under 
Article 21.5 of the DSU, regarding the matter of whether certain measures allegedly taken to comply 
with the recommendations and rulings of the DSB in an original dispute conducted under the WTO's 
dispute settlement procedures are consistent with the WTO covered agreements.  By their nature, 
compliance cases are linked with the original proceedings in the dispute.  The Panel finds guidance in 
this respect in the Appellate Body's statement that "Article 21.5 proceedings do not occur in isolation 
from the original proceedings, but… both proceedings form part of a continuum of events."1232 

8.10 Considering the link between the current compliance proceedings and the original 
proceedings in the dispute, the Panel does not find that the European Communities has successfully 
rebutted the legal presumption established by Article 3.8 of the DSU that its inconsistent measures 
nullify or impair benefits accruing to the United States under the WTO agreements.  The arguments 
advanced by the European Communities on the alleged lack of nullification or impairment have not 
rendered irrelevant the considerations made by the panel and by the Appellate Body in the course of 

                                                      
1228 European Communities' second written submission, para. 98. See also written version of 

European Communities' opening statement during substantive meeting with the parties and third parties, 
paras. 26. 

1229 European Communities' first written submission, para. 75. 
1230 Panel Report on EC – Bananas III, para. 7.50. 
1231 Appellate Body Report on EC – Bananas III, para. 136. 
1232 Appellate Body Report on Chile – Price Band System (Article 21.5 – Argentina), para. 136. 
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the original proceedings, regarding the actual and potential trade interests of the United States in the 
dispute. 

8.11 In any event, the presumption, under Article 3.8 of the DSU, that a breach of an obligation 
under a WTO covered agreement constitutes a case of nullification or impairment of trade benefits, is 
different from the determination of the precise level of such nullification or impairment, which is an 
exercise conducted under Article 22 of the DSU, in cases when a complaining party has requested 
authorization to suspend concessions or other obligations.  It is not the task of a compliance panel to 
determine the level of nullification or impairment of trade benefits accruing to the United States, 
which would result from the measures maintained by the European Communities that are inconsistent 
with the GATT 1994. 

8.12 Accordingly, the Panel concludes that, to the extent that the current European Communities 
bananas import regime contains measures inconsistent with various provisions of the GATT 1994, it 
has nullified or impaired benefits accruing to the United States under that Agreement. 

C. RECOMMENDATION 

8.13 Since the original DSB recommendations and rulings in this dispute remain operative through 
the results of the current compliance proceedings, the Panel makes no new recommendation. 

 
_______________ 
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ANNEX A-1 
 

REQUEST FOR THE ESTABLISHMENT OF A PANEL 
 
 

 WORLD TRADE 

ORGANIZATION 
WT/DS27/83 
2 July 2007 

 (07-2829) 

 Original:   English 
 
 
 

EUROPEAN COMMUNITIES – REGIME FOR THE IMPORTATION, 
SALE AND DISTRIBUTION OF BANANAS 

 
Recourse to Article 21.5 of the DSU by the United States 

 
Request for the Establishment of a Panel 

 
 
 The following communication, dated 29 June 2007, from the delegation of the United States 
to the Chairman of the Dispute Settlement Body, is circulated pursuant to Article 21.5 of the DSU. 
 

_______________ 
 
 

On 25 September 1997, the Dispute Settlement Body ("DSB") adopted its recommendations 
and rulings in the dispute European Communities – Regime for the Importation, Sale and Distribution 
of Bananas (WT/DS27) ("Bananas III").1  The DSB ruled that the import regime of the European 
Communities ("EC") for bananas was inconsistent with the EC's obligations under the General 
Agreement on Tariffs and Trade 1994 ("GATT 1994") and General Agreement on Trade in Services 
("GATS").  Accordingly, the DSB recommended that the EC bring its measure into conformity with 
those agreements.2  An arbitrator appointed under Article 21.3(c) of the Understanding on Rules and 
Procedures Governing the Settlement of Disputes ("DSU") awarded the EC a "reasonable period of 
time" until 1 January 1999, to do so.3 
 

The EC failed to bring its import regime for bananas into compliance with its WTO 
obligations by the end of the reasonable period of time, and the United States considers that the 
regime remains inconsistent today, nearly a decade after the DSB made its original recommendations 
and rulings.  In particular, at the end of the reasonable period of time, the EC implemented a first set 

                                                      
1 Dispute Settlement Body, Minutes of 25 September 1997 Meeting, WT/DSB/M/37 (circulated 

4 November 1997). 
2 See Dispute Settlement Body, Minutes of 25 September 1997 Meeting, WT/DSB/M/37 (circulated 

4 November 1997); European Communities – Regime for the Importation, Sale and Distribution of Bananas, 
WT/DS27/R/USA, para. 9.2 (22 May 1997); European Communities – Regime for the Importation, Sale and 
Distribution of Bananas, WT/DS27/AB/R, para. 257 (9 September 1997). 

3 European Communities – Regime for the Importation, Sale and Distribution of Bananas, 
WT/DS27/15, para. 20 (7 January 1998). 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page A-3 
 
 

  

of changes to the banana import regime – through Regulation (EC) No. 1637/984 and Regulation (EC) 
No. 2362/985 – that were found to perpetuate a discriminatory tariff-rate quota ("TRQ") system and 
license-based system in breach of the GATT 1994 and the GATS.6 

 
In November 1999, the EC announced a second attempt to reform its banana regime, which 

was allegedly to comprise "a two-stage process, namely, after a transitional period during which a 
tariff quota system would be applied with preferential access for ACP [(African, Caribbean and 
Pacific)] countries, a flat tariff would be introduced."7  The "transitional period" was to end no later 
than January 1, 2006.   
 

Although the United States reluctantly permitted this lengthy delay in compliance until the 
end of the "transitional period,"8 the EC never performed the second of the steps in the "two-stage 
process."  Instead of adopting a "flat tariff" for bananas, on 29 November 2005, the EC adopted 
Regulation (EC) No. 1964/2005, which establishes a preferential (zero-duty) TRQ available only to 
bananas originating in African, Caribbean and Pacific ("ACP") countries.9  Bananas of other origins 
have no access to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such other bananas 
are subject instead to a duty of 176 euros/ton.10  The regulation took effect as of 1 January 2006. 
 

The United States considers that the EC has failed to implement the DSB's recommendations 
and rulings, including through the changes made to its banana regime on 1 January 2006.  Therefore, 
the regime remains inconsistent with the EC's WTO obligations.  The United States considers, 
inter alia, that the EC's banana import regime: 
 

(1) is inconsistent with Article I of the GATT 1994 because it applies a zero tariff rate to 
imports of bananas originating in ACP countries in a quantity up to 775,000 tons but 
does not accord the same duty-free treatment to imports of bananas originating in all 
other WTO Members; and 

 
(2) is inconsistent with Article XIII of the GATT 1994 – including Articles XIII:1 and 

XIII:2 – because it reserves the 775,000 ton zero-duty TRQ for imports of bananas 
originating in ACP countries and provides no access to this preferential TRQ to 

                                                      
4 Published in the Official Journal of the European Communities (OJEC) L 120 of 28 July 1998. 
5 Published in the Official Journal of the European Communities (OJEC) L 293/32 of 31 October 1998. 
6 These findings were made by both a panel established under Article 21.5 of the DSU at the request of 

Ecuador as well as by an arbitrator appointed pursuant to Article 22.6 of the DSU to review a US request for 
authorization to suspend concessions.  See European Communities – Regime for the Importation, Sale and 
Distribution of Bananas, WT/DS27/RW/ECU, paras. 6.160-6.163 (12 April 1999) and European Communities – 
Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/ARB, paras. 5.96-5.98 (9 April 1999), 
respectively.  The DSB adopted the report of the Article 21.5 panel on 6 May 1999, including, again, a 
recommendation that the EC bring its banana import regime into conformity with its obligations under the 
GATT 1994 and the GATS.  See Dispute Settlement Body, Minutes of 6 May 1999 Meeting, WT/DSB/M/61 
(circulated 30 June 1999) and European Communities – Regime for the Importation, Sale and Distribution of 
Bananas, WT/DS27/RW/ECU, para. 7.2. 

7 Minutes of Meeting of the Dispute Settlement Body held on 19 November 1999, WT/DSB/M/71 
(11 January 2000). 

8 In April 2001, the EC memorialized its "two stage" compliance proposal in separate understandings 
with the United States and Ecuador. 

9 Regulation (EC) No. 1964/2005, para. 2, published in the Official Journal of the European 
Communities (OJEC) L 316/1 of 12 December 2005 ("[e]ach year from 1 January, starting from 1 January 2006, 
an autonomous tariff quota of 775 000 tonnes net weight subject to a zero-duty rate shall be opened for imports 
of bananas (CN code 0803 00 19) originating in ACP countries.") 

10 Regulation (EC) No. 1964/2005, para. 1, published in the Official Journal of the European 
Communities (OJEC) L 316/1 of 12 December 2005. 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page A-4 
 
 

  

imports of bananas originating in non-ACP substantial or non-substantial supplying 
countries. 

 
The United States understands the measures through which the EC maintains its current 

import regime for bananas to include: 
 

• Regulation (EEC) 404/93 of 13 February 1993, as amended by Regulation 
(EC) 216/2001 of 29 January 2001; 

 
• Regulation (EC) No. 1964/2005 of 29 November 2005; and 
 
• for each of the regulations listed above, any amendments, implementing measures, 

and other related measures. 
 

As there is "disagreement as to the existence or consistency with a covered agreement of 
measures taken to comply with the recommendations and rulings" of the DSB between the United 
States and the EC, the United States respectfully seeks recourse to Article 21.5 of the DSU in this 
matter.  The United States requests that the DSB refer the matter to the original panel, if possible, 
pursuant to Article 21.5 of the DSU. 
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ANNEX A-2 
 

WORKING PROCEDURES FOR THE PANEL 
DATED 22 AUGUST 2007 

 
 
1. In its proceedings the Panel shall follow the relevant provisions of the Dispute Settlement 
Understanding (DSU).  In addition, the following Working Procedures shall apply. 

2. The Panel will provide the Parties1 and Third Parties2 with a timetable for its proceedings.  
The timetable may be modified by the Panel as appropriate, after having consulted the Parties. 

3. The Panel shall meet in closed session.  The Parties, and interested Third Parties, shall be 
present at the meetings only when invited by the Panel to appear before it.  Provided satisfactory 
logistical arrangements can be ensured by the Secretariat, the substantive meeting of the Panel with 
the Parties may be open for observation by the public through closed-circuit broadcast.  At any 
moment including during such meeting, any Party may request the Panel to suspend the broadcasting 
for as long as necessary in order to protect confidential information.  The Panel may also decide on its 
own to suspend the broadcasting at any time. 

4. The deliberations of the Panel and the documents submitted to it shall be kept confidential.  
Nothing in the DSU, nor in these Working Procedures, precludes a Party or a Third Party from 
disclosing statements of its own positions to the public.  Parties and Third Parties shall treat as 
confidential information submitted by another Party or Third Party to the Panel that the latter Party or 
Third Party has designated as confidential.  As provided in Article 18.2 of the DSU, where a Party 
submits a confidential version of its written submissions to the Panel, it shall also, upon request of the 
other Party, provide a non-confidential summary of the information contained in its submissions that 
could be disclosed to the public. Non-confidential summaries  shall be normally submitted no later than 
one week after the written submission is presented to the Panel, unless a different deadline is granted by 
the Panel upon a showing of good cause. 

5. Before the substantive meeting of the Panel with the Parties, and in accordance with the 
timetable approved by the Panel, the Parties shall transmit to the Panel written submissions and 
subsequently written rebuttals in which they present the facts of the case, their arguments and their 
counter-arguments, respectively.  Third Parties may transmit to the Panel written submissions after the 
rebuttals of the Parties have been submitted, and in accordance with the timetable approved by the 
Panel. 

6. All Third Parties shall be invited in writing to present their views during the substantive meeting 
of the Panel with the Parties and the Third Parties.  Third Parties may be present during the entirety of 
that meeting. 

7. At its substantive meeting with the Parties, the Panel shall ask the United States to present its 
case first.  Subsequently, and still at the same meeting, the European Communities will be asked to 
present its arguments.  At the same meeting, Third Parties will be asked to present their views 
thereafter.  Parties will then be allowed an opportunity for final statements, with the United States 
presenting its statement first. 

                                                      
1 Throughout this document, the term "Party" refers to either the United States or the European 

Communities, as appropriate.  The term "Parties" refers to both the United States and the European 
Communities. 

2 Throughout the document, the term "Third Parties" refers to Belize, Brazil, Cameroon, Colombia, 
Côte d'Ivoire, the Dominican Republic, Ecuador, Jamaica, Japan, Mexico, Nicaragua, Panama and Suriname. 
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8. The Panel may decide to hold meetings with the Parties jointly with the Panel in the case of 
European Communities – Regime for the Importation, Sale and Distribution of Bananas (Recourse to 
Article 21.5 of the DSU by Ecuador).  In that case, the order in which Members will be asked to make 
their statements will be decided by the Panel. 

9. The Panel may at any time put questions to the Parties and to the Third Parties and ask them 
for explanations either in the course of the substantive meeting or afterwards in writing.  Replies to 
questions shall be submitted in writing by the dates specified by the Panel after consultation with the 
Parties.  In addition, the Parties shall be permitted to ask questions to each other and to Third Parties.  
Third Parties may ask oral questions to the Parties during the course of the substantive meeting, in 
accordance with the rules adopted by the Panel, but Parties are under no obligation to respond to those 
questions. 

10. Each Party shall make available to the Panel and to the other Party a written version of its oral 
statements no later than on the first working day following the date of the end of the meeting at which 
the oral statement was presented.  Any Third Party that wishes to present its views shall similarly 
make available to the Panel and to the Parties and other Third Parties a written version of its oral 
statements no later than on the first working day following the date of the end of the meeting at which 
the oral statement was presented.  Parties and Third Parties shall provide the Panel and other 
participants at the respective session with a provisional written version of their oral statements before 
these statements are made. 

11. In the interests of full transparency, oral presentations shall be made in the presence of the 
Parties.  Moreover, each Party's written submissions, including replies to questions put by the Panel, 
shall be made available to the other Party.  Third Parties shall receive copies of the Parties' first 
written submissions and rebuttals as well as copies of the questions posed by the Panel to the Parties 
and to the other Third Parties and copies of Parties' and Third Parties' responses to such questions.  
Parties shall submit all factual evidence to the Panel as early as possible and no later than during the 
substantive meeting, except with respect to evidence necessary for the answering of questions.  
Exceptions will be granted by the Panel upon a showing of good cause.  In such cases, the other Party 
shall be accorded a period of time for commenting, as appropriate. 

12. Within seven (7) calendar days following the submission of a written submission or 
presentation of an oral statement to the Panel, the Parties shall provide the Panel with an executive 
summary of the submission or statement.  Each summary to be provided by each Party shall not 
exceed ten (10) pages in length.  Third Parties shall also submit an executive summary seven (7) 
calendar days after delivering their written submission or oral statement.  Third Parties' executive 
summaries shall not exceed three (3) pages in length.  The Panel may, in light of further 
developments, allow the Parties and Third Parties to submit longer summaries.  These executive 
summaries will be used by the Panel only for the purpose of drafting a concise factual and arguments 
section of the Panel Report so as to facilitate timely translation and circulation of the Panel report to 
the Members.  The Panel reserves the right to edit any executive summaries that exceed the page 
limits indicated above.  Executive summaries shall in no way serve as a substitute for the submissions 
of the parties. 

13. To facilitate the maintenance of the record of the dispute, and to maximize the clarity of 
submissions, in particular the references to exhibits submitted by Parties, Parties shall sequentially 
number their exhibits throughout the course of the dispute.  For example, exhibits submitted by the 
United States should be numbered US-1, US-2, etc.  If the last exhibit in connection with the first 
submission was numbered US-5, the first exhibit of the next submission thus should be numbered US-
6.  Exhibits submitted by the European Communities should be numbered EC-1, EC-2, etc. 
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14. The Parties and Third Parties to this proceeding have the right to determine the composition 
of their own delegations.  Delegations may include as representatives of the government concerned, 
private counsel and advisers.  The Parties and Third Parties shall have responsibility for all members 
of their delegation and shall ensure that all members of their delegation, as well as any other advisers 
consulted by a Party or Third Party, act in accordance with the rules of the DSU and the Working 
Procedures of this Panel, particularly in regard to the confidentiality of the proceedings.  Parties shall 
provide a list of the participants of their delegation to the Secretary of the Panel and to each other no 
later than 5.00 pm, local Geneva time, the working day before any meeting with the Panel. 

15. The Panel reserves the right to earmark its communications to enable the identification of 
possible breaches of confidentiality, especially the Panel's interim report and its final report before the 
latter's circulation to all Members. 

16. Any request for a preliminary ruling (including rulings on jurisdictional issues) to be made by 
the Panel shall be submitted no later than in a Party's first written submission.  If the United States 
requests any such ruling, the European Communities shall submit its response to such a request in its 
first written submission.  If the European Communities requests any such ruling, the United States 
shall submit its response to such a request in its rebuttal submission.  Exceptions to this procedure will 
be granted upon a showing of good cause.  The Panel shall inform the Parties promptly of any 
preliminary rulings it might make in the course of the proceedings.  In addition, the Panel may also 
choose to inform third parties of such preliminary rulings, if it deems it relevant. 

17. The following procedures regarding service of documents shall apply: 

(a) Each Party shall serve its submissions directly on the other Party.  Each Party shall, in 
addition, serve its first written submission, rebuttals, and its responses to the 
questions by the Panel and by the other Party on Third Parties.  Each Third Party shall 
serve its submissions on the Parties and other Third Parties.  Each Party and Third 
Party shall confirm in writing, at the time it provides the submission to the 
Secretariat, that copies have been served as required. 

(b) In the light of the particular circumstances of this case, the Panel may decide to copy, 
as appropriate, the complainant in the case of European Communities – Regime for 
the Importation, Sale and Distribution of Bananas (Recourse to Article 21.5 of the 
DSU by Ecuador) on communications directed to the Parties. 

(c) The Parties and Third Parties shall provide their written submissions to the Panel, 
through the Secretariat, by 5.00 p.m., local Geneva time, on the deadlines established 
by the Panel. 

(d) Parties and Third Parties shall provide the Secretariat with written copies of their oral 
statements no later than on the first working day following the date of the meeting at 
which the oral statement was presented. 

(e) The Parties and Third Parties shall provide the Secretariat with ten (10) paper copies 
of all their submissions as well as an "electronic" copy on a CD-ROM, diskette or as 
an e-mail attachment, in a format compatible with the Secretariat's software.  Paper 
copies shall be delivered to the Dispute Settlement Registrar, ****** (Room 2150).  
Electronic copies should be sent by e-mail to ***** at DSregistry@wto.org;  ***** 
at *****@wto.org;  ***** at *****@wto.org;  ***** at *****@wto.org;  and ***** 
at *****@wto.org. 
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(f) The Panel will provide Parties with an electronic version of the descriptive sections of 
its draft report, the interim report and the final report, as well as of other documents, 
as appropriate.  When the Panel transmits to the Parties or Third Parties both paper 
and electronic versions of a document, the paper version shall constitute the official 
version for the purposes of the record of the dispute. 

18. These Working Procedures may be modified by the Panel as appropriate, after having 
consulted the Parties. 
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ANNEX B-1 
 

NOTIFICATION OF A MUTUALLY AGREED SOLUTION 
 
 

 WORLD TRADE 

ORGANIZATION 
WT/DS27/58 
2 July 2001 

 (01-3276) 

 Original:   English 
 
 
 

EUROPEAN COMMUNITIES – REGIME FOR THE IMPORTATION, 
SALE AND DISTRIBUTION OF BANANAS 

 
Notification of Mutually Agreed Solution 

 
 

 The following communication, dated 22 June 2001, from the Permanent Delegation of the 
European Commission to the Chairman of the Dispute Settlement Body, is circulated pursuant to 
Article 3.6 of the DSU. 
 

_______________ 
 
 
 The European Communities (EC) wish to notify the Dispute Settlement Body (DSB) that they 
have reached, with the United States of America and Ecuador, a mutually satisfactory solution within 
the meaning of Article 3.6 of the DSU regarding the implementation by the EC of the conclusions and 
recommendations adopted by the DSB in the dispute "Regime for the importation, sale and distribution 
of bananas" (WT/DS27).   
 
 Please find attached the text of the Understandings reached between the EC and the United 
States and between the EC and Ecuador, respectively on 11 April 2001 and 30 April 2001, which 
constitute a mutually agreed solution to the bananas dispute. 
 
 I would be grateful if you could circulate a copy of this letter with its enclosures to the WTO 
Members.  
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Enclosure 1:  Understanding on Bananas between the EC and the United States of 11 April 2001 
 
 
A. The European Commission and the United States have identified the means by which the 

long-standing dispute over the EC’s banana import regime can be resolved. 
 
B. In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation 

No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for 
imports of bananas no later than 1 January 2006. 

 
C. In the interim, the EC will implement an import regime on the basis of historical licensing as 

follows : 
 
 1. Effective 1 July 2001, the EC will implement an import regime on the basis of 

historical licensing as set out in Annex 1. 
 
 2. Effective as soon as possible thereafter, subject to Council and European Parliament 

approval and to adoption of the Article XIII waiver referred to in paragraph E, the EC 
will implement an import regime on the basis of historical licensing as set out in 
Annex 2.  The Commission will seek to obtain the implementation of such an import 
regime as soon as possible. 

 
D. With respect to the United States' imposition of increased duties applied to certain EC 

products as of 19 April 1999 covering trade in an amount of US$191.4 million per year (the 
"increased duties"): 

 
 1. Upon implementation of the import regime described in paragraph C(1), the 

United States will provisionally suspend its imposition of the increased duties. 
 
 2. Upon implementation of the import regime described in paragraph C(2), the 

United States will terminate its imposition of the increased duties. 
 
 3. The United States may reimpose the increased duties if the import regime described 

in paragraph C(2) does not enter into force by 1 January 2002. 
 
E. The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 

that the EC has requested for preferential access to the EC of goods originating in ACP states 
signatory to the Cotonou Agreement; and will actively work towards promoting the 
acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the 
management of quota C under the import regime described in paragraph C(2) until 
31 December 2005. 

 
F. The EC and the United States have informed Ecuador and will cooperate in seeking the 

agreement of all parties. 
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Annex I 
 

Phase I 
 
 
1. A bound tariff-rate quota (TRQ) designated as quota "A" will be set at 2,200,000 tonnes.  An 

autonomous TRQ designated as quota "B" will be set at 353,000 tonnes.  These TRQs will be 
managed as one, with the total quota being 2,553,000 tonnes.  There is no expectation of 
allocation of shares of either of these TRQs among country suppliers, and the Commission 
will not seek to convene a meeting to that effect of the principal supplying countries except 
upon the joint request of all such countries.  The tariff applied to bananas imported in the "A" 
and "B" quotas shall not exceed 75 euro/tonne. 

 
2. A TRQ designated as quota "C" will be set at 850,000 tonnes. 
 
3. Import licenses for 83% of the "A" and "B" TRQs will be distributed to "traditional" operators 

based on each qualified "traditional" operator's 1994-96 average annual final reference 
volume ("reference volume") for the "A/B" quotas.  Qualified "traditional" operators will be 
identified on the basis of the distribution of licenses that occurred under Regulation 404, 
Article 19.1(a) and Regulation 1442, Article 3.1(a) for "Category A subfunction (a)".  
Importers will not need to produce new evidence. 

 
4. Licenses for TRQ "C" are intended to be distributed broadly in accordance with the principles 

to be utilized in managing of licenses for TRQ's "A" and "B" and on the basis of imports of 
ACP-origin bananas.  The European Commission and the United States will consult again 
within 4 weeks with a view to finalizing the licensing principles for TRQ "C". 

 
5. Within each TRQ, licenses may be used to import bananas from any source.  Licenses to 

import bananas into TRQ "C" cannot be used to import bananas into TRQs "A" or "B", and 
vice versa. 

 
6. A "non-traditional" operator category will be created with respect to 17% of the quantity of 

the "A and B" TRQs.  Non-traditional operators cannot become traditional operators in 
subsequent periods.  Management of non-traditional imports will be done by simultaneous 
examination. 

 
7. The licensing regime will be administered in good faith and on a non-discriminatory basis. 
 
8. The Commission will provide the United States as soon as possible the verified statistics 

confirming the implementation of this phase, taking into account the protection of business 
confidential information. 
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Annex II 
 

Phase II 
 
 
1. During Phase II, the provisions applying to Phase I will continue, except as provided in this 

Annex. 
 
2. In Phase II, TRQ "B" will be 453,000 tonnes (an increase of 100,000 tonnes).  The total for 

the "A" and "B" TRQs will be 2,653,000 tonnes. 
 
3. The TRQ "C" will be 750,000 tonnes and will be reserved for bananas of ACP origin. 
 
4. The share of import licenses to "traditional" operators for the "A" and "B" TRQs will be 

allocated in accordance with the procedure in Annex I.  Import licenses will be distributed 
based on each qualified "traditional" operator's 1994-96 reference volume through 
31 December 2003.  Thereafter, the share of import licenses to "traditional" operators for the 
"A" and "B" TRQs will be allocated based only on usage of licenses issued under Phase II of 
this Understanding, through credible documentation. 

 
5. The Commission will provide the United States as soon as possible the verified statistics 

confirming the implementation of this phase, taking into account the protection of business 
confidential information. 
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Enclosure 2:  Understanding on Bananas between the EC and Ecuador of 30 April 2001 
 
 
A. The European Commission and Ecuador have identified the means by which the long-

standing dispute over the EC’s banana import regime can be resolved. 
 
B. In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation 

No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for 
imports of bananas no later than 1 January 2006.  GATT Art XXVIII negotiations shall be 
initiated in good time to that effect, recognizing Ecuador as the principal supplier in these 
negotiations. 

 
C. In the interim, the EC will implement an import regime on the basis of historical licensing as 

follows : 
 
 1. Effective 1 July 2001, the EC will implement an import regime on the basis of 

historical licensing as set out in Annex 1. 
 
 2. Effective as soon as possible thereafter, subject to Council and European Parliament 

approval and to adoption of the Article XIII waiver referred to in paragraph F, the EC 
will implement an import regime on the basis of historical licensing as set out in 
Annex 2. The Commission will seek to obtain the implementation of such an import 
regime as soon as possible. 

 
D. Ecuador takes note that the European Commission will examine the trade in organic bananas 

and report accordingly by 31 December 2004. 
 
E. Upon implementation of the import regime described in paragraph C, Ecuador's right to 

suspend concessions or other obligations of a level not exceeding US$201.6 million per year 
vis-à-vis the EC will be terminated. 

 
F. Ecuador will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC 

has requested for preferential access to the EC of goods originating in ACP states signatory to 
the Cotonou Agreement; and will actively work towards promoting the acceptance of an EC 
request for a waiver of Article XIII of the GATT 1994 needed for the management of quota C 
under the import regime described in paragraph C(2) until 31 December 2005. 

 
G. The EC and Ecuador consider that this Understanding constitutes a mutually agreed solution 

to the banana dispute. 
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Annex I 
 

Phase I 
 
 
1. A bound tariff-rate quota (TRQ) designated as quota "A" will be set at 2,200,000 tonnes.  An 

autonomous TRQ designated as quota "B" will be set at 353,000 tonnes.  These TRQs will be 
managed as one, with the total quota being 2,553,000 tonnes.  There is no expectation of 
allocation of shares of either of these TRQs among country suppliers, and the Commission 
will not seek to convene a meeting to that effect of the principal supplying countries except 
upon the joint request of all such countries.  The tariff applied to bananas imported in the "A" 
and "B" quotas shall not exceed 75 euro/tonne. 

 
2. A TRQ designated as quota "C" will be set at 850,000 tonnes. 
 
3. Import licenses for 83% of the "A" and "B" TRQs will be distributed to "traditional" operators 

based on each qualified "traditional" operator’s 1994-96 average final reference volume 
("reference volume") for the "A/B" quotas. Qualified "traditional" operators will be identified 
on the basis of the distribution of licenses that occurred under Regulation 404, Article 19.1(a) 
and Regulation 1442, Article 3.1(a) for "Category A subfunction (a)". Importers will not need 
to produce new evidence. 

 
4. Licenses for TRQ "C" are intended to be distributed broadly in accordance with the principles 

to be utilized in managing of licenses for TRQ’s "A" and "B" and on the basis of imports of 
ACP-origin bananas.  

 
5. Within each TRQ, licenses may be used to import bananas from any source. Licenses to 

import bananas into TRQ "C" cannot be used to import bananas into TRQs "A" and "B", and 
vice versa. 

 
6. A "non-traditional" operator category will be created with respect to 17% of the quantity of 

the "A and B" TRQs.  Non-traditional operators cannot become traditional operators in 
subsequent periods. 

 
7. Management of non-traditional operators will be done by simultaneous examination, 

respecting the following conditions: 
 
 (a) the activity period to consider for registration shall be 2 years; 
 
 (b) the minimum annual customs value of imports into the EU to qualify shall be 

1.2 million € ; 
 
 (c) traditional importers in Quota C may only qualify as non-traditional importers in 

Quota A/B when they prove that they imported bananas from third countries other 
than ACP in the relevant period; 

 
 (d) in application for licenses, the maximum requested quantities for each non-traditional 

operator shall be not higher than 12.5% of the quantity reserved for non-traditional 
operators; 

 
 (e) a security of 150€/t shall be required; 
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 (f) a non-traditional operator shall be required to be responsible for shipping bananas to 
the EU; 

 
 (g) simultaneous examination shall be conducted in a pro-rata basis; 
 
 (h) dissuasive penalties shall apply in the event that a traditional operator be found to be 

controlling a non-traditional operator within the same Quota; 
 
 (i) transmissibility of licenses between non-traditional operators will be permitted. 
 
8. The licensing regime will be administered in good faith and on a non-discriminatory basis. 
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Annex II 
 

Phase II 
 
 
1. During Phase II, the provisions applying to Phase I will continue, except as provided in this 

Annex. 
 
2. In Phase II, TRQ "B" will be 453,000 tonnes (an increase of 100,000 tonnes).  The total for 

the "A" and "B" TRQs will be 2,653,000 tonnes. 
 
3. The TRQ "C" will be 750,000 tonnes and will be reserved for bananas of ACP origin. 
 
4. The share of import licenses to "traditional" operators for the "A" and "B" TRQs will be 

allocated in accordance with the procedure in Annex I. Import licenses will be distributed 
based on each qualified "traditional" operator's 1994-96 reference volume through 
31 December 2003.  Thereafter, the share of import licenses to "traditional" operators for the 
"A" and "B" TRQs will be allocated based only on usage of licenses issued under Phase II of 
this Understanding, through credible documentation. 

 
5. The Commission will provide regularly the verified statistics on the importation of bananas 

from Ecuador. 
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ANNEX B-2 
 

COMMUNICATION FROM THE UNITED STATES 
 
 
 

 WORLD TRADE 

ORGANIZATION 
WT/DS27/59 
G/C/W/270 
2 July 2001 

 (01-3275) 

 Original:   English 
 
 
 

EUROPEAN COMMUNITIES – REGIME FOR THE IMPORTATION, 
SALE AND DISTRIBUTION OF BANANAS 

 
Communication from the United States 

 
 

 The following communication, dated 26 June 2001, from the Permanent Mission of the 
United States to the Chairman of the Dispute Settlement Body, is circulated at the request of that 
delegation. 
 

_______________ 
 
 
 For the information of all Members, please find attached the text of the Understanding 
reached between the European Communities (EC) and the United States on 11 April 2001. 
 
 We have received and reviewed the EC's separate notification of 22 June 2001, to the Dispute 
Settlement Body (DSB) of our Understanding on bananas.  As we have explained to the EC during 
bilateral discussions last week and indicated at meetings of the DSB, the Understanding identifies the 
means by which the long-standing dispute over the EC's banana import regime can be resolved, but, 
as is obvious from its own text, it does not in itself constitute a mutually agreed solution pursuant to 
Article 3.6 of the DSU.  In addition, in view of the steps yet to be taken by all parties, it would also be 
premature to take this item off the DSB agenda. 
 
 The United States very much looks forward to the prospect of a resolution to this 
long-standing dispute, and we will of course continue to be pleased to consult with the Commission 
and other interested parties as the EC proceeds with implementing its regulations in accordance with 
the Understanding. 
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Understanding on Bananas 
 
 
A. The European Commission and the United States have identified the means by which the 

long-standing dispute over the EC’s banana import regime can be resolved. 
 
B. In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation 

No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for 
imports of bananas no later than 1 January 2006. 

 
C. In the interim, the EC will implement an import regime on the basis of historical licensing as 

follows : 
 
 1. Effective 1 July 2001, the EC will implement an import regime on the basis of 

historical licensing as set out in Annex 1. 
 
 2. Effective as soon as possible thereafter, subject to Council and European Parliament 

approval and to adoption of the Article XIII waiver referred to in paragraph E, the EC 
will implement an import regime on the basis of historical licensing as set out in 
Annex 2.  The Commission will seek to obtain the implementation of such an import 
regime as soon as possible. 

 
D. With respect to the United States' imposition of increased duties applied to certain EC 

products as of 19 April 1999 covering trade in an amount of US$191.4 million per year (the 
"increased duties"): 

 
 1. Upon implementation of the import regime described in paragraph C(1), the 

United States will provisionally suspend its imposition of the increased duties. 
 
 2. Upon implementation of the import regime described in paragraph C(2), the 

United States will terminate its imposition of the increased duties. 
 
 3. The United States may reimpose the increased duties if the import regime described 

in paragraph C(2) does not enter into force by 1 January 2002. 
 
E. The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 

that the EC has requested for preferential access to the EC of goods originating in ACP states 
signatory to the Cotonou Agreement; and will actively work towards promoting the 
acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the 
management of quota C under the import regime described in paragraph C(2) until 
31 December 2005. 

 
F. The EC and the United States have informed Ecuador and will cooperate in seeking the 

agreement of all parties. 
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Annex I 
 

Phase I 
 
 
1. A bound tariff-rate quota (TRQ) designated as quota "A" will be set at 2,200,000 tonnes.  An 

autonomous TRQ designated as quota "B" will be set at 353,000 tonnes.  These TRQs will be 
managed as one, with the total quota being 2,553,000 tonnes.  There is no expectation of 
allocation of shares of either of these TRQs among country suppliers, and the Commission 
will not seek to convene a meeting to that effect of the principal supplying countries except 
upon the joint request of all such countries.  The tariff applied to bananas imported in the "A" 
and "B" quotas shall not exceed 75 euro/tonne. 

 
2. A TRQ designated as quota "C" will be set at 850,000 tonnes. 
 
3. Import licenses for 83% of the "A" and "B" TRQs will be distributed to "traditional" operators 

based on each qualified "traditional" operator's 1994-96 average annual final reference 
volume ("reference volume") for the "A/B" quotas.  Qualified "traditional" operators will be 
identified on the basis of the distribution of licenses that occurred under Regulation 404, 
Article 19.1(a) and Regulation 1442, Article 3.1(a) for "Category A subfunction (a)".  
Importers will not need to produce new evidence. 

 
4. Licenses for TRQ "C" are intended to be distributed broadly in accordance with the principles 

to be utilized in managing of licenses for TRQ's "A" and "B" and on the basis of imports of 
ACP-origin bananas.  The European Commission and the United States will consult again 
within 4 weeks with a view to finalizing the licensing principles for TRQ "C". 

 
5. Within each TRQ, licenses may be used to import bananas from any source.  Licenses to 

import bananas into TRQ "C" cannot be used to import bananas into TRQs "A" or "B", and 
vice versa. 

 
6. A "non-traditional" operator category will be created with respect to 17% of the quantity of 

the "A and B" TRQs.  Non-traditional operators cannot become traditional operators in 
subsequent periods.  Management of non-traditional imports will be done by simultaneous 
examination. 

 
7. The licensing regime will be administered in good faith and on a non-discriminatory basis. 
 
8. The Commission will provide the United States as soon as possible the verified statistics 

confirming the implementation of this phase, taking into account the protection of business 
confidential information. 
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Annex II 
 

Phase II 
 
 
1. During Phase II, the provisions applying to Phase I will continue, except as provided in this 

Annex. 
 
2. In Phase II, TRQ "B" will be 453,000 tonnes (an increase of 100,000 tonnes).  The total for 

the "A" and "B" TRQs will be 2,653,000 tonnes. 
 
3. The TRQ "C" will be 750,000 tonnes and will be reserved for bananas of ACP origin. 
 
4. The share of import licenses to "traditional" operators for the "A" and "B" TRQs will be 

allocated in accordance with the procedure in Annex I.  Import licenses will be distributed 
based on each qualified "traditional" operator's 1994-96 reference volume through 
31 December 2003.  Thereafter, the share of import licenses to "traditional" operators for the 
"A" and "B" TRQs will be allocated based only on usage of licenses issued under Phase II of 
this Understanding, through credible documentation. 

 
5. The Commission will provide the United States as soon as possible the verified statistics 

confirming the implementation of this phase, taking into account the protection of business 
confidential information. 
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ANNEX B-3 
 

UNDERSTANDING ON BANANAS 
BETWEEN ECUADOR AND THE EC 

 
 

 WORLD TRADE 

ORGANIZATION 
WT/DS27/60 
G/C/W/274 
9 July 2001 

 (01-3398) 

 Original:   English 
 
 
 

EUROPEAN COMMUNITIES - REGIME FOR THE IMPORTATION, 
SALE AND DISTRIBUTION OF BANANAS 

 
Understanding on Bananas between Ecuador and the EC 

 
 

 The following communication, dated 3 July 2001, from the Permanent Mission of Ecuador to 
the Chairman of the Dispute Settlement Body, is circulated at the request of that delegation. 
 

_______________ 
 
 
 For the information of all WTO members, please find attached the text of the Understanding 
on Bananas reached by Ecuador and the European Communities on 30 April 2001. 
 

After a careful analysis on how best to present this Understanding to the membership of the 
Organization, having reviewed the separate notification made unilaterally by the EC on 22 June 2001 
(WT/DS27/58), and bearing in mind the subsequent discussions maintained with the EC after the 
Understanding was reached, Ecuador considers it necessary to put forward the following comments 
for the Members' consideration. 
 
1. The Understanding identifies means by which a long-standing dispute can be resolved. 

However, the Understanding also comprises of the execution of two phases and requires the 
implementation of several key features, which demands the collective action of the WTO 
membership. As Ecuador has expressed during the last two meetings of the DSB, it will 
remain vigilant that these phases and elements be fully implemented and executed. 

 
2. Once the EC has amended its banana import regime - which was found to be WTO 

inconsistent by the original panel that reviewed the case as a result of Ecuador's recourse to 
Article 21.5 of the DSU (WT/DS27/RW/ECU) - Ecuador notes that the Understanding 
reached with the EC refers to the current banana import regime in force as of 1 July 2001 as 
one of a transitory nature since, beginning at the latest on 1 January 2006, a new and 
definitive Tariff Only regime will be in force. 

 
3. Since the new EC banana import regime which is currently in force still requires that several 

steps be taken in the context of the DSB and other WTO bodies, it would be premature to take 
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this item off the DSB agenda which considers this issue at every regular meeting pursuant to 
Article 21.6 of the DSU. 

 
In light of the above and although Ecuador sees the Understanding as an agreed solution 

which can contribute to an overall, definite and universally accepted solution, it must be made clear 
that the provisions of Article 3.6 of the DSU are not applicable in this case. 
 

We request that you please circulate a copy of this letter with its attachment to all WTO 
Members and request that the Secretariat provide a copy of these documents to the Council of Trade 
in Goods. 
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Understanding on Bananas 
 

 
A. The European Commission and Ecuador have identified the means by which the long-
standing dispute over the EC’s banana import regime can be resolved. 
 
B. In accordance with Article 16(1) of Regulation No. (EC) 404\93 (as amended by Regulation 
No. (EC) 216\2001), the European Communities (EC) will introduce a Tariff Only regime for imports 
of bananas no later than 1 January 2006.  GATT Art XXVIII negotiations shall be initiated in good 
time to that effect, recognizing Ecuador as the principal supplier in these negotiations. 
 
C. In the interim, the EC will implement an import regime on the basis of historical licensing as 
follows : 
 

1. Effective 1 July 2001, the EC will implement an import regime on the basis of 
historical licensing as set out in Annex 1. 

 
2. Effective as soon as possible thereafter, subject to Council and European Parliament 

approval and to adoption of the Article XIII waiver referred to in paragraph F, the EC 
will implement an import regime on the basis of historical licensing as set out in 
Annex 2. The Commission will seek to obtain the implementation of such an import 
regime as soon as possible. 

 
D. Ecuador takes note that the European Commission will examine the trade in organic bananas 
and report accordingly by 31 December 2004. 
 
E. Upon implementation of the import regime described in paragraph C, Ecuador’s right to 
suspend concessions or other obligations of a level not exceeding US$201.6 million per year vis-à-vis 
the EC will be terminated. 
 
F. Ecuador will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC 
has requested for preferential access to the EC of goods originating in ACP States signatory to the 
Cotonou Agreement; and will actively work towards promoting the acceptance of an EC request for a 
waiver of Article XIII of the GATT 1994 needed for the management of quota C under the import 
regime described in paragraph C(2) until 31 December 2005. 
 
G. The EC and Ecuador consider that this Understanding constitutes a mutually agreed solution 
to the banana dispute. 
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Annex I 
 

Phase I 
 

 
1. A bound tariff-rate quota (TRQ) designated as quota "A" will be set at 2,200,000 tonnes. An 
autonomous TRQ designated as quota "B" will be set at 353,000 tonnes. These TRQs will be 
managed as one, with the total quota being 2,553,000 tonnes. There is no expectation of allocation of 
shares of either of these TRQs among country suppliers, and the Commission will not seek to convene 
a meeting to that effect of the principal supplying countries except upon the joint request of all such 
countries. The tariff applied to bananas imported in the "A" and "B" quotas shall not exceed 
75 euro/tonne. 
 
2. A TRQ designated as quota “C” will be set at 850,000 tonnes. 
 
3. Import licenses for 83% of the "A" and "B" TRQs will be distributed to "traditional" operators 
based on each qualified "traditional" operator’s 1994-96 average final reference volume ("reference 
volume") for the “A/B” quotas. Qualified “traditional” operators will be identified on the basis of the 
distribution of licenses that occurred under Regulation 404, Article 19.1(a) and Regulation 1442, 
Article 3.1(a) for “Category A subfunction (a)”. Importers will not need to produce new evidence. 
 
4. Licenses for TRQ “C” are intended to be distributed broadly in accordance with the principles 
to be utilized in managing of licenses for TRQs "A" and "B" and on the basis of imports of ACP-
origin bananas. 
  
5. Within each TRQ, licenses may be used to import bananas from any source. Licenses to 
import bananas into TRQ "C" cannot be used to import bananas into TRQs "A" and "B", and vice 
versa. 
 
6. A "non-traditional" operator category will be created with respect to 17% of the quantity of 
the “A and B” TRQs. Non-traditional operators cannot become traditional operators in subsequent 
periods. 
 
7. Management of non-traditional operators will be done by simultaneous examination, 
respecting the following conditions: 
 
 (a) the activity period to consider for registration shall be 2 years; 
 
 (b) the minimum annual customs value of imports into the EU to qualify shall be 

1.2 million € ; 
 

(c) traditional importers in Quota C may only qualify as non-traditional importers in 
Quota A/B when they prove that they imported bananas from third countries other 
than ACP in the relevant period; 

 
(d) in application for licenses, the maximum requested quantities for each non-traditional 

operator shall be not higher than 12.5% of the quantity reserved for non-traditional 
operators; 

 
 (e) a security of 150€/t shall be required; 
 

(f)  a non-traditional operator shall be required to be responsible for shipping bananas to 
the EU; 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS27/RW/USA 
Page B-18 
 
 

  

 
 (g) simultaneous examination shall be conducted in a pro-rata basis; 
 

(h) dissuasive penalties shall apply in the event that a traditional operator be found to be 
controlling a non-traditional operator within the same Quota; 

 
 (i) transmissibility of licenses between non-traditional operators will be permitted. 
 
8. The licensing regime will be administered in good faith and on a non-discriminatory basis. 
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Annex II 
 

Phase II 
 
 
1. During Phase II, the provisions applying to Phase I will continue, except as provided in this 
Annex. 
 
2. In Phase II, TRQ "B" will be 453,000 tonnes (an increase of 100,000 tonnes). The total for the 
"A" and "B" TRQs will be 2,653,000 tonnes. 
 
3. The TRQ "C" will be 750,000 tonnes and will be reserved for bananas of ACP origin. 
 
4. The share of import licenses to "traditional" operators for the "A" and "B" TRQs will be 
allocated in accordance with the procedure in Annex I. Import licenses will be distributed based on 
each qualified "traditional" operator’s 1994-96 reference volume through December 31, 2003. 
Thereafter, the share of import licenses to "traditional" operators for the "A" and "B" TRQs will be 
allocated based only on usage of licenses issued under Phase II of this Understanding, through 
credible documentation. 
 
5. The Commission will provide regularly the verified statistics on the importation of bananas 
from Ecuador. 
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ANNEX B-4 
 

THE ACP-EC PARTNERSHIP AGREEMENT 
DECISION OF 14 NOVEMBER 2001 

 
 

 WORLD TRADE 

ORGANIZATION 
WT/MIN(01)/15 
14 November 2001 

 (01-5786) 

MINISTERIAL CONFERENCE 
Fourth Session 
Doha, 9 - 14 November 2001 

 

 
 
 
 

EUROPEAN COMMUNITIES – THE ACP-EC PARTNERSHIP AGREEMENT 
 
 

Decision of 14 November 2001 
 

 
 The Ministerial Conference, 
 
 Having regard to paragraphs 1 and 3 of Article IX of the Marrakech Agreement Establishing 
the World Trade Organisation (the "WTO Agreement"), the Guiding Principles to be followed in 
considering applications for waivers adopted on 1 November 1956 (BISD 5S/25), the Understanding 
in Respect to Waivers of Obligations under the General Agreement on Tariffs and Trade 1994, 
paragraph 3 of Article IX of the WTO Agreement, and Decision-Making Procedures under Articles 
IX and XII of the WTO Agreement agreed by the General Council (WT/L/93); 
 
 Taking note of the request of the European Communities (EC) and of the Governments of the 
ACP States which are also WTO members (hereinafter also the “Parties to the Agreement”) for a 
waiver from the obligations of the European Communities under paragraph 1 of Article I of the 
General Agreement with respect to the granting of preferential tariff treatment for products originating 
in ACP States as required by Article 36.3, Annex V and its Protocols of the ACP-EC Partnership 
Agreement (hereinafter also referred to as “the Agreement”)1; 
 
 Considering that, in the field of trade, the provisions of the ACP-EC Partnership Agreement 
requires preferential tariff treatment by the EC of exports of products originating in the ACP States; 
 
 Considering that the Agreement is aimed at improving the standard of living and economic 
development of the ACP States, including the least developed among them; 
 
 Considering also that the preferential tariff treatment for products originating in ACP States 
as required by Article 36.3, Annex V and its Protocols of the Agreement is designed to promote the 
expansion of trade and economic development of beneficiaries in a manner consistent with the 

                                                      
1 As contained in documents G/C/W/187, G/C/W/204, G/C/W/254 and G/C/W/269). 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



 WT/DS27/RW/USA 
 Page B-21 
 
 

  

objectives of the WTO and with the trade, financial and development needs of the beneficiaries and 
not to raise undue barriers or to create undue difficulties for the trade of other members; 
 
 Considering that the Agreement establishes a preparatory period extending until 31 December 
2007, by the end of which new trading arrangements shall be concluded between the Parties to the 
Agreement; 
 
 Considering that the trade provisions of the Agreement have been applied since 1 March 2000 
on the basis of transitional measures adopted by the ACP-EC joint institutions; 
 
 Noting the assurances given by the Parties to the Agreement that they will, upon request, 
promptly enter into consultations with any interested member with respect to any difficulty or matter 
that may arise as a result of the implementation of the preferential tariff treatment for products 
originating in ACP States as required by Article 36.3, Annex V and its Protocols of the Agreement; 
 
 Noting that the tariff applied to bananas imported in the "A" and "B" quotas shall not exceed 
75 €/tonne until the entry into force of the new EC tariff-only regime. 
 
 Noting that the implementation of the preferential tariff treatment for bananas may be affected 
as a result of GATT Article XXVIII negotiations; 
 
 Noting the assurances from the Parties to the Agreement that any re-binding of the EC tariff 
on bananas under the relevant GATT Article XXVIII procedures should result in at least maintaining 
total market access for MFN banana suppliers and their willingness to accept a multilateral control on 
the implementation of this commitment. 
 
 Considering that, in light of the foregoing, the exceptional circumstances justifying a waiver 
from paragraph 1 of Article I of the General Agreement exist; 
 
 Decides as follows: 
 
1. Subject to the terms and conditions set out hereunder, Article I, paragraph 1 of the General 

Agreement shall be waived, until 31 December 2007, to the extent necessary to permit the 
European Communities to provide preferential tariff treatment for products originating in 
ACP States as required by Article 36.3, Annex V and its Protocols of the ACP-EC Partnership 
Agreement,2 without being required to extend the same preferential treatment to like products 
of any other member.  

 
2. The Parties to the Agreement shall promptly notify the General Council of any changes in the 

preferential tariff treatment to products originating in ACP States as required by the relevant 
provisions of the Agreement covered by this waiver.  

 
3. The Parties to the Agreement will, upon request, promptly enter into consultations with any 

interested member with respect to any difficulty or matter that may arise as a result of the 
implementation of the preferential tariff treatment for products originating in ACP States as 
required by Article 36.3, Annex V and its Protocols of the Agreement; where a member 
considers that any benefit accruing to it under the General Agreement may be or is being 
impaired unduly as a result of such implementation, such consultations shall examine the 
possibility of action  for a satisfactory adjustment of the matter. 

                                                      
2 Any reference to the Partnership Agreement in this Decision shall also include the period during 

which the trade provisions of this Agreement are applied on the basis of transitional measures adopted by the 
ACP-EC joint institutions. 
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3bis With respect to bananas, the additional provisions in the Annex shall apply. 
 
4. Any member which considers that the preferential tariff treatment for products originating in 

ACP States as required by Article 36.3, Annex V and its Protocols of the Agreement is being 
applied inconsistently with this waiver or that any benefit accruing to it under the General 
Agreement may be or is being impaired unduly as a result of the implementation of the 
preferential tariff treatment for products originating in ACP States as required by Article 36.3, 
Annex V and its Protocols of the Agreement and that consultations have proved 
unsatisfactory, may bring the matter before the General Council, which will examine it 
promptly and will formulate any recommendations that they judge appropriate. 

 
5. The Parties to the Agreement will submit to the General Council an annual report on the 

implementation of the preferential tariff treatment for products originating in ACP States as 
required by Article 36.3, Annex V and its Protocols of the Agreement. 

 
6. This waiver shall not preclude the right of affected members to have recourse to 

Articles XXII and XXIII of the General Agreement. 
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ANNEX 
 
 

 The waiver would apply for ACP products under the Cotonou Agreement until 
31 December 2007.  In the case of bananas, the waiver will also apply until 31 December 2007, 
subject to the following, which is without prejudice to rights and obligations under Article XXVIII. 
 
- The parties to the Cotonou Agreement will initiate consultations with Members exporting to 

the EU on a MFN basis (interested parties) early enough to finalize the process of 
consultations under the procedures hereby established at least three months before the entry 
into force of the new EC tariff only regime. 

 
- No later than 10 days after the conclusion of Article XXVIII negotiations, interested parties 

will be informed of the EC intentions concerning the rebinding of the EC tariff on bananas.  
In the course of such consultations, the EC will provide information on the methodology used 
for such rebinding.  In this regard, all EC WTO market-access commitments relating to 
bananas should be taken into account. 

 
- Within 60 days of such an announcement, any such interested party may request arbitration. 
 
- The arbitrator shall be appointed within 10 days, following the request subject to agreement 

between the two parties, failing which the arbitrator shall be appointed by the Director-
General of the WTO, following consultations with the parties, within 30 days of the 
arbitration request.  The mandate of the arbitrator shall be to determine, within 90 days of his 
appointment, whether the envisaged rebinding of the EC tariff on bananas would result in at 
least maintaining total market access for MFN banana suppliers, taking into account the 
above-mentioned EC commitments. 

 
- If the arbitrator determines that the rebinding would not result in at least maintaining total 

market access for MFN suppliers, the EC shall rectify the matter.  Within 10 days of the 
notification of the arbitration award to the General Council, the EC will enter into 
consultations with those interested parties that requested the arbitration.  In the absence of a 
mutually satisfactory solution, the same arbitrator will be asked to determine, within 30 days 
of the new arbitration request, whether the EC has rectified the matter.  The second arbitration 
award will be notified to the General Council.  If the EC has failed to rectify the matter, this 
waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime.  The 
Article XXVIII negotiations and the arbitration procedures shall be concluded before the 
entry into force of the new EC tariff only regime on 1 January 2006. 
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ANNEX B-5 
 

TRANSITIONAL REGIME FOR THE EC AUTONOMOUS 
TARIFF RATE QUOTAS ON IMPORTS OF BANANAS 

DECISION OF 14 NOVEMBER 2001 
 
 

 WORLD TRADE 

ORGANIZATION 
WT/MIN(01)/16 
14 November 2001 

 (01-5787) 

MINISTERIAL CONFERENCE 
Fourth Session 
Doha, 9 – 14 November 2001 

 

 
 
 

EUROPEAN COMMUNITIES – TRANSITIONAL REGIME FOR THE EC 
AUTONOMOUS TARIFF RATE QUOTAS ON IMPORTS OF BANANAS 

 
Decision of 14 November 2001 

 
 

The Ministerial Conference, 
 
Having regard to the Guiding Principles to be followed in considering applications for 

waivers adopted on 1 November 1956, the Understanding in Respect of Waivers of Obligations under 
the General Agreement on Tariffs and Trade 1994, and paragraphs 3 and 4 of Article IX of the 
Marrakesh Agreement Establishing the World Trade Organization (hereinafter "WTO Agreement"); 

 
Taking note of the request of the European Communities for a waiver from its obligations 

under paragraphs 1 and 2 of Article XIII of the GATT 1994 with respect to bananas; 
 
Taking note of the understandings reached by the EC, Ecuador and the United States that  

identify the means by which the longstanding dispute over the EC’s banana regime can be resolved, in 
particular their provision for a temporary global quota allocation for ACP banana supplying countries 
under specified conditions; 

 
Taking into account the exceptional circumstances surrounding the resolution of the bananas 

dispute and the interests of many WTO Members in the EC banana regime; 
 
Recognizing the need to afford sufficient protection to the ACP banana supplying countries, 

including the most vulnerable, during a limited transition period, to enable them to prepare for a tariff-
only regime; 

 
Noting assurances given by the EC that it will, upon request, promptly enter into consultations 

with any interested member with respect to any difficulty or matter that may arise as a result of the 
implementation of the tariff rate quota for bananas originating in ACP States; 
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Considering that, in light of the foregoing, the exceptional circumstances justifying a waiver 
from paragraphs 1 and 2 of Article XIII  of the GATT 1994 with respect to bananas exist; 

 
Decides as follows: 

 
1. With respect to the EC’s imports of bananas, as of 1 January 2002, and until 

31 December 2005, paragraphs 1 and 2 of Article XIII of the GATT 1994 are waived with 
respect to the EC’s separate tariff quota of 750,000 tonnes for bananas of ACP origin. 

 
2. The EC will, upon request, promptly enter into consultations with any interested member with 

respect to any difficulty or matter that may arise as a result of the implementation of the 
separate tariff rate quota for bananas originating in ACP States covered by this waiver; where 
a Member considers that any benefit accruing to it under the GATT 1994 may be or is being 
impaired unduly as a result of such implementation, such consultations shall examine the 
possibility of action  for a satisfactory adjustment of the matter. 

 
3. Any Member which considers that the separate tariff rate quota for bananas originating in 

ACP States covered by this waiver is being applied inconsistently with this waiver or that any 
benefit accruing to it under the GATT 1994 may be or is being impaired unduly as a result of 
the implementation of the separate tariff rate quota for bananas originating in ACP States 
covered by this waiver and that consultations have proved unsatisfactory, may bring the 
matter before the General Council, which will examine it promptly and will formulate any 
recommendations that they judge appropriate. 

 
4. This waiver shall not preclude the right of affected members to have recourse to Articles XXII 

and XXIII of the GATT 1994. 
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ANNEX C-1 
 

ARTICLE XXIV:6 NEGOTIATIONS 
ENLARGEMENT OF THE EUROPEAN UNION 

COMMUNICATION FROM THE EUROPEAN COMMUNITIES 
 
 

No. _________________ 
 WORLD TRADE 

ORGANIZATION 
G/SECRET/20 
30 January 2004 

 (04-0350) 

  
 Original:   English 

 
 

ARTICLE XXIV:6 NEGOTIATIONS 
 

Enlargement of the European Union 
 

Communication from the European Communities 
 

 
 The following communication, dated 19 January 2004, is being circulated at the request of the 
Delegation of the European Communities. 
 

_______________ 

Notification  
by the European Communities to  

the World Trade Organization and its Members 
concerning decisions to enter into a customs union, resulting from the 

 
Enlargement of the European Union  

 
by the accession of 

 
 The Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, 
the Republic of Slovenia and the Slovak Republic; 
 
 Pursuant to the Understanding on the Interpretation of Article XXIV GATT 1994, 
paragraph 4, incorporating the Guidelines adopted on 10 November 1980 (BISD 27S/26-28), 
paragraph 1 (the "Guidelines"). 
 
 Following, inter alia, the decision of 14 April 2003 of the Council of the European Union on 
the admission to the European Union of the Czech Republic, the Republic of  Estonia, the Republic of 
Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of 
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and pending the 
finalisation of ratification procedures, the European Communities have the honour to notify the WTO 
and its Members that these states have decided to become members of the European Union on 
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1 May 2004.  The Treaty of Accession is published in the Official Journal of the European Union 
L 236 of 23 September 2003.  A version subject to a legal disclaimer is published at: 
http://europa.eu.int/comm/enlargement/negotiations/treaty_of_accession_2003/index.htm. 
 
 Accordingly, the European Communities hereby notifies, within the framework of procedures 
laid down in Article XXIV GATT 1994, and in particular paragraph 6 thereof, the withdrawal on 
1 May 2004 of the commitments in Schedule XCII Czech Republic, Schedule CXLIV Republic of 
Estonia, Schedule CVII Republic of Cyprus, Schedule CXLIII Republic of Latvia, Schedule CL 
Republic of Lithuania, Schedule LXXI Republic of Hungary, Schedule CXVII Republic of Malta, 
Schedule LXV Republic of Poland, Schedule XCVI Republic of Slovenia, Schedule XCIII Slovak 
Republic and Schedule CXL1 of the European Communities of 15. 
 
 The European Communities is ready to enter into Article XXIV and XXVIII GATT 1994 
procedures including tariff negotiations or consultations to address compensatory adjustments 
provided for under Article XXIV.6 GATT 1994. 
 
 The data2 necessary for the purposes of applying Article XXIV.6 GATT 1994, as provided for 
in the Guidelines, paragraph 2, first and second sentences, is included in the Annex of this 
notification.  In accordance with the Guidelines, paragraph 2, third sentence, and paragraph 3, any 
proposed modifications or compensatory adjustments will be circulated and communicated separately.  
 
 The EC intends to communicate further data in the near future to members having negotiation 
rights. 
 
 Pending the completion of the Article XXIV and XXVIII GATT 1994 procedures and the 
creation of a new schedule valid for the European Communities of 25, the commitments in the 
European Communities Schedule CXL will be fully respected.  The new members of the European 
Union intend to align their Schedules with those of the European Communities on 1 May 2004. 
 
 Pursuant to the Guidelines, paragraph 1, the European Communities transmits this notification 
to the Secretariat, and requests the Secretariat to distribute this notification to all other Members in a 
secret document. 
 
 The above-mentioned data are available in electronic form only on the WTO Members' 
Homepage (http://members.wto.org), go to WTO Resources, then Market Access Schedules on Goods 
(login), and then to Other.  Download the zipped database and open using MS Access, choose your 
country to print the applicable data.  
 

_______________ 
 
 

                                                      
1 This schedule is a total of the tariff and other commitments of the European Communities of 15 

circulated under cover of WTO document G/L/65/Rev.1 of 19 March 1996.  It has subsequently been modified 
by G/MA/TAR/RS/16 of 2 April 1997 (certified WT/Let/156), G/MA/TAR/RS/30 of 13 May 1997 (certified 
WT/Let/178), G/L/65/Rev.1/Add.2 of 21 October 1997, G/MA/TAR/RS/47 of 10 February 1998 (certified 
WT/Let/261), G/L/65/Rev.1/Add.2/Corr.1 of 10 February 1998, G/L/65/Rev.1/Add.3 of 23 November 1998, 
G/L/65/Rev.1/Add.4 of 1 July 1999, and G/L/65/Rev.1/Add.5 of 22 February 2000. 

2 Please see the bottom of the page for more information on how to obtain the data.  The data are 
available in English only.  
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ANNEX C-2 
 

ARTICLE XXIV:6 NEGOTIATIONS 
ENLARGEMENT OF THE EUROPEAN UNION 

COMMUNICATION FROM THE EUROPEAN COMMUNITIES 
 
 

No. _________________ WORLD TRADE 

ORGANIZATION 
G/SECRET/26 
28 September 2006 

 (06-4638) 

 Original:   English 
 
 
 

ARTICLE XXIV:6 NEGOTIATIONS 
 

Enlargement of the European Union 
 

Communication from the European Communities 
 
 

 The following communication, dated 27 September 2006, has been received from the 
delegation of the European Communities. 
 

_______________ 
 

Notification  
by the European Communities to  

the World Trade Organization and its Members 
concerning decisions to enter into a customs union, resulting from the 

 
Enlargement of the European Union  

 
by the accession of 

 
the Republic of Bulgaria and Romania; 

 
 
 Pursuant to the Understanding on the Interpretation of Article XXIV GATT 1994, 
paragraph 4, incorporating the Guidelines adopted on 10 November 1980 (BISD 27S/26-28), 
paragraph 1 (the “Guidelines”). 
 
 Following, inter alia, the decision of 25 April 2005 of the Council of the European Union on 
the admission to the European Union of the Republic of Bulgaria and Romania and pending the 
finalisation of ratification procedures, leading to the entry into force of the Treaty of Accession, the 
European Communities have the honour to notify the WTO and its Members that these states have 
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decided to become members of the European Union on 1 January 2007. The Treaty of Accession is 
published in the Official Journal of the European Union L 157 of 21 June 2005.1 
 
 Accordingly, the European Communities hereby notifies, within the framework of procedures 
laid down in Article XXIV GATT 1994, and in particular paragraph 6 thereof, the modification of the 
Schedule of the European Communities in order to cover these new members of the European Union. 
 
 The new members of the European Union will be subject to the Schedules of the European 
Communities on 1 January 2007. Consequently, the commitments in Schedule CXXXIX of the 
Republic of Bulgaria and Schedule LXIX of Romania are withdrawn on 1 January 2007. 
 
 The data necessary for the purposes of applying Article XXIV.6 GATT 1994, as provided for 
in the Guidelines, paragraph 2, first and second sentences, is included in the Annex of this 
notification.2  In accordance with the Guidelines, paragraph 2, third sentence, and paragraph 3, any 
proposed modifications or compensatory adjustments will be circulated and communicated separately. 
 
 The European Communities is ready to enter into Article XXIV and XXVIII GATT 1994 
procedures including tariff negotiations or consultations to address compensatory adjustments 
provided for under Article XXIV.6 GATT 1994. 
 
 The European Communities requests the Secretariat to inscribe an item concerning these 
notifications on the agenda of the next Council meeting, subject to the rules on inclusion of items on 
the agenda, so that the Council may take any appropriate actions in this respect. 
 
 Pursuant to the Guidelines, paragraph 1, the European Communities transmits this notification 
to the Secretariat, and requests the Secretariat to distribute this notification to all other Members in a 
secret document. 
 
 
 
Annex:  Data for applying Article XXIV.62. 
 

                                                      
1 http://eur-lex.europa.eu/JOHtml.do?uri=OJ:L:2005:157:SOM:EN:HTML 
2 The data are available in electronic format and in English only.   
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ANNEX D 
 

SECTION VIII (CONCLUSIONS AND RECOMMENDATIONS) 
OF THE PANEL REPORT ON EC – BANANAS III (ARTICLE 21.5 – ECUADOR II) 

 
 
VIII. CONCLUSIONS AND RECOMMENDATIONS 
 
8.1 In light of the findings above, the Panel rejects the preliminary issue raised by the 
European Communities that Ecuador is prevented from challenging the European Communities' 
current import regime for bananas, including the preference for ACP countries, because of the 
Understanding on Bananas, signed by both Members in April 2001. 
 
8.2 Accordingly, and after having examined the substantive claims raised by Ecuador as well as 
the defences invoked by the European Communities, the Panel concludes that: 
 

(a) The preference granted by the European Communities to an annual duty-free tariff 
quota of 775,000 mt of imported bananas originating in ACP countries constitutes an 
advantage for this category of bananas, which is not accorded to like bananas 
originating in non-ACP WTO Members, and is therefore inconsistent with Article I:1 
of GATT 1994; 

(b) With the expiration of the Doha Waiver from 1 January 2006 as it applied to bananas, 
there is no evidence that, during the period that is relevant for this Panel's findings, 
that is, from the time of the establishment of the Panel until the date of this Report, 
any waiver from Article I:1 of GATT 1994 has been in force to cover the preference 
granted by the European Communities to the duty-free tariff quota of imported 
bananas originating in ACP countries; 

(c) The European Communities' current banana import regime, in particular its 
preferential tariff quota reserved for ACP countries, is inconsistent with 
Article XIII:1, with the chapeau of Article XIII:2, and with Article XIII:2(d) of the 
GATT 1994; 

(d) The tariff applied by the European Communities to MFN imports of bananas, set at 
€176/mt, without consideration of the tariff quota for 2.2 million mt bound at an in-
quota tariff rate of €75/mt, is an ordinary customs duty in excess of that set forth and 
provided for in Part I of the European Communities' Schedule.  This tariff is therefore 
inconsistent with the first sentence of Article II:1(b) of the GATT 1994; and, 

(e) It is unnecessary, for the resolution of this dispute, to make a separate finding on 
Ecuador's claim under Article II:1(a) of the GATT 1994. 

8.3 In consequence, the Panel concludes that, through its current regime for the importation of 
bananas, established in Council Regulation (EC) No. 1964/2005 of 29 November 2005, including the 
duty-free tariff quota for bananas originating in ACP countries and the MFN tariff currently set at 
€176/mt, the European Communities has failed to implement the recommendations and rulings of the 
DSB. 
 
8.4 Under Article 3.8 of the DSU, in cases where there is infringement of obligations assumed 
under a covered agreement, the action is considered prima facie to constitute a case of nullification or 
impairment of benefits under that agreement.  The European Communities has failed to rebut this 
presumption.  Accordingly, we conclude that to the extent that the European Communities has 
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maintained measures inconsistent with different provisions of the GATT 1994, it continues to nullify 
or impair benefits accruing to Ecuador under that Agreement. 
 
8.5 The Panel recommends that the Dispute Settlement Body request the European Communities 
to bring the inconsistent measures into conformity with its obligations under the GATT 1994. 
 

__________ 
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 WORLD TRADE 

ORGANIZATION 
WT/DS27/RW/USA/Corr.1* 
19 May 2008 
 

 (08-2290) 

  
 
 
 

EUROPEAN COMMUNITIES – REGIME FOR THE IMPORTATION, 
SALE AND DISTRIBUTION OF BANANAS 

 
Recourse to Article 21.5 of the DSU by the United States 

 
Report of the Panel 

 
Corrigendum 

 
 

 The last sentence of paragraph 1.13 should read: 
 

"The final report was circulated to Members on 7 April 2008.18 

 _______________ 

 18 See Panel Report on EC – Bananas III (Article 21.5 – Ecuador II), para. 1.19." 

 
 

__________ 
 
 

                                                      
* In English and Spanish only. 
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