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I INTRODUCTION

11 On 11 March 1996, the United States requested Canadato hold consultations pursuant to Article 4
of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) and
Article XXII1 of the General Agreement on Tariffsand Trade 1994 (GATT 1994) on certain measures
maintained by Canada, namely, measures prohibiting or restricting the importation into Canada of certain
periodicas; tax treatment of so-called " split-run” periodicals;, and the application of favourable postage
ratesto certain Canadian periodicals (WT/DS31/1). These consultations were held on 10 April 1996.
Asthey did not result in a satisfactory adjustment of the matter, the United States, in acommunication
dated 24 May 1996, requested the Dispute Settlement Body (DSB) to establish a panel to examine the
matter (WT/DS31/2).

1.2 The DSB, at its meeting on 19 June 1996, established apanel on the matter in accordance with
Article 6 of the DSU. In document WT/DS31/3, the Secretariat reported that the Panel would have
the following standard terms of reference and composition:

"To examine, in the light of the relevant provisions of the covered agreements cited by the
United States in document WT/DS31/2, the matter referred to the DSB by the United States
in that document and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements’.

1.3 On 25 July 1996, the Panel was constituted with the following composition:
Chairman: Mr. Lars Anell

Pandlists: Mr. Victor Luiz do Prado
Mr. Michael Reiterer

1.4 No Members reserved their rights to participate in the Panel proceedings as a third party.

15 The Panel met with the parties to the dispute on 11 October 1996 and 14-15 November 1996.
The Panel submitted its report to the parties on 21 February 1997.

I. FACTUAL ASPECTS

2.1 This Pand concerns three Canadian measures: Tariff Code 9958 which prohibits the importation
into Canada of certain periodicals, Part V.l of the Excise Tax Act, as enacted by Bill C-103 of
15 December 1995, which imposes an excisetax on certain " split-run” periodicals; and the application
of certain posta rates to certain Canadian periodicals including through actions of Canada Post
Corporation and the Department of Canadian Heritage.

A. Tariff Code 9958 - Import Prohibition

2.2 In 1965, the Canadian Government enacted Tariff Code 9958, in Schedule VI of the Customs
Tariff. Itisputinto effect by Article 114 of the Customs Tariff which provides that "the importation
into Canada of any goods enumerated or referred to in Schedule V11 is prohibited”.* Tariff Code 9958
appliesif an issue of a periodical imported into Canada is a special edition, including a split-run or
regiona edition, that contains an advertisement that is primarily directed to a market in Canada and

R.s.C. 1985, c. 41 (3rd Suppl.) as amended to 30 April 1996, s.114, Sch. VII, Item 9958, (1996 Customs Tariff:
Departmental Consolidation) Ottawa: Minister of Supply & Services Canada, 1996.
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that does not appear in identical form in all editions of that issue of the periodical that were distributed
in the periodica's country of origin. The Code defines an "issue" to include a special annual issue,
and a "periodical" to mean a periodical, the issues of which other than the special annual issue, are
published at regular intervals of more than six days and less than fifteen weeks and are distributed
asissues of adistinct publication or as a supplement to more than one newspaper, but does not include
a catalogue, a newspaper, or a periodica, the principal function of which is the encouragement,
promotion or development of the fine arts, letters, scholarship or religion.

2.3 For the purposes of determining whether or not an advertisement is primarily directed at the
Canadian market, anumber of factorsaretaken into consideration such aswhether there are enticements
to the Canadian market, references to the goods and services tax, listing of Canadian addresses as
opposed to foreign addresses, and specific invitations to Canadian consumers only.

2.4 The Code aso applies where an issue of a periodical imported into Canada is an edition in
which more than five per cent of the advertising content consists of advertisements directed to the
Canadian market. Advertisementsdirected to the Canadian market include those that indicate specific
sourcesof product or serviceavailability in Canadaor whichinclude specifictermsor conditionsrel ating
to the sale of goods or servicesin Canada.? The publisher of aperiodica is notified by the Department
of National Revenue for Customs and Excisewhen aperiodical isfound to bein contravention of Tariff
Code 9958.3

2.5 In 1988, the Canadian Parliament enacted an exception to Tariff Code 9958 which alows
Canadian publishers to have their periodicals, which must otherwise be Canadian issues of Canadian
periodicals, typeset or printed wholly or partially in the United States.

B. Part V.l of the Excise Tax Act

2.6 In 1995, Bill C-103, which added Part V.l - Tax on Split-run Periodicals to the Excise Tax
Act, became law.* The amendment calls for the imposition, levy and collection, in respect of each
split-run edition of aperiodical, atax equal to 80 per cent of thevalueof al the adverti sements contained
in the split-run edition. Thetax is levied on a per issue basis. The vaue of all advertisementsin a
split-run edition of a periodical is the total of al the gross fees for all the advertisements contained
in the edition.® The term "periodica" means printed materia that is published in a series of issues
that appear not less than twice a year and not more than once aweek. Where an issue of a periodical
ispublished in severa versions, each version isan edition of theissue. Each edition of the issue must
be considered separately when determining whether an edition is a split-run edition. The definition
of "periodical" explicitly excludes a catalogue which is substantially made up of advertisements.®

2.7 The amendment defines a split-run edition as an edition of an issue of a periodical that:

(i) is distributed in Canada;

2The Department of National Revenue for Customs and Excise has adopted and published guidelines providing details
relating to the application and administration of Code 9958 of the Customs Tariff (Revenue Canada Memorandum D9-1-10,
21 May 1993).

*The Importation of Periodicals Regulations (C.R.C., c. 533 asamended on 30 April 1996) describe the review process
as carried out by an officer or the Deputy Minister of the Department of Nationa Revenue for Customs and Excise.

4An Act to amend the Excise Tax Act and the Income Tax Act, S.C. 1995, c. 46.
Slbid., s. 38.
Slbid., ss.35(1) and 35(5).
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(i) in which more than 20 per cent of the editorial materia is the same or substantially
the same as editorial material that appears in one or more excluded editions of one
or more issues of one or more periodicals, and

(iii)  contains an advertisement that does not appear in identical form in al the excluded
editions.

Therearetwo exclusionary provisions. Under thefirst, the particular edition isnot a split-run edition
ifitisan editionthat isprimarily circulated outside Canada. In effect, thisisan exemption for editions
that aredistributedin Canada, but are mainly distributed outside Canada. Under the second, aparticular
edition of an issue of a periodical that would otherwise be a split-run edition is not a split-run edition
if al the advertisements in the particular edition appear in identical form in one or more editions of
that issue that are primarily distributed outside Canada and that have a combined circulation outside
Canadathat isgreater than the circulation in Canada of the particular edition. The purposeisto prevent
apublisher from qualifying for this exemption by having al the advertisementsinits Canadian split-run
edition also appear in one of its excluded editions that has a very small circulation.’

2.8 Further, agrandfathering provision provideslimited " grandfathering” treatment to certain existing
periodicalsthat distributed Canadian split-run editions prior to 26 March 1993. A particular periodical
isdigiblefor "grandfathering” treatment and therefore not subject to thetax on split-runsif the number
of split-run editions per year does not exceed the number of split-run editions that were distributed
during the 12-month period ending on 26 March 1993, provided that the periodicals continue to be
similar in editorial content and direction to the split-run editions distributed before that date. If the
number of split-run editions per year isincreased, the tax applies to the additional split-run editions.®

2.9 Depending on the circumstances, the person responsible for paying the tax is the publisher,
a person connected with the publisher, the distributor, the printer or the wholesaler of the split-run
edition. (The Excise Tax Act stipulates that a person is considered to be connected to another person
if one of them is controlled by the other or if both of them are controlled by the same person.® A
corporation iscontrolled by aparticular person if 50 per cent or more of its share of capita with voting
rights belongs to that person or to persons with whom that person does not deal at arm's length. A
partnership is controlled by a particular person if the person or persons with whom that person does
not ded at arm's length is or are entitled to 50 per cent or more of the partnership'sincome.’®) The
responsible person is the first of these persons who resides in Canada.** The responsible person can
be domestic- or foreign-owned or controlled. In order to ensure enforcement and collection of the
tax, the tax isimposed on aperson who residesin Canada. The persons connected with the responsible
person are jointly and severally liable for payment of thetax.*> Aswell, where the responsible person
isadistributor, aprinter or awholesaer (and if thereis more than one), they arejointly and severally
liable for payment of thetax.®®* Where a person other than the publisher pays the excise tax in respect
of a gplit-run edition, the person is deemed to have paid the tax on behaf of the publisher of the
periodica. The legislation authorizes the person to recover the amount of the tax from the publisher

"Ibid., ss.35(5).
8bid., s. 39.

%lbid., ss.35(2).
O1pid., ss.35(3).
Y1bid., ss.35(2).
Ppid., s 41.1.
Bbid., s 41.2.
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in a court of competent jurisdiction or to deduct or withhold the amount from any amount payable
by the person to the publisher or distributor of the periodical.**

C. Funded and Commercial Postal Rates

2.10 In 1981, the Canada Post Corporation (hereafter caled Canada Post) was established by the
Parliament of CanadaasaCrown corporation pursuant to the Canada Post Corporation Act (CPC Act).*®
Crown corporations are created by one of three methods: an Act of Parliament; letters patent under
the Canada Business Corporations Act; or Articles of Incorporation under the Canada Business
Corporations Act. According to atreatise on Crown law cited by Canada, Crown corporations are
created to separate the management of an activity from continuous partisan intervention and to provide
independence from the close financia controls within the government departmental structure.*® The
Government of Canada gains control over, and accountability from, Crown corporations primarily
through the Financial Administration Act (FA Act) and its Regulations. The FA Act endeavours to
strike a bal ance between the desires for public accountability and for private industry independence.
Parliament is required to approve the creation, mandate, and financing of new parent Crown corporations.
Government approval isrequired for annual corporate plans operating and capital budgets, and major
corporate acquisitions. The FA Act and the CPC Act define the responsibilities for the direction and
daily operation of the corporations.

2.11  TheCanadaPost publication entitled PublicationsMail Postal Rates, (effective4 March 1996),
describes the three categories of publications mail postal rates which are the subject of this dispute:
the "funded" publications rates and the commercial "Canadian” and commercia "Internationa”
publications rates. The first two categories apply to periodicals published and printed in Canada.
"Funded" rates are rates that are subsidized by the Canadian Government and commercia rates are
for publications ingligible for "funded" rates. "Canadian" rates are commercia rates available to
Canadian publications and " International” commercid rates apply to all foreign publications mailed
in Canada.

(i) "Funded" rates

2.12  Sinceits incorporation, the Government of Canada has provided funding to Canada Post to
support special ratesof postagefor €ligiblepublicationsthroughthe PublicationsDistribution Assistance
Program (hereafter called the Program). The Program, which was developed to promote Canadian
culture, provided funding through Canada Post to eligible Canadian publications, including periodicals,
mailed in Canadafor delivery in Canada. "Funded" postal rates are available to Canadian-owned and
-controlled paid circulation publications that are published and printed in Canada and meet certain
editorial and advertising requirements. In January 1990, the Government announced plansto gradually
phase out the Program and replace it with a system of direct funding to eligible publications. Since
the announcement, funding available for the Program has been gradually reduced. On 30 April 1996,
the current policy and funding agreement concerning the Program between Canada Post and the
Department of Canadian Heritage (hereafter called Canadian Heritage) was set to expire. At that time,
available funding would have been directed to eligible publishers through a replacement program.*’

Yhid., ss.41.3(2).
BR.s.C. 1985, c. C-10.

16p, Lordon, Crown Law (Toronto: Butterworths 1991) at 49, 57 and 58. The next five sentences are aso from this
source.

YCanada Gazette, Part 11, Vol 130, No. 10, Newspapers and Periodicals Regulations, repeal, SOR/96-209, 23 April
1996, Regulatory Impact Analysis Statement.
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2.13 TheProgram and its funding structure was extended for three years through a Memorandum
of Agreement (MOA), signed in March 1996 and effective 1 May 1996, between the Department of
Communications (now the Department of Canadian Heritage) and Canada Post.*® This new agreement
provides for payments of funds in quarterly instalments by Canadian Heritage to Canada Post "in
exchange for providing prescribed postage rates for publications deemed eligible to the Publications
Assistance Program”, and the transfer of the program administration from Canada Post to Canadian
Heritage.'® Canadian Heritage had requested within the new agreement that Canada Post initiate the
complete remova of funded publications mail from the regulations associated with the CPC Act, effective
April 1996.%° On 23 April 1996, Canada Gazette published arepeal of the Newspapersand Periodicals
Regulations pursuant to Subsection 19(1) of the CPC Act. The revocation was intended to facilitate
the transfer of eligibility assessment from Canada Post to Canadian Heritage, to reduce the Program's
admini strative costswhileexpediting and simplifying modificationstoitspolicies™, andto allow Canada
Post and Canadian Heritage to respond more appropriately and morerapidly to Program and customer
needs.

2.14  Theamounts authorized by the MOA are CD$58 million for the period commencing 1 May 1996
and ending 31 March 1997; CD$57.9 million for the period 1 April 1997 to 31 March 1998; and
CD$47.3 million for the period 1 April 1998 to 31 March 1999.

2.15 Canadian Heritageadministersthedigibility requirementsfor the Program based onthecriteria
specified in Schedule A to the MOA. Canadian Heritage is responsible for the administration of the
eigibility requirements for the Program, and Canada Post must accept for distribution all publications
that areeligible under the Program oncethe publication is approved by Canadian Heritage. For digible
publications to receive funded rates, the publisher must first enter into a sales agreement with Canada
Post prior to posting under the Program. Rates of postage for publications eligible under the Program
are set out in Schedule C of the MOA and are as follows:

a) First 10,000 copies of an issue addressed to Bona Fide Subscribers and newsdealers in
Canada:
per kg or fraction thereof: Year 1: $0.390
Year 2. $0.395
Year 3: $0.405
or, per individually addressed copy whichever is the greater:
Year 1: $0.078
Year 2. $0.079
Year 3: $0.081

b) Copies exceeding the first 10,000 copies of an issue addressed to Bona Fide Subscribers
and newsdeslers in Canada:
per kg or fraction thereof: Year 1: $0.430
Year 2. $0.435
Year 3: $0.445
or, per individually addressed copy, whichever is the greater:
Year 1: $0.086
Year 2. $0.087

BMemorandum  of Agreement (MOA) Concerning the Publications Assistance Program Between the Department of
Communications and Canada Post Corporation.

Bcanada Gazette, Part I1, Vol 130, No. 10.
Dpid.
2 pid.
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Year 3: $0.089

(Year 1: 1 May 1996 to 31 March 1997; Year 2: 1 April 1997 to 31 March 1998;
Year 3: 1 April 1998 to 31 March 1999.)

2.16 Inordertobeeligiblefor funded rates, Canadian publicationsmust generally meet thefollowing
criteriac (i) produced by a person or company whose primary business is publishing®; (ii) Canadian
ownership and control; (iii) published, printed and mailed in Canada; (iv) edited in Canada®; (V)
eligibleeditoria categories™; (vi) minimum paid circulation requirement®; (vii) maximum advertising
alowance®™; (viii) frequency®; and (ix) minimum price.?®

(i) Commercial "Canadian" and commercial "International" rates

2.17  CanadaPost has authority to set itscommercid rates outside of regulation, pursuant to subsections
16(1) and 21(a) of the CPC Act, for any person who has entered into an agreement with Canada Post
for (a) the variation of rates of postage on the mailable matter of that person in consideration of his
mailing in bulk, preparing the mailable matter in a manner that facilitates the processing thereof or
receiving additional servicesin relation thereto;...".? In order to take advantage of this provision and
receive commercial posta rates and service, a publisher must enter into an agreement with Canada
Post. For aCanadian publication, this agreement isthe " Publications Mail Product Service Agreement"®,
and for aforeign publication mailed in Canada, this agreement isthe "Internationa Publications Mail
Product (Canadian Distribution) Sales Agreement”.3 These arrangements are intended to benefit
Canadian and foreign publications and their subscribers by reducing mailing costs and improving ddivery
standards. Appendix A of each "Agreement" contains the commercial "Canadian” and commercial
"International” rates. These rates are identical to those found in the Publications Mail Postal Rates
(referred to in paragraph 2.11) which divides commercia ratesinto thosethat apply for (i) mail service
for Canadian publications that are indigible for "funded" rates (Rate Code 5); and (ii) mail service
for international publications (Rate Code 6 or what are called "International” rates in this dispute).
Further, special agreements may be entered into for both Canadian and non-Canadian publications
whereby terms and conditions (including rates of postage) may be established on a case-by-case basis.

22Funded rates cannot be used to promote a specific business, service, fraternal, trade or professional organizations
(MOA).

ZAn eligible publication must be edited by persons residing in Canada (editing encompasses the commissioning of editorial
material and artwork, supervising writers, illustrators and photographers regarding the final format of the material, as well
as laying out, copy editing and proofreading, and otherwise preparing the contents for printing) (MOA).

24Eligible publications must be published for the dissemination to the public consisting of either news, comment and
anaysis of news and articles on topics of current public interest; or articles on religion, the sciences, agriculture, forestry,
the fisheries, socia or literary criticism, reviews of literature or the arts, or be an academic or scholarly journa; or articles
promoting public health and published by a non-profit organization administered on anational or provincial basis (MOA).

No less than 50 per cent of an eligible publication's total circulation must be paid circulation (MOA).

%No more than 70 per cent of the space, including advertising inserts, in an €ligible publication may be devoted to
advertising (MOA).

2|t must be published not less than twice a year and not more than 56 times a year (MOA).

21t must have a stated subscription price of $0.50 or more per copy and $6.00 or more per year.
PR.s.C. 1985, ¢.C-10, s. 21(a).

30Canadian Publications Mail Products Sales Agreement, 1 March 1995.

3lnternational Publications Mail Product (Canadian Distribution) Sales Agreement, 1 March 1994.
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2.18 Publications must meet the six criteria enumerated below in order for their publishersto enter
into either a" Publications Mail Products Sales Agreement” or an "Internationa Publications Mail Product
Sales Agreement”. Additionally for the former, the publication "must be a newspaper, newsletter or
periodica, published, printed and mailed in Canada'.®* Additionally for the latter, the publications
"must be a newspaper, newsletter or periodical printed outside of Canada or registered under Rate
Code 5 prior to 1 March 1992".%

Six criteria:

(i) publishedfor thepurposes of disseminating tothe public news, articlescontaining comments
on or analysis of the news, and articles with respect to other topics currently of interest to the
generd public;

(ii) devoted primarily to one or more of religion, the sciences, agriculture, forestry, the
fisheries, social or literary criticismor reviewsof literatureor thearts, or academic or scholarly
writings;

(iii) published at a frequency of not less than four times a year;

(iv) addressed to a subscriber, non-subscriber, company or to a newsdeder in Canada;

(v) containing not more than 70 per cent of the space devoted to advertising in more than
50 per cent of the issues published during any twelve month period; and

(vi) published by or at the direction of a person whose principa business is publishing.

2.19 The rates for the commercial "Canadian” and commercia "International” publications mail
service are summarized as follows:

Commercial "Canadian” rates:
Minimum postage per addressed copy (100g or less)  Price per copy

Local rurd rates $0.103
Local urban rates $0.231
Regiona rates $0.184
Nationa rates $0.378

Commercial "International” rates:
Minimum postage per addressed copy (100g or less)  Price per copy
Rates for foreign magazines, newspapers or
news etters mailed in Canada (inbound) $0.436

Two sub-categories include discounts for paletization and by-pass. Non-subsidized Canadian publications
can receive discounts of $0.01 to $0.02 per copy if paletized, and discounts ranging from $150.00
t0 $200.00 per truck load for aby-passor downstreamentry. Thesediscountsarenot availablegenerally
to foreign publications mailed in Canada. Further, the commercial "Canadian” and commercial
"International" categories have not been subject to regulation since 1994 and 1992, respectively.®

32Canadian Publications Mail Products Sales Agreement, para. 5.1
SBInternational Publications Mail Product (Canadian Distribution) Sales Agreement, para. 4.1.
34SOR/94-210, 24 February 1994 and SOR/91-641, 7 November 1991.
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. MAIN ARGUMENTS
3.1 The United States asked the Panel to find that:
€) Tariff Code 9958 is inconsistent with Article X1 of GATT 1994;

(b) Part V.I of the Excise Tax Act is inconsistent with Article I11:2 of GATT 1994, or
in the alternative, Article l11:4 of GATT 1994; and

(© The application by Canada Post of lower postal rates to domestically-produced
periodicas under the "funded" and "commercia” rate systems is inconsistent with
Article 111:4 of GATT 1994, and is not a domestic subsidy within the meaning of
Article 111:8 of GATT 1994.

3.2 Canada asked the Pandl to find that:
€) Tariff Code 9958 is justifiable under Article XX(d) of the GATT 1994;

(b) Article Il of GATT 1994 does not apply to Part V.I of the Excise Tax Act, and if
the Panel decides that it does apply, Part V.1 is consistent with Article Il of GATT
1994;

(© Articlelll:4 of GATT 1994 does not apply to the commercia rates charged by Canada
Post, and the funds paid by the Department of Canadian Heritage to Canada Post for
the"funded" rates are allowable subsidies pursuant to Articlel11:8(b) of GATT 1994.

A. Tariff Code 9958 - Import Prohibition
) Article XI:1

3.3 The United States argued that the Canadian import prohibition on the productslisted in Tariff
Code 9958 is aviolation of Article X1:1 of GATT 1994, which prohibits quantitative restrictions on
imports. By itsterms, Tariff Code 9958 applies both to specia Canadian editions of magazines that
are aso published in versions targeted at readers in other countries (i.e. split-runs) and to magazines
produced solely for the Canadian market. Ineither case, theimport ban appliesif theperiodica contains
even a small amount of advertising directed primarily at Canadian readers - single advertisement in
the case of split-runs and five per cent or more of the advertising space in the case of magazines
generaly. The ban eliminates these magazines from the Canadian magazine market, and ensures that
only Canadian magazines can compete for domestically-oriented advertising. Canada did so for the
specific purpose of ensuring that Canadian magazines can enjoy a monopoly on the sale of magazines
containing such advertisements. Advertisingisanimportant sourceof revenuefor magazinepublishers.
Thus, granting domestic magazines a monopoly on local advertising provides them a competitive
advantage over foreign-produced magazines that are denied the right to carry such advertisements.

3.4 Canada argued that the United States claim that the Canadian | egislation createsa" monopoly"
for Canadian publishers of advertisementsdirected at the Canadian market isinconceivableintheNorth
Americanenvironment. Theexistenceof " spillover" advertising, whereby advertisementsfor generally-
available products in wide-circulation US magazines automatically reach the Canadian public, with
very significant consequences for the competitiveness of the Canadian industry, is sufficient by itself
to prevent the creation of any true monopoly. The "monopoly" effect complained of by the United
States has nothing to do with the first part of the Code, dealing with split-runs, or with the Excise
Tax Act. It istrue that the second part of the Tariff Code prevents the entry of foreign magazines
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with substantial amounts of advertising directed specifically at Canadian, as a means of preventing
an easy way to get around the split-run prohibition. However, the 5 per cent rule applies only to a
limited type of advertising with Canadian addresses and phone numbers, and this aspect of the policy
has not been carried forward to the excise tax provisions, which are strictly limited to the split-run
phenomenon.

(i)  Article XX(d)

3.5 Canada added that Tariff Code 9958 is a measure intended to secure the attainment of the
objectives of Section 19 of theIncome Tax Act. Theissueiswhether Tariff Code 9958 can bejustified
as a necessary measure within the meaning of Article XX(d). Because it forms an integra part of a
package of measures with a single objective, it can be so justified on a natura and reasonable reading
of the treaty language. Canadian public policy for the magazine industry is designed to provide
Canadians with adistinctive vehicle for the expression of their own ideas and interests. Such avehicle
faces enormous competition from foreign magazinesfor both advertising and readership. Public policy
measures aim to balance the need to establish and maintain a place for Canadian periodicas in their
own domestic market while at the sametime ensuring that Canadians have unrestricted accesstoforeign
periodicas. To achieve this long-standing policy objective, government policy has focused on two
areas. advertising and distribution. The Government of Canada has introduced a series of measures
to ensure that magazines with editorial content developed for the Canadian market can compete for
the limited advertising revenues. These measures include Tariff Code 9958, Sections 35-41 of the
Excise Tax Act and Section 19 of the Income Tax Act. Section 19 of the Income Tax Act allows a
deduction for advertising directed at the Canadian market. Tariff Code 9958 restricts the importation
into Canada of periodicas whose advertising has been purchased especidly to reach a Canadian audience.
The general objective of these measures is to help the Canadian periodical industry raise advertising
revenues. Tariff Code 9958 ensures the achievement of this goal, with Section 19 of the Income Tax
Act.

" Secure compliance"

3.6 The United States referred to the panel on United Sates - Standards for Reformulated and
Conventional Gasoline (" US- Standardsfor Gasoline") which states that aparty invoking an exception
under Article XX(d) has to demonstrate the following elements:

"(1) that the measures for which the exception are being invoked - that is, the
particular trade measures inconsistent with the General Agreement - secure
compliance with laws or regulations themselves not inconsistent with the Generd
Agreement;

2 that the inconsistent measures for which the exception is being invoked are
necessary to secure compliance with those laws or regulations; and

3 that the measures are applied in conformity with the requirements of the
introductory clause of Article XX.

In order to justify the application of Article XX(d), all the above elements have to be satisfied".*

Spanel Report on United States - Standards for Reformulated and Conventional Gasoline, adopted on 20 May 1996,
WT/DS2/R, para. 6.31 (emphasis in originad).
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3.7 Canada s import prohibition fails to meet any of these requirements. With respect to the first
requirement, Canada has failed to demonstrate that its import ban secures compliance with Section 19
of the Income Tax Act. Canada has not claimed that the import ban is meant to enforce the income
tax provisions, only that theimport ban and the income tax measures advance the same objective (through
different means), which is to channel al domestic advertising to domestic magazines.

3.8 Canada noted that the conformity of the Income Tax Act with GATT 1994 is not being
challenged. Tariff Code 9958 and Section 19 of the Income Tax Act are conceived to dea with the
problem of split-runs with inserted Canadian advertising. The ideais that the income tax provision
would cover magazines printed in Canada and the border measure would cover magazines printed outside
the country. The effectiveness of the non-deductibility provision standing by itself would obviously
be very limited. The problem isthat of foreign companies that sold into the Canadian market but are
not subject to Canadian income tax. This would be more than a loophole, given the open nature of
the Canadian economy and the degree of import penetration. It would largely destroy the effectiveness
of the income tax measures.

3.9 Canada drew the Panel's attention to the panel report on EEC - Regulations on Parts and
Components® (" EEC - Partsand Components") whichintroducesavery stringent test for theapplication
of Article XX(d), under which the non-conforming measures have to be necessary for the enforcement
of another law, and not merely in order to ensure that the objectives of that law be fulfilled. This
test isentirely appropriate where the issue is the enforcement of regulatory statutes and ordinary fiscal
measures designed to raise revenue, where compliance with the statute is virtualy synonymous with
the attainment of its objectives. If, for example, an environmenta measure is complied with, its objective
is ipso facto attained.

3.10 The EEC - Parts and Components panel interpreted Article XX(d) in terms of enforceability
as opposed to measures designed to ensure that the objectives of another measure are not undermined.
Canada is not challenging that decision or its reasoning. It makes sense in the context of regulatory
statutes with prohibitions or even tax statutesthat are designed to raise revenue and prevent tax evasion.
It isdoubtful, on the other hand, that an enforceability test is meaningful in the case of afiscal or other
economic incentive where forma compliance is not the real object, and substantial compliance can
not be separated from the underlying social and economic objectives the measure is designed to secure.
In the case of a fiscal incentive whose sole purpose is to influence business decisions in a certain
direction, compliance has to bejudged in terms of effectiveness. Canada suggests, therefore, that the
application of the exception in Article XX(d) should take account of the nature of the measures under
consideration, and that the test in the EEC - Parts and Components panel decision should not berigidly
applied without taking account of these circumstances.

3.11  Further, the US consideration that compliance is always a matter of enforceability, no more
no less, may beavalid proposition, asheld in EEC - Parts and Components, for mandatory legislation
based on prohibitions or exactions. Compliance and effectiveness are synonymous in the case of the
vast mgjority of legislative measures. But Section 19 is not an ordinary tax measure, designed to raise
revenue for the public purse or prevent tax evasion. In the case of afiscal or other economicincentive
whose sole purposeistoinfluence businessdecisionsin a certain direction, compliance hasto bejudged
in terms of effectiveness as well as enforceability. The distinction is between formal compliance and
real or substantial compliance, whichin thiscase has nothing to do with whether deductionsareproperly
claimed but with the policy behind this entire set of measures.

panel Report on European Economic Community - Regulations on Parts and Components, adopted on 16 May 1990,
BISD 379/132.
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3.12 TheUnited Statesargued that the panel on EEC - Partsand Components dismissestheargument
that Article XX(d) permits governments to maintain GAT T-inconsistent measures to "ensure the
attainment of theobjectivesof [GATT-consistent] lawsand regulations” rather than to prevent viol ations
of the GATT-consistent laws or regulations.® That panel stated that the interpretation it rejects would
make the function of Article XX(d) "substantially broader" and would not be consistent with the fact
that Article XX(d) applies only in the specific circumstances set out in that paragraph - namely, to
secure compliance with GATT-consistent laws or regulations.

3.13 Canadd s claim that the import ban does not seek "formal compliance" with Section 19 of the
Income Tax Act, but rather "real or substantial compliance”, which Canada admits "has nothing to
do with whether deductions are properly claimed”, is simply another way of stating that the import
ban helps advance the same overall (protectionist) aim as Section 19. However, the import ban does
not " secure compliance" with Section 19, and thus does not fall within the purview of Article XX(d).
If accepted, Canada sview of Article XX (d) would alow WTO Membersto adopt al manner of GATT-
incons stent measures on the ground that they further the same objectives as other protectionist legidation.
Asthe EEC - Parts and Components panel makes clear, the phrase " secure compliance" does not reach
measures that merely help ensure that domestic policy goals are realized.

" Necessary"

3.14 TheUnited States noted that the panel report on United States - Section 337 of the Tariff Act
of 1930 ("US - Section 337") observed that :

"[A] contracting party cannot justify a measure inconsistent with another GATT provision as
'necessary’ in terms of Article XX(d) if an alternative measure which it could reasonably be

expected to employ and which is not inconsistent with other GATT provisionsis available to
it".%®

Thenormal way for tax authoritiesto enforceincometax provisionsisto audit the relevant tax returns,
and to make adjustments to those returns where necessary to secure compliance. Tax, civil, or crimina
penalties may be imposed where warranted in individual cases. Such measures would normally be
entirely consistent with GATT and in any event would be applied to particul ar taxpayers, not toimports.
It is extraordinary for income tax enforcement measures to take the form of restrictions on trade in
goods. Canada has demonstrated no basisfor why, of al possible measures, it is necessary to impose
a blatantly GATT-inconsistent import ban to secure compliance with Section 19 of the Income Tax
Act nor why normal tax enforcement procedures were insufficient.

3.15 Canada stated that the panel in US — Section 337%° held that the term "necessary" required
theuseof theleast trade-restrictivemeasureavailable. Canadasubmitsthat thereareno other measures,
less restrictive or otherwise, that would accomplish the objective. If split-runs could be imported,
with Canadian advertisements often placed by businessesfor which Canadian tax liability isirrelevant,
the program would simply no longer work.

3.16 Canadathereforereiteratesits suggestion that the application of the exception in Article X X(d)
should take account of the nature of the measures under consideration, and that the test in the EEC -
Parts and Components and the US - Section 337 panel decisions should not be rigidly applied without

¥Ipid., para. 5.17 (emphasis added).

3panel Report on United States - Section 337 of the Tariff Act of 1930, adopted on 7 November 1989, BISD 365/345,
para. 5.26.

*bid., at 392, paras. 5.25-5.27.
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taking account of these circumstances. The Panel should recall that Code 9958 and the income tax
provision have aways been considered part of asingle, indivisible package of complementary, indivisible
measures and should be treated as such for the purposes of Article XX(d).

3.17 TheUnited States stated that even if one wereto credit Canada’ s argument that Article XX(d)
covers measures necessary to secure the attainment of the domestic policy goas embedded in other
laws, the import ban would still not be "necessary" for such a purpose. The objective of Section 19
is to support Canada' s magazine industry. Canada has not shown why GATT-consistent measures
(such as subsidies paid directly to producers) would not reasonably be available to it for advancing
this objective.

(iii)  Chapeau to Article XX

3.18 Canada noted that each term of Article XX(d), including its Preamble, should be given
consideration when examining whether Tariff Code 9958 could be justified as a necessary measure
within themeaning of thetreaty. Since Tariff Code 9958 isa" measure" directed against importsfrom
all foreign countriesand not only the United States, itis" not applied in amanner which would constitute
ameans of arbitrary or unjustifiable discrimination between countries where the same conditions prevail”,
as stated in the preamble to Article XX. Similarly, having regard to the application of Tariff Code
9958 since its adoption, it could not be claimed that it has been "applied in a manner which would
constitute ... adisguised restriction on internationa trade". Tariff Code 9958 is not applied in such
away as to constitute a restriction on international trade, as the evidence so strongly demonstrates,
nor doesit prohibit theimportation of foreign periodica sinto Canadaor threatentheir dominant position
in the English-Canadian market place.

3.19 The United States considered that because the import ban does not satisfy the terms of
paragraph (d) of Article XX, the Panel does not need to ascertain whether or not it is in conformity
with the introductory clause of Article XX. However, were the Panel to reach this issue, it should
find that Canada s import ban does not meet the requirements of the introductory clause, because the
import ban constitutes " ameans of arbitrary and unjustifiable discrimination between countries where
the same conditions prevail,” and is aso "a disguised restriction on international trade.” In the US
- Sandards for Gasoline case, the Appellate Body states that whatever ese the term " disguised restriction
oninternational trade" means, it could bereadto encompassany " . . . restrictionsamountingto arbitrary
or unjustifiablediscrimination in international trade taken under the guise of ameasure formally within
the terms of an exception listed in Article XX".% The import ban’s "arbitrary”" and "unjustifiable"
natureis apparent from the very structure of Tariff Code 9958. Application of the import ban depends
on advertising content and on salesin more than one country - factorsthat arerelevant only for purposes
of distinguishing between those categories of foreign-produced magazines that compete with Canadian
magazinesfor Canadian advertising revenuesand thosethat donot. Theimport banthereforeconstitutes
a "disguised restriction on internationa trade".

3.20 Moreover, the expression "between countries’ in the chapeau to Article XX includes a
comparison between Canada and other countries as well as between countries other than Canada. The
import prohibition bars only magazines produced outside Canada, thus discriminating in favour of
magazines produced in Canada. There are no relevant conditions prevailing in Canada or elsewhere
that would justify the discrimination imposed on foreign-produced split-runs. Thus, for the reasons
discussed above, theimport ban constitutes™ arbitrary or unjustifiable discrimination between countries
where the same conditions prevail".

40Appellate Body Report on United Sates - Standardsfor Reformulated and Conventional Gasoline, adopted on 20 May
1996, WT/DS2/AB/R at 25.
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3.21 Canadaconsideredthat the United Statesargued that theprohibition on arbitrary or unjustifiable
discrimination requires a comparison between other countries and Canada, and not just between countries
other than Canada. This, in effect turns this Article into a national treatment proviso. An import
prohibition or restriction could never meet thistest. The effect would be to remove Article X1 amost
completely from the range of measures that can potentially be subject to Article XX derogations. The
interpretation suggested here is novel. It does not correspond to the way the chapeau to Article XX
has been interpreted in the past, as shown by the 1982 decision on United Sates- Prohibition on Imports
of Tuna and Tuna Products from Canada®, and the 1983 decision on United Sates - Imports of Certain
Automotive Spring Assemblies.*” In both those decisions, a US import prohibition was held not to be
discriminatory within the meaning of the chapeauto Article XX, becauseit applied equally toal foreign
countries exporting to the United States.

B. Part V.l of the Excise Tax Act

3.22 The United States argued that the excise tax was designed specifically to shore up Canada's
GATT-inconsistent import prohibition. Canadadid not deny that thisisso, or that thetax was designed
to eliminate the competition between split-run magazines and domestically produced magazines. The
purpose of the tax is protectionist - namely, to ensure that only Canadian magazine producers capture
al of the revenues associated with advertisements directed specificaly at Canadian readers. The
Canadian magazine tax is designed to ensure that foreign-based publishers forego the commercially
attractive option of publishing a split-run edition of an existing magazine for the Canadian market.
Any such edition will be hit with aprohibitive 80 per cent excisetax. Thismeansthat foreign magazine
producers contemplating sales in the Canadian market can not make use of the economies of scale that
split-run editions provide. Split-run editions drive down per unit production costs by spreading the
expense of producing articles and photographs over a greater number of magazines. The Canadian
tax ensures that no foreign-based publisher can take advantage of those lower costs to compete in the
Canadian market against wholly Canadian-produced magazines.

3.23  Canadd spolicy of protecting itsdomestic publishing industry from import competitionislong-
standing. Since the early 1900s, Canada has provided subsidized, lower postal rates exclusively to
Canadian-produced magazines.** More recently, Canada sought to protect its industry by targeting
imported periodicals sold into Canada as " split-run” or "regiona" editions. A publisher produces a
"gplit-run" edition of asingle issue of amagazine by separating (" splitting") the editorid content (articles,
photographs, artwork, etc.) and the advertising content of the magazine. The publisher then produces
two or more separate regiona editions of the issue of the magazine. Each edition shares some or all
of the editoria content, but the advertising content in each edition may differ, because each edition
is distributed in a different geographic market and the advertising is directed at that specific market.

3.24  Concerned that imported split-run editions of magazines would divert advertising revenues
from domestic competitors, Canada enacted Tariff Code 9958 in 1965 specifically to prohibit the
importation of split-run editions as well as any other magazine containing a more than a de minimis
amount of advertising directed at the Canadian public, and in 1976 prohibited income tax deductions
for advertisements placed in foreign-owned publications. Within amatter of afew decades, however,
technologica advances made it practical for foreign-based publishers to transmit editorial material
electronically across the border into Canada and to publish split-run editions in Canada, thus avoiding

“Ipanel Report on United States - Prohibition on Imports of Tuna and Tuna Products from Canada, adopted on 22 February
1982, BISD 29591 .

“2Panel Report on United Sates - Imports of Certain Automotive Spring Assemblies, adopted 26 May 1993, BISD 305107.

“3A Question of Balance, Report of the Task Force on the Canadian Magazine Industry, 1994 ("Task Force Report")
a 72.
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the application of Tariff Code 9958. To plug this perceived loophole- and ensurethat split-run editions
could not compete in the domestic marketplace - Canada enacted a punitive excise tax on split-run editions
in December 1995.

3.25 Inanopiniondated 15 August 1990, Investment Canada advised Time Canada L td., acompany
controlled by Time Warner, Inc. of New York, N.Y., that its proposa to publish a Canadian edition
of Sports Illustrated was not inconsistent with Section 15 of the Investment Canada Act. Based on
that opinion, on 11 January 1993, Time-Warner announced plans to publish in Canada a specid Canadian
edition of Sports Illustrated magazine. Recognizing that Tariff Code 9958 could not be relied upon
to keep a Canadian-produced version of Sports Illustrated or other foreign-based magazines out of
the Canadian market, the Canadian Government responded to Time' sannouncement on 26 March 1993,
by establishing a Task Force on the Canadian Magazine Industry whose mandate was "to recommend
ways in which the current measures [supporting the Canadian magazine industry] could be brought
up-to-date".*

3.26 The Task Force concluded that it in the absence of additional legislation it was highly likely
that a significant number of US split-runs would be sold in Canada. The Task Force estimated that
there were 53 potential US consumer magazine entrants into the Canadian market, and 70 potential
US business and trade magazine entrants, and that the mgority of these would actually enter the Canadian
market.*> In December 1994, the Canadian Government announced itsintention to implement the Task
Force' s recommendation to implement a new excise tax on al split-run magazines that contain ads
directed at Canadians.® On 25 September 1995, the Government formally introduced Bill C-103,
theexcisetax bill, inthe Canadian House of Commons. InintroducingBill C-103, Minister of Canadian
Heritage Dupuy stated: " Sports|llustrated Canada managed to get around custom tariff 9958, because
most of its content was sent electronically from the United States. It was simply a loophole in the
tariff laws since electronic transmission made it possible to avoid tariff regulations. . . . Task Force
members explored severa avenues and finally concluded that the proposed excise tax was the best
solution. It could be designed and implemented in order to avoid split-run editions'.*” In the
Parliamentary debate, one Member described the bill in the following terms:

"[I]t isimportant to be very clear about the nature of the bill. In essenceit is designed
tokill international competition between magazines, morespecifically magazineswhich
come into Canada. The killing of that competition kills a lot of good things which
flow from competition™.*

3.27 Canada argued that the excise tax measure is designed to prevent the diversion of advertising
to low-cost publications reproducing recycled editorial content, at the expense of publications created
for Canadians. The Excise Tax Act is carefully designed to deal with a particular combination of
circumstances. What it targets is the combination of recycled editorial content plus Canadian
advertisements. Magazines derive their revenues predominantly from the sale of advertising space
and from the circulation of the magazine. Advertising revenue is by far the most important revenue
stream for Canadian magazines, accounting for 60 per cent of total revenue. Circulation revenue accounts
for 33 per cent of total revenue, or $287 million. Advertising revenue is crucial for the Canadian

#Task Force Report at iii.

“STask Force Report at 50-52.

“®Neaws Release, Canadian Heritage, December 22, 1994 at 1.
47Commons Debates at 14790-1 (Sept. 25, 1995).

48Commons Debates at 14795 (statement of Mr. Monte Solberg).
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magazine industry, allowing the publisher to provide the magazine at an affordable cost or, in some
cases, free of charge.

3.28 Canada explained that there is a direct correlation between circulation, advertising revenue
and editorial content. The larger the circulation, the more advertising a magazine can attract. With
greater advertising revenue, a publisher can afford more to spend on editorial content. The more a
publisher spends, the more attractive the magazineislikely to beto itsreaders, resulting in circulation
growth. Similarly, aloss of advertising revenue will produce a"downward spira”. Lessadvertising
entails less editorial, a reduction in readership and circulation and a diminished ability to attract
advertising. Magazines can be sold on newsstands, or through subscriptions, or distributed at no cost
to selected consumers. TheCanadian marketisnot large, particularly when compared to theUS market.
It is also highly fragmented from a language perspective. There are two officia languages in Canada
aswell asanumber of other languages. Canadian English-language publicationsface tough competition
on newsstands; they account for only 18.5 per cent of English-language periodicals distributed on
newsstands, where space is dominated by foreign publications. Subscriptions are the main source of
circulation revenue for most Canadian magazines.

3.29  Theconstraintsimposed by the demographics of the Canadian market have asignificant impact
on the ability of a magazine primarily addressed to Canadian interests to obtain the broad base of
circulation that is necessary to achieve economic viability. Canadian magazine publishers compete
with other mediafor the samelimited amount of advertising dollarsin the Canadian market. Magazines
have been losing market share to other media forms such as direct mail and television. It isunlikely
that the share held by magazines will increase. The amount of money spent by advertisers to reach
Canadian consumers is aso not likely to grow. In addition, "spillover" advertising (the ability of
advertisersof internationally distributed productsto reach Canadian consumersthrough US magazines)
is a further limitation on the competitive position of the Canadian industry. Canadian periodica
publishers face a mgjor competitive challenge in their business environment that is not common to
their counterparts in countries with a larger population to serve. The pivota fact is the penetration
of the Canadian market by foreign magazines. Canadian readers have unrestricted access to imported
magazines. At the same time, Canadian readers have demonstrated that they value magazines that
address their distinct interests and perspectives. However, foreign magazines dominate the Canadian
market. They account for 81.4 per cent of al newsstand circulation and slightly more than half (50.4
per cent) of the entire circulation of English-language magazines destined for the genera public in
Canada.

3.30 Magazines are a particularly good medium for advertisers wishing to reach a specific market
defined by regional location. Both Canadian and foreign magazines currently have regional editions
in their respective home markets. Publishers and advertisers recognize the importance of regiona
editions as an advertising vehicle. The marketing strategy behind regiona editionsis that they allow
publishers to offer very specific advertising vehicles for advertisers interested in targeting a particular
audience, hence they maximize advertising revenues. Some foreign publishers view Canada as a separate
"region” within their own nationd market. The " Canadian” regiond edition produced by such publishers
generaly contains the same editorial content as the other editions but different advertising content,
reflecting the addition of advertisements from Canadian advertisers. The term "split-run” is used in
Canadato refer to such a Canadian regional edition. For aforeign publisher, the incentive to produce
a Canadian regional edition of its magazine containing advertising directed at Canadians is, of course,
profit. A profit for the foreign publisher only requires that the incrementa revenue from advertising
in the regional edition exceeds the costs of producing the split-run. Sinceits fixed costs have already
been recovered in the larger home market, this offers an inviting prospect for a foreign magazine.

3.31  TheTask Forceonthe Canadian Magazine Industry was established asaresult of the anticipated
publication of Sports Illustrated Canada. Sports Illustrated Canada was a split-run edition that was
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printed in Canada using text that was electronically transmitted from the United States. The editorial
content of Sports Illustrated Canada was largely the same as the content in the American editions of
Foorts lllustrated but it contained advertisements that had been specificaly purchased to reach a Canadian
audience. Tariff Code 9958 was not applicable to Sports Illustrated Canada because it was printed
in Canada rather than being imported. The emergence of Sports lllustrated Canada as a new split-run
edition revealed the limitations of Canada s existing policy instruments. Accordingly, the Task Force
was created to recommend ways to bring these policy instruments up to date.  The Task Force'smain
recommendation was that an excise tax be imposed on advertising contained in split-run editions of
periodicasthat aredistributed in Canada. The object of the excise tax is not to discourage readership
of foreign magazines, but to maintain an environment in which Canadian magazines can exist in Canada
alongside with imported magazines. It is also intended to foster conditions in which indigenous
magazines can be published, distributed and sold in Canadaon acommercid basis. Thetax isconsistent
with the broad principles of the cultural and media policies of successive federal governments.

(i) Article I11:2 versus coverage under the General Agreement on Trade in
Services (GATYS)

Applicability of Article 111 of GATT 1994

3.32  TheUnited States argued that Canada s 80 per cent excise tax on split-run editions is incons stent
with Article 111:2, first sentence, of GATT 1994 because it creates an artificial distinction between
"gplit-run" magazinesand | other typesof magazinesand appliesthe80 per cent tax solely to split-runs.
It therefore applies ahigher tax to certain types of imported magazines than to "like" domestic magazines.

3.33 Canada argued that this dispute concerns the provision of advertising services to Canadian
advertisers and that Part V.| of the Excise Tax Act was a measure pertaining to advertising services.
A magazine publisher derives revenue from both the sale of the magazine to consumers and from the
sale of advertising space to advertisers. The sale of the right to advertise to a magazine' s audience
isan advertising service. Asthetax imposed by the Excise Tax Act isimposed on the revenues earned
through the provision of advertising services by a magazine publisher, it is a tax in respect of the
provision of an advertising service. Multilatera trade disciplines on advertising services fall within
GATS and not GATT 1994; Articlelll of GATT 1994 does not apply to Part V.| of the Excise Tax
Act. However, thetermsof reference direct the Panel to examine only trade matterswithin the purview
of GATT 1994. Thus, theexamination of Part V.1 of theExcise Tax Actinlight of GATSisnot covered
by the terms of reference. Thefirst distinctive aspect of a magazine is its character as a public good
which is largely defined by its content. The second distinctive feature is the magazine' s dua nature
in that it is both a consumer good and an advertising service with two distinct revenue streams. The
two separate revenue streams are circulation revenue, which is derived from the sale of a good, and
advertising revenue, which is derived from the sale of aservice. Thetwo consumers are readers and
advertisers. All magazinesexhibit thisessential duality, whichrepresentstwo distinct economicoutputs.

3.34  GATT 1994 establishes the standards that govern internationa trade in goods. The central
obligations of GATT 1994 are thetariff concessions by which WTO Members commit themselves (in
Articlell and the Schedules) tolimit thelevel of tariffsthey will imposeonimportsfrom other Members.
A second obligation is that of the most-favoured-nation (“MFN") abligation in Article . ArticlesllI|
through XVI1 comprise most of the other substantive obligations of GATT 1994. These obligations
apply to goods only. Article Il of GATT 1994 sets out the national treatment obligation pertaining
to treatment of imported goods. The Uruguay Round has produced a similar framework for trade in
services. Specific commitments are recorded in national schedules that are attached to, and form an
integral part of, the GATS. Every undertaking contained in aschedule to GATS s abinding commitment
to alow the supply of the service in question on the terms and conditions specified and to not impose
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any new measuresthat would restrict entry into the market or the operation of the service. Inthe absence
of any scheduled commitments, there are no disciplines on the introduction or the maintenance of
measures of any type, even those that may be inconsistent with market access or national treatment
commitments. Advertising servicesappear onthe Services Sectoral Classification List of the Secretariat
under the business sector.®® The provision of advertising services is consequently a GATS matter,
not a GATT matter.>® Canada has not undertaken any commitments in respect of the provision of
advertising services in its Schedule of Specific Commitments. In the absence of any scheduled
commitments, thereareno restrictions on Canadain respect of theintroduction of measuresconcerning
the provision of advertising services. In particular, Canada is not bound, nor in any way obliged,
to provide national treatment to Members of the WTO inrespect of the provision of advertising services
in the Canadian market.

3.35 Thischalengein respect of the Excise Tax Act measuresis an indirect attempt by the United
States to obtain trading benefits that it has been unable to obtain directly. In the guise of a GATT
goods argument, the United States now attempts to persuade the Panel to alow it to have access to
a service sector to which, in full accordance with the terms of international trade law, it is presently
not entitled. Should the Panel agree that a Member can obtain benefits under a covered agreement
that have been expressly precluded under another covered agreement, the Pand risks introducing
uncertainty into the relationship between GATS and GATT disciplines.

3.36 The United States argued that the Canadian argument was baseless because: (1) nothing in
GATS purportsto reduce or eliminate the obligations that GATT has imposed since 1947; (2) GATS
does not have primacy over GATT with respect to measures affecting trade in goods; and (3) Canada
can observeits obligations under GATT Article 11l consistently with the provisions of GATS. There
is no indication in the Agreement Establishing the WTO, GATT, or GATS, that adoption of GATS
was intended as a limitation on the scope of GATT 1994. Had the negotiators intended to adopt a
principle as fundamental as the one Canada now puts forward, they certainly would have provided
for it in the text of GATT, GATS or WTO Agreement. In the absence of such an indication, or an
irreconcilable conflict - neither of which Canada can point to here- GATT and GATS must be applied
according to their terms. (It is theoreticaly possible that the same measure may be covered by, and
may even violate, both agreements. Indeed, a measure may violate more than one goods agreement
as well, provided the measure is within the scope of each agreement and is inconsistent with the
provisionsof each.) By contrast, the negotiatorsof theWTO did establish arulefor addressing conflicts
between GATT 1994 and the multilatera agreements on trade in goods in Annex 1A to the WTO
Agreement.® By their terms, GATT Article11:2 covers taxes gpplied to products "directly or indirectly”,
and GATT Article 111:4 applies even to measures affecting services connected to goods, such as
"distribution" and "transportation”.

“dCanada notes that there are three Articles in Part 111 of the GATS on Specific Commitments, entitled Market Access,
National Treatment, and Additional Commitments (Articles XVI, XVII and XVIII respectively). Ingeneral, theclassification
of sectors in national schedules is based on the Secretariat's Services Sectora Classification List. This reference list of the
Secretariat isbased on the Central Product Classification (CPC) of the United Nations. See Services Sectoral Classification
List: Note by the Secretariat, MTN.GNS/W/120 (10 July 1991). See also Scheduling of Initial Commitments in Trade in
Services: Explanatory Note, MTN.GNS/W/164 (3 September 1993).

50Canada cites United Nations, Dept. of International Economic and Social Affairs, Statistical Office of the United Nations,
Provisional Central Product Classification, Statistical Papers, SeriesM No. 77, U.N. Doc. ST/ESA/STAT/SER.M/77 (New
York: United Nations, 1991) at 147-148, 173. Item 8711 states: sale or leasing services of advertising space or time. Services
provided in soliciting advertising space or time for newspapers, other periodicals, and television stations. Item 8712 states:
planning, creating and placement services of advertising. Planning, creating and placement services of advertisements to
be displayed through the advertisng media. Item 8719 states: other advertising services. Other advertising services not
elsewhere classified, including outdoor and aeria advertising services and delivery services of samples and other advertising
material.

Slsee General interpretive note to Annex 1A.
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3.37 Canadd s decision not to inscribe relevant commitments on advertising servicesin its GATS
schedule of specific commitments means that Canadais not assuming certain GATS obligations as to
those services. Canada does not thereby insulate all measures having any connection to advertising
from review under any other WTO agreement. Such aresult wouldimproperly exalt GATSover GATT
and other WTO agreements. Canada s view would open a huge hole in GATT because there is no
shortageof " service-related” measuresthat could be used to discriminate against imported goods. Under
Canada' s interpretation, a Member could, consistently with GATT: tax the rental of foreign cars,
place a prohibitive surcharge on telecommunication services that are carried out using imported
equipment, or imposearoom tax on personsstaying at hotel sthat were built using imported construction
materias. Although each of these measuresrelatesto the provision or consumption of aservice, each
also obviously imposes a competitive disadvantage on imported products and provides protection to
domestic production, and each would be within the scope of GATT Articlelll. Itisirrelevant whether
or not the excise tax could be a measure affecting trade in advertising services. The excise tax isa
direct or indirect tax on a product, split-run magazine editions, within the meaning of Article I11:2.

3.38 Canada noted that it does not claim that there is a conflict between GATT 1994 and GATS
in this case. The two treaties may very well apply in their own respective jurisdiction. GATS does
not have asits object, and does not result in, the carving out of part of the jurisdiction of GATT 1994.
The negotiators of GATS have merely devel oped new rules for a sector of international trade to which
theexisting rulesdid not apply. They have not, in doing so, redefined the scope of Articlelll of GATT
1994. The interpretation suggested by Canada of the area of application of Article 11 with respect
to the provisions relating to services would have been the same in 1993 before the GATS treaty came
into force. The interpretation is autonomous and based on specific terms of Article I11:2 as well as
on its intent and its original scope. The issue of overlapping abligations or conflicts arises because
of the existence of two treaties, GATT 1994 and GATS, which contain different sanctions with respect
to the provisions relating to services. Because of the existence of these two treaties which may apply
to a given measure, it is necessary to interpret the scope of application of each such as to avoid any
overlap. Such overlaps between the areas of GATT 1994 and GATS could lead to conflicts in the
application of the treaties which should be resolved on the basis of the rules of interpretation of public
international law.

3.39 TheCanadian interpretation of thescopeof Articlelll:2of GATT 1994 and Articlel:1 of GATS
avoids such overlaps, respects the autonomy of each treaty and ensures the harmonious application
thereof. It is not necessary in the instant case to determine the primacy of one treaty over the other.
The Panel does not have to decide this question since there is no conflict. What must be decided is
theindividual scope of Articlelll:2 of GATT 1994 and Articlel:1 of GATS. Part V.1 of the Excise
Tax Act isameasure regarding the provision of services which is dealt with by Article:1 of GATS.
It is on the basis of an interpretation of the specific terms of Article 111:2 of GATT 1994 and of
Article I:1 of GATS, made in accordance with Article 31 of the Vienna Convention on the Law of
Tredties, that the scope of application of each of the two treaties must be determined. The analysis
of the measure which isthe subject of the dispute leads to the determination of which of the two treaties
apply. Canada does not rely on the rules of conflict to resolve the question of the applicability of
Article I11:2 of GATT to Part V.l of the Act. It is the interpretation of the word "indirectly” in
Article I11:2 which enables Canada to conclude that the Article does not apply to this measure.

3.40 Todeterminewhich disciplinesapply to agiven measure, one must examine not only the object
of the tax and the fiscal mechanism used, but most of al one must examine the effects of the tax, by
distinguishing between principal andincidenta effects. Somerelevant factorsfor such adetermination
are: the nature of the economic activity covered by the measure, the structure and effects of the measure
and the intention of the measure. A measure may have different aspects and may, as aresult, attract
different disciplines under different agreements, but no single aspect of a measure should be subject
to both disciplines at the same time. In any case a the margins of the two disciplines, Canada suggests
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that the dominant or essential characteristics of the economic activity at issue should control the
determination of whether GATT or GATS is applicable. In the case of the excise tax on split-run
periodicas, the principal effect istorestrict the access of foreign publishersto the Canadian advertising
market since, inprincipletheperiodical could very well be sold onthe Canadian market with advertising
not specifically addressed to Canada. Thisis evidenced by the fact that plansfor prospective split-runs
for the Canadian market are based on actual sales in Canada of the original version of the magazine
which does not contain specific advertising for that market.

3.41 Thetaxisintended to prevent the penetration of the Canadian advertising market by publishers
who sell their advertising services in association with split-run magazines. It is clear that the measure
pertainsto thesupply of aserviceand as such isameasurethat WTO Membersintended to bedisciplined
under GATS. This was recognized by the United States Trade Representative, in the 1995 National
Trade Estimate Report on Foreign Trade Barriers (NTE), where Canada s practices with respect to
split-run advertising were listed and described under the heading Services Barriers.>

3.42  TheUnited Statesresponded that Canada ssuggestionthat GATT or GATSshould apply based
onthe" dominant or essentia characteristics of the economic activity at issue" wassimply atest Canada
had invented. Like Canadd s other assertions relating to the GATS, it found no support in any of the
WTO Agreements or their negotiating history. Adoption of such a test would ater the rights and
obligations of WTO Members, in violation of Article 3.2 of the DSU. The United States submitted
that whereas Canada referred to the need to avoid conflicts between GATT and GATS, it had failed
to identify exactly what those conflicts were. A true "conflict" between two agreements arose only
where compliance with one agreement necessarily resulted in non-compliance with the other. This
simply was not the case with respect to the excisetax. Applying taxesto imported split-run magazines
in a GATT-consistent manner (i.e., at arate no higher for split-run than for non-split-run magazines)
in no way requires Canada to breach its GATS obligations with regard to advertising services or any
other service sector. Moreover, thereis nothing that is even "inconsistent” about the obligations that
the two agreements impose on Canada. The United States aso asserted that, although USTR's 1995
NTE Report listed the excise tax and other similar Canadian barriers under the heading of "services
barriers’, the report noted that these practices "restrict US access to the Canadian market for publications
and mediaadvertising” (emphasisadded). Inthe1996 NTE report, theUnited States discussed Canadian
restriction on US publications under the heading "Import Policies’, not " Services Barriers'.

" Taxes applied directly or indirectly to products’

3.43 The United States further argued that the tax is covered by Article |1l because it is imposed
on the split-run edition which, like all magazines, are "products’ for purposes of GATT. Magazines
arephysical goodsthat aremanufactured, traded, andintheabsence of aban such asCanada s, imported.
While the amount of the tax is measured in terms of "the value of al advertising in the edition," the
tax is applied to each split-run edition. By its terms the tax is applied "in respect of each split-run
edition of aperiodical". Moreover, thetax isapplied ona" per issue" basis. Inaddition, the obligation
to pay the tax isimposed on those who produce or trade in the magazine as a fina product, such as
the publisher, distributor, printer or wholesaler, asopposed to thosewho design or purchaseadvertising.
Finally, even the method of calculating the tax is based on revenues derived from an integral element
of the physical magazine itself - the printed advertisements. Thus, the excise tax is applied directly
on split run editions themselves, not on a service offered in connection with such editions.

525ee 1995 National Trade Estimate Report on Foreign Trade Barriers (Washington, D.C.: United States Trade
Representative, 1995) at 38.
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3.44 Canada argued that the tax is not applied directly to a split-run magazine and in particular
it is not based on, or applied to, the price of a split-run magazine. The tax is applied to the value
of advertising carried by each issue of a split-run magazine and is assessed against the publisher of
the split-run magazine, as the seller of the advertising service. The expression "in respect of each
edition" serves as a basis for determining and calculating liability that relates to advertising revenue
as the subject matter of the tax. The significant point, which decisively identifies the subject matter
of the tax, is that the tax is measured not in terms of the price of the magazine but in terms of the
advertising revenues it generates.

3.45 Thetax isimposed on the publisher in the publisher's capacity as a provider of advertising
services. Thetax istied to the service provided rather than the good. The publisher is the person
responsible for the payment of the tax. The distributor, the printer and the wholesaler have been
identified as potentially liable where it would be impossible to collect the tax in Canada from the
publisher. In such cases, the Act grants those persons a right of recovery against the publisher.>
Accordingly, there is no doubt that the ultimate liability falls on the publisher, and because the ad
valorem basis of the tax is advertising, this liability arises directly out of the services dimension of
the publisher' sbusiness. The collection mechanism is designed to ensurethat thereis always a person
in Canada from whom the tax can be collected. It is doubtful whether collection machinery should
ever be used as a basis for characterizing the nature of atax, and in the particular circumstances of
this case it would be entirely inappropriate.

3.46 TheUnited States responded that Canada s allegation that the excise tax is collected from the
publisher in connection with its provision of advertising services ignored that the publisher was the
producer of the magazine as a product. With regard to imported magazines, Canada admitted that
it isthe distributor "who has to pay the tax". A magazine's distributor had absolutely no connection
to the provision of any "advertising services'. Moreover, if the foreign publisher of the imported
magazine did not have a sufficient business presence in Canada, the magazine's distributor who paid
the tax would be unlikely to obtain indemnification from the publisher at al. Indeed, the excise tax
on split-run magazines was collected in a fashion similar to other excise taxes on products, such as
the excise taxes in the Japan - Alcoholic Beverages case, and the federal excise taxesin the US- Malt
Beveragescase. Likethesplit-run tax, inthose casesthe excisetaxeswith respect to domestic products
were collected from the producer, and the excise taxes with respect to imported products were collected
from the importer, who was essentiadly atype of distributor.

3.47 Articlelll:2, first sentence, governs taxes applied directly or indirectly to products. Canada' s
argument that thetax isactually on advertising services confuses how thetax ismeasured (i.e., interms
of advertising fees) with what the tax appliesto (i.e., split-run editions). There is ample additiona
evidence that the excise tax is a tax applied to split-run magazines as a product:

- The Task Force s recommendation - which the Canadian Government adopted and which
the Canadian Parliament enacted - describes the tax as a tax "imposed on a magazine
or periodical".>

- In introducing the bill to enact the excise tax, Minister of Canadian Heritage Dupuy
stated that the excise tax "would apply to all periodicals distributed in Canada and
containing more than 20 per cent of reused editorial material as well as one or more
advertisements amed at Canadians’, and that "[t]he publisher, the distributor, the printer

SExcise Tax Act, R.S.C. 1985, c. E-15 as amended by S.C. 1995, c. 46, s. 41.3(2).
STask Force Report at vi, 64 .
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or the wholesaler of any magazine subject to the tax would be responsible for paying
the tax".*

- Following House of Commons passage of the excisetax bill, Canadian Heritage issued
a press release describing the tax as follows: " The amendment to the Excise Tax Act
will place an excisetax on split-run magazines distributed in Canadathat contain more
than 20 per cent recycled material . . . and one or more advertisements aimed at
Canadians’.*®

Thus, during the time the excise tax was being formulated and enacted, Canadian officids had considered
the tax to be atax imposed on split-run magazines. It is only in the context of this panel proceeding,
and in the light of US claims that the tax is inconsistent with Article Il of GATT 1994, that Canada
has advanced the argument that the tax isreally atax on advertising services and not atax on split-run
magazines. Indeed, given the statements of Canadian Government officias that the excise tax was
designed to eliminate split-runsfromitsmarket, Canada s argument that split-run magazinesare neither
directly nor indirectly subject to the excise tax is not credible.

3.48 Even if the tax is not applied directly to split-runs, it is a a minimum applied indirectly to
them because it is based on one of the two key uses to which magazines are put - in this case, the
placement of advertisements. Moreover, it isimpossible to separate the advertising that goes into a
magazine from the magazine itself. Advertising is asignificant component of commercial magazines,
typically accounting for half or more of total pages. A magazine' s advertisements can significantly
affect its appeal and usefulnessto readers. In addition to virtualy eliminating their use as advertising
vehicles - thus drastically reducing the revenues available to market such magazines - the tax reduces
the appeal of such magazines to Canadian readers by effectively eliminating advertisements of interest
to them.

3.49 Canada argued that the excise tax does not apply "indirectly” to a good within the meaning
of Articlelll:2. In discussions at the London session of the Preparatory Committee, it was suggested
that theword "indirectly" coversatax not on aproduct as such but on the processing of the product" .’
The panel report in Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and
Alcohalic Beverages™ gave an interpretation of the term "indirectly" that was consistent with this reading:

"ThePand...found that thewording "directly or indirectly" and "interna taxes... of any kind"
implied that, in assessing whether there is tax discrimination, account is to be taken not only
of the rate of the applicable internal tax but also of the taxation methods (e.g. different kinds
of internal taxes, direct taxation of the finished product or indirect taxation by taxing the raw
materials used in the product during the various stages of its production) and of the rules for
the tax collection (e.g. basis of assessment)".

The concept of "indirectly" in Articlelll:2 does not capture measuresthat are disciplined under GATS.
It isintended to capture taxes that apply to "inputs’ that contribute to the production of a good — raw
materias, service inputs, intermediate inputs, etc. The question of whether the excise tax is covered

S5Commons Debates at 14790, Sept. 25, 1995 (emphasis added).

56House of Commons Passes Bill C-103, News Release, Department of Canadian Heritage, Nov. 3, 1995 at 2 (emphasis
added).

S’EPCT/A/PV/9 a 19; and EPCT/W/181 at 3.

8panel Report on Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages,
adopted on 10 November 1987, BISD 34583 at 118, para. 5.8.
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by Article 111:2 of GATT 1994 by reason of the expression "indirectly” must be examined in light
of the relationship between GATS and GATT 1994.

3.50 Article 111:2, to the extent that it allows a challenge of measures relating to services that
"indirectly" impact on trade in goods, covers only measures concerning inputs such as raw materia
or services inputs that are directly involved in the production of a good. Taxes on such production
inputs are properly subject to Article 111:2 because they affect the costs and prices, and therefore the
competitive position of goods that are subject to Articlell1:2. It isimportant, however, for the Panel
to distinguish service inputs that are directly involved in the production of a good and services that
are"end-products” intheir ownright. The publishers advertising services, athough closely associated
with the magazines, are separate products. They are not involved in the production process of the
magazines. The advertising services of the publisher are not, like labour in the production of acar,
an input in the production of a good.

3.51  Inorder for a measure with respect to services to fall "indirectly" under Article 111:2 of the
GATT 1994, it hasto affect the competitive situation of the importer on the market. In other words,
the provision of the service hasto be ancillary to the provision of thegood in that market. The situation
is reversed where the good produced by the exporter is used to gain access to a service market. In
such an instance, the provision of the good becomes ancillary to the provision of the service which
has the effect of transferring jurisdiction from GATT 1994 to GATS. Consequently, the argument
on Article I11:2 (and Article 111:4) does not hold. Otherwise, such arestrictive interpretation could
considerably diminish the scope of GATS and could lead to absurd situations such as those provided
as examples by the United States. For example, irrespective of a Member's right not to make
commitments with respect to foreign legal services, it would be impossible to maintain measures that
restrict access when provided in a printed format. If allowed, the USinterpretation of the expression
"indirectly" would force Canada to accord nationa treatment to foreign publishers with respect to
advertising services when it did not make any commitments in that respect in GATS. Such an
interpretation would create an imbalance in carefully negotiated concessions on services sectors made
by WTO Members during thelast round of Multilateral Trade Negotiations. It would also void GATS
of its effectiveness as it concerns Canada' s right not to make commitments on advertising services.

3.52 If the United States is successful in persuading the WTO to condemn Canada s measures as
inconsistent with GATT, the United States will be able to obtain direct access to a market from which
it is otherwise properly precluded under internationa law. The measures in question are designed
to protect access to Canada' s advertising services market and they are effective in doing so. If the
measures are struck down under the guise of GATT inconsistency, the WTO will have facilitated an
unnegotiated concession on the part of Canada. The consequences of such an effect are far reaching.
If the WTO isin any doubt about the nature of the dispute, it must simply look at what the United
States will gain if successful. The United States will not gain grester access for its magazines. These
magazinesin exactly the sameform asthey aredistributedin the United States already enter unimpeded.
It will gain access to Canada's advertising market and the revenues to be had in that market.

3.53 The periodica publication industry is one which combines two commercial activities which
are economically linked, the production of periodicals and the sale of advertising services. It cannot
be denied that the autonomous economic activity which isthe sale of advertising services significantly
contributes to the financial viability of the publishing industry. However, this has nothing to do with
the designation of two separate activities of an industry for the purposes of the application of GATT
1994 and GATS. Thefact that an integratedindustry uses someof itscommercial activitiesand revenues
so generated in order to facilitate the marketing of some of its other activities should not influence
the characterization of the activities for the purposes of determining which sections of the WTO apply
to them. The key element in the application of Article I11:2, when considering whether atax applies
indirectly to agood, is whether this tax affects indirectly the globa income generated by the industry
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under consideration. Hence the distinction made by Canada between a service as an input in the
production of a good, which is within the scope of Article I11:2, and a service which is a product of
an independent activity such as the advertising services of a publisher, which are within the scope of
Articlel:1of GATS. Canadaalsoraised thefurther distinctionwhich must be madebetween theservices
that are within the scope of GATT 1994 and GATS on the basis of the accessory or principa nature
of the service. A service, as an input in the production of a good, is an accessory in the production
of agood. However, the advertising services of a publisher are the principal product for which a
periodica is the accessory.

3.54 A large number of services result in the production of agood. The fact that the result of the
provision of the service is physicaly incorporated in the production of a good is not in itself a key
factor in the characterization of the measure which relates to such a service. It is because of the
economicintegration of thetwo activitieswhichformtheperiodical publicationindustry that advertising,
inits physical form, isincorporated into periodicals. It isbecause aperiodica isthe accessory of the
advertising service, its vehicle, that advertising in its physical form isincorporated into a periodical.
It is not because advertising is physically "necessary" to the materia production of aperiodical as an
editoria vehicle. Unlike printing services (the work of the printers), the advertising services of the
publisher have nothing to do with the physical production of periodicals. Those services only relate
to the financid viability of the integrated activities of the periodica publishing industry. This has nothing
to do with the protection found in Article [11:2 of GATT 1994. To extend the scope of Article111:2
and of the phrase "indirectly" would result in en extension beyond natura and reasonable meaning
in the circumstances. The level of integration of an industry cannot be afactor in the characterization
of ameasure which relates to one of its activities for the purposes of determining which WTO treaties
appliesthereto. The only factors applicable are the nature of the measure and the scope of application
of each of the two tresaties.

3.55 Thereareno contradictions in the Canadian approach. Canada provided ageneral description
of the periodical publishing industry and pointed out the integration of advertising and publishing
activities. Thisexplainsthecloserelationship of theseactivitiesasfar asoveral incomefor theindustry
is concerned as well as the accessory nature of periodicals for the advertising services of publishers.
Canada' s main position is very clear. There is no doubt that the advertising services of publishers
are services that are not accessory services or inputs in the production of periodicals. The fact that
these services are part of theintegrated activities of apublisher and that the income which results from
them contributes to the overdl financial viability of the industry does not affect the characterization
of the activity for the purposes of theapplicability of Articlelll:2. Thelatter doesnot apply to measures
relating to the ability of a publisher to market its advertising services. Part V.1 of the Excise Tax
Act is beyond the scope of Article I11:2 of GATT 1994.

3.56 TheUnited States asserted that neither the plain meaning of the term "indirectly” in Article I11:2,
nor the limited negotiating history concerning it, supports arestrictive meaning of that term. Rather,
the negotiating history reveal s that atax with respect to the processing of aproduct was one example,
but not necessarily theonly example, of an"indirect” tax onaproduct. Advertisementsareasubstantial
feature or component of a magazine as a product, accounting for half or more of the pages of atypical
magazine sold in Canada. It isnot logica to say, as Canada does, that a tax with respect to inputs -
that isto say, thingsthat are consumed in making aproduct - isatax directly or indirectly on aproduct,
but a tax that concerns a major feature or component of that actua product is not. If anything, the
latter is more directly a tax applied to the product itself. Advertisements affect a magazine's price,
cost, and competitive position as much as any input consumed in the production of a product. The
carrying of advertisementsis, moreover, amajor use to which magazines are put. A tax with respect
to asubstantial use of a product can be viewed as atax, directly or indirectly, applied to the product.
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(i) Conformity of Part V.l with Article 111 of GATT 1994

3.57 Canadaobservedthat thereisanartificia quality to any attempt to assesshow Articlelll applies
to atax that has never been applied to a foreign product. It has been assumed that the tax does not
apply to imported products in view of the maintenance of Tariff Code 9958. Article 111:2 requires
acomparison of animported and adomestic product, acomparison that hastoremain purely hypothetical
in this case. Subject to this observation, Canada provides an alternative argument to be considered
in the event the Panel is of the view that Part V.| is a taxation measure that applies to magazines as
"goods" and that an examination of the application of Article 1l of GATT 1994 has to be conducted.

3.58 TheUnited Statesremarked that, by Canada s own admission, theexcisetax appliestoimported
(as well as domestically produced) magazines. To the extent that the tax had not actually been levied
onimported split-runs, it isbecause those imports had been completely banned by Canada. Itisentirely
possible that even if there were no import ban the excise tax would still not be levied because the tax
isset at such ahighlevel that it would likely discourage producers from marketing imported split-runs
inthefirst place. Itiswell-settledin GATT that thelevel of actual importsisnot the basisfor assessing
whether aviolation of GATT Articlelll exists. The 1949 Working Party on Brazlian Internal Taxes
stated that the obligationsof Articlelll "wereequally applicablewhether importsfrom other contracting
parties were substantial, small or non-existent".*® This is because the purpose of Article Il is not to
protect expectations on trade volumes, but rather " expectations on the competitivere ationship between
imported and domestic products".®

3.59 Thus, the plain fact that the excise tax is mandatory legislation that applies by its terms to
imported magazines brings it within the purview of Articlelll. The principle that actual imports are
not required is especially appropriate in this case because Canada has banned the relevant imports to
which the tax would otherwise apply. A WTO Member cannot use a GAT T-inconsistent import
prohibitionto shield itsdiscriminatory domestic regulationsfrom scrutiny. 1nthe absence of theimport
prohibition, theexcisetax wouldimmediately affect imported split-run magazines. By makingimported
split-runs prohibitively expensive to sell in Canada, the tax would accomplish what the import ban
now does: the absence of imported split-runs in the Canadian market. The effect of this scheme is
that dozens of US split-runswould be sold in Canada but for barriers Canada has erected to their sale.
Thiscaseisnot based on Canada streatment of USpublishers' split-run magazinesproduced in Canada.
Such magazines are not imported products within the scope of GATT Article I11.

(a) Article I11:2, first sentence
Like product issue

3.60 TheUnited States argued that the Canadian excisetax created an artificial distinction between
otherwise entirely like products - split run and non-split run magazine editions - based on the extent
towhich the sameor asimilar version of the product was sold abroad. Theexcisetax definesasplit-run
magazine entirely in terms of itsrelationship to another magazine sold outside Canada. It is, therefore,
impossible to determine whether a magazine is a split-run based simply upon an examination of its
physical form, its editoria content, or its advertising content. The fact that a similar edition of a
magazine is sold in a country other than Canada does not differentiate the magazine from another
magazine in terms of physical characteristics, end-uses, content, advertising, or any other attribute.
Infact, the defining characteristic of asplit-run magazine under the excise tax - the existence of another

5The 1949 Working Party on Brazilian Internal Taxes, adopted on 31 June 1949, BISD 11/181, 185, para. 16 .

Opanel Report on United States - Taxes on Petroleumand Certain Imported Substances, adopted on 17 June 1987, BISD
345/136, 158, para. 5.1.9.
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magazine sold outside Canada - is an extraneous factor having nothing to do with the character of the
split-run itself.

3.61 Canada argued that periodicals with editorial content developed for the Canadian market and
split-runs substantially reproducing foreign editorial content arenot " like products* within the meaning
of Article111:2 and are distinguishable on the basis of their content, the essential characteristic of any
magazine. Magazines are distinct from ordinary articles of trade. Magazines are intended, by their
very nature, for intellectual consumption as opposed to physical use (like a bicycle) or physical
consumption (like food). It follows that the intellectua content of a cultural good such as a magazine
must be considered its prime characteristic. Consequently, the "like product” anaysis of whether
imported split-run magazinessharethe samechar acteristicsasdomesti c magazineswith editoria content
developed for the Canadian market must be approached in terms of intellectua content as opposed
to the traditional approach of examining materia or physical characteristics. The periodical industry
is keenly aware of the importance of editorial content. It is editorial content and its ability to attract
readersthat determinethe ability of aperiodical to attract advertising revenuesto securing itsfinancial
viability.

3.62 Periodicaswith editoria content developed for the Canadian market and split-run periodicals
envisaged by the legidation are distinct products on the basis of their editoria content. The definition
of "split-run edition" reflects this distinction. Editorial material developed for the Canadian market
reflects a Canadian perspective and contains specific information of interest to Canadians. The content
is qualitatively different from editorial material copied from foreign publications.

3.63  What hasbeen said of theessentia propertiesof magazinesisequally applicabletotheir end-use.
The end-use of a magazine is not simply reading; it is the transmission and acquisition of specific
information. The information in, for example, a sports magazine, cannot be considered essentially
the same as that in a philosophical journal. Any attempt to characterize the "end-use" of products
so broadly that they al end upinthe same category would deprivethis consideration of any real meaning
and would run afoul of the principle that the expression "like" in this context is to be narrowly
construed.®*

3.64 The United States argued that a distinction of the type Canada had drawn in its excise tax
should beinherently suspect under Articlelll becauseit isfounded on distinctions other than differences
between the products being sold in the importing country. In US- Sandards for Gasoline, the panel
rejected an argument that the US" Gasoline Rule" did not providelessfavourabletreatment to imported
products as compared to like domestic products because it treated similarly situated parties similarly
noting that

"in the Malt Beverages case, atax regulation according less favourable treatment to
beer on the basis of the size of the producer was rejected”.

and observing that, under the US argument in that case

"imported goods would be exposed to a highly subjective and variable treatment
according to extraneous factors. This would thereby create great instability and

GlAppellate Body Report on Japan - Taxes on Alcoholic Beverages, adopted 11 July 1996, WT/DS8/R, WT/DS10/R
and WT/DS11UR .
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uncertainty in the conditions of competition as between domestic and imported goods
in a manner fundamentally inconsistent with the object and purpose of Article 111", ©

3.65 The same concerns about "highly subjective and variable treatment according to extraneous
factors" that the panel identified also apply inthiscase. The"extraneousfactors" on which application
of Canada s excise tax depends are the existence or non-existence of a product sold in a country other
than Canada, and the extent of that product’s similarities to, and differences from, the product sold
in Canada. The United States described examples that it considered showed how Canada s distinction
between split-runs and other magazines produced odd and arbitrary results based on sales of products
outside Canada.

3.66 Canadaargued that the point isnot whether originality could be perceived as such, but whether
there was a difference between the two products at issue - the split-run replicating aforeign magazine,
on the one hand, and the domestic magazine with origina content, on the other. This had nothing
to do with " subjective and variabl e treatment according to extraneous factors" asidentified in the panel
on US - Sandards for Gasoline. It made no difference in terms of product characteristics whether
the gasoline was handled by refiners, blenders, or producers. Gasoline was gasoline, but any careful
examination would show that content differences between split-runs and original Canadian magazines
were characteristics of the products themselves. A recurring theme of the United States argument is
that the Canadian legidlation is not based upon objective product differences; that it is based on a
distinction unrelated to product characteristics. Thisissaid to betheresult of adefinition that depends
entirely on the existence of a foreign companion edition with sales outside Canada. In the words of
the United States, thisis an extraneous factor that has nothing to do with the character of the split run
itself. Onthecontrary, it haseverything to do with the character of the split-runitself. Thelegidation
doesnot focuson theexistenceof aso-called companion edition asafactor unrel ated to thecharacteristics
of a split-run marketed in Canada. It focuses on the fact that the split-run marketed in Canada is to
a substantial degree no more than areproduction of aforeign edition, with the content characteristics
invariably associated with such material. It is not the existence of a foreign companion edition, or
sales of that edition outside Canada, that counts. It is the reproduction in the Canadian split-run of
content that originated in that foreign edition. Contrary to the United States argument, thisisa product
characteristic of the split-run magazine. The replication of foreign content is not only an attribute of
the split-run —adefining attribute, in fact —it is readily discernible from an examination of the product
itself.

3.67 Canadafurther considered that the United States' approach to like productsis necessarily over-
broad because it ignores the only basis on which one magazine can be distinguished from another -
the content. If magazines are treated as ordinary articles of manufacture, defined only by the fact that
they are physically made up of printed paper and staples, then it would obviously have to follow that
al magazines are exactly the same. The United States submission even implies when it refersto Canada s
tariff item 49.02, that newspapers, journas and periodicals are like goods. This leads to the second
basic principle Canadareferred to in this connection: that "like product” determinations under Article
I11.2 are to be made on a case-by-case basis. The reason for proceeding case-by-case is obvious. to
avoid over-generaization and a mechanical or automatic transfer of criteria that are suitable in one
context to another context where they no longer properly apply. A case-by-case approach is one that

52United States - Standards for Reformulated and Conventional Gasoline, op. cit., paras. 6.11-6.12 (emphasis added).
The United States added that in United States - Taxes on Automobiles, DS3U/R (29 Sept. 1994, unadopted), the panel (para
5.55) found that "Article I11:4 does not permit treatment of an imported product less favourable than that accorded to alike
domestic product, based on factors not directly relating to the product as such. The Panel found therefore that, to the extent
that treatment under the CAFE measure was based on factors relating to the control or ownership of producers/importers,
it could not in accordance with Article 111:4 be applied in a manner that also accorded less favourable treatment to products
of foreign origin" (emphasis added).
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takes account of the particular circumstances. It cannot be denied that cultural products are different,
that they havetheir own distinguishing characteristics. By treating them asif they were ordinary items
of merchandise trade, the United States has ignored the entire rational e of the case-by-case approach.

3.68 The chief and for al practical purposes the only distinguishing characteristic of a magazine
isitscontent. Content playsaroleinthecase of cultural productsthat isanalogousto physica properties
in the case of ordinary items of trade. Content is what the reader is looking for — the message and
not the medium. The end-use of a magazine is the transmission of specific information. A magazine
has autilitarian function —it may be to keep up on current events; to acquireinformation about specific
topics like computers or investments; in some cases, to provide entertainment — but in every case, the
function and value of the magazine to the reader is inseparably linked to its specific content or subject
matter. The United States' emphasis on physical properties leads inevitably to alumping together of
all magazines as indistinguishable commaodities, contrary to the principle of narrow construction and
the case-by-case approach. The approach that Canada advocates, giving content the decisiverole, does
not |ead to the opposite extreme. Magazines can easily beclassified by type, either broadly or narrowly,
on the basis of content. Exactly where the lines are to be drawn can be a matter of judgment, but
no more so than in the case of any other like product determination.

3.69 The legidation uses the concept of original material as the defining element — materia that
is not, to quote the statute, "the same or materialy the same as editorial materia” in editions that
circulate primarily in foreign markets. Thiscriterion of origina versusreplicated material might seem
abstract at first, but in its practical effect it refers to a dividing line that is very easily recognized.
Origina material means content devel oped for and aimed at the Canadian market —thismeans Canadian
content in terms of subject matter as opposed to authorship or production. The idea that Canadian
content is the same as foreign content is simply not tenable. The events, topics and people covered
will be Canadian. They may not be exclusively Canadian, but the balance will be recognizably and
even dramatically different than in areplicated foreign publication, where articles on Canada are close
to non-existent. Foreign magazines are almost devoid of content dealing with Canada, and what little
thereis quite logically fails to reflect a Canadian perspective. Even where the topics covered are the
same, the perspective will be different. Some of these qualities like " perspective' are admittedly
somewhat intangible; but where cultura products are at issue, these assessments cannot be avoided.
And they fal well within the legitimate range of the kind of "discretionary judgment” the Appellate
Body has identified as inherent in like products determinations for the purposes of Article Il —
discretionary but not arbitrary. Itisthe prevailing characteristics of each category that we should ook
at in determining whether or not publications created for Canada are the same as publicationsreplicated
from foreign editions. Theremay beindividua articlesthat might conceivably have appeared in either
type of magazine. Someissues might be moredifferent or lessdifferent than others. But the prevailing
pattern is what counts. Canadian content and foreign content are significantly different. Loca
publications deal with local topics. People are preoccupied with their own affairs and communities.
Periodicals are the mirror image of those communities. The content of a periodical created for one
community will necessarily differ from what is created for another community.

3.70  Further, the only actual magazines the United States has chosen to exhibit in this case are Pulp
& Paper,® which is not a split-run and has no relevance to the Excise Tax Act, Paris Match and The
Economist. Paris Match is an imported non-split-run and The Economist isan imported split-run that
is exempt from the tax as a North American edition without advertising specificaly directed at the
Canadian market. Noneof thesemagazinesisrel evant to the compari son between domestic and imported
products that has to be made under Article 111:2, first sentence. But the evidence isreadily available,
becausetherearegrand-fathered split-runsin Canadathat can be compared with other domestic Canadian

SReferred to in paragraph 3.91.
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magazines. This evidence has been filed by Canada, although Canada does not bear the burden of
proof. Theevidence consistsof Time US Time Canada and Maclean’ s—what the United Stateswould
cal aforeign companion magazine, a split-run that would be taxable without the grandfathering provision,
and an origina domestic magazine. And theissue, inanutshell, iswhether the last two — Time Canada
and Maclean's — are "like" products, having regard to the narrow construction and the case-by-case
approach mandated by the Japan - Alcoholic Beverage Appellate ruling.

3.71 Canadd s evidence in the form of actual magazines provides typical examples of a split-run
in the form of Time Canada, the parent edition in the form of Time US, and a domestic magazine in
the form of Maclean's. The proper basis of comparison is of course Maclean’s and Time Canada.
Almost every article in Maclean’s deals with Canada. This is true of the editorial, the letters, the
business news, the entertainment coverage, the arts, crime, people, the law, much of the news —
everythinginfact but thelead international storiescovering about 8 out of 88 pages. Next, acomparative
look at Time Canada shows that it has practically no reference to Canada or Canadian subject. There
are two out of 21 letters from Canadian sources. Thereisatravel advisory on Montreal, but it turns
out to be about an exhibit dedicated to an American landscape architect. The difference between Time
Canada and Maclean’sisstriking. It would escape no reader and no consumer. Thisisabout astypica
an example as one could find. These are mainstream, mass circulation magazines. Canada suggests
that there is asignificant, objective, discernible difference between a split-run and a magazine created
with origina content for the Canadian market.

3.72  TheUnited States contested Canada s argument that imported split-runs were not like or directly
competitive or substitutable with non-split runs because non-split-runs contain origina content that
is from a Canadian perspective. An examination of the structure of the tax showed this to be fase.
Moreover, evenif thisassertion weretrueit would not formalegitimatebasisfor distingui shing between
otherwise like products. First, by its terms the tax applied or did not apply, to particular magazines
irrespectiveof their editorial " perspective'. For example, amagazine published solely for the Canadian
market, or that contained no advertising specifically directed at Canadians, automatically avoided the
tax regardlessof how "foreign" itscontentsmight be. However, thevery samemagazi ne became subject
to thetax if it had a somewhat different foreign companion edition. Second, the editorial content need
not be "original" at all. Rather, a magazine could avoid the tax, but still be identica to what is sold
abroad, aslong as the publisher did not advertise to Canadians. This suggested that the real basis for
the distinction is ssmply whether the magazine might compete for advertising revenues with purely
domestically produced Canadian magazines. That, indeed, is a purpose that Canada did not hide.
Finally, even if one could somehow credit Canada's argument that it is seeking through the excise
tax to ensure" original content" in magazines sold in Canadathis purpose would be equally illegitimate.
If GATT permitted governments to require that imported goods be designed exclusively or primarily
for their markets, they could easily insulate their markets from the comparative economic advantages
of other WTO Members. Such a result would undermine the foundations of international trade.

3.73  Therecent Appellate Body report in Japan - Alcoholic Beverages shares the focus of the US
- Sandards for Gasoline panel report on objective product differences in judging product likeness.
There the Appellate Body observed:

"The Report of the Working Party on Border Tax Adjustments, adopted by the
CONTRACTING PARTIESin 1970, set out the basic approach for interpreting 'like
or similar products generally in the various provisions of GATT 1947:

... The interpretation of the term should be examined on a case-by-case basis. This
would alow afair assessment in each case of the different elements that constitute a
"similar" product. Some criteria were suggested for determining, on a case-by-case
basis, whether a product is "similar"; the product's end-uses in a given market;
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consumers' tastes and habits, which change from country-to-country; the product
properties, nature and quality.

This approach was followed in dmost dl adopted pandl reports after Border Tax Adjustments”. *

The Appellate Body found that theterm "like product” in Articlelll:2, first sentence must be" construed
narrowly" in light of the existence of the second sentence of Article 111:2 which covered "directly
competitive or substitutable” products, and that distinguishing between "like products” and "directly
competitive or substitutable” products "is a discretionary decision that must be made [by panels] in
considering the various characteristics of the products in individual cases'.®

3.74 Thus the Appellate Body in Japan - Alcoholic Beverages, like the US - Sandards for
Gasoline decision, endorsed a case-by-case approach that focused on differences in products, rather
than on distinctions based on extraneous factors such as the production method. The illustrative list
of like-product factors cited by the Appellate Body - end-uses, the product’s properties, and so forth
- areidentical for a magazine sold only in Canada and a magazine for which a companion edition is
sold abroad. While "like product” in Article 111:2, first sentence, must be interpreted narrowly, it
cannot be interpreted so narrowly asto permit less favourable treatment based on distinctions between
literaly identical products depending on whether a companion product is sold in another market. This
interpretation would be so narrow as to eliminate "like product” altogether from Article 111:2, first
sentence.

3.75 Canadaconsidered that theUSargumentsonthelikeproduct issuefailed to present any positive
evidence that an imported split-run had enough in common with original-content Canadian magazines
to allow them to be considered like products. The absence of such evidenceisfata because the United
States had the burden of proof. Canada was not suggesting that a magazine had only one attribute.
Nor did it back away from the proposition that the assessment had to take into account all the relevant
circumstances. But the circumstances had to be weighed and balanced according to their importance,
and editorial content wasthemost important distinguishing feature and wasthe chief and for al practica
purposes the only distingui shing characteristic of amagazine. A magazineis nothing without its content
which was what defined the end-use and the value of a magazine to its readers. Treating content as
"one attribute among many" as the United States would say, would tend to sweep al or at least very
broad classes of magazines into the same category. Thiswould disregard the narrow characterization
of like products required by the Appellate Body in Japan - Alcoholic Beverages.

3.76  Asthecomplanant, the United States bears the burden of proving that Canada acted inconsistently
with its obligations under Article I11:2, first sentence. Thisisa principle of long standing in GATT
jurisprudence. To date the United States has made no effort to discharge this burden. Instead, it has
relied upon general allegations and assertions such asthefollowing: "thereisnoidentifiable difference
between split-run magazines, on the one hand, and magazines without a companion edition, on the
other hand, in terms of their physical characteristics, appearance, uses, tariff classifications, or even
editorial content”. Such statementsdo not constitutetheempirical evidencerequired to both substantiate
the claim made by the United States that al magazines are the same or that magazines based on local
content are the same as magazines replicating foreign content; and to fulfil the burden of proof borne
by the United States.

3.77  WhileCanadaal so recognized the definition of what constitutesa™ like product” by theWorking
Party on Border Tax Adjustments, it considered that the "like products’ test requires a much more

64Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit.,at 20.
%ibid., at 21 (emphasis added).
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sophisticated analysis than that suggested by the United States. The Working Party had concluded
that the determination of what constitutes" like products’ must be made on acase-by-casebasisin order
to alow for the consideration of the specific circumstances of each case. In that context the Working
Party suggested some criteria: ... the product's end-uses in a given market; consumers tastes and
habits, which change from country to country; the product's properties, nature and quality”.® This
line of thinking evolved into an established GATT practice and was recently reaffirmed by the panel
in US - Sandards for Gasoline.

3.78 The United States considered that with Canada s argument - that the US like product analysis
is incomplete because it relies solely on the physical characteristics of magazines, and ignores their
editorial content - Canada appearsto concedethat thereisno other basisto consider split-run magazines
and other magazines to be "unlike" based on the specific criteria established by the Appellate Body
inJapan - Alcoholic Beverages. By focusing solely on* editorial content”, Canadaignoresthe Appellate
Body’ sinstruction that theanalysisof "like product" must takeinto account "the various characteristics
of productsinindividua cases'.®” Editorial content isonly one attribute of amagazine, among many.
The type, texture, colour, thickness, and even the perfume, of the paper can be important factors to
market appeal. The dimensions of the magazine, the manner in which its pages are bound, the
typesetting, and the appearance of theink, can also besignificant. Thetype, appearance, and frequency
of advertisements may be afactor in aconsumer's purchasing decision aswell. Readers may purchase
amagazine in part for the information its advertisements contain about where and how to purchase
products or services locally. All of these attributes - including editoria content - combine to form
an overall packagethat aconsumer may or may not be attracted to. For the Canadian and US magazine
industries, editorial content generaly represents substantialy less than 20 per cent of the cost of
producing a consumer magazine.

3.79 Evenif one wereto examine editorial content in isolation, Canada s argument that magazines
can be differentiated solely according to the percentage of "original" versus "non-origina” editoria
content they contain is untenable. There simply isno readily identifiable differencein actua editoria
content between what the excisetax deemsto be" origina” and " non-original" content. That isbecause
the distinction drawn by the excise tax is not based on the specific contents of magazines distributed
in Canada but simply on whether those contents are used in magazines distributed abroad. A magazine
reader in Canada cannot discern whether a magazine is "origina" or not based on an examination of
the magazine's contents, and thus could not be expected to consider "non-origina™ magazines to be
any different from "original" magazines. For purposesof consumer use - aswell as use by advertisers
- magazines are judged by what they themselves offer, not by what a companion edition may contain.

3.80 Infact, Canada's "origina content” requirement is not really meant to ensure that magazines
sold in Canada have any particular type of content. Rather, it is meant to ensure that one type of
production method - regiona or split-runs - cannot be employed for magazines sold in the Canadian
market. A distinction drawn to favour one type of production method has obvious protectionist
implications and is not one that GATT should countenance for distinguishing between otherwise-like
products.

3.81  Further, Canada's argument that split-runs usualy differ from magazines sold only in Canada
with respect to the perspective and orientation of their editorial content islegaly irrelevant. A panel
must assess the distinction that ameasure actually draws, not adistinction ameasure might have drawn
but does not. In this case, to the extent the excise tax concerns content, it differentiates between
magazineswhose content i s contained in aproduct sold in another country and magazi nes whose content

%Border Tax Adjustments (Report of the Working Party adopted on 2 December 1970), BISD 185/97.
67Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., a 21 (emphasis added).
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issold only in Canada. Thus, the excise tax simply does not differentiate between content based on
its Canadian focus or perspective. Application of the excise tax does not turn merely on amagazine's
"originality". A magazinedistributed both inside and outside Canada becomes subject to the tax based
solely on the inclusion of a single advertisement that is not identical in both editions. The very same
magazine whose severa editions do not differ in advertising is not taxed. Canada has advanced no
basis for distinguishing between magazines based on the type of advertisements they contain.

3.82  For example, ascience magazine escapes from thetax even if it contains absolutely no articles
about Canadian scientists or Canadian scientific research so long asit is not sold outside Canada. The
very same magazine would be subject to the tax if it is sold both in Canada and abroad and contained
an advertisement that differed between the version sold in Canada and the version sold abroad. Yet
the same magazine would not be subject to the tax if it is sold both inside and outside Canada but did
not contain such an advertisement. Thus, theexcisetax doesnot, infact, distinguish between magazines
based on their editoria content, let alone based on the orientation of the content. Rather, it applies
based on factorsrelated to whether amagazine was produced for morethan one market, and advertising
content. Articlelll:2 doesnot permit governmentsto distinguish between otherwiselike products based
on such business and trade factors.

3.83  Withregard to the Canadian assertion that the US analysis of like product with respect to the
excise tax is unacceptably general and would necessarily lead to the conclusion that all magazines are
the same like product, regardless of content, the Appellate Body made clear in Japan - Alcoholic
Beverages that product likeness for purposes of Article 111 must be addressed on a case-by-case basis
and in the light of all relevant circumstances. Thus, no sweeping once-and-for-all product likeness
determinations are appropriate for magazines or other products. The distinction between "origina”
and "non-original" content was not based on objective content differences, or any differences at all,
based on a comparison of products sold in Canada. Whether or not distinctions may ever properly
be drawn between magazines based on their editoria content is not an issue that is before this Panel.
The excise tax distinguishes between products based on whether a similar product is sold abroad, not
on objective content differences between products being sold in Canada.

3.84 Canadaargues that because magazines contain intellectua or cultura content, they should receive
unique treatment under GATT. Many products, as diverse as works of art, designer clothing,
phonograph recordsand cinematographicfilms containintellectual or cultural content. Likemagazines,
these products were in widespread use prior to the adoption of GATT 1947. But of these products,
only cinematographic filmswere accorded special treatment in GATT 1947. Hadthedraftersof GATT
1947 sought to treat other intellectua or cultural products differently from products in general, they
would have done so.

3.85 Canada argued that the United States ingststhat it isimpossible to determine whether a magazine
isasplit-run simply upon an examination of its physical form, its editoria content, or its advertising.
Thissimply missesthepoint. A casua reader might not in fact know whether amagazineis asplit-run
or simply an imported foreign magazine. There might be practically no difference between the two.
Time US and Time Canada are very close. But that basis of comparison is irrelevant, because the
comparison is not between imported magazines and imported magazines. The comparison is between
imported split-run with the domestic magazine —Time Canada and MacLean’s. And here the reader
would haveno difficulty in seeing that thetwo arevery different products, offering completely different
benefits to the prospective reader. The point, in sum, is not whether a split-run can be identified as
such by the consumer. It is whether it can be identified as a significantly different product when
compared to a domestic magazine that is not a split-run.

3.86 TheUnited Statesmakesthesame point whenit saysamagazinereader in Canadacannot discern
whether a magazine is origina or not, based on an examination of the magazine' s contents, and thus
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could not be expected to consider non-original magazines to be any different from origina magazines.
This is based on the same misperception. The point is not whether originality can be perceived as
such, but whether there is a difference between the two products at issue — the split-run replicating
aforeign magazine, on the one hand, and the domestic magazine with origina content, on the other.
And nothing the United States has said casts any doubt on the proposition that difference would be
obvious to any reader. This has nothing to do with subjective and variable treatment according to
extraneous factors, asidentified in the panel report on US - Sandards for Gasoline. That situation
obviously had nothing to do with objective product differences. It makes no difference in terms of
product characteristics whether the gasoline is handled by refiners, blenders, or producers, or what
data these various companies are likely to hold. Gasoline is gasoline, but any careful examination
will show that content differencesbetween split-runsand original Canadian magazinesarecharacteristics
of the products themselves.

3.87 At some points the United States refers to split-runs as a production method. In fact it is not
aproduction method, it isaspecific type of magazine. The United States says that adistinction drawn
to favour one production method over another has protectionist implications that GATT should not
countenance. This reflects a passage of the United States - Measures Affecting Alcoholic and Malt
Beverages ("US - Malt Beverages') decision that was specifically overruled in Japan - Alcoholic
Beverages.® In any event, it mischaracterizes the legislation, which distinguishes not on the basis
of production method but of product content. The United States argument on like products is based
on ahighly abstract reading of the Canadian legidlation taken out of its real-world context. It isbased
in fact on a refusal to take account of the effect of the distinction between origina and reproduced
content on which the legisation is based. But it is only on the basis of the effect of the distinction
that one can determinewhether infact thelegislation hasthe effect of taxing imported productsin excess
of like domestic products.

3.88 Canadanoted the United States' contention that Canadian content or Canadian perspective are
legally irrelevant, and that apanel must assessthe distinction ameasure actually draws, not adistinction
it might have drawn but does not. In fact, the point is to assess what the legislation actually does —
not simply what it says but what it does. It is obvious that the basis of the legislation — content
reproduced from foreign sources — has concrete effects. These are effects that any reader can see —
from the stories, the people, the subjects and —indeed —the perspective. They determine the character
and the subject matter of the publication. The suggestion that these are not objective, visible product
differences makes no sense. When the United States says that the nature of the content is irrelevant
because that is not the distinction the legislation actually draws, they are asking the Panel simply to
closeitseyestotheactual operation and effect of thelegislationinareal-world context. Theimplication
is that one should look at the form, not the substance; that the assessment should be in the abstract
and that the concrete effect should beignored. None of this makes sensein the context of Articlelll:2,
first sentence, which requires afinding of excess taxation in fact. One of the reasons why Canadian
magazines do not sell well in the US market is precisely that they have a different content, content
designed for Canadians. The American public isnot attracted to this content. If American consumers
can recognize the difference between an American and a Canadian magazine, surely Canadians can
recognize it just as easily.

3.89 TheUnited States asserted that the terms of the excise tax itself define the distinction Canada
has drawn and thisiswhat is at issuein this case. An analysis of the way thetax is structured shows
the two to be like products. Canada's claim that the United States had failed to produce evidence of
imported split-runs ignores the fact that Canada has banned imported split-runs. Canada could not,

%8panel Report on United Sates - Measures Affecting Alcoholic and Malt Beverages, adopted on 19 June 1992, BISD
395/274, para. 5.25.
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on the one hand, ban the relevant imported product, then argue on the other hand that there are no
"red-life" examples of how that (banned) product is actually similar to domestic products, or actually
competes. Infact, Canada s own example- Time Canada and Maclean' s - does not involve an imported
split-run magazine. Moreover, one simply could not say that the concrete effects of the terms of the
excisetax areto separate out imported split-runs (of which therearenone) that have no Canadian content
from domestic non-split-runs that do.

3.90 IntheUS- Section 337 pandl report, the panel stated that it " had to assesswhether or not Section
337 may lead to the application to imported products of treatment less favourable than that accorded
to products of the United States [i.e. domestic] origin. It noted that this approach is in accordance
with previous practice of the Contracting Partiesin applying Article 111, which has been to base their
decisions on the distinctions made by the laws, regulations or requirements themselves and on their
potential impact, rather than on the actual consequences for specific imported products® (emphasis
added). Inthiscase, the excisetax law itself did not distinguish between editorial content that is about
Canada and editoria content that is not, but is instead based on the existence or non-existence of a
similar product in aforeign country, and on advertising.

3.91 TheUnited States questioned the necessity for specific product examplesin light of thisanalysis
of the US- Section 337 panel report and Canada s longstanding import ban. The United States argued
that while there were no specific examples of imported split-runs because none exist; should the Panel
find specific examples relevant, a useful comparison to demonstrate the "likeness' of imported and
Canadian-produced magazines exists between aUS (non-split-run) magazine, Pulp & Paper, and Pulp
& Paper Canada, a Canadian magazine unconnected to Pulp & Paper (US). The two publications
have substantially similar editorial content and subject matter - pulp and paper technology, products,
processes and marketing. Both contain anumber of technical reports on various paper and pul p subjects
that have little, if any, connection with particular paper and pulp operations in either Canada or the
United States. Both contain information about paper and pul p operations and statistics in both Canada
and the United States. Both contain a wide variety of advertisements from suppliers of products and
services directly related to the pulp and paper products. Both contain classified advertising sections,
and both contain an advertisers index. Only ahandful of pages out of the 78 pagesin Pulp & Paper
Canada were devoted to exclusively Canadian pulp and paper, and the vast mgjority of the publication
consists of advertisements and feature articles that did not focus specificaly on Canadian production
or issues. Moreover, aCanadian paper industry publication reader study conducted by an independent
advertising agency indicated that the two magazines have comparable readership and that readers use
these magazines for the same purposes such as product information and mill news. Based on these
and other similarities, the United States argued there can be no doubt that Pulp & Paper Canada is
"like" Pulp & Paper (US). The United States further argued that these examples also show the
importance of advertisements to the usefulness and appeal of magazines as products. The ads in the
pulp and paper magazines are so obviously highly useful to thosein the pulp and paper business. Both
the Canadian and the US publications go so far as to contain an advertisement directory so that readers
can more readily access pertinent advertisements.

3.92 Inresponse to Canada s reliance on the editoria content of the Time Canada and Maclean's,
the United States argued that this editorial content does not show that split-run and non-split-run
magazines arenot like products. First, oneexample out of over 1,000 magazines sold in Canada hardly
proves the point. The fact is that, under the terms of the excise tax, a non-split-run magazine need
not contain any "Canadian" editorial content, as long as the content is not sold outside Canada, or
the advertisements in the Canadian and foreign editions are identical. Second, even as to these two
magazines, Canadaignoresthe similarities between the two products, interms of all factors other than
Canadian focus. Indeed, the similarities are so great - including with respect to subject matter - that
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the two magazines were recognized to be direct competitors by industry witnesses in testimony before
a Canadian Senate committee.®

3.93 TheUnited States considered that Canada sought to minimize the significance of the fact that
itsWTOtariff commitmentsdidnot distinguish between split-runsand non-splitruns. Canada srelevant
tariff binding aso includes newspapers, which are obviously not like products. However, the fact
that Canada's tariff binding reflects the single Harmonized System (HS) heading for all magazines
does provide support for afinding that split-runs and non-split-runs are the same like product. The
Appellate Body in Japan - Alcoholic Beverages stated that, while broad GATT tariff bindings that cut
across HS headings may not be useful to determine product likeness, GATT 1947 practice has |ooked
to similar categorization in the HS itself in determining like product:

"Uniform classification in tariff nomenclatures based on the Harmonized System (the
"HS') wasrecognizedin GATT 1947 practiceasproviding auseful basisfor confirming
'likeness' inproducts. However, thereisamajor differencebetweentariff classification
nomenclature and tariff bindings or concessions made by Members of the WTO under
Article Il of GATT 1994. There arerisksin using tariff bindings that are too broad
asameasure of product 'likeness'.... Many of [the] |east-devel oped countries, as well
as other developing countries, have bindings in their schedules which include broad
ranges of products that cut across severa different HS tariff headings . . .".”

3.94 Thus, the Appellate Body distinguished between the situation in which products fell within
common HS categories, and the situation in which aMember made broad tariff bindings that cut across
multiple HS categories. In this case, all periodicals, whether split-run or not, and whether or not they
contain advertising, areincluded within the sameHS category: HS49.02. Thefact that the distinction
Canada is drawing in this case is not one reflected in the HS supports our claim that split-runs and
non-split-runs are the same like product.

3.95 Withregardtothe Canadian argument that implementation of itsimport ban through aprovision
initstariff codeisproof that thereare differencesintariff classification between split-runsand non-split-
runs, the Appellate Body in Japan - Alcoholic Beverages referred to universally-accepted HS
nomenclature, not to one Member’s protectionist restrictions that happen to find themselves in that
Member's "Customs Tariff". The reason why it was practice under GATT 1947 to look to HS
nomenclaureis because it generdly reflects an objective assessment of theintrinsc similarity of products.
As far as the United States knew, Canada is unique in drawing lines (in a "tariff-related” provision
or elsewhere) based on an artificial distinction such as " split-run” versus "non-split-run”. Thus, the
Panel should reject Canada's effort to be rewarded for its import ban, and find that the common HS
classification of split-runs and non-split-runs provides additional support for afinding that split-runs
and non-split-runs are the same like product.

3.96 Canada considered that the US reference to the Canadian tariff classification in heading 49.02
had the effect of sweeping not only all periodicals, but newspapers as well into a single very
comprehensive classification. The inappropriateness of this kind of result was pointed out by the
Appellate Body in its recent decision on Japan - Alcoholic Beverages, when it said that " tariff bindings
that include awiderange of products are not areliable criterion for determining or confirming product
"likeness" under Articlelll:2".” Theuseof tariff classificationsin thiscaseisespecialy inappropriate.

69S(-:ae, e.g. Senate of Canada, Proceedings of the Standing Senate Committee on Banking, Trade and Commerce, Issue
no. 49 (30 November 1995) at 57, 64 (testimony of officials of Canadian Magazine Publishers Association).

70Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., at 22.
bid. at 22.
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The categories of products listed under tariff item 49.02 are as diverse as periodical s and newspapers.
Where the policy framework relates to periodicals and their intellectua content, the argument that the
two mediaare"like" would be difficult to sustain. Tariff Code 9958 has effectively carved split-runs
out of the general tariff classification; it has been in effect for over 30 years, through several GATT
rounds, including themost recent Uruguay Round. Thedefacto exclusion of split-runsfrom thegeneral
tariff classification means at the very least that the US position can derive no support from tariff
classification.

3.97  With respect to the support the United States seeks in the HS category, the fact is that this
classification is far too broad to serve as a basis for identifying like products. Surely the fundamental
point inthe Appellate Body decisionisthat any very broad tariff classificationisinappropriate, whether
it is based on the HS or on tariff bindings. The short answer to the United States argument based on
the common HS classification is that, at least in the case of this category, it isfar too broad. It puts
all magazines and al newspapersinto asinglegloba grouping. It aso hasthepractical effect of making
editoria content irrdlevant. In the circumstances of this case, the use of tariff classifications is
incons stent with the requirement stipulated by the Appellate Body that "like products’ under Article 111:2,
first sentence, should be narrowly construed.

Discrimination

3.98 Canada considered that the first sentence of Article 111:2 speaks of products "imported into
the territory” of a contracting party, and it deals with tax discrimination against imported products.
There is no such discrimination on the facts of this case. To get around this difficulty, the United
States has introduced the notion of "foreign-based" split-runs meaning periodicals produced in Canada
but replicating foreign editorial content. This is a concept that simply has no lega meaning in the
context of Article I11:2. If the product is domestically produced, and is not physically moved across
the border, it is not an imported product. And if there is no imported product, then there is nothing
to which Article Il can apply. But even if there were imported split-runs on the Canadian market,
the absence of discrimination would be clear. Some imported magazines might attract the tax, but
not to any greater extent than the domestically produced split-runs which were and remain the primary
object of the legidation. For this reason, the measure is consistent with Article I11:2 on its face and
in its operation and practical effect. Thereis no reason why a measure that is non-discriminatory in
both form and effect — de jure and de facto — should be considered inconsistent with Article I11:2.

3.99 As the Appellate Body has observed in US - Sandards for Gasoline in connection with
Article I11:4 that where there is "identity of treatment — constituting real, not merely formal, equality
of treatment ... it isdifficult to see how inconsistency would have arisen in thefirst place". The same
conclusion is equaly valid here. That the tax is free from any taint of overt discrimination is clear
from the terms of the legidlation, which make no distinction between domestic and imported products.
Canada provided an example of the Canadian-owned magazine, Harrowsmith Country Life. Before
the adoption of Part V.1, this magazine had two editions - a Canadian edition and a US edition. The
Canadian and the US editions had different advertisements and a certain amount of common editorial
content. Because more than 20 per cent of the editoria content in the Canadian edition was the same
asthat inthe US edition, thetax would have applied to the Canadian edition (even if the editorial content
was entirely produced in Canada). As aresult of the excise tax, Harrowsmith Country Life stopped
publishing its US edition. It could hardly be suggested that the tax is discriminatory in its practical
operation, since it was designed to prevent the production in Canada of split-runs.
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3.100 The Appellate Body on Japan - Alcoholic Beverages™ held that where imported products are
taxedin excess of "likedomestic products’, thegenera principleset outin Articlell1:1 may be assumed
to have been violated. There is consequently no need to apply that principle as a "separate test" in
order tofind aninconsistency with Articlelll:2, first sentence. The Appellate Body hasthus established
abaancein the interpretation of Article I11:2. The concept of "like products” isto be very narrowly
construed, on a case-by-case basis in a way that requires "discretionary judgment”; but once the
determination is made, excess taxation of imported products entails a violation without any need to
conduct afurther inquiry under paragraph 1. The essentid e ements of the interpretation of this provision
have thus been authoritatively identified.

3.101 Onequestion, however, was not addressed in therecent decision: whether taxation of imported
products "in excess of" like products is to be determined in terms of classes of products, or whether
any single instance of differential taxation creates an automatic per se violation even when it results
from fiscal classifications that are not themselves discriminatory in form or in fact. The answer is
clear bothfrom thewording of Articlelll:2, first sentence, and from the object and purpose of Article 111
asawhole, which isthe prevention of discrimination against imported products. The use of the plura
in referring to "imported products’ and "like domestic products’ indicates clearly that the concern
iswith classes of products, not with theisolated instances of differentia taxation that necessarily result
when product " A" istaxed at adifferent ratethan product " B" becauseit happensto fall into adifferent,
but non-discriminatory, fisca classification.

3.102 Thisinterpretation also seems necessary to create aworkablerule. Articlelll:2isnot intended
toimposefisca harmonizationinrates, methodsor classifications. It thereforeremainsnot only possible
but inevitablethat domestic fiscal classifications may in certain instances have the effect of subdividing
or straddling "like product” categories, or otherwise crossing "like product” category lines. Since
fiscal classifications have no other purpose than to alow differences in tax treatment, any such
classifications that failed to correspond precisaly to "like product” categories under Articlelll:2, first
sentence, would automatically lead to aviolation. Quite apart from imposing adegree of harmonization
that goes beyond the language or the purpose of this provision, such an interpretation would lead to
anintolerableunpredictability solong as"like product” determinationsareto be made on acase-by-case
basis, as the recent decision has reaffirmed.

3.103 It could also lead, paradoxically, to results that would make nonsense of the Appellate Body's
assumption that excess taxation under ArticleI11:2 automatically entails a departure from the genera
principlesin Articlelll:1; and that would in fact make nonsense of theunderlying purposeof Article I11.
It could lead to situations where fiscal classifications decisively favouring imported products would
be considered inconsistent with the first sentence of Article 111:2, so long as the tax classification
atracting the higher rate contained at least some imported products. It makes no sense to say that
Articlelll isautomatically violated in any casewheretax differencesresult from domestic classifications
that are "origin-neutra” in form and that might even favour imported products in effect — as might
well betrue of thetax at issue here. A particular instance of differentia taxation in such circumstances
should not create a per se violation, absent a discriminatory effect or cause to believe such an effect
to be probable.

3.104 TheUnited Statesconsidered that the Canadian argument that under Articlelll:2, first sentence,
a"single" or " particular” instanceof higher taxation of acertain subset of abroader category of imported
like products "should not create a per seviolation, absent a discriminatory effect or cause to believe
such an effect to be probable”, meritless for a number of reasons. First, the United States is not

| hid.
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confronted with amere "single" or "particular" instance of higher taxation of imported products than
domestic like productsin this case. Rather, abroad group of imported products - split-run magazines
- is taxed at higher, not lower, rates than a broad group of like Canadian products - non-split run
magazines. Canada has neither defined nor identified what it considers to be a "single instance”" of
discriminatory treatment in the context of this case.

3.105 Inaddition, Canadaclaimsthat the Appellate Body in the Japan - Alcoholic Beverages decision
somehow | eft thedoor opento allow for discriminatory higher taxesapplied to certainimported products
within acategory of likeproducts. The Appellate Body left no such opening. It madeit clear at page 19
that "[i]f theimported and domestic productsare'like products', and if thetaxes applied to theimported
products are'in excess of' those applied to the like domestic products, then the measure isinconsistent
with Article I11:2, first sentence". No further test of "discriminatory effect" or discriminatory aim,
iswarranted. Canada's proposed "discriminatory effect” test based on "classes' of productsif flatly
inconsistent with the recent panel and Appellate Body decision in Japan - Alcoholic Beverages. In
that case, once the panel found vodka and shochu to be like products, the taxation of imported vodka
a a higher rate than domestic shochu (even though the tax was facialy neutra) was found to be a
violation of Article 111:2, first sentence. This finding was affirmed by the Appellate Body.

3.106 The United States considered that Canadas argument that, in the absence of such a
"discriminatory effect” test, a scheme that, overall, favoured imports over domestic products, might
be found to violate Article 111:2, first sentence, suggested that less favourable treatment of certain
imported products could be counterbalanced by more favourable treatment of others. TheUS- Section
337 panel decisively rejected any such "balancing” of less-favourable and more-favourable treatment,
observingthat " such aninterpretationwoul d |ead to great uncertai nty about the conditions of competition
between imported and domestic products and thus defeat the purpose of Article [11".7 Similarly, in
the panel report on US- Malt Beveragesreport, the panel observed that " Articlelll...requirestreatment
of imported products no |ess favourable than that accorded to the most-favoured domestic products'.
Thus, the fact that imported and domestic split-run magazines receive the same tax trestment isirrelevant.
Rather, thefact that imported split run magazines aretaxed moreheavily thanlike domestic non-split-run
magazines establishes the requisite higher taxation under Article 111:2, first sentence.

3.107 According to the United States, the fact that Article 111:2 is phrased in terms of "products’
does not mean that tax discrimination with respect to one product is outside the scope of Articlelll:2,
or that such discrimination would be GATT-consistent as long asiit is restricted to one product. In
thiscasethedraftersclearly intended non difference between thetreatment of the plural and thetreatment
of the singular. This fact is confirmed by the drafting of the Note Ad Article Il (which refers to the
"like domestic product” and the "imported product”) and Article 111:3, a specia case of application
of ArticleI11:2 which refers to the "taxed product”. The 1970 Working Party report on Border Tax
Adjustments, which is often referred to in this connection, uses the singular and plura formsin free
variation. It isnot necessary to demonstrate that all imported magazines are taxed more heavily than
all domestic like magazines, or even that the average tax on al imported magazines is higher than the
average tax on al like domestic magazines.

3.108 Finally, Canada's proposed "discriminatory effect" test appears to be based on predictions of
thelevel of futuretradeflows. Itiswell-establishedthat Articlelll isnot designed to protect expectations
of relative trade flows, but rather to ensure equal competitive conditions for imported products.
Moreover, in this case, the type of effects analysis Canada suggests would be impossible. Thereis
no basis for judging future levels of split-run magazine imports because Canada has completdy eiminated

"panel Report on United States - Section 337 of the Tariff Act of 1930, op. cit., at para 5.14.
"panel Report on United States - Measures Affecting Alcoholic and Malt Beverages, op. cit., para. 5.17.
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them from its market for the last 30 years. Given its GATT-inconsistent ban, Canada should not be
permitted to defend the excise tax on grounds that a small volume of imports would be subject to it.

3.109 Canadaresponded that itsinterpretation of discrimination under Articlelll:2would not require
any overall balancing test as the United States stated. It would not require prediction of trade flows
andisnot an aim-and-effect test in another guise. 1t saysonly that if thefiscal categories of acontracting
party are origin-neutral and exhibit no inherent bias against imported products, then the mere existence
of such categories, withdifferential ratesof taxation, doesnotviolateArticlelll:2. A simplifiedexample
illustrates this point. Suppose raspberries are taxed higher than strawberries, and that all red berries
aredetermined to belike products. Under the Canadian view, thereisnoviolationif thetwo categories
apply to both imported and domestic products and there is no inherent bias against imported products.
The United States would say thereis aviolation because a box of imported raspberriesis taxed higher
than a box of domestic strawberries. Thisisaccurate only if asingle instance of differentia taxation
creates a violation. Canada submits that there is no violation because imported products as a class
arenot being subj ected to excesstaxation over domestic products. TheUSinterpretation |eadsto results
that are close to absurd and would not reflect the language of Article 111:2, first sentence, in particular
the use of the plural, nor its object and purpose which is non-discrimination or more specifically to
protect expectations of the competitive relationship between imported and domestic products. Further,
in the Japan - Alcoholic Beverages case, it is clear from paragraph 5.19 of the report that the panel
based its findings on the assumption that shochu was largely a domestic product.

3.110 The United States responded that Canada s attempt to distinguish this case from the Japan -
Alcoholic Beverages case based on thefact that most shochu was produced domestically in Japan, while
in this case one could not show that split-run magazines have a comparable import focus, isinappropriate.
Canada has banned the relevant imports. Of course there is no preponderance of imported split-run
magazinesover domestic split-runs. Thereisalsonobasisfor judgingfuturelevelsof split-run magazine
imports because Canada has completely eliminated them from its market for the last 30 years. Given
its GATT-inconsistent ban, Canada should not be permitted to defend the excise tax on grounds that
a small amount of imports would be subject to it, or that a small percentage of split-run magazines
would be imported. Moreover, the United States contested Canada s claims that the US argument
would prevent differentia taxation of strawberries and raspberries, if the two fruits were found to be
like products. In fact, the distinction the excise tax draws is not analogous to distinguishing between
raspberries and strawberries (which are different fruits), but isinstead andogous to distinguishing between
raspberriesandraspberries. Specificaly, itisanalogousto distinguishing betweenraspberriesproduced
in fields whose harvest is sold only in one country, and raspberries produced in fields whose harvest
is sold in multiple countries.

(b) Article I11:2, second sentence
Directly competitive or substitutable

3.111 TheUnited States argued that in the event the Panel does not find split-runs and non-split-runs
to be "like products® for purposes of Article I11:2, first sentence, it should find them to be "directly
competitive or substitutable" products within the meaning of Articlelll:2, second sentence, of GATT
1994. The Appellate Body in Japan - Alcoholic Beverages provided that, in assessing an alegation
of aviolation of Article Il1:2, second sentence, one must examine whether:

"(1) theimported products and the domestic products are "directly competitive or
substitutable products’ which are in competition with each other;

2 the directly competitive or substitutable imported and domestic products are " not
similarly taxed"; and
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3 the dissmilar taxation of the directly competitive or subgtitutable imported [and]
domestic products is "applied . . . so as to afford protection to domestic
production”.”™

Canada has not challenged the fact that split-runs and non-split runs are "not similarly taxed". The
80 per cent tax applies solely to split-runs. Split-runs and non-split runs are "directly competitive or
substitutable”, and the excisetax is " applied so asto afford protection to domestic production”. Thus,
the excise tax violates Article 111:2, second sentence.

3.112 The Appellate Body in Japan - Alcoholic Beverages indicated that "directly competitive or
substitutable" products was a "broader category" of products than "like products' in Article 111:2.7
TheAppellate Body observed that it was appropriateto examine such factorsasphysical characteristics,
common end-uses, tariff classifications, and the "market place", but that the "decisive criterion” in
determining whether products were directly competitive or substitutable was "common end-uses".”
Split-runs and non-split runs compete in the Canadian market and have common end-uses. Magazines
covering the same genera subject matter - e.g., current events magazines, hobby magazines, technical
journals - compete with each other whether or not they are split-runs. Whether amagazine is split-run
or not cannot be determined simply by examining the magazine, but is based, instead, on how similar
the magazine is to a magazine sold outside Canada in another country. Split-runs, as defined by the
excisetax, do not differ from other magazinesin any way related to their ability to compete with other
magazines. Indeed, the excise tax is applied precisdly, and soldly, because split-runs compete with
wholly domestically produced magazinesfor readers and advertising. As discussed above with respect
to the issue of like product, the distinction between split-runs and other magazines is not based on
content. Even if one could somehow credit Canada’s assertion that the content of non-split-runs has
more of a " Canadian perspective" than split-runs, this distinction could not possibly be considered
adifferent "end-use".

3.113 Canada argued that split-run edition periodicals are not "directly competitive with or substitutable
for" periodicals with editorial content developed for the Canadian market. Although they may be
substitutable advertising vehicles, they are not competitive or substitutable information vehicles.
Moreover, as mentioned above, the excise tax on advertising contained in split-run editions was not
introduced so as to protect the Canadian production of periodicals and it does not have this effect.
Rather, it was adopted to prevent an unfair practicein the advertising service sector. Under the second
sentence of Articlel11:2 and the Ad Article I11, Paragraph 2, the complaining party must demonstrate
that atax is being applied to imported products or domestic products that are "directly competitive
or substitutable" and that the tax is being applied "in such a way as to protect domestic production”.
The complainant bearsthe burden of proof. TheUnited Statesmust therefore demonstratethat split-run
edition periodicals and periodicals with editoria content developed for the Canadian market are
competitive or substitutable products, and that the Parliament of Canada imposed the 80 per cent tax
on split-run edition periodicals in order to protect Canadian production of periodicals which are not
split-run editions.

3.114 The interpretation of this phrase shares many characteristics with the interpretation of "like
products’. A case-by-case approach is required here as well —in other words, an interpretation that
takes account of all the relevant circumstances, and in particular the unique characteristics of cultural
products. It'salsoamulti-factorial analysis, asitisfor like productsaswell —no singletestisdecisive.
To asignificant extent, one takes account of all the factors that go into a like products determination,

75Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., at 24 (emphasis in original).
Ibid., at 25.
"Ibid. (emphasis added).
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including properties and end-uses. Because of this common ground, many of the points Canada has
made in the context of like products, and how the concept has to be adapted to reflect the specia nature
of cultura products, are also relevant here.

3.115 Canada noted the United States unsubstantiated assertion that split-runs and other magazines
clearly competewith each other. They do of coursecompetefor theadvertising dollar becauseasplit-run
recycling foreign content offersafar cheaper vehicle. But competition for advertising is not the issue
and isnot subject to GATT 1994 disciplines. Theonly legitimate focus is competition in the consumer
marketplace. And the United States has not demonstrated, as it is required to do, that the products
a issue are competitive or substitutable, or that they meet the threshold test implied by the word
"directly”. Substitution implies interchangesbility. Once content is accepted as relevant it seems obvious
that magazines created for different markets are not interchangeable. They are not substitutes, and
certainly not direct substitutes. They serve different end-uses. Canadian periodical consumers have
ademand for periodicals containing information that specifically addresses their interests. Canadian
magazines contain information developed for and directed to the interests of Canadian consumers over
abroad range of genres. Split-runs and magazines with editorial material developed for the Canadian
market cannot be considered direct substitutes as information vehicles; and for the same reason they
are not in direct competition. Ultimately, of course, there may be some degree of competition for
disposable income between al cultural products and all luxury products — for everything beyond the
necessities of life — but thisis far too remote. It is not direct competition and it does not therefore
fal within the rule. There would not be 1440 different magazine titles produced in Canada aone if
the products were directly substitutable, or directly competitive, in the sense contemplated by the
Ad Article to Article 111:2.

3.116 Without embarking on an exercisein economic analysis, there areimportant respectsin which
priceand demand comparisonsaremorecomplicatedin the caseof magazinesand other cultural products
than in the case of ordinary commodities. It is not the same as comparing consumer behaviour in
response to price changes on a bottle of shochu and a bottle of vodka. There are too many quditative
differences in the case of magazines. To give one example, if the ratio of editoria content to
advertisements decreasesthis can bethe sameasapriceincrease. Thatisafairly objective, measurable
variation, but other qualitative differences of equal importance can aso have an effect tantamount to
a price change — the quality of the content, the attractiveness of the graphics, the intrinsic interest of
the articles.

3.117 TheUnited States considered that the very existence of the tax wasitself proof of competition
of split-runsand non-split-runsinthemarket. Canadawould not havegoneto such extraordinary lengths
to keep split-runsout of itsmarket if they did not competewith other magazinesin the Canadian market.
As Canadaitself has acknowledged, split-runs competewith wholly, domestically produced magazines
for advertising revenue, which demonstrates that they compete for the same readers. The only reason
firms place advertisements in magazines is to reach readers. A firm would consider split-runs to be
an acceptable advertising aternative to non-split-runs only if that firm had some reason to believe that
the split-run products themselves would be an acceptable aternative to non-split-runs in the eyes of
readers. According to the United States, Canada acknowledges that "[r]eaders attract advertisers’,
and that: " The Canadian publishers are ready to compete with magazines published all over theworld
in order to keep their readers, but the competition is fierce".

3.118 The Report of the Task Force on the Canadian Magazine Industry provides further
acknowledgment of the substitutability of magazines produced for the Canadian market and other
magazines:

"[Canadian publishers'] English-language consumer magazines face significant competition
for sales from imported consumer magazines. In large measure, thisis because the mgjority
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of the magazines are from the United States and are a close substitute. ...It is reasonable to
expect that the content of American magazines will be of interest to Canadians...".

Thisreport also observesthat " thereisconsiderablepricecompetition” on newsstands between domestic
and imported magazines',” and that:

"the initial effect of the entry of Canadian regional editions of foreign magazines into the
Canadian advertising market would be a loss of advertising pages in Canadian publications
offering advertisers a readership with similar demographics"'.”

Minister of Canadian Heritage the Honourable Michel Dupuy described the situation as follows:

"Canadians are much more interested in American daily life, be it political or sports life or
any other kind, than vice versa. Therefore, theredity of the situation is that we must protect
ourselves against split-runs coming from foreign countries and, in particular, from the United
States'. %

Canadian Government officials have repeatedly acknowledged outside this proceeding the close
substitutability and competitiveness of split-run and non-split-run magazines. Canada affirmed this
fact whereit refersto domestic and imported magazines competing for readers. Furthermore, Canada
admitsthat split-run and non-split-run magazines compete for advertising; thisitself demonstratesthat
the two are directly competitive and substitutable, since carrying advertising is a principa to which
magazines are put.

3.119 Canada argued that the US reference to the Task Force in the preceding paragraph does not
look into the supporting evidence. The evidence beforethe Task Force, on which its conclusionswere
at least partially based, was a study by the economist Leigh Anderson® which states:

"US magazines can probably provide a reasonable substitute for Canadian magazinesin their
capacity as an advertising medium, although some advertisers may be better served by a
Canadian vehicle. In many instances however, they would provide avery poor substitute as
an entertainment and communication medium".

The report went on to characterize the relationship as one of "imperfect substitutability” - far from
the direct substitutability required by this provision. The market share of imported and domestic
magazines in Canada has remained remarkably constant over the 30-plus years between the O' Leary
Report and the Task Force. If competitive forces had been in play to the degree necessary to meet
the standard of "directly competitive" goods, one would have expected some variations. All this casts
serious doubt on whether the competition or substitutability issufficiently "direct” to meet the standard
of Ad Article Ill.

"8Task Force Report at 40 and 42.
“Ibid., at 53.

80statement of Minister of Canadian Heritage Michel Dupuy before Canada's Standing Senate Committee on Banking,
Trade and Commerce, 5 December 1995, Issue No. 50 at 14.

8LAnderson, Leigh, An Analysis of Advertising Revenues to the Canadian Magazine Industry: the effect of foreign
split-run magazines (19 January 1994). Prepared by Leigh Anderson for the Task Force on the Canadian Magazine Industry.
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So as to afford protection to domestic production

3.120 The United States argued that the excise tax is applied so as to afford protection to Canadian
magazine publishers. In Japan - Alcoholic Beverages, the Appellate Body indicated that proof of
protective intent is not required in order to establish aviolation of the second sentence of Articlelll:2,
and that the issue is "how the measure in question is applied":

"Although it istrue that the aim of ameasure may not be easily discerned, nevertheless
its protective application can most often be discerned from the design, the architecture,
and therevealing structureof ameasure. Thevery magnitude of the dissimilar taxation
inaparticular case may beevidence of such aprotectiveapplication, asthe pane rightly
concluded in this case. Most often, there will be other factors to be considered as
well ...".%

3.121 TheCanadian excisetax clearly affordsprotectionto domestic production of magazinesdirected
a the Canadian market. It appliesin a manner that effectively eiminates from the Canadian market
split-run magazines, which compete directly with and are close substitutes for magazines produced
solely for the Canadian market. The "very magnitude of the dissimilar taxation" - an 80 per cent tax
on the former and no tax on the latter - is proof of the protective application of the Canadian excise
tax, as it applies only to split-runs and is set at a prohibitive level. The structure and design of the
excisetax areclear: the tax makes it uneconomical to sell any magazines that advertise to Canadians
and that are produced for another market or for both Canada and another market. The measure thereby
insul ates the domestic Canadian magazine industry from competition from imported split-runs. The
terms of the tax were crafted deliberately to target Sports lllustrated magazine, to direct advertising
revenues solely to domestically-produced magazines, and to eliminate the competitive advantages
conferred on split-runs by virtue of their economies of scale. Sports Illustrated Canada ceased publication
in Canada with the issue dated 12 December 1995. Time Warner continues to sell subscriptions of
theUSnational edition of Sportslllustrated in Canadaand also sellsthe US edition of Sports|llustrated
on the newsstands in Canada. These copies are printed in the United States and exported to Canada.

3.122 Canada argued that it is not applying the excise tax to imported periodicals so as to afford
protection to the Canadian production of periodicals. Part V.l of the Excise Tax Act has no effect
on the ability of foreign periodicals to enter Canada and to hold a very large share of the Canadian
market. The Excise Tax Act applies to all split-run periodicals — wherever produced — in the same
way. Contrary to the US contention, the purpose of Part V.| of the Excise Tax Act is not to protect
the production of periodicasin Canada, but to prevent the diversion of advertising revenues to magazines
based on content produced for foreign markets, and thus to ensure the production of editorial content
for Canadians.

3.123 The purpose of Article Il is to protect the competitive relationship between domestic and
imported goods. As stated in the report on United States - Taxes on Petroleum and Certain Imported
Substances:

"... The general prohibition of quantitative restrictions under Article X1 ... and the
nationd treatment obligation of Articlelll ... have essentidly the same rationae, namely
to protect expectations of the contracting parties as to the competitive relationship
between their products and those of the other contracting parties'.®

82Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., at 28, 29.
8panel Report on United Sates - Taxes on Petroleum and Certain Imported Substances, op. cit., at 160, para. 5.2.2.
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Therefore, when Articlelll:1 specifiesthat a contracting party must not adopt measures ™ so asto afford
protection to domestic production”, the object is to prevent the adoption or maintenance of measures
that protect domestic products to the disadvantage of products imported from the territory of another

party.

3.124 Part V.l of the Excise Tax Act isnot aprotectionist measure adopted " so asto afford protection
to domestic production” for the following reasons:

@ It does not affect the competitive relationship between imported and domestically-
produced periodicals;

(b) it is not based on the physical origin of periodicals, which iswhat is contemplated by
the reference to "domestic production”; and

(© far from having a protectionist aim, it is a legitimate response to an anti-competitive
abuse in the advertising field, with the ultimate object of ensuring the surviva of a
distinct Canadian culture.

3.125 Because GATT 1994, including Articlelll, appliesto tradein goods, the expression " domestic
production" must refer to the physical production of the good. This refers to its manufacturing,
cultivation, extraction, etc. Articlelll of GATT 1994 cannot address the competitive relationship between
service-providers such as the authors and artists contributing to the intellectual material contained in
periodicals. Nor does it protect the competitive relationship between publishers in their capacity as
sellers of advertising space. In terms of physical production, the sole perspective that is relevant to
Articlelll, Part V.I of the Excise Tax Act isentirely neutral. It does not have the effect of protecting
the production of periodicals in Canada; indeed its principa target was the production in Canada of
split-run magazines as defined in the Act.

3.126 Themeasure has valid policy objectives that fit within what the US - Malt Beverages decision
caled a"public policy purpose’ that is consistent with Article lll. The immediate objective of Parliament
was directed against the aggressive marketing of advertising services in Canada by publishers who
wererecycling in Canada editorial material whose production costs had aready been coveredin alarger
market. Thenet result of this practicewasto cut into the small share of the advertising market available
to Canadian publishers, who were producing editoria content specific to Canadians. Part V.1 of the
Excise Tax Act was drafted in such away asto curtail thisadvertising practice and not so asto prevent
the entry into Canada of foreign periodicals or in such away as to disadvantage foreign periodicals
in the Canadian market.

3.127 Canadanoted that it had never intended to decrease the level of competition between imported
and domestic magazines. On the contrary, the members of the Task Force on the Canadian Magazine
Industry wrote: "We are convinced that what is being proposed interferes as little as possible with
freedom of expression or choice. Indeed, in the final anaysis, we are seeking to expand choice by
ensuring the continued availability of magazines with origina content".®* These measures did not prevent
and were not intended to prevent foreign periodicas from competing in the Canadian market on an
equal footing with Canadian periodicals.

3.128 Further, the United States has completely misrepresented the true trade position. Thereisan
enormous penetration of American magazines in Canada, and nothing in the Canadian tax measure
would change this or is designed to change this. Nor are there any significant trade effects to the

84Task Force Report at 64.
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measure. This tax concerns a very narrow segment of the total number of American periodicas
streaming acrosstheborder daily. Thisvery narrow segment was affected inthe sameway that anarrow
segment of Canadian periodicals was affected. And this narrow segment of both the Canadian and
theUSindustry was affected becausethe Parliament of Canada believed that acertain practice, aservices
practice, had to be discouraged.

3.129 Protectionism meansprotection againstimported products. Thereisno protectionist application
to be found in ameasure that is not aimed at imported products as such, and that does not in fact have
a disproportionate impact on imported products. The excise tax is not aimed at imported split-runs
and — more important — it has (or would have) no greater effect on imported split-runs than it does
ondomestically produced magazines of thesamekind. Thereisno doubt that thetax insul ates Canadian
magazines from acertain form of competition in the advertising sector. It does not, however, insulate
Canadian producersfrom competition resulting specifically fromimported split-runs. TheUnited States
has fundamentally mischaracterized the situation when it says "the measure...insulates the domestic
Canadian magazine industry from competition from imported split-runs’. Thisis not the effect of the
tax. It affects split-runs in general, not just imported products. It iswrong to think of split-runs as
an inherently or a presumptively imported product. The actud effect of the tax in practice has so far
been very clear. It caused Sorts Illustrated to move its production for the Canadian market out of
Canada and back to the United States. The effect was to substitute imported products for domestic
products. Thisisexactly the opposite of what is understood by protectionism. Even apart from what
happened in the case of Sports Illustrated, the local production of a split-run — a regiona edition —
makes eminent business sense.

3.130 TheUnited States considered the protectionist nature of thetax is evident from its confiscatory
character, the statements of the Canadian Government regarding the tax both before and after its
enactment, and from the manner in which it applies. The effective date of the tax was deliberately
set to eliminate the split-run edition of Sportsllustrated magazine. Thetax appliesonly to those split-
runs that began publication after 26 March 1993, afew weeks before Sports Illustrated launched its
Canadian split-run edition, but morethan two years prior to enactment of thetax. Theexcisetax applies
in amanner that inherently favours Canadian-based producers, who are much morelikely than foreign
producers to publish magazines directed solely at Canadian readers. Foreign-based producers who
wish to expand operations by entering the Canadian market must create anew magazinefor distribution
exclusively in Canada (or sdll their foreign editionsin identica form in Canada). The Canadian magazine
tax is designed to ensure that foreign-based publishers forego the commercialy attractive option of
publishing a split-run edition of an existing magazine for the Canadian market. In introducing the
excise tax hill to the House of Commons, Minister of Canadian Heritage Michel Dupuy asked, "Why
isthis tax necessary?', and answered: " Canadian publishers would be at a grave disadvantage if they
were forced to compete for advertising revenues with magazines that have recovered their editorial
costs in markets which are much larger than the Canadian market".

3.131 Mr. Dupuy’s reference to "markets which are much larger than the Canadian market" was
undoubtedly a reference to the United States, whose production of Canadian-edition split-runs was
significant prior to the 1965 import ban, and whose potential for re-establishing split-run editions in
the Canadian market was the basis for the imposition of the excise tax in 1995. The 1961 O’Leary
Report, which preceded the import ban, noted that there were 76 US magazines offering split run or
regional editionsin Canada.® In 1994 the Gover nment-appointed Task Force on the Canadian M agazine
Industry concluded that it in the absence of additional legislation it was highly likely that a significant
number of USsplit-runswould besoldin Canada. The Task Forceestimated that therewere 53 potential
US consumer magazine entrants into the Canadian market, and 70 potential US business and trade

8Report, Roya Commission on Publications, May 1961 ("O'Leary Report") at 36.
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magazine entrants, and that the majority of these would actually enter the Canadian market.®® (By
contrast, althoughthe Task Forcereport describesin somedetail the structure of the Canadian magazine
industry, it makes no mention of the existence of split-run editions of Canadian publications.) The
effect of the 80 percent excise tax is to keep the potential US entrants out of the Canadian market,
whether they choose to transmit their magazines electronicaly for printing in Canada or - should
Canada s GATT-illega import prohibition be removed - to import them. By itsterms, the tax applies
to dl split-runs, whether imported or domestically-produced. The tax makes it unprofitable for split-runs
to be sold in Canada.  Indeed, this is the whole - and the stated - purpose of the tax. As Minister
Dupuy stated: "[The tax] could be designed and implemented in order to avoid split run editions".®’

3.132 The Canadian argument that the tax is not applied so as to afford protection because it is
reasonabl e to assume that, in the absence of the import ban, split-runs would be published in Canada
asmuch asinthe United Stateswasdubiousasafactua matter. Moreimportantly, itislegallyirrelevant
because the tax protects domestic non-split-runs from competition from imported split-runs. The
appropriate comparison is between the treatment of imported split-runs and domestic non-split-runs,
not between domestic and imported split-runs. "Articlelll...requires treatment of imported products
no less favourabl ethan that accorded to the most-favoured domestic products* %, not theleast-favoured.
Further, regardless of what Canada s legislators may have intended, the tax does apply, by its terms,
to imported split-run magazines. If the import ban were lifted, it would have an immediate and
exclusionary effect on imported split-runs.

3.133 Initsargument that itsexcisetax on split-run magazinesis meant to addressan " anti-competitive
abuseintheadvertisingfield", Canadahascompletely failedto indicatein what way split-run magazines
constitute such an abuse, why it has concluded that al, as opposed to some such magazines represent
such an abuse, and why its has chosen to apply atax measure to address such abuses. It is apparent
that the "anti-competitive abuse" Canada is concerned about in connection with split-run magazines
is competition itself. Canadd s real quarrel with split-runsis that they are produced in a manner that
takes advantage of economies of scale, in which costs are spread out over a greater number of units
produced. This means simply that split-run producers may have a lower cost structure than other
producers, which may put them at a competitive advantage.

3.134 Competitive advantage is not competitive abuse, however. Canada has well-developed
competition lawsto address any such abuses. |f Canadaweretruly interested in remedying competitive
abuses, it would have employed those laws. Those laws do not permit application of remedies in a
vacuum, however. They requireadetailed anaysis of the conduct of particular actorsand their position
in the market, and do not have as their goa the removal of entire product categories from the market.
Indeed, it would be difficult to imagine aless pro-competitive remedy than onethat effectively removes
competing products from the marketplace.

3.135 Further, Canada's claim that marketing split-runs in Canada is akin to dumping is equally
untenable. Dumping is generally understood to mean pricing products in aforeign market below the
sales price in the home market, or selling products below cost. Canada has not alleged either such
prectice in this case. There are well-developed WTO procedures for conducting anti-dumping
investigations and for determining dumping margins. These procedures do not allow for imposition
of dutiesin arbitrary amounts (e.g., 80 per cent) across the entire range of imported products on the
basis of legidative fiat.

8Task Force Report at 50-52.
87Commons Debates at 14790
8panel Report on United States - Measur es Affecting Alcoholic and Malt Bever ages, op. cit. para. 5.17 (emphasis added).
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3.136 Canada argued that protection is afforded to domestic production for the purpose of Article
I11:2, second sentence, if there is a "discriminatory or protective effect against imported products”.
"Imported products’ means products physically transportedinto theterritory of aMember. TheUnited
States concedes that the Sports Illustrated innovation that led to the legislation involved a domestic
product, wheretheonly thing"imported" wastheel ectronically-transmitted foreign content. TheUnited
States has thus conceded, in the case of Sports Illustrated Canada, that there was no discrimination
or protectiveeffect againstimported products. It followsthat " foreign based" split-runsarenotimported
products if they are printed and published in Canada.

3.137 The Excise Tax Act thus applies to domestic and imported products without distinction, and
it is primarily amed at a form of domestic product. While the tax secures advertising revenues for
Canadian publishers, protection in the sense of Articlelll:1 asread into 111:2 means protection against
imported products. As the preceding paragraph has shown, split-runs are not intrinsically imported
products. Even if there were no import prohibition, given the economies of local production and
distribution and the ease of electronic transmission, it is likely that most split-runs would be locally
produced. Itishighly significant, moreover, that, asthe United States noted in response to a question
a the hearing, the effect of the tax was to induce Sports Illustrated to cease its Canadian production
and toresumedirect importsfrom the United States. The substitution of importsfor domestic products,
as the result of a public policy measure, is the direct opposite of what amost everyone understands
by protectionism. It sufficesby itself to refutethe contention that the Excise Tax Act operatesto " afford
protection to domestic production”.

3.138 The excisetax measureis designed to prevent the diversion of advertising to low-cost publications
reproducing recycled editorial content, at the expense of publications created for Canadians. It does
not guarantee the survival of Canadian magazines that the public does not want. What it targets, very
simply put, is the combination of recycled editorial content plus Canadian advertisements. This
combination, because the crucia input of content comes with minima cost, is destructive of fair
competition in the market place and consumer choice. It eliminates any possibility of a"level playing
field". It would lead ultimately to areduction of material dealing with the Canadian scene and in turn
to a Canadian public that is less well-informed on Canadian affairs. These are not only legitimate
legidlative concerns; they are far removed from the idea of protecting domestic production which is
referred to in Article I1l. Ultimately, of course, the concern behind this legidlation is with the
preservation of Canadian culture in the face of an extraordinary challenge from across the border.
It is not Canadian public policy to restrict the importation or circulation of imported magazines. It
does, however, reinforce the validity of the distinction Canada makes between origina content and
domestic production as onethat is based upon apublic policy purpose that has nothing to do with trade
protectionism. Split-run editions of magazines compete unfairly for advertising revenues with regular
magazines, since their editorial costs are largely paid for in their origina market.

3.139 Asto the United States inquiry why Canada failed to apply the WTO dumping procedures,
those procedures, and the Canadian domesticlegis ation that implementsthem, havenever been applied,
and would probably not even be applicable, to advertising as a service sector not covered by GATT.
The United States a so asks, in effect, why Canada has not used the Canadian Competition Act. There
is no reason why specially-tailored measures cannot be adopted for specific sectors of the economy
that have their own unique characteristics. Competition issues in Canada have never been reserved
exclusively to the Competition Act. They are addressed, in the context of specific sectors, through
avariety of regulatory statutes. Split-runs and the magazine advertising market are unique. There
is no reason why their problems should not be addressed through specid legislation. And there is
no reason why that legislation should not take the form of atax. Fiscal incentives and disincentives
that havelittle or nothing to do with raising revenue —ranging from child tax credits to super-depletion
allowances — are familiar techniques in Canadian legidative practice.
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3.140 TheUnited Statesasserted that, inaddition to characterizationsby Canadian officials, Canada s
submissions to the Panel themselves confirm that the excise tax was structured to protect domestic
production. A statement in Canada s submission is instructive:

"The object of the excise tax is not to discourage readership of foreign magazines, but to
maintain an environment in which Canadian magazines can exist in Canada alongside with
imported magazines. It is also intended to foster conditions in which indigenous magazines
can be published, distributed and sold in Canada on a commercial basis..." (emphasis added).

Although couched in the best possible light, this statement does not disguise the fact that the purpose
of the excisetax isto protect Canadian magazines from import competition. It appeared to be Canadd s
position that because it does not completely restrict imports of magazines, it should be free to impose
certain import barriersto benefit its domestic industry. Thereis absolutely no basisin GATT for this
position. Canada scontractual obligationsunder GATT Article 111 arenot limited to affording acertain
amount of national treatment to imports; Canada must provide full national treatment, comparative
tradeadvantages(i.e. to protect domestic producersfrom|legitimateimport competition). Tariffs(within
bound rates) and certain types of domestic subsidies are anong the permitted measures. Internal taxes
imposed at rates higher for imported productsthan domestic like productsarenot. Moreover, Canada s
submissions consistently imply an import penetration much higher than it actualy is. Canada s Task
Force Report statesthat , in redlity, " Canadian publications account for 67.6 per cent of the magazines
sold in Canada in a year".

3.141 Canada asserts repeatedly that the excise tax is designed to encourage "origina content”, as
though such a purpose would justify imposition of adiscriminatory excisetax. Infact, thewholenotion
of "original content" is protectionist in nature. Permitting a Member to require that a product be sold
in itsterritory be a different product than that sold abroad would open up the WTO system to serious
abuses. For example, aMember concerned about the ability of alocal industry to competewith foreign
manufacturers of the same product (automobiles, footwear, jewellery, etc.) could impose a prohibitive
tax - on the pretext of ensuring that local consumers can purchase products designed exclusively for
them - on " non-origina" product designs, in order to keep foreign producersfrom exporting their best-
salling productsto the Member's market. Inorder to sell into such amarket, the foreign manufacturer
would be required to design products and set up new production lines exclusively for that market.
That would erase any scae efficiencies the foreign manufacturer might otherwise have gained from
sales in its domestic market and to other countries.

3.142 Canada considered that the US reliance on the concept of economies of scale is misplaced.
The concept is normally associated with large production runs, typically for an international market.
A loca production run for asingleregiona market is by definition ardatively low volume production
run that does not fit the definition. What the legislation is against is not economies of scale but the
clearly unfair competitive advantage that comes from prepaid costs, providing what amountsto afree
ridein the Canadian advertising market. The USindustry gets tremendous economies of scalethrough
itsordinary operations of publishing largerunsin the United Statesfor theinternational export market.
The US publisher is free to produce and then to promote and sell as many copies of the magazine in
Canada as possible. None of thisistouched by the legislation. Thetax does not insulate the domestic
Canadian magazine industry from competition for readers. Harper’s, Sports lllustrated, and Vanity
Fair can al benefit fully from economies of scale of which a Canadian publisher, and in fact most
publishers outside the United States, could never dream.

3.143 The United States submits further that the "whole notion of original content” is protectionist
in nature, and that the policy has the same protectionist characteristics asif loca product designs were
toberequired. Theargumentisrevealing, becauseit amountsto ablanket denia that cultural products
have any specificity that distinguishes them from ordinary items of trade. Content distinguishes one
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magazine from another. Origina content created for a specific national community differentiates
magazines in a way that product design seldom if ever does. The United States has raised a spectre
that is not only far-fetched; it is based on a false analogy, and a failure to recognize the distinctive
characteristics of cultura products, and of magazines above al. "Origina content" does not have
to be domestically-produced. Canadian content, in termsof subject matter, does not have to be content
produced by Canadians or in Canada. Most often it will, but the assertion that "original content" is
inherently protectionist is incorrect.

(© ArticleI11:4

3.144 The United States argued that if the Panel decides that the excise tax does not fall within the
scope of Article I11:2, the tax should then be viewed as a measure affecting the sale or use of split-run
magazineswithinthemeaning of GATT Articlelll:4. Theexcisetax provides|essfavourabletreatment
to imported split-runs than to like domestic non-split-runs and therefore violates Article I11:4. The
excisetax clearly affectsthe sale of split-run magazines. Infact, it isset at alevel so high asto prevent
any sales of split-runs in the Canadian market. Indeed, Canadian officials have repeatedly stated that
to bethe purpose of thetax. An 80 per cent excisetax isobviously not intended to generate tax revenue.
The excise tax also affects the use of split-run magazines, by applying a prohibitive tax whenever they
are used to convey advertising to the Canadian public. Moreover split-run magazines and non-split-run
magazinesare" likeproducts' for purposesof Articlelll:2 and should thusbeconsidered " like products’
for purposes of Article 111:4 aswell. The panel in US- Standards for Gasoline considered that similar
factors were relevant to like product analyses under paragraphs I11:2 and 111:4.%

3.145 Finally, the excise tax accords less favourable treatment to imported split-run magazines than
to other domestically-produced magazines. Asdiscussed above, by itstermsthetax appliesto imported
split-runs. The excise tax treats imported split-runs less favourably than other purely domestic magazines
because it effectively prevents split-runs from being sold profitably in the Canadian magazine market,
and makes it effectively impossible for split-runs to be used to carry domestic advertising. Thus, if
the excise tax is not covered by Article 111:2, it falls within the scope of, and is inconsistent with,
Article I11:4.

C. Funded and Commercial Postal Rates
) ArticleI11:4

" Regulations and requirements affecting theinternal sale, offering for sale,
purchase, transportation, distribution or use"

3.146 The United States argued that Canada’s postal rates for magazines are openly discriminatory
andincontravention of 111:4 of GATT 1994. Canada Post isaCanadian Government entity that charges
domestic magazines lower rates (either "commercia™ or "funded" depending on the magazine) than
it charges imported magazines that are mailed in Canada. Canada Post also offers certain discounts
(such as for "paletization" and "pre-sort") only to domestic magazines. These measures amount to
"regulations” or "requirements” that affect theinternal sale, transportation, or distribution of magazines
in Canada, and provide less favourable treatment to imported magazines than to like domestic magazines,
in violation of GATT Article I11:4.

3.147 In the report on EEC - Parts and Components, the panel recognized that requirements that
an enterprise voluntarily accepts to gain government-provided advantages are nonetheless "requirements':

8panel Report on United States - Standards for Reformulated and Conventional Gasoline, op.cit., para. 6.8.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS3VR
Page 49

"The Panel noted that Article 111:4 refers to "all laws, regulations or requirements affecting
(the) interna sale, offering for sale, purchase, transportation, distribution or use”. The Panel
considered that thecomprehensive coverageof "all laws, regulationsor requirementsaffecting"
the interna sale, etc. of imported products suggests that not only requirements which an

enterprise is legally bound to carry out, . . . but aso those which an enterprise voluntarily
accepts in order to obtain an advantage from the government constitute " requirements” within
the meaning of that provision. . . ."%

Magazine publishers that sought to make use of the Canadian mails have to agree to pay the postal
fees charged by Canada Post. Those charges are requirements - or regulations - within the meaning
of Article l11:4.

3.148 Canada Post’s postal rates also clearly "affect” the sale, transportation and distribution of
imported magazines, because they specify the cost of using the services of Canada Post to transport
or distribute magazines to subscribersin Canada. A publisher seeking to have Canada Post transport
and distribute its magazines to subscribers in Canada - and virtually all subscription magazines sold
in Canada were distributed in this manner - would have to pay the posta fees prescribed by Canada
Post. Thepostal feesdirectly affected the competitiveconditionsunder which the product istransported,
distributed, and sold to subscribers. These rates therefore "affect” the sale, transportation, and
distribution of magazines in Canada.™*

3.149 Canadd sdiscriminatory postal rateshaveaparticular impact onthetransportation of magazines
inCanada. Thedraftersof GATT clearly intendedto includetherates charged for government-provided
transportation services under the disciplines of Article I1l. Canada Post’s divergent postal rates are
not based on neutral economic considerations, but explicitly discriminatory criteria- namely, whether
the magazine is Canadian or foreign in origin.*

3.150 Canada underscored theimportance of the distinction between the subsidized rates, thoserates
available as a result of a subsidy granted exclusively to domestic publishers by Canadian Heritage,
and commercial publications rates, those rates availableto all publishers (Canadian or otherwise) that
do not qualify for the subsidy granted by Canadian Heritage. Whereas the subsidized rates are the
result of an expressed intention on the part of the Government to assist domestic publishers (as
specificaly permitted by GATT Article 111:8(b)), the commercial publications rates are the result of
generaly accepted commercial and marketing practices and are not influenced by government policy.
Unfortunately, the United States has failed to make this important distinction.

3.151 Canada Post is a corporation in its own right, with a legal persondiity distinct from that of
the Government, and considerabl e autonomy in the conduct of its operation; far morethan would ever
be accorded to a government department. Canada Post is a Crown corporation and its objectives are
set out in the CPC Act. In addition, under the FA Act, asa Schedulelll, Part Il Crown Corporation,
Canada Post is expected to: operatein acompetitive environment; earn areturn on equity; not depend
on government appropriation; and finally, provideareasonable expectation that it would pay dividends.
Both the CPC Act and the FA Act essentidly establish a commercia mandate for Canada Post comparable
to a private sector interest.

Opanel Report on European Economic Community - Regulations on Parts and Components, op.cit., at 132, 197, para.
5.21, ltalics in original. Seealso, “Canada - Administration of the Foreign Investment Review Act”, adopted on 7 February
1984, BISD 305/140, 158 para. 5.4.

%1 panel Report on Italian Discrimination Against Agricultural Machinery, adopted on 23 October 1958, BISD 7564
para. 12.

92The United States recommended the Panel to see also, U.S. - Malt Beverages (panel found that restrictions on private
delivery of imported, but not domestic beer, was inconsistent with Article 111:4).
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3.152 Thislegidative framework provides Canada Post with the legal and operational flexibility to
implement its commercialy-oriented mandate. With respect to publications, i.e., newspapers and
periodicas, Canada Post is not a government monopoly and does not have the exclusive right of delivery.
Canada Post does not have the power of a monopoly when it sets commercial rates for the delivery
of publications.® It competesin an open competitive market for its share of the publications delivery
market. Any publisher, foreign or domestic, is free to arrange for the delivery of his newspaper or
periodica via Canada Post or with any other distributor. Section 14(2) of the CPC Act states that
"[n]othing in this Act shall be construed as requiring any person to transmit by post any newspaper,
magazine, book, catalogue or goods'. Pursuant to Section 2 of the Act,"post" means to leave in a
post office or with aperson authorized by the Corporation to receivemailablematter. Foreign publishers
havetheadditional option of mailing their copiesaddressed to Canadian addresseswith their own postal
administration at the applicable international printed matter rates.

3.153 The principle of national treatment of Article I11:4 of GATT 1994 does not apply to the
commercia postal rates charged by Canada Post. The United States contends that commercia rates
set by Canada Post are "regulations' or "requirements' affecting the internal sale of imported
publications. The term "regulation” in the context of GATT 1994 means the rules or orders having
the force of law that are issued by executive or administrative authorities of government. The rates
for the delivery of letters in Canada are set by regulations.®® However, the commercia rates for
publications are set by market forces and fluctuate with commercia imperatives — not to mention that
in many cases they are the result of negotiations with both domestic and international large volume
customers pursuant to specific agreements. The responsibility for setting those rates rests exclusively
with senior management of the Corporation who exercise their discretion based on commercia principles
without government intervention.

3.154 Theterm "requirement" inthe context of GATT alsoimplies ademand or direction proclaimed
by an authority within government. Again, commercial imperatives and market forces dictate the
commercia rates for publications charged by the Corporation to its customers. The government has
never issued a directiveto the Corporation regarding publications mail. The Corporation's pricesare
set to meet market demands and opportunities (asin the case of any private sector company), and are
clearly not the product of "laws, regulations or requirements of Canada. It isincorrect to suggest,
as does the United States, that the differential between the commercial rate provided to Canadian
publishers and the commercia rate provided to non-Canadian publishers is calculated to place non-
Canadian publishers at a competitive disadvantage. Canada Post has no policy of giving a competitive
advantage to one segment of its customers over another, and has no interest in pursuing any such practice.
For their part, customers have access to competing delivery channelsand, asin al open markets, have
the ability to negotiate rates in a manner reflecting their purchasing power.

3.155 Theinternational commercial rates reflect the reality that suppliersin any competitive market
would attempt to obtain the best possibleprice. Pricingisset to maximize contributionwhileremaining
competitive. Factorssuch asthe availability and cost to customers of competing distribution channels,
currency exchange rates, service standards, etc., are al taken into consideration by Canada Post (as
would any company in a competitive market) when setting its pricing. As a Crown corporation with
a commercial mandate, Canada Post operates on the same basis as a private sector interest. The
commercia postage rate applicable to non-Canadian publicationsis set on the basis of the commercia

9Canada added that Canada Post does have a limited exclusive privilege with respect to the collection, transmission
and delivery of "letters’ in Canada, including addressed advertising mail. This exclusive privilege represents in aggregate
approximately 50 per cent of total corporate revenues. Canada Post has no statutory protection for theremainder of itsbusiness
and must compete with existing or potential competitors, asthe case may be. The Corporation's exclusive privilege isdefined
in Section 14 and 15 of the Canada Post Corporation Act.

%_etter Mail Regulations, SOR/88-430 as amended to April 30, 1996.
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businessreality that the next-best option faced by mailersof publicationsthat are printed outside Canada
isthe much higher international rate charged by the postal administration in the country of publication.
In the case of publications from the United States, this means arate for deposit in Canada with Canada
Post that is about half of what they would have to pay the United States Postal Service (USPS) for
delivery of the same items to Canada. The commercial mandate given to Canada Post requires it to
obtain the best possible rate in order to maximize its returns.

3.156 Almost half the direct-deposit foreign periodicals business Canada Post receives is contracted
through specific agreements, negotiated on acase-by-case basi ssubject to customer- and market-specific
needs and opportunities as opposed to generic pricing policies. Canada Post's commercia pricing
policies are determined by the demands of the markets in which it operates and not by governmental
directivesor public policy considerations. Inthe case of commercia publications, thereisno direction,
instruction or any other obligation to provide this service or to provide this service at certain rates.
This means that the management of Canada Post is free to establish commercia services and rates for
publications purely on commercial principles and market redlities so as to maximize the financia
advantage to Canada Post providing such commercial publication services. The decision to maintain
aseparate, higher ratefor international asopposed to Canadian commercia publicationsis made purely
by Canada Post management for commercia reasons and in no way reflects any explicit or implicit
request by government that Canada Post use its rate structure to disadvantage foreign commercia
publications relative to Canadian commercia publications. The Canadian Government could express
its views on commercia and internationa rates much in the same way it might choose to comment
on pricing of aprivate sector firm. However, to compel change, the Government would havetoinstruct
Canada Post under the directive power in Section 22 of the CPC Act. Indeed, Canada Post hasreceived
noinstructionor advice—implicit or explicit—to setinternational commercial ratesin excessof domestic
commercia ratesfor periodicas. Thisactionis of Canada Post's own creation based on its perception
of market opportunity.

3.157 The United States argued that the Government of Canada is responsible for Canada Post's
activities, including its so-called commercial postal rates. Canada s argument implicitly concedes that
Canada Post isagovernmental entity, and exercises agovernmental function, when it applies” funded”
(subsidized) postal ratesto, and providesfor the delivery of, certain domestically produced magazines.
Canada seeks to convince the Panel that Canada Post sheds its governmenta character when it applies
its so-called "commercia" rates and provides for the delivery of magazines subject to those rates.

3.158 Canada Post is awholly, government-owned, government-created chartered body, subject to
the control of aboard of directorsappointed by the Minister responsiblefor CanadaPost. (Theexistence
of a Government Minister responsible for Canada Post is further proof that Canada Post is an arm
of the Canadian Federal Government.) The Chairman of the Board and the President of Canada Post
are both appointed by the Governor-in-Council. Section 5(2)(e) of the CPC Act provides explicitly
that Canada Post is "an institution of the Government of Canada’. The Canadian Parliament created
Canada Post and fixed its operating mandate. Moreover, Canada Post’s mandate to operate, in part,
on a"commercia" basisisitsef set by the Government. An important oversight role is played by
the Minister responsible for Canada Post. In "The Mandate of Canada Post Corporation and its
Development”, Canada acknowledged that: " Section 22 of the CPC Act provides that Canada Post
isrequired to comply with directionsissued by the Minister responsiblefor the corporation. Thisgives
the Minister powersana ogousto those exercisable by sharehol dersof other privately held corporations
through unanimous shareholders agreements*.* Thus, Canada Post is entirely a creature of the Canadian
Government, subject to its direct supervision and control.

% The Mandate of Canada Post Corporation and its Development” .
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3.159 Recent events confirm that the Canadian Government consi ders CanadaPost to be agovernment
entity fully subject to Canadian Government direction, and avehiclefor the expression of Government
policy - including through CanadaPost’s" commercia" operations. On8 October 1996, DianeMarleau,
the Minister responsible for Canada Post Corporation, presented the Canadian Government' s reaction
to areport issued by an independent task force chaired by Mr. George Radwanski (the " Radwanski
Report"). The report addressed financial and policy issues related to the future of Canada Post.

3.160 The Radwanski Report washighly critical of Canada Post and, inter alia, charged Canada Post
with engaging in unfair competition with its private sector competitors in the delivery of commercial
services, such as courier and advertising mail services.® In her press conference responding to the
report, Ms. Marleau stated:

"l want to emphasize that the government regards Canada Post as a significant federal
institution, and that it sees Canada Post continuing to carry out a public policy role based
on the provision of mail to al Canadians, no matter wherethey live... The federa government
isexpected to embody certain valuesand principlesinhow it carriesout itsaffairs, in particular:
fairness, transparency, openness and accountability. Canada Post is part of the federal
government and must live up to these standards. As Minister Responsible for Canada Post,
| expect immediate corrective action wherever these values and principles have been
compromised. To thisend, | have asked Mr. Ouellet, as Chair of Canada Post Corporation,
to develop an action plan for improving the transparency of Canada Post's activities, and
addressing these issues... The government will consider the rest of the recommendations of
the report of the Mandate Review, recognizing that there are certain basic principles which
must guide our deliberations....

* Canada Post is a valuable federal institution. Canadians have invested in it, and the
government must protect this value.
* Canada Post will remain a Crown corporation and not be privatized, as long as it

continues to fulfil a public policy role."...%

3.161 With respect to Canada Post’s commercial courier service activities, Minister Marleau stated
that:

"[A]slong as Canada Post remainsin this line of business, it must compete on alevel
playing field. As| noted earlier, Canada Post’s operations must be conducted under
the tenets of fairness, transparency, openness, and accountability".%

These excerpts confirm that the Canadian Government considers Canada Post to be a Canadian federal
government institution and that the Government isfully responsiblefor Canada Post’ s activities - even
those carried out in commercial sectors.

3.162 Canada Post’s so-caled "commercia" (non-subsidized) postage rates reflect an overlay of
Canadian government policy having nothing to do with marketplace considerations. Notwithstanding
Canadd s statement that commercia publications rates "are available to al publishers (Canadian or
otherwise) that do not qualify for the subsidy granted by Canadian Heritage", in fact only certain types
of publications qualify for commercial mail rates. Among the dligibility criteriaare: the content of
the publication (e.g., devoted to religion, the sciences, social or literary criticism), the amount of space

%The report did not specifically discuss Canada Post's publications mail activities.

97a)eaking Notes for the Honourable Diane Marleau, Minister Responsible for Canada Post Corporation, Release of
the Canada Post Mandate Review Report, 8 October 1996, at 1-3 (emphasis added).

®Bbid., at 3.
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it devoted to advertising, and whether the publisher isa person whaose principa businessis publishing.
Thesecriteriaareall irrelevant ascommercial considerations, but areindicative of typesof publications
which a government might wish to support as a matter of public policy. This suggests that Canada
Post continuesto operateasan instrument of the Canadian Government initscommercial mail operations
and does not operate according to purely commercia considerations.

3.163 Finally, the United States considered that Canada' s claim that the disparity in "commercia”
rates between imports and domestic magazines reflects the lack of commercialy feasible aternative
delivery options for imports as compared to domestic magazinesis dubious as afactual matter. Also,
Canada' s explanation that the disparity in rates does not reflect Government policy is suspect in light
of the existence of awhole set of Canadian Government policy measureswhose explicit goal isto benefit
domestic magazines. Evenif true, Canada s explanation would not removethis measurefrom the scope
of Article I11:4. Article I11:4 is precise - a Member must accord "treatment no less favourable" to
imports as compared to domestic products - regardless of whether imports have fewer commercia
alternatives as compared with domestic magazines. It isin the nature of imported products that they
often are in an inferior economic and political bargaining position. Article 1l was included in the
GATT because imports are vulnerable to discrimination.

3.164 Canada argued that government ownership is not in itself sufficient to qualify the practices
of an enterpriseasregulationsfor the purposesof Articlelll:4 of GATT 1994. Theindependent nature
of Canada Post's commercial operations for the distribution of publications and the competitive
environment withinwhich it operatesand setsitsratesremoves such ratesfrom theprovisionsof Article
I11:4. Although at one time the Post Office was an integra part of the Government of Canada and
itsrateswere set by statute and regulation, that relationship was changed in afundamental way in 1981.
Concerned with issuesrelating to service, management, labour relations and the financial performance
of the Post Office Department, the Government decided to turn over the postal administration to a
Crown corporation with acommercia orientation and an independent management charged with ataining
financial self-sufficiency. TheCPC Act gavethe Corporation thepowersof anatura person, anattribute
more typical of aprivate sector corporation than of traditional Crown corporations. The FA Act later
confirmed the Corporation's status as an entity expected to operate in a competitive environment, not
to be dependent on appropriations, earn a return on equity and pay dividends to its shareholder.

3.165 Atthetimeof thecreation of Canada Post, therewerethose who suggested that it should remain
under the direct control of the Government. It was proposed that its activities be overseen by the
Postmaster General assisted by a Secretariat. However, what had happened was that supervision of
the Corporation had been entrusted to aboard of directors composed of independent outside directors
and officers of the Corporation (none of whom are civil servants). The Board, like traditional private
sector boards of directors, is empowered to establish the genera policy of the Corporation, including
the making of decisionsconcerning finance, personnel management and commercial orientation, without
the restrictionsinherent in government departments. The Board has, since incorporation, pursued the
goa of financia self-sufficiency by alowing management the latitude, in commercia operations, to
generaterevenuesthrough rate and product management and to manage the Corporation' s expenditures
in a manner consistent with any competitive enterprise, essentially free of government intervention.

3.166 Crown corporaionsaredistinct legd entities wholly owned by the Crown with boards of directors
that oversee the management of the corporation and hold management accountable for the company’s
performance. The board of directors, through the chair, is accountable to the responsible minister
and the responsible minister functions as the link between the corporation and both the Cabinet and
Parliament. Itistheduty of theboard of directorsto overseethe management of their Crown corporation
with aview to the best interests of both the corporation and the long-term interests of the shareholder.
Thisconcept issimilar to that of private sector corporations. Boards of directors of Crown corporations
are expected to exercisejudgement in the broad areas of:  the establishment of acorporation’sstrategic
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direction; the safeguarding of the corporation’s resources; the monitoring of corporate performance;
and reporting to the Crown. Each Crown corporation is accountable to Parliament for the conduct
of its affairs through a minister who represents the Crown. It isthrough the minister that the Crown
corporation reports on its plans and its performance to the Government and to Parliament.

3.167 Canadian and international commercial categories of rates had been set by Canada Post outside
of theregulations since March 1994 and March 1992, respectively. Non-subsidized publications formerly
subjected to the rates set out in the Newspapers and Periodicals Regulations are now subject to
commercia Canadian Publications Mail and International Publications Mail rates, respectively, which
are established and approved by Canada Post senior management. They arenot established by Canadian
Government regulations.

3.168 Canada Post is a corporation with adistinct legal personality. It can contract separately from
the Government. It contracts with the Government for the supply of postal and other services. The
Corporation is obligated to pay corporate income tax to the Government on its revenues.* Contrary
to USassertions, employees of the Corporation are not employees of the Government. Indeed, Section
12 of the CPC Act authorizes Canada Post to hire employees, fix the terms and conditions of their
employment and pay them their remuneration. The statutory regime'® applicable to employees of the
Government does not apply to employees of Canada Post, whose employment conditions and labour
relations are governed by the same provisions of the Canada Labour Code that apply to the federa
privatesector.'® Furthermore, if Canada Post employees had government employeestatus, therewould
have been no need to include a specia "deeming" provisioninthe Act in order to preserve employees
pension rights at the time of the creation of Canada Post. The above attributes are certainly not those
of a corporation over which the Canadian Government maintains a " hands-on level of administrative
control” as the United States would like the Panel to believe.

3.169 Thedegreeof control that the Government exercisesover Canada Post' scommercia operations
is one dictated by the Government shareholder' s interests. The Government requires sound financial
administration of the Corporation's business and a fair return on its equity investments. To achieve
thisgoal, the Corporation must offer satisfactory services to customers at a competitive price that will
maximize profits. Inacompetitive environment, pricing policiesof Canada Post must take into account
basic economic principles of supply and demand. It must consequently consider the effects that its
commercia postal rates will have on current or potential competition.

3.170 Canada Post does not have amonopoly with respect to the delivery of publications (newspapers
and periodicals) in Canada. Canada Post, through the CPC Act, does have alimited exclusive privilege
with respect to the collection, transmission and delivery of "letters' in Canada including addressed
advertising mail, but the Corporation has no statutory protection for the remainder of its business and
has to compete with existing or potential competition, as the case may be.

3.171 Almost 50 per cent of foreign publications mailed in Canada are accorded specia rates negotiated
by major foreign publishers pursuant to long-term agreements with Canada Post. Those rates are
substantially less than the commercia International Publications Mail rate and relatively close to the

%Income Tax Regulations, amendment, SOR/94-405.

10Canada states that employees of the Government are appointed by the Public Service Commission under the unique
provisions of the Public Service Employment Act. Employment conditions and labour relations are governed by the Public
Service Staff Relations Act and the Public Service Employment Act.

10l canada notes that the federal private sector includes such industries asbanks, interprovincial trucking, radio, television,
railways, ports and the aeronautics industry.
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commercial Canadian Publications Mail rate'®>. The willingness of the Corporation to enter into such
specid-rate agreements reflects the redlity that large foreign publishers have the resources and purchasing
power tocredibly threatenfull or partia delivery in Canadaviacurrent and potentia privatedistributors.
Smaller foreign publishers have neither the volume nor the density of mailings to warrant their effort
to access private distribution (often organised on acity by city basis) in Canada. Canadian commercial
publishers have credibly threatened to move to private distribution in the past'®. This motivated the
Corporationtodevel opcommercial PublicationsMail ratesthat arefinancially attractivewhen compared
to that of current or potential private distributors.

3.172 CanadaPost currently facescompetitionfor delivery of addressed publications.*** Theprincipal
form of competition for the delivery of addressed subscriber copies of daily and weekly newspapers
(those not eigible for subsidized postal rates) is delivery by the publishers themselves. In general,
almost al such newspaperschooseto deliver their own publicationswherever volumedensitieswarrant,
with theresidua volumes being mailed to subscribersvia Canada Post' scommercial Publications Mail
rates. Thereissomewhat less competition for the delivery of addressed periodicals, where competition
exists mainly inthe dense urban areas. Competition for the delivery of addressed periodicalsislimited
because commercia publications rates are designed to attract the delivery of addressed periodicals not
eligiblefor subsidized rates. It isalsolimited dueto Canada Post' s successful bid to Canadian Heritage
for the ddivery of publications eligible for funded rates. Canada Post's competitors cannot enter into
the same arrangement with Canadian Heritage because dl available program dollars have been committed
to the arrangement signed with Canada Post.

3.173 Canadian Heritage agreed to afixed price contract with Canada Post, taking into account the
fact that this would be an exclusive contract for the delivery of eligible publishers publications at
subsidized rates, and therefore committing all of its funding available for distribution assistance of
these publications. Obviously, this precludesany aternative supplier of delivery servicesfrom signing
a similar agreement with Canadian Heritage during the three-year term of the current agreement.
However, Canada Post won the exclusive three-year arrangement in the context of area possibility
of a direct-to-publishers funding program without exclusive suppliers. Such an option or an option
of awarding an exclusive supply contract to a supplier or suppliers other than Canada Post is again
a possibility at the expiry of the current three-year contract. It should be noted that Canada Post is
obliged under the current agreement to provide service without limitation at the agreed funded rates
to all existing and new publications that are deemed by Canadian Heritage to meet the agreed digibility
conditions. If the publisher of an eligible publication chooses to deliver the publication via another
carrier, the publisher would not have access to specia rates given that Canadian Heritage has chosen
to negotiate an exclusive supplier contract with Canada Post for the term of the contract.

3.174  With respect to the use of the Radwanski Report by the United States, the mandate review
waspartially areview of theappropriateness of themonopoly that the Government hasgranted to Canada
Post on letter delivery. The Report recommends, among other things: (1) that providing universality
of service and uniformity of price for lettermail be regarded as integral elements of the mandate of
Canada Post; and (2) that the exclusive privilege of Canada Post with regard to lettermail be maintained
in its current form. Secondly, the mandate review was a review by the shareholder of the validity

192Canada asserts that contrary to what the United States contends, several large foreign publishers enjoy discounts,
pursuant to long-term agreements, similar to the mail preparation discounts offered to Canadian publishers.

193Canada notes that those threats are substantiated by certain factors such as the proximity of the Canadian publications
to their markets, generally greater density of those markets (typically commercia trade publications oriented towards businesses
in urban areas) and concentration of ownership in the industry.

104Exampl% of such competitors are Globe and Mail Distribution Services Ltd., Al1Tours Ltd. (bundle distribution of

magazines to business/professional  offices), C.D. Woods Ltd., (Vancouver B.C.), Roltek Ltd., Insurance Courier Services
Ltd. and an emerging co-operative delivery venture of Canadian trade publications.
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of thestrategic, operationa and financia direction of Canada Post and inthisregard the mandate review
issimilar in natureto periodic reviews conducted in the private sector by shareholders of both publicly
and privately held corporations. The recommendations contained in the Report, in whole or in part,
are not government policy but rather recommendations to the government for consideration. The
government has rejected certain of the recommendations, adopted others and taken the balance under
advisement. TheRadwanski Report did not address CanadaPost' sdistribution servicesfor publications.

3.175 The United States asserted that the fact that the Government has to date not intervened to put
a stop to Canada Post' s discriminatory postal rates does not mean that it is not responsible for them.
A WTO Member cannot create a government institution, alow it to take actions inconsistent with the
Member's WTO obligations, and then claim it has no responsibility for the actions of the institution.
Themarket access concessions that WTO Members have negotiated over the years would not be secure
if governments could escape their obligation to provide national treatment to imported products by
creating government cor porations and then claiming that they are not responsiblefor the discrimination
imposed by the entitiesthey themselves created. Intervention by the Government to ensurethat Canada
Post complies with Canada's international obligations under the GATT is within the power of the
Canadian Government. It isespecialy important that the Canadian Government take remedial action
because publishersof imported magazineshaveonly limited aternativesto using Canada Post' sservices
for delivery and transportation of magazinesto Canadian subscribers. Indeed, Canada Post itself boasts
that, "We are the only national distribution service that reaches every single addressin Canada. No
one does this - no other competitor comes close".’® Canada acknowledges that Canada Post faces
only limited competition for the delivery of addressed magazines. Magazines seeking to reach
degtinations other than business addresses in mgor cities have no practical dternative to using the ddivery
services of Canada Post.

3.176 Because of Canada Pogt's status as a Canadian Government ingtitution that delivers and transports
magazines and other mail, its actions - including the rates it applies - in respect of these activities are
necessarily regulations or requirements affecting the internal sale, distribution or transportation of
magazines within the meaning of Article I11:4. If the Canadian Government told private Canadian
delivery services to charge more for delivering imported goods than for delivering domestic goods,
it would be in clear violation of Article I11:4. If the Canadian Government accomplishes this same
result through rate discrimination in its own delivery services, Article I11:4 should apply with equal
force. With respect to Canada s arguments concerning the Radwanski report, the United States responded
that although that report did not refer to publications mail, it was primarily concerned with advertising
mail and courier services, which are both commercia services. Thus, the statements made by Minister
Marleau with respect to these services as commercial services are equally applicable to publications
mail.

Like product issue

3.177 The United States argued that imported magazines are "like" domestic magazines for the
purposes of Article I11:4. Canada Post’s rates distinguish between magazines based on whether they
areimported or produced in Canada. In particular, Canada established two rate classes for magazines
that are printed and published in Canada (the " commercia” and "funded" rates) and athird rate class
for imported magazines (the "internationa” rate). Magazines eligible for "funded" rates are not only
printed and published in Canada, but have to meet other requirements, namely: (a) the periodical must
be typeset and edited in Canada; (b) the exclusive right to produce and publish the periodical must
be held by a Canadian citizen, or a corporation controlled by Canadian citizens; and (c) the issue can

1%5Canada Post, Publications Mail, Product Guide at B-1 (bold in original).
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not be published under license from aforeign publisher, or contain editorial content substantially the
same as an issue printed outside Canada that was not first edited in Canada.*®

3.178 However, dl of these categories of magazines are " like products' for purposes of Articlelll:4
and the distinction that Canada has drawn between them is solely, indeed openly, intended to favour
domestic production. Domestic and imported magazines share the same physical characteristics and
commercia uses. Neither the location of production, nor the ownership of the right to publish, nor
whether editorial content appeared in anissue printed outside Canada, makeimported magazinesunlike
domestically-produced magazinesintermsof physical characteristicsor end uses. Theratesestablished
by Canada Post for imported and domestically-produced magazines draw an impermissible distinction
based on the origin of the magazine, adistinction that, onitsface, isapplied "so asto afford protection
to domestic production”.

Treatment of imported and domestic magazines

3.179 TheUnited Statesstated that the rates established by Canada Post di scriminate against imported
magazines. Canada Post charges rates for domestically-produced magazines that are either 10 or 80
per cent lower onaveragethantheratesapplicabletoimported magazines. Theseratesaccord manifestly
less favourable treatment to imported magazines by comparison to their domestically-produced
counterparts. Moreover, Canada Post routinely makes discounts (such as" palletization™ and " bypass'
options) available to domestic magazines but not to imported magazines that increase the degree of
discrimination still further. The higher postal rates for imported magazines are calculated to place
them at a competitive disadvantage by comparison to competing domestically-produced magazines
by creating a disparity between the distribution and transportation costs for imported and domestic
magazines. Article l11:4, second sentence, confirms that discrimination with respect to transportation
based on the "nationality of aproduct” is not consistent with Article 111:4. Canada has made no secret
of the fact that the explicit purpose for its varying postal rates is to protect the Canadian publishing
industry from import competition. Canada s discriminatory magazine postal rates represent precisely
the kind of protectionist regulatory measure that GATT Article I11:4 condemns.

3.180 Itisnoanswer for Canadato assert that Canada Post entersinto special |lower-rate arrangements
with certainlarger foreign magazines. CanadaPost' sstandard commercial ratesfor imported magazines
are higher than for domestic magazines. Smaller foreign publishers, who cannot enter into special
arrangements, are subject to the standard discriminatory rates. Moreover, negotiations for special
rates between Canada Post and larger publishers (both foreign and domestic) presumably use the standard
discriminatory commercial rates as the starting point. Thus, the resulting negotiated rates are in al
likelihood discriminatory aswell. Indeed, Canadastatesthat thenegotiated ratesoffered tolargeforeign
publishers are only "reatively" close to the standard commercid rates are offered to Canadian publishers.

3.181 Canada argued that the economic factors applicable to foreign and domestic periodicas are
not the samewhich iswhy their respectiveratesaredifferent. Thoseratesareareflection of competitive
situations, not the result of discriminatory practices as was argued by the United States. Canada Post
has no policy of giving a competitive advantage to one segment of its customers over another, and
would have no interest in pursuing any such practice. Given appropriate competitive factors, it might
very well be that certain foreign periodicals would enjoy better rates than non-subsidized Canadian
magazines. Thisisexactly thetype of scenario that Articlelll of GATT 1994 isintended to preserve.
If foreign magazines are in better competitive situations, they should be able to take advantage of it.
If onthecontrary, they arenot in suchaposition, Articlelll should not bethereto grant them advantages

106Regulations Respecting Newspapers and Periodicals, Section 3(2) (definition of "Canadian Periodical"), S.0.R./91-179,
28 February, 1991.
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that market forces do not provide. Inthe commercial and competitive environment in which Canada
Post operates, it isunder no obligation by virtue of Articlell1:4 to subsidize US publications by setting
a better posta rate then what their specific market conditions require.

(i)  Article111:8(b)

3.182 The United States argued that Canada Post’s discriminatory postal rates do not constitute the
payment of subsidies exclusively to domestic producers within the meaning of Article111:8(b), because
domestic producers receive no subsidy payments. Under their 1 May 1996 Agreement, Canadian
Heritage provides Canada Post with fixed annua payments to support Canada Post’ s below-cost " funded"
postal ratesfor certain magazines produced in Canada. Those payments are not distributed to domestic
magazine producers; instead Canada Post usesthe fundsto underwritethelower postageratesit charges
domestically-produced magazines. Thus, Canada s discriminatory postal rates are not direct payments
to Canadian producers; rather, they modify the conditions of competition between domestic and imported
products in contravention of Article Il1:4.

3.183 A series of GATT 1947 panel reports had interpreted Article 111:8(b) very narrowly to hold
that the only subsidies subject to exclusion from the national treatment provisions of Article Il are
those subsidiesthat are paid directly to domestic producers. So, for example, credit facilities provided
to purchasers, and not producers,’®” and payments whose benefits could be partialy retained by
processors,’® have been found not to qualify under Article I11:8(b). Nor does the annual payment
that Canadian Heritage makes to Canada Post constitute a subsidy to domestic producers under
Article I11:8(b). Canadian Heritage does not provide its funds to domestic producers. Thelow-priced
"funded" postal rate that Canada applies to certain favoured periodicals produced in Canada do not
fal within theterms of Article111:8(b). Rather, these rates, together with the " commercial" rate and
variousdiscountsapplicableonly to Canadian-produced magazines, arepart of an overtly discriminatory
postal rate scheme designed to create further protection for Canada' s domestic magazine industry.

3.184 Canada argued that the funds paid by Canadian Heritage to Canada Post to enable it to grant
Canadian publishers of publications reduced posta rates are alowable subsidies under GATT
Article I11:8(b), which explicitly recognizes that subsidies to domestic producers are not subject to
the nationa treatment rules of Article I11. Paragraph 8(b) applies with respect to al provisions of
Article I11, including Article I11:4. Public policy has been developed to ensure that Canadians, regardiess
of wherethey live, have accesson areasonablebasisto periodicals. Subsidized postal ratesareprovided
to maximizetheopportunity for distribution, particularly inlight of Canada srelatively small andwidely
dispersed population. This measure is critical, since Canadian magazines have only limited access
to newsstandsand rely mainly on paid subscriptionsfor circulation. Subsidized postal rateshaveenabled
Canadian magazines to reach a widely dispersed readership. The provision of reduced postal rates
isaway of paying subsidiesthat is compatiblewith GATT 1994. These payments are madeto Canada
Post four timesayear in return for its undertaking to deliver eigible publications at the agreed reduced
rates. The benefit of the subsidies flows directly to digible Canadian magazine publishers. The Canadian
publicationindustry isthe exclusivebeneficiary of these subsidiesand hasto qualify for thesesubsidized
rates in accordance with criteria set by Canadian Heritage before being found to be eligible.

3.185 Thedecision of the panel in US - Malt Beverages lends no support to the US position. This
panel held that the expression " payment of subsidies' applies only to direct subsidies and not to other

19panel Report on Italian Discrimination Against Agricultural Machinery, op. cit., at 60, 64, para. 14.

108panel Report on Eur opean Economic Community - Paymentsand SubsidiesPaid to Processor sand Producer sof Oil seeds
and Related Animal-Feed Proteins, adopted on 25 January 1990, 375/86, 124, para 137.
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kinds of subsidies such as tax credits or tax abatements.’® The panel was concerned solely with the
distinction between subsidies, tax remissions and differential taxation rates, because afailure to make
that distinction would destroy the effect of Article 111:2. The forma distinction between taxation
measures — benefits not involving direct expenditures by government — and subsidies is vita to the
operation of the Article as awhole. Canada's postal subsidy meets the requirement of directness, in
the sense in which that concept is used in the US - Malt Beverages decision, because a payment by
government for the exclusivebenefit of theproducersisbeing made. 1tisonly the mechanicsof payment
that were indirect.

3.186 Theposition held by the United Statesistherefore based on adifference of form, not substance.
The specific form inwhich the subsidy ispaid isirrelevant to the operation of Articlelll:8(b), provided
that a payment is made by the government for the exclusive benefit of domestic producers.'® Before
being granted the privilege of posting using funded postal rates, a publisher has to sign a service
agreement with Canada Post. This simple fact is evidence that publishers are direct beneficiaries.
Canada Post is an intermediary, not the beneficiary. Whether the subsidy is paid to Canada Post or
paid directly to the publishers, the economic effect is the same, namely that the digible publishers
are the beneficiaries of the subsidy.

3.187 In practical terms, paymentsto individua publishers would be a cumbersome and ineffective
method of delivering this subsidy. The administrative and financial burden of such a process would
erode the benefits of the program. If an digible Canadian publisher of a monthly magazine were to
receive the payment, the advantages this publisher enjoys relative to foreign competition would be
essentially unchanged. Canadian publishers would find themselves in the same position as they are
in now, namey with an advantage over their foreign competitors. Therefore, Canadian Heritage provides
CanadaPost with an agreed-upon payment onaquarterly basis. Thecurrent processisfar moreefficient
in minimizing the administrative overhead related to the program.

3.188 Based on the panel report on the EEC — Payments and Subsidies Paid to Processors and
Producers of Oil seeds and Rel ated Animal-feed Proteins™* (" EEC - Oilseeds"), the United Statesargued
that subsidies not paid directly to producers are not paid to them "exclusively" within the meaning
of Articlell11:8(b). Theword "exclusively" as used in this provision is concerned with the distinction
between "domestic" as opposed to "non-domestic” producers, not whether third parties benefit from
the subsidies. Whether an incidental benefit might be conferred upon Canada Post from the subsidy
payment isirrelevant. Under the interpretation of this clause suggested by the United States, virtualy
any subsidy payment that would confer athird party benefit, however minimal, would be non-compliant.
Thisis surely not the intended application of the exemption. Subsidies have an economic impact on
third partiesin ailmost all circumstances. Thedefinition of theterm "exclusive" proposed by the United
States would lead, in practical terms, to the nullification of the Article 111:8(b) exemption.

3.189 The United States argued that were Canada to provide payments directly (and exclusively)
to domestic producers of magazines, the United States agreed that such payments would be protected
by Article111:8(b). Under Canada’s postal rate scheme for periodicals, however, domestic magazine
producers receive no government payments. The only "payments' are made from one government

1%panel Report on United States - Measures Affecting Alcoholic and Malt Beverages, op. cit.

10Canada noted that the US-Malt Beverages panel read subparagraph 8(b) having regard to the context of the whole
of Article Il but, except inthe context of taxation measures, it was never stated that for every subsidy to qualify, the payment
must be made directly to domestic producers. The panel simply said that the words "payment of subsidies’ refer only to
direct subsidies involving a payment, not to other subsidies such as tax credits or tax reductions (ibid. at 271, para. 5.8).

Mpanel Report on European Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds
and Related Animal-Feed Proteins, op. cit., at 124-125, paras. 137-141.
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entity (Canadian Heritage) to another (Canada Post).*? Thus Canada's postal scheme simply does
not comply with the requirement of Article 111:8(b) that there be" payment . . . to domestic producers”.

3.190 Withregardto Canada s argument that itsfunded-rates system satisfied Articlel11:8(b) because
it includes "payments' (to Canada Post), and because the resulting lower postal rates on domestic
magazines have the same " economic effect” on domestic producers as payments made directly to them,
the United States stated that the mere existence of " payments’ (from one government entity to another,
in this case) is not enough. The payments have to go to domestic producers. Under Canada' s postal
rate scheme, domestic periodicals are provided lower postal rates than imported magazines, domestic
periodica producersreceive no payments. Instead, so-called "funded publications” are charged lower
postal rates. Becauseimported magazinesdo not qualify for theserates, they are placed at acommercial
disadvantagein terms of thetransportation and delivery of their magazinesin Canada. Thisisprecisely
the type of discrimination that Article111:4 is meant to prohibit. Canada Post's discriminatory postal
rates clearly confer an economic benefit on domestic products, but a benefit of that sort is not within
the scope of Article 111:8(b). That Article applies only to "the payment of subsidies exclusively to
domestic producers’ (emphasis added).

3.191 GATT panels have consistently applied Article I11:8(b) strictly according to its terms. They
have rejected appealsto ignoreits actual language in favour of what Canada claimsto be "an economic
perspective’. They have uniformly denied the protection of Article 111:8(b) to measures that provided
no direct payments to domestic producers, including messures that may have conferred economic benefits
indirectly on domestic producers by favouring the purchase or use of domestic products. Indeed, the
"economic benefits' argument wasexplicitly rejected by the panel on United Sates - Measures Affecting
the Importation, Internal Sale and Use of Tobacco (*US - Tobacco").**3

3.192 If Canada'sview - that Articlel11:8(b) encompassestheindirect provision of economic benefits
to domestic producers through government advantages conferred on their goods - is accepted, it would
dramatically expand the types of measures exempted from discipline under Articlelll. That isbecause
virtually any form of more-favourable treatment accorded by agovernment to domestic products could
be characterized as providing economic benefits similar to the payment of subsidies to domestic
producers. Past panelshaveuniformly interpreted Articlelll:8(b) to requireactua paymentsto domestic
producers. In the panel on Italian Discrimination Against Agricultural Machinery, that panel

" agreed with the contention of the United Kingdom delegation that in any case the provisions
of paragraph 8(b) would not be applicable to this particular case since the credit facilities
provided under the Law were granted to the purchasers or agricultural machinery and could
not be considered as subsidies accorded to the producers of agricultural machinery".**

3.193 Inthat caseit could have been argued that even though a subsidy was granted to purchasers
of agricultura machinery, economic benefitsalso flowed directly or indirectly to the domestic producer
of the machinery, sincethe availahility of inexpensive credit limited to the purchase of domestic goods
would stimulate the sales of such goods. However, the panel had correctly interpreted the words
"exclusively to domestic producers” according to their plain meaning and found that the Italian credit
scheme did not qualify for the Article 111:8(b) exemption.

12Memorandum of Agreement.

3pand report on United Sates - Measures Affecting the Importation, Internal Sale and Use of Tobacco, adopted 4
October 1994, DS44/R.

14panel Report on Italian Discrimination Against Agricultural Machinery, op. cit.para. 14.
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3.194 The panel report on US - Malt Beverages, cited by Canada in its submissions, does not desl
with theissue of paymentsto third parties. The panel rejected a US argument that tax credits for small
domestic producers of beer and wine constituted a domestic subsidy permitted under Article111:8(b),
and holding that

"Articlell1:8(b) . . . clarifiesthat the product-related rulesin paragraphs 1 through 7 of Article
I “shal not prevent the payment of subsidies exclusively to domestic producers (emphasis
added [in original text]). The words 'payment of subsidies' refer only to direct subsidies
involving a payment. . ."'*°

The panel thus continued the practice of past panels of invoking a narrow and literal interpretation
of that provision. Inthis case, the only "payment” goes from Canadian Heritage to Canada Post, not
to magazine producers. In fact, this "payment" is more akin to an interna transfer of government
funds than a true economic " payment” to an unrelated entity.

3.195 In US - Tobacco,™® the panel found that price support payments made to domestic tobacco
farmers out of the proceeds of the No Net Cost Assessment ("NNCA") were within the scope of
Article 11:8(b). The pand rejected an interpretation of ArticleI11:8(b) based on ameasure’ s economic
impact:

"The Panel was cognizant of the fact that a remission of atax on a product and the payment
of aproducer subsidy out of the proceeds of such atax could have the same economic effects.
However, the pand noted that the distinction in Article 111:8(b) is a formal one, not related
to the economic impact of ameasure. Thus, inview of the explicit language of Articlelll:8(b),
which recognizes that the product-related rules of Article 111 "shall not prevent the payment
of subsidies exclusively to domestic producers,” the Panel did not consider, as argued by the
complainants, that the payment of a subsidy to tobacco producers out of the proceeds of the
NNCA resulted in a form of tax remission inconsistent with Article I11:2" .1

3.196 Finally, the EEC - Oilseeds® panel examined EEC legislation that, like the payments by the
Department of Canadian Heritageto Canada Post, included government paymentsto amiddlemanrather
than to the domestic producer itself, on the theory that the payments would induce the middleman to
provide preferential treatment to thedomestic producer. The EEC legislation provided for the payment
of subsidies to processors of oilseeds whenever they established by documentary evidence that they
had transformed oilseeds of Community origin. In that decision:

"The Pand noted that Article I11:8(b) applies only to payments made exclusively to domestic
producers and considered that it can reasonably be assumed that a payment not made directly
to producersisnot made" exclusively" to them. It noted moreover that if the economic benefits
generated by the payments granted by the Community can at least partly be retained by the
processors of Community oilseeds, the payments generate a benefit conditiona upon the purchase
of oilseeds of domestic origin inconsistently with Article 111:4. Under these circumstances
Article 111:8(b) would not be applicable because in that case the payments would not be made
exclusively to domestic producers but to processors as well" .

5panel Report on United States - Measures Affecting Alcoholic and Malt Beverages, op. cit.
10panel Report on United States - Measures Affecting the Importation, Internal Sale and Use of Tobacco, op. cit.
"pid., para 109 (emphasis added).

U8panel Report on European Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds
and Related Animal-Feed Proteins, op. cit.,, para. 137.

19pid., para 137 (emphasis added).
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3.197 Canada mischaracterizes the EEC - Oilseeds decision as standing for the proposition that the
phrase "exclusively to domestic producer,” as used in Article 111:8(b), is intended only to distinguish
between " domestic" asopposed to "non-domestic' producers. The emphasized language makesit clear
that the distinction is between "direct payments to producers’ and " paymentsto ... processors' (who
might in turn provide an indirect benefit to producers). So, too, in this case, the only "payments"
are to an entity other than the domestic producers (and this "payment” is an internal transfer of
government funds).

3.198 Canadaconsideredit paradoxical if not contradictory for the United Statesto challenge Canada
Post's international commercial rates on the grounds that Canada Post and the Government are one
and the same, and to object to subsidized rates on the grounds that the same Corporation is obtaining,
as a third party, a share of the benefits which the postal subsidy extends to Canadian periodical
publishers. The argument that the Corporation is obtaining a benefit presupposesthat it is an entirely
separate entity from the Government: were it an organ of the Government, it would make little difference
if it benefitted in any way from the payments, for in this case it would not be a government subsidy
but smply a transfer of funds. The United States cannot maintain that the commercial rates and
subsidized rates are discriminatory because Canada Post is part of the Government in the first case
but not part of the Government in the second case. Thisis a clear contradiction.

3.199 The United States concedes that the protection provided by Article 111:8(b) would extend to
direct payments made exclusively to domestic periodical producers. Atthesametime, theUnited States
takes ahighly formalistic approach based on avery narrow interpretation of Articlel11:8(b). However,
the formalism which the United States is asking the Panel to enshrine is supported neither by the text
of Article I11:8(b) nor by GATT practice.  The method of subsidy payment is not in and of itself
conclusive in determining whether Article I11:8(b) applies. The essential factor is that the payment
be made by the government for the benefit of domestic producers.

3.200 The panel reports quoted by the United States do not support the conclusion that the subsidy
must always be paid directly and exclusively to domestic producers. For example, it cannot seriously
be argued that the panel on Italian Discrimination against Agricultural Machinery determined that the
subsidy had to be paid to domestic producers through actua payments. The panel found that
Article I11:8(b) did not apply in that case because the credit facilities provided by the legislation were
extended to the purchasers of agricultural machinery and could not be considered to be subsidies paid
to the producers of agricultural machinery. In the case of the Italian legislation, government support
in the form of credit facilities for the purchase of Italian agricultura machinery was granted to the
purchasers of agricultural machinery, and in the view of the panel the provisions of Article I11:8(b)
do not apply in these circumstances. The postal subsidy program involves no similar circumstances,
since the Canadian Government' s assistance in the form of reduced postal rates does not go to Canada
Post Corporation.

3.201 It would appear that the formalism advocated by the United States stems from the report of
the US— Malt Beverages panel, which dealt with alower excise tax levied on domestic beer than on
imported beer. The United States argued that the clear purpose of the lower tax was to subsidize small
producers, and that reducing the excise tax was away of granting such asubsidy which was compatible
with the GATT. The panel concluded that "the words ‘payment of subsidies refer only to direct
subsidies involving a payment, not to other subsidies such as tax credits or tax reductions’. In the
opinion of the panel, the prohibition on discriminatory interna taxesin Articlel11:2 would be rendered
inoperative were it possible to offer a genera justification for such taxes on imported goods on the
grounds that these were subsidies paid to competing domestic producers in accordance with
Article I11:8(b).
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3.202 The US — Malt Beverages report must be read and understood within the full context of
Article I11:2 and with considerationtotax creditsand reductions. Inthat specific case, thetax reductions
and exemptions could not be deemed equivalent to the subsidies provided for by Article 11:8(b). The
panel did not make a determination on al other forms of subsidies. The Canadian postal subsidy,
which has nothing in common with atax abatement, exemption, credit or reduction, is consistent with
theprovisions of Articlelll:8(b) and isin no way incompatible with the US- Malt Beverages decision.
In the present case, payments are made four times ayear for the exclusive benefit of periodica producers.
Only the mechanics of payment are indirect.

3.203 Thisinterpretation is supported by the US — Tobacco report, which the United States quotes
and to which it attributes an unwarranted scope in light of Article I11:8(b). Without entering into the
details, the issuein this case was whether the net self-financing levy on imported tobacco was higher
than the self-financing levy on domestic tobacco, since the latter received a de facto tax remission by
virtueof the operation of thetobacco pricesupport program. Thepanel did not consider that the payment
of a subsidy to tobacco producers out of the proceeds of the self-financing levy resulted in aform of
tax remission inconsistent with Article 111:2. The panel noted the formal distinction between a tax
remission on the one hand and the payment of a subsidy on the other, even if they could have the same
economic effect. The economic impact in the case of tax remission is irrelevant to the application
of Article I11:8(b). The forma distinction between taxation measures and subsidies is vital to the
operation of Article I11:2. It cannot be concluded from this panel report, as the United States did,
that in the case of a producer subsidy, the examination of the measure' s economic impact isirrelevant
to determine whether the measure is consistent with the provisions of Article 111:8(b).

3.204 Lastly, the United States suggests that Article I11:8(b) is inapplicable in light of the EEC —
Qilseeds report, in which the pane provides an unusual interpretation of the word "exclusively".
Contrary to the US contention, Canada has not misinterpreted this report. It simply supports amore
common interpretation of the word "exclusively". The general thrust of Article Il is against
discrimination between imported and domestic products. Inthiscontext, granting agovernment subsidy
"exclusively" to domestic producers can only mean granting asubsidy only to the producers of domestic
products, in the sense that it is paid to them aone and not to foreign producers.

3.205 Inthecase under study, the payments to processorswere an incentive for them to buy oil seeds
of EEC origin instead of imported oilseeds. The incentive derived from the fact that the payments
made to processors could be greater than the difference between the price processors actualy paid
to EEC producers and the price that processors would have had to pay for imported oilseeds. This
excess compensation created an incentive to buy products of EEC origin instead of imports. It isfor
this reason that Article 111:8(b) was not applicable, for in this case the payments were not made to
domestic EEC producers exclusively, but to processors as well.

3.206 Thepand demonstrated that the payments could constitute benefits granted to EEC processors
if the latter purchased EEC products. There is no parallel between the postal subsidy and the flaws
inthe EEC system. The United States has failed to demonstrate such aparallel. Moreover, the United
States claim that the panel developed a genera principle of interpretation by which Article I11:8(b)
does not apply if thereis an intermediary between the government and the beneficiary is groundless.
The panel would not have taken the trouble to perform such a complex analysis of the various prices
(in paragraphs 136 through 141) were it only a matter of putting forward a general principle. The
United States has not presented any analysis comparable to the one performed by the panel.

3.207 Moreover, there is no parald with the postal subsidy because Canada Post does not receive
"bonus payments" for handling and distributing periodica s from Canadian publishersrather than from
foreign publishers. The Corporation receives an amount that is stipulated in a memorandum of
understanding or contract in exchange for the provision of reduced postal rates. Thisamount is based
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on estimates of expected eligible Canadian periodica volumes at the negotiated reduced rates, which
estimates are developed independently by each of Canada Post and Canadian Heritage in the course
of negotiating the contract. There is no incentive to handle the periodicals of Canadian publishers
rather than those of foreign publishers, since delivering alarger number of Canadian magazines than
that originaly estimated by Canada Post would not increase the Corporation's net income. The postal
subsidy does not grant the Corporation any particular benefit. The EEC system provided incentives
favouring EEC processors whereas there are no such measures favouring Canada Post in the
memorandum of understanding with Canadian Heritage.

3.208 Theagreement between Canadian Heritage and Canada Post expressly stipulatestherates paid
by eligible Canadian periodica publishers. The terms of the agreement ensure that the payments to
the Corporation secure the price it must charge publishers who mail their periodicals at subsidized
rates. The contract for the provision of delivery services for eigible publicationsis at a fixed rate.
Canada Post receives a lump sum in exchange for providing delivery services at the reduced rate.
It should be noted that the predetermined annual payment to Canada Post from Canadian Heritage is
anegotiated value for servicein the spirit of any fixed price contract; that is, Canada Post must provide
delivery at the agreed reduced rates to all eligible publications in return for the fixed anount. Both
parties are aware that variances up or down in agiven year relative to each' s view of expected volume
areto be expected. However, it iseach party' s studied view that in spite of these risks, it has an equa
chance to gain or lose relative to those expectations of volumes. In view of the fixed price nature of
the agreement, there is no relevance to arguments of payments in excess of vaue of service provided.
The value provided is by definition exactly what was contracted to be provided in return for the pre-
determined fixed payment.

3.209 The United States has conceded that were the payments made directly and exclusively to Canadian
periodica publishers, these paymentswould qualify for protection under Articlelll:8(b). Thequestion
the Panel must consider iswhether such achangein the method of subsidy payment would placeforeign
periodica publishersin amore favourable competitive position in relation to Canadian publishersin
respect of the postal subsidy. Thereis no reason to believe that this would be the case. The method
of payment is merely the subsidy's technical, administrative aspect. It does not reveal who benefits
from the subsidy. If payments were made directly to publishers, Canada Post would increase itsrates
for the delivery and distribution of the magazines that had previously enjoyed reduced rates, in
accordance with its practice for commercia services and its profit maximization objectives. Eligible
Canadian publisherswould continue to buy periodical delivery services from the Corporation at acost
"lower" than the commercia rate, in view of the compensatory payments they would receive. Asfor
foreign publishers, they would continueto buy periodica delivery anddistribution servicesfrom Canada
Post at the same rates as before.

3.210 If the subsidy were paid directly to publishers rather than to Canada Post, the effects would
bethe same. Eligible publisherswould be the beneficiaries of the subsidy. Only administrative costs
would increase substantially. There is no valid reason in this case, such as for example a concern
that provisions of the 1994 GATT would be rendered inoperative, which demand that the Panel uphold
an interpretation which would have the effect of replacing there atively simple and economical existing
system with a costly and complicated system. Lastly, thereare no groundsfor claiming, asthe United
States has done, that our interpretation of Article I11:8(b) would have the effect of encouraging the
governments of member states to introduce a host of discriminatory measures in favour of domestic
goods for the sole reason that these would economically benefit domestic producers. Canada is not
proposing the abolition of the disciplinesin the 1994 GATT but only areading of Article 111:8(b) that
respects its terms.

3.211 The United States concluded that over theyears GATT panels had been very careful to apply
the precise language of Article 111:8(b) and to avoid expanding the scope of that Article to encompass
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measures other than the direct payment of subsidies that convey economic benefits on the domestic
producers. This caution was completely justified because the liberal reading Canada suggests for
Article [11:8(b) would permit governments to employ a wide variety of discriminatory measures in
favour of domestic products that could be justified on the ground of conferring economic benefits on
domestic producers. Such aresult could dramatically alter the competitive environment in the markets
of Members around the world. Canada's "funded" postage rate scheme for domestically-produced
periodicals was avery good example of a product transportation and distribution regime that may well
confer economic benefits on domestic producers but that plainly atered the competitive relationship
between imported and domestic products.?°

V. INTERIM REVIEW

4.1 On 23 January 1997, the United States requested the Panel to review, in accordance with
Article 15.2 of the DSU, precise aspects of the interim report that had been issued to the parties on
16 January 1997. Canada did not request a review, but wished to reserve its right to respond to the
US comments. The Pand ruled that, given the circumstances in this particular case, Canada could
submit its response by 31 January 1997. Canada submitted its response to the US comments on
31 January 1997, urging the Panel to disregard alarge part of the US comments. Neither the United
States nor Canada requested the Panel to hold a meeting. The Panel reviewed the entire range of
arguments presented by the partiesin their written submissions, and finalized itsfindingsasin Section V
below, taking into account the specific aspects it considered to be relevant.

4.2 Regarding Tariff Code 9958, the interim report had focused on the "split-run” rule, which
the Panel found to be the principal issue, and had not mentioned the second part of the Code, namely
the five-per-cent rule. The United States requested the inclusion of this part in the findings. Canada
did not object to this request. The Panel agreed to the inclusion and introduced some drafting
modifications in the fina report at paragraphs 5.1 and 5.4.

4.3 The interim report had, in a part corresponding to paragraph 5.24 of the final report, stated
that the definition of a "split-run" edition relied solely on factors external to the Canadian market.
The United States suggested that the Panel change this word to decisively. Canada objected to this
change. However, the Panel considered the US suggestion to be a useful one to improve the accuracy
of the findings, and accordingly modified the expression in the way it now appearsin paragraph 5.24.

4.4 Regarding paragraph 5.25 of the final report, the United States suggested that the Panel add
that " (1) any number of additional hypothetical examples could be devised that would further show
that split-run and non-split-run periodicals need not be any different, and that (2) thisisto be expected
because the definition of split-run periodical s providesthat two virtually identical products can betaxed
differently depending on whether or not asimilar product is sold outside Canada'. While the Panel
did not disagree with this observation, it was not persuaded that such an addition would enhance the
clarity of thelogicinthefinal report. ThePanel therefore decided not to i ntroducethe suggested change.

120The United States argued that even if it were concluded that the payments made by Canadian Heritage to Canada
Post to support the "funded" postal rates somehow gave rise to payments to domestic producers within the meaning of
Article 111:8(b), because domestic producers ultimately received an economic benefit, such a benefit would not be provided
"exclusively" to domestic producers. Canada Post itself might well be a beneficiary. This is because Canada Post's pre-
determined annual payment from Canadian Heritage might exceed Canada Post's cost of delivering al eligible periodicals
in agiven year. Moreover, Canada Post could further benefit economically from having a captive set of customers who
must use its services in order to obtain the "funded" rates. For these reasons, according to the United States, it cannot be
said that the benefits of Canada's Publications Assistance Program are provided "exclusively to domestic producers'.
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4.5 Regarding the directness of the taxation (paragraphs 5.28 and 5.29 of the fina report), the
United States argued that this was a case of direct taxation because the excise tax was focused on a
particular type of good. The Panel rejected this argument. However, in this connection, the United
Statespointed out that acertain citation of past casesin theinterimreport could be somewhat misleading.
The Panel accepted this point, and modified the paragraphs accordingly.

4.6 Regarding the differences between "commercial Canadian" and "international” rates applied
by Canada Post to periodicals, the United States commented that the interim report failed to mention
certain additiond discount options which were available only to Canadian periodicas. The Pand accepted
this comment and introduced some drafting modifications in the final report at paragraphs 5.1, 5.39
and6.1. TheUnited Statesfurther requested that thefinal report refer to thelong-term discount contracts
between CanadaPost and | arge-circul ation magazine publishers(seeparagraph 3.171). Canadaaobjected
to this request on the grounds that these agreements or contracts had "never been one of the objects
of thisdispute". The Panel considered that this particular issue was not presented by the United States
in a coherent manner during the proceedings, and that it was too late for the United States to raise
this issue as an additiona claim at the interim review stage. Accordingly, the Panel did not accept
the US request on this point.

4.7 The United States suggested that the Panel restructure paragraph 5.36 of the final report as
an aternative argument because, according to the United States, the fact that Canada Post is an entity
of the Canadian Government was a sufficient reason to find aviolation of Articlelll:4 of GATT 1994
in thisinstance. However, the Panel considered such a change unnecessary. In the Panel's view, it
was clear that the Semi-Conductor case was cited here as supporting evidence, not as decisive reason
for finding the violation.

4.8 TheUnited States questioned theappropriateness of paragraphs5.37and 5.38 of thefinal report,
suggesting that the examination of Article111:1 of GATT 1994 was unnecessary in this case. Canada
did not object to this comment. However, in the Panel's view, the Appellate Body Report on Japan
- Taxes on Alcoholic Beverages clearly mandates it to engage in such an examination. The Panel
therefore decided to retain these paragraphs unchanged from the way in which they appeared in the
interim report.

4.9 Regarding paragraphs 5.42 to 5.44 of the fina report, the United States considered that the
Panel erroneously concluded that the " funded” rate scheme constituted apayment of subsidies permitted
by Article I11:8 of GATT 1994. The Panel disagreed for reasons elaborated in its final report. The
Panel accordingly did not introduce modifications to the fina report in this respect.

4.10 TheUnited States aso made other drafting suggestions concerning the descriptive part, some
of which the Panel accepted and introduced in its fina report.

V. FINDINGS
A. I ntroduction

5.1 This dispute essentidly arises from the following facts: (a) Canada prohibitsimports of " split-run”
periodicals(periodicalswiththesameor similar editoria content asthose publishedinforeign countries,
which contain an advertisement directed to the Canadian market) through Tariff Code 9958. Tariff
Code 9958 further prohibitsimports of periodicas in which more than five per cent of the advertising
content consists of advertisements directed to the Canadian market, whether or not an edition with
similar editoria content is sold outside Canada; (b) Canada, through Part V.1 of the Excise Tax Act,
imposes an excisetax of 80 per cent on the value of advertisementsin " split-run” periodicalsdistributed
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in Canada on a per issue basis; and (¢) Canada Post Corporation (" Canada Post") applies reduced
("funded") postal rates, funded by the Department of Canadian Heritage (" Canadian Heritage'), to
certain periodicals published in Canada. Postd rates applied to Canadian periodicals not eligible for
the "funded" rates (" commercial Canadian" rates) arelower than those applied to imported periodicals
("internationa” rates). Certain additional discount options (such asfor "palletization" and " pre-sort™)
are available to Canadian periodicas but are not generally available to imported periodicals.

5.2 TheUnited Statesclaimsthat (a) Tariff Code 9958 isinconsistent with Article X1 of the General
Agreement on Tariffsand Trade1994 ("GATT 1994"); (b) Part V.1 of the Excise Tax Actisinconsistent
with Articlelll:2 of GATT 1994, or inthe aternative, isinconsistent with Articlelll:4 of GATT 1994;
and (c) the application by Canada Post of lower postal rates to domestically-produced periodicals than
to imported periodicasisinconsistent with Article [11:4 of GATT 1994, and the "funded" rate scheme
isnot adomestic subsidy within themeaning of Articlelll:8of GATT 1994. The United Statesrequests
that the Panel recommend that Canada bring its measures into conformity with its obligations under
GATT 1994.

5.3 Canada requests the Panel to dismissthe US claims on the groundsthat (a) Tariff Code 9958
is justifiable under Article XX(d) of GATT 1994; (b) Article Il of GATT 1994 does not apply to
Part V.1 of the Excise Tax Act; even if the Pand decides that Article Il of GATT 1994 applies to
these provisions, they do not violate Article 111 of the GATT 1994; and (c) Articlelll:4 of GATT 1994
does not apply to the "commercia" rates charged by Canada Post because they are the result of a
commercia and marketing policy and not influenced by government policy and the "funded" rate
scheme is a payment of subsidies alowable under Article [11:8(b) of GATT 1994.

B. Tariff Code 9958
5.4 Tariff Code 9958 prohibits the importation into Canada of the following:

"1. Issues of aperiodical, one of thefour immediately preceding issues of which has, under
regulationsthat the Governor in Council may make, been found to beanissue of special edition,
including asplit-run or aregiona edition, that contained an advertisement that was primarily
directed to amarket in Canada, and that did not appear in identical form in all editions of that
issue of that periodical that were distributed in the country of origin.

"2. Issues of aperiodical, oneof thefour immediately preceding issues of which has, under
regulations that the Governor in Council may make, been found to be an issue of more than
five per cent of the advertising space in which consisted of space used for advertisements that
indicated specific sources of availability in Canada, or specific terms or conditions relating
to the sale of provision in Canada, of any goods or services except where the indication of
such sourcesof availability or suchtermsor conditionswasprimarily directed at personsoutside
Canada'.**

5.5 Sincetheimportation of certain foreign productsinto Canadais completely denied under Tariff
Code 9958, it appearsthat this provision by itstermsisinconsistent with Article X1:1 of GATT 1994.
Article XI:1 reads in relevant part as follows:

"No prohibitions or restrictions other than duties, taxes or other charges... shall beinstituted
or maintained by any [Member] on theimportation of any product of the territory of any other
[Member] ...".

1lparagraphs 2.2-2.3 supra.
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5.6 The question presented here is whether the import prohibition under Tariff Code 9958 may
bejustified under other provisionsof theWTO Agreement. Canada claimsthat the measureisjustified
under Article XX(d) of GATT 1994. Therelevant part of Article XX of GATT 1994 reads asfollows:

"Subject to the requirement that such measures are not applied in a manner which would
constituteameansof arbitrary or unjustifiablediscrimination between countrieswherethe same
conditions prevail, or adisguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any [Member] of measures: ...
(d) necessary to secure compliance with laws or regulations which are not inconsistent with
the provisions of this Agreement, including those relating to customs enforcement, the
enforcement of monopolies operated under paragraph 4 of Article Il and Article XVII, the
protection of patents, trade marks and copyrights, and the prevention of deceptive practices;

5.7 Thepanel onUnited Sates- Standardsfor Refor mul ated and Conventional Gasolineapproached
this provision in the following fashion. Having stated that the party invoking an exception under
Article XX bore the burden of proving that the inconsistent measures came within its scope, the panel
observed that the complainant had to demonstrate the following elements:

"(1) that the measures for which the exception were being invoked - that is, the particular
trade measuresinconsi stent with the General Agreement - secure compliancewith laws
or regulations themselves not inconsistent with the General Agreement;

"(2) that the inconsistent measures for which the exception was being invoked were necessary
to secure compliance with those laws or regulations; and

"(3) thatthemeasureswere applied in conformity with the requirements of the introductory
clause of Article XX".*#

In order to justify the application of Article XX(d), according to the panel, al the above elements had
to be satisfied. We will follow the same approach in the present case.'®

5.8 First, as to whether theimport prohibition under Tariff Code 9958 secures compliance with
alaw or regulation not inconsistent with GATT 1994, Canadaarguesthat Tariff Code 9958 isameasure
intended to secure the attainment of the objectives of Section 19 of the Income Tax Act, which allows
for the deduction of expenses for advertising directed to the Canadian market on condition that the
advertisements appear in Canadian editions of Canadian periodicals. Since the United States is not
challenging the GATT consistency of Section 19 of the Income Tax Act in this proceeding, the issue
of GATT consistency is not before the Panel. However, the United States claims that Tariff Code
9958 is not a measure to "secure compliance” with the Income Tax Act.

5.9 The interpretative issue hereiswhat is meant by "to secure compliance with laws and regulations’
in Article XX(d) of GATT 1994. In this connection, the panel on European Economic Community
- Regulations on Imports of Parts and Components found this phrase to mean "to enforce obligations

122panel Report on United Sates - Standards for Reformulated and Conventional Gasoline, adopted on 20 May 1996,
WT/DS2/R, para. 6.31 (emphasis inoriginal). The relevant part of the panel report was not modified by the Appellate Body.

123\We note that the Appellate Body in a recent report stated as follows: "[Adopted panel reports] create legitimate
expectations among WTO Members, and, therefore, should be taken into account where they are relevant to any dispute”.
Appellate Body Report on Japan - Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R and WT/DS11/AB/R,
p. 14.
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under laws and obligations', not "to ensure the attainment of the abjectives of the laws and
regulations".*®* Canada suggests that this precedent should not berigidly followed in the case of fiscal
or economic incentivesin general, and particularly in the present case, because Tariff Code 9958 and
the income tax provision have always been considered part of a single, indivisible package. We are
not persuaded by this argument. Canada s view will inherently lead to a situation where " [w]henever
the objective of a law consistent with the Genera Agreement cannot be attained by enforcing the
obligationsunder that law, theimposition of further obligationsinconsi stent with the General Agreement
could then be justified under Article XX(d) on the grounds that this secures compliance with the
objectivesof that law" , aswas pointed out by the aforementioned panel.** Wefail to seeany differences
that would obviatethisproblemin thecaseof fiscal or economicincentives. It should benoted, however,
that we are neither examining nor passing judgment on the policy objectives of the Canadian measure
regarding periodicas, we are nevertheless caled upon to examine the instruments chosen by the Canadian
Government for the attainment of such policy objectives.

5.10 Tariff Code 9958 cannot be regarded as an enforcement measure for Section 19 of the Income
Tax Act. Itistruethat if agovernment bansimportsof foreign periodicalswith advertisementsdirected
a the domestic market, as does Canada in the present case, the possibility of non-compliance with
atax provision granting tax deductionsfor expensesincurred for advertisementsin domestic periodicals
will be greatly reduced. It would seem almost impossible for an enterprise to place an advertisement
in a foreign periodica because there would be virtualy no foreign periodical available in which to
place it. Thus, there would be no way for the enterprise legally to claim a tax deduction therefor.
However, that is an incidental effect of a separate measure distinct (even though it may share the same
policy objective) fromthetax provisionwhichisdesignedto giveanincentivefor placing advertisements
in Canadian, asopposed to foreign, periodicals.**® Wethusfind that Tariff Code 9958 does not " secure
compliance" with Section 19 of the Income Tax Act.

5.11 Inview of theabovefinding that Tariff Code 9958 does not secure compliance with Section 19
of the Income Tax Act, we need not consider whether the import prohibition under the Code is
"necessary" to secure compliance with the tax provision or whether the measure meets the conditions
in the introductory clause (or "chapeau") to Article XX. Canada has failed to satisfy at least one of
theconditionsidentifiedin paragraph 5.7 above. Thusweconcludethat Tariff Code 9958 isinconsistent
with Article X1:1 of GATT 1994 and cannot be justified under Article XX(d).

C. The Excise Tax Act
5.12 We now turn to the examination of whether the 80 per cent excise tax on advertisements in
split-run periodicals under Part V.1 of the Excise Tax Act is compatible with Canada s obligations
under Article Il of GATT 1994. The United States claims that Part V.1 of the Excise Tax Act is
inconsistent with Article 11:2 of GATT 1994, or in the alternative, isinconsistent with Article 111:4.
) Applicability of GATT 1994

5.13  Since Canada challenges the applicability of GATT 1994 to this part of the Excise Tax Act,
we address thisissue first. Canada claimsthat Article [1l of GATT 1994 does not apply to Part V.1

124pandl Report on European Economic Community - Regulations on Imports of Parts and Components, adopted on

16 May 1990, BISD 375/132, paras. 5.14-5.18.
12pid., para 5.17.

126An import ban under these circumstances israther likely to be an enforcement measure inrespect of aban on possession
or sae of a product. An import ban on alcoholic beverages might share the same objective as a criminal statute against
drunk driving, but if alcoholic drinks are not banned or their sale prohibited domestically, the import ban could not be considered
as an enforcement measure of the criminal statute.
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of the Excise Tax Act because the latter isameasure pertaining to advertising services, which iswithin
the purview of the General Agreement on Trade in Services ("GATS"). Canada further claims that
the examination of Part V.1 of the Excise Tax Act in light of GATS is not covered by the terms of
reference of this Panel.

5.14 Canadds argument is essentially that since Canada has made no specific commitments for
advertising services under GATS, the United States should not be allowed to "obtain benefits under
acovered agreement that have been expressly precluded under another covered agreement”.**” Put
another way, Canada seemsto arguethat if aMember has not undertaken market-access commitments
in a specific service sector, that non-commitment should preclude all the obligations or commitments
undertaken in the goods sector to the extent that there is an overlap between the non-commitment in
services and the obligations or commitments in the goods sector. Canada claims that because of the
existenceof thetwoinstruments- GATT 1994 and GATS - both of which may apply to agiven measure,
"it is necessary to interpret the scope of application of each such as to avoid any overlap”.*?®

5.15 Wearenot fully convinced by Canada scharacterization of the Excise Tax asameasureintended
to regulate trade in advertising services, in view of the fact that there is no comparable regulation on
advertisementsthrough other mediaand thefact that thetax isimposed ona" per issue" basis. However,
assuming that Canada intended to carve out Part V.1 of the Excise Tax Act from the coverage of its
GATScommitmentsby not inscribing advertising servicesinits Schedul e, doesthat exonerate Canada
from the Panel's scrutiny regarding the aleged violation of its obligations and commitments under
GATT 1994?

5.16 In order to answer this question, we need to examine the structure of the WTO Agreement
including its annexes. Article 11:2 of the WTO Agreement is the relevant provision, which reads as
follows:

"Theagreementsand associated legal instrumentsincludedin Annexes1, 2and 3... areintegral
parts of this Agreement, binding on al Members'.**

5.17  According to Article 31(1) of the 1969 Vienna Convention on the Law of Treaties ("Vienna
Convention"), atreaty must be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose.
Furthermore, asthe Appellate Body has repeatedly pointed out, "one of the corollaries of the' genera
rule of interpretation’ in the Vienna Convention is that interpretation must give meaning and effect
to al thetermsof thetreaty. Aninterpreter isnot free to adopt areading that would result in reducing
whole clauses or paragraphs of a treaty to redundancy or inutility".**' The ordinary meaning of the
textsof GATT 1994 and GATSaswell asArticlell:2 of the WTO Agreement, taken together, indicates
that obligations under GATT 1994 and GATS can co-exist and that one does not override the other.
If the consequences suggested by Canada were intended, there would have been provisions similar
to Article XV1:3 of the WTO Agreement or the General Interpretative Note to Annex 1A in order to
establish hierarchical order between GATT 1994 and GATS. The absence of such provisions between

127 paragraph 3.35 supra.

128Paragraph 3.38 supra.

12%e note in this connection that Part V.1 of the Excise Tax Act was enacted in 1995, after Canada's acceptance of
the WTO Agreement.

0GATT 1994 isincluded in Annex 1A. GATS is included in Annex 1B.

131Appellate Body Report on United States - Standards for Reformulated and Conventional Gasoline, adopted on 20

May 1996, WT/DS2/AB/R, p. 23. Also cited in the Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op.
cit., p.12.
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the two instruments implies that GATT 1994 and GATS are standing on the same plain in the WTO
Agreement, without any hierarchical order between the two.

5.18 In this connection, Canada aso argues that overlaps between GATT 1994 and GATS should
be avoided.*® We disagree. Overlaps between the subject matter of disciplinesin GATT 1994 and
in GATSareinevitable, and will further increase with the progress of technology and the globalization
of economic activities. We do not consider that such overlaps will undermine the coherence of the
WTO system. In fact, certain types of services such as transportation and distribution are recognized
asasubject-matter of disciplinesunder Articlelll:4of GATT 1994. Itisalso noteworthy in thisrespect
that advertising services have long been associated with the disciplines under GATT Articlelll. As
early as 1970, the Working Party on Border Tax Adjustment made the following observation:

"The Working Party noted that there was a divergence of views with regard to the eligibility
for adjustment of certain categories of tax and that these could be sub-divided into

(8 "Taxesoccultes' which the OECD defined as consumption taxes on capita equipment,
auxiliary material sand servicesused inthetransportation and production of other taxablegoods.
Taxes on advertising, energy, machinery and transport were among the more important taxes
which might be involved. ... ;

(b) Certain other taxes, ...".'*

We aso note that there are severa adopted panel reports that examined the issue of services in the
context of GATT Articlelll. For instance, the panel on Canada - Import, Distribution and Sale of
Certain Alcoholic Drinks by Provincial Marketing Agencies addressed the issues of access to points
of saleand restrictions on private delivery of beer.*** The panel on United States - Measures Affecting
Alcoholic and Malt Beverages also dealt with the issues of distribution of wine and beer.*** More to
the point, the panel on Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes
specifically addressed the question of advertising.'®

5.19 In any event, since Canada admits that in the present case there is no conflict between its
obligations under GATS and under GATT 1994'¥| there is no reason why both GATT and GATS
obligations should not apply to the Excise Tax Act. Thus, we conclude that Articlelll of GATT 1994
is applicable to Part V.1 of the Excise Tax Act.

(i) GATT Article 111:2
5.20 Thenextissueto be examined iswhether thereisaviolation of Articlelll. Theprincipal claim

of the United Statesis that Part V.1 of the Excise Tax isinconsistent with Articlell1:2 of GATT 1994.
The relevant parts of Article Il read as follows:

132paragraphs 3.38 and 5.14 supra.

133" Border Tax Adjustments’, Report of the Working Party adopted on 2 December 1970 (L/3464), BISD 185/97, para.
15 (emphasis added).
14pand Report on Canada- Import, Distribution and Sale of Certain Alcoholic Drinksby Provincial Marketing Agencies,

adopted on 18 February 1992, BISD 39527.

135panel Report on United States - Measures Affecting Alcoholic and Malt Beverages, adopted on 19 June 1992, BISD
395/206.

16panel Report on Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes, adopted on 7 November
1990, BISD 375200, para. 78.

13"paragraph 3.38 supra.
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"1. The [Members] recognize that interna taxes and other interna charges, and laws,
regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and interna quantitative regulations requiring
the mixture, processing or use of products in specified amounts or proportions, should not
be applied to imported or domestic products so asto afford protection to domestic production.

"2. The products of theterritory of any [Member] imported into the territory of any other
[Member] shall not be subject, directly or indirectly, to internal taxes or other internal charges
of any kind in excess of those applied, directly or indirectly, to like domestic products.
Moreover, no [Member] shdl otherwise apply interna taxes or other interna charges to imported
or domestic products in a manner contrary to the principles set forth in paragraph 1".

Furthermore, the Interpretative Note ad Article 11l reads in part as follows:

" A tax conforming to the requirements of the first sentence of paragraph 2 would be
considered to be inconsistent with the provisions of the second sentence only in cases where
competition wasinvolved between, on the one hand, the taxed product and, on the other hand,
a directly competitive or substitutable product which was not similarly taxed".

5.21 In the present case, the following two questions need to be answered to determine whether
thereisaviolation of Articlelll:2 of GATT 1994: (a) Areimported " split-run" periodicalsand domestic
non "split-run” periodicals like products?;, and (b) Are imported "split-run" periodicals subject to an
internal tax in excess of that applied to domestic non "split-run" periodicals? If the answers to both
questions are affirmative, there is aviolation of Article I11:2, first sentence.**® If the answer to the
first questionisnegative, we need to examinefurther whether thereisaviolation of Articlelll:2, second
sentence.

(iii) Like product issue

5.22  Asthe Appellate Body confirmed in its report on Japan - Taxes on Alcoholic Beverages, the
definition of "like products' in Articlelll:2, first sentence, should be construed narrowly, on acase-by-
case basis, in light of such factors as the product' s end uses in a given market, consumer’s tastes and
habits, and the product's properties, nature and quality.** In applying these criteria to the present
case, it should be noted that our mandate under the terms of reference of this Panel is not to discuss
the likeness of periodicals in general. The question before us, as presented by the United States in
itsrequest for the establishment of apanel (WT/DS31/2) and subsequently el aborated™*, isacomparison
between imported " split-run” periodicals and domestic non "split-run” periodicals.

5.23  This comparison, at first glance, might seem impossible in view of the fact that there are no
imported " split-run” periodicals marketed in Canada due to the import prohibition under Tariff Code
9958. However, asthe panel on"United States- Taxes on Petroleum and Certain Imported Substances'
observed, the rationae for the national treatment obligation of Article 111 is to protect expectations

138111 this context, we need not examine the applicability of Article 111:1 separately, because, as the Appellate Body

noted in its recent report, the first sentence of Article I11:2 is, in effect, an application of the genera principle embodied
inArticle I11:1. Therefore, if the imported and domestic products are "like products’, and if the taxes applied to theimported
products are "in excess of" those applied to the like domestic products, then the measure isinconsistent with Article 111:2,
first sentence. Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., pp. 18-9.

pid., p.20. According to the Appellate Body, the narrow construction of the term was necessary in Article 111:2,
first sentence, "so as not to condemn measures that its strict terms are not meant to condemn”.

1405ee paragraphs 3.104-3.108 supra.
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of the M embers asto the competitiverel ationship between their productsand those of other Members.**
In so far as imported "split-run” periodicals are subject to the relevant provisions of the Excise Tax
Act (as Canada admits to be the case)*?, the comparison can be made on the basis of a hypothetical
import.

5.24  We note in this regard that the Excise Tax Act defines a "split-run” edition of a periodical
in terms of its editoria content (whether more than 20 per cent of the editoria materia is the same
or substantialy the same as editoria material that appears in editions that are primarily distributed
outside Canada) and advertising content (whether it contains an advertisement that does not appear
in identical form in other editions distributed outside Canada). Despite the Canadian claim that the
purpose of the legidlation is to promote publications of origina Canadian content, this definition
essentially relies on factors externa to the Canadian market - whether the same editorial content is
included in a foreign edition and whether the periodica carries different advertisements in foreign
editions.

5.25 Putting these externd factors aside, imported " split-run” periodicas and domestic non " split-run”
periodicals can be extremely similar. In the course of the Panel process, Canada made the following
Statement:

"Harrowsmith Country Life is a Canadian-owned magazine. Before the adoption of Part V.1
of the Excise Tax Act, Harrowsmith Country Life had two editions - A Canadian edition and
aUS edition. The Canadian and the US editions had different advertisements and a certain
amount of common editoria content. Because more than 20 per cent of the editorial content
in the Canadian edition was the same as that in the US edition, the tax would have applied
to the Canadian edition (even if the editorial content was entirely produced in Canada). As
aresult of the excise tax, Harrowsmith Country Life stopped publishing its US edition".**

Inthe caseof thisparticular periodical, if all thevolumesof Harrowsmith Country Life had been printed
in the United States (including its Canadian edition) and the Canadian edition had been exported to
Canada because they were somehow exempted from the coverage of Tariff Code 9958, and if the
publisher decided to publish the final issue of the US edition after the introduction of the excise tax,
the publisher would have been subject to the tax for the imported Canadian edition. If this publisher
thereafter discontinued the publication of the US edition, it would no longer be subject to the excise
tax. Now, let us compare the two issues of this hypothetical Harrowsmith Country Life (Canadian
edition) before and after the discontinuation of the US edition. Thesetwo editionswould have common
end uses, very similar physical properties, nature and qualities. It ismost likely that the two volumes
would have been designed for the same readership with the same tastes and habits. In all respects,
these two volumes are "like", and yet one is subject to the Excise Tax, while the other is not.

5.26  Thus, we conclude that imported " split-run” periodicas and domestic non " split-run” periodicas
can be like products within the meaning of Article I11:2 of GATT 1994. In our view, this provides
sufficient grounds to answer in the affirmative the question as to whether the two products at issue
are like because, as stated earlier, the purpose of Article Il isto protect expectations of the Members
as to the competitive relationship between their products and those of other Members, not to protect

141panel Report on United Sates - Taxes on Petroleum and Certain Imported Substances, adopted on 17 June 1987,
BISD 345/136, para 5.2.2. Seeaso the Panel Reports on Italian Discrimination against Imported Agricultural Machinery,
adopted on 23 October 1958, BISD 75/60, para. 18, and on United States - Section 337 of the Tariff Act of 1930, adopted
on 7 November 1989, BISD 365/345, para. 5.13.

142paragraphs 3.58 and 3.98 supra.
1435ee paragraph 3.99 supra.
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actual tradevolumes. If Tariff Code 9958 werelifted, awidevariety of " split-run” periodicalsranging
from genera news magazinesto speciaty journals dedicated to specific areas of business or profession
could be imported into Canada. This situation can hardly be called an "isolated instance of differentia
taxation" as Canada describes.**

5.27 Having found that imported " split-run" periodicals and domestic non "split-run” periodicas
arelikeproducts, weneed not consider the second sentenceof Articlelll:2. Theonly remaining question
is whether imported " split-run” periodicals are subject to an interna tax in excess of that applied to
domestic non "split-run” periodicals.

(iv) Taxation in excess: "directly or indirectly"

5.28 Inlight of the fact that the excise tax is applied only with respect to "split-run" periodicas,
it would seem evident that imported " split-run” periodicals are subject to an internal tax in excess of
one that is applied to domestic non "split-run” periodicals. However, Canada argues that the excise
tax does not apply "indirectly” to a good within the meaning of Article I11:2. According to Canada,
the drafting history of this paragraph suggests that the expression "indirectly" was intended to capture
taxes that apply to inputs that contribute to the production of a good, and not to end productsin their
ownright. Canadaaso claimsthat the panel on Japan - Customs Duties, Taxesand Labelling Practices
on Imported Wines and Al coholic Beverages interpreted the term in amanner consistent with Canada s
position.**

5.29 We note that the excise tax is not "directly" applied to periodicals in that it is levied on the
value of advertisements, not on the value of periodicals per se. However, it is clear that the tax is
applied in respect of each split-run edition of a periodical on a"per issue" basis. Therefore, the tax
isapplied"indirectly" to periodica swithin the ordinary meaning of thetermsof Articlelll:2. Canada s
narrow reading of theterm"indirectly" is supported only by Canada s owninterpretation of thedrafting
history, which is contested by the United States.’*® Since, according to Article 32 of the Vienna
Convention, the preparatory work of atreaty is merely a supplementary means of interpretation to
be relied upon in cases where the terms of the treaty, taken in their context and in light of its object
and purpose, are ambiguous or obscure, or lead to amanifestly absurd or unreasonable result, we need
not take the drafting history into account on this particular point. Furthermore, the panel report cited
by Canada in support of its argument referred to taxation on raw materias by way of example. It
did not conclude that the scope of the term "indirectly" is limited to taxation on inputs.**’ We thus
conclude that imported " split-run" periodicals are subject to an internal tax in excess of that applied
to domestic non "split-run” periodicals.

5.30 Having found that Part V.1 of the Excise Tax Act to be in violation of Article I11:2, first
sentence, we need not examine whether it is inconsistent with Article 111:2, second sentence or with
Article I1:4.

D. Postal Rates
5.31 Now we proceed to examine whether the postal rates scheme applied by Canada Post

discriminates against foreign periodicals in contravention of Article [l of GATT 1994, as argued by
the United States. There are two separate issues involved here: (a) whether the fact that Canada Post

144paragraph 3.101 supra.
145Paragraph 3.49 supra.
148paragraph 3.56 supra.

14 paragraph 3.49 supra.
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appliesthe" commercia Canadian” ratesor the" funded" ratesto Canadian periodicals, which arelower
than the "internationa" rates applied to imported periodicals, constitute aviolation of Article I11:4*;
and (b) whether the "funded" rate scheme for certain periodicals is alowed as a subsidy within the
meaning of Article 111:8(b).

) "International” versus " commercial Canadian" and "funded" rates

5.32 The United States claims that Canada Post's practice of charging domestic periodicals lower
postal rates than imported periodicalsisin violation of Articlell:4 of GATT 1994. The relevant part
of the Article reads as follows:

"4, The products of theterritory of any [Member] imported into the territory of any other
[Member] shall be accorded treatment no less favourable than that accorded to like products
of national origin in respect of al laws, regulations and requirements affecting their internal
sale, offering for sale, purchase, transportation, distribution or use. The provisions of this
paragraph shall not prevent the application of differential internal transportation chargeswhich
are based exclusively on the economic operation of the means of transport and not on the
nationality of the product”.

In examining the relevance of this provision in the present dispute, we aso need take into account
the first paragraph of Article 111, which reads:

"1. The [Members] recognize that interna taxes and other interna charges, and laws,
regulations and requirements affecting the internal sde, offering for sae, purchase,
transportation, distribution or use of products, and interna quantitative regulations requiring
the mixture, processing or use of products in specified amounts or proportions, should not
be applied to imported or domestic products so asto afford protection to domestic production”.

5.33  Thereisnodisagreement betweenthepartiestothedisputethat, in respect of thisissue, domestic
and imported periodicas are like products. We, too, so find. Nor does Canada contest the fact that
Canada Post applies higher posta rates to imported periodicals than to domestic periodicas, which
clearly affects the sale, transportation and distribution of imported periodicals. Canada' s argument
isessentially that since Canada Post isaprivatized agency (aCrown corporation) withalegal personality
distinct from the Canadian Government, the" commercial Canadian” or "internationa” ratesit charges
for the ddivery of periodicals are out of the Government's control and do not qualify as " regulations®
or "requirements’ within the meaning of Article Il1:4.

5.34 The United States argues that Canada Post is a government entity fully subject to Canadian
Government direction because it is awholly-government-owned, government-created chartered body,
managed by a board of directors appointed by the Canadian Government. Canada argues that the
different rates charged by Canada Post are a reflection of competitive situations and that the degree
of control the Government exercises over Canada Post's commercial operations (including delivery
of periodicals) is one dictated by the Government shareholder's interests. In other words, Canada
argues here that Canada Post's pricing policy is not a governmental measure subject to Article I11:4.
The essentia question then is whether Canada Post is implementing Canadian Government policy in

18\e are aware that "international” rates applied to foreign periodicals belong to a subcategory of the "commercia"
rate scheme in abroader sense. See paragraphs 2.17-2.19 supra. However, in so far as different rates are applied between
"international" periodicals and " commercial Canadian" periodicals, itisnecessary todraw thedistinction. We areaso aware,
as described in paragraph 5.1, that there are additional discounts for Canadian periodicals which are not generally available
to imported periodicals. In our view, these additional discounts congtitute part of the "commercial Canadian" rate scheme.
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such a manner that its posta rates on periodicals may be viewed as governmental regulations or
requirements for the purposes of Article I11:4.

5.35 First, itisclear that Canada Post generally operates under governmental instructions. Canada
Post has a mandate to operate on a" commercial" basisin this particular sector of periodical delivery:
a mandate that was set by the Canadian Government.*® Second, Canada admits that if the Canadian
Government considers Canada Post's pricing policy to be inappropriate, it can instruct Canada Post
to change therates under itsdirective power based on Section 22 of the Canada Post Corporation Act.**
Thus, the Canadian Government can effectively regulatetherates charged on thededlivery of periodicals.

5.36 Thisanaysisis unaffected by the fact that Canada Post has a legal personality distinct from
the Canadian Government. The panel on Japan - Trade in Semi-Conductors faced a similar question
withrespect totheinterpretation of thestatus of " administrativeguidance” givento private-sector entities
in interpreting the term "measures’ in Article X1:1. The pand stated as follows:

"In order to determine [whether the measures taken in this case would be such as to constitute
acontravention of ArticleX1], thePanel considered that it needed to be satisfied on two essential
criteria First, there were reasonable grounds to bdieve that sufficient incentives or disincentives
existed for non-mandatory measures to take effect. Second, the operation of the measures ...
was essentialy dependent on Government action or intervention. The Panel considered each
of these two criteriain turn. The Pand considered that if these two criteria were met, the
measures would be operating in amanner equivaent to mandatory requirements such that the
difference between the measures and mandatory requirements was only one of form and not
of substance, and that there could be therefore no doubt that they fell within the range of
measures covered by Article X1:1".%%*

Applying this two-pronged test, mutatis mutandis, to the present case, we conclude that the pricing
policy of CanadaPostisagovernmental measure. First, inview of thecontrol exercised by the Canadian
Government on "non-commercia” activities of Canada Post, we can reasonably assume that sufficient
incentives exist for Canada Post to maintain the existing pricing policy on periodicals. Second, as
analyzed in the previous paragraph, Canada Post's operation is generally dependent on Government
action. Thisleads usto the conclusion that Canada Post' s pricing policy on periodicas can beregarded
as governmental regulations or requirements within the meaning of Article I11:4 of GATT 1994.

5.37  Given that imported and domestic periodicals are like products and that Canada Post charges
lower rates on domestic periodicas than imported ones, this conclusion might seem sufficient to
determinethat alessfavourabletreatment isaccorded to imported productsin violation of Articlelll:4.
However, before reaching that determination, as the Appellate Body has stated, we need to turn to
Article 111:1 as agenera principle that informs the rest of Article 111.%%2 Article I11:1 constitutes part
of the context of Articlelll:4, which isto betaken into account in our interpretation of thelatter, under
Article 31(1) of the Vienna Convention.

19From the entirety of Canada's submissions, we take it that the Canadian Government considers Canada Post's pricing
policy on periodicals to be driven by "commercia" considerations, athough we fail to understand why any document delivery
operation aiming at profit maximization would want to make artificia distinctions based on the origin of documents.

10paragraph 3.156 supra.
Ipanel Report on Japan - Trade in Semi-Conductors, adopted on 4 May 1988, BISD 355116, para. 109.

152Appellate Body Report on Japan - Taxes on Alcoholic Beverages, op. cit., p. 18. The Report states: "The purpose
of Article I11:1 is to establish this generd principle as a guide to understanding and interpreting the specific obligations contained
in Article 111:2 and in the other paragraphs of Article Ill, while respecting, and not diminishing in any way, the meaning
of words actually used in the texts of those other paragraphs'.
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5.38 Articlelll:1 articulates a genera principle that internal measures should not be applied so as
to afford protection to domestic production.** The protective application of ameasure can most often
be discerned from the design, the architecture, and the revealing structure of the measure.*** We find
that the design, architecture and structure of Canada Post's different pricing policy on domestic and
imported periodicals all point to the effect that the measure is applied so asto afford protection to the
domestic production of periodicals. In the case of "funded" rates, the scheme is clearly designed to
promote domestic production of periodicals with Canadian content under the supervision of Canadian
Heritage. In the case of "commercia Canadian” rates, the very fact that they are lower than
"internationd" rates which are gpplied to imported products strongly suggests that the schemeis operated
so as to afford protection to domestic production.

5.39 Inlight of the above, we find that Canada Post's application of the "commercial Canadian”
and "funded” rates to Canadian periodicals, which are lower than the "internationa” rates applied to
imported periodicals (including the availability of additiona discounts only to Canadian periodicals),
is inconsistent with Article I11:4 of GATT 1994.

(i) Applicability of Article 111:8(b) to the " funded" rate scheme

5.40 Having found that the "funded" rate scheme violates Article [11:4 of GATT 1994, we next
examine whether this scheme isjustified under Article 111:8(b) of GATT 1994, as argued by Canada.
The relevant part of Article I11:8 reads as follows:

"(b)  The provisions of this Article shall not prevent the payment of subsidies exclusively
to domestic producers, including payments to domestic producers derived from the proceeds
of internal taxesor chargesapplied consistently with the provisions of this Articleand subsidies
effected through governmenta purchases of domestic products”.

5.41 The United States claims that this provision is not applicable in the present case because the
payment of subsidies by Canadian Heritage is not made directly to Canadian publishers, but rather
to Canada Post. The United States argues that past panels have interpreted the term "exclusively”
narrowly, to mean only direct payments to domestic producers.** To support its argument, the United
States quotes the following paragraph from the panel report on European Economic Community -
Payments and Subsidies Paid to Processors and Producers of Oilseeds and Related Animal-Feed Proteins
(the " Oilseeds" case):

"The Pand noted that Article I11:8(b) applies only to payments made exclusively to domestic
producers and considered that it can reasonably be assumed that a payment not made directly
to producersisnot made" exclusively" tothem. It noted moreover that, if the economic benefits
generated by the payments granted by the Community can at least partly be retained by the
processors of Community oilseeds, the payments generate a benefit conditiona upon the purchase
of oilseeds of domestic origin inconsistently with Article 111:4. Under these circumstances
Article I11:8(b) would not be applicable because in that case the payments would not be made
exclusively to domestic producers but to processors as well".

B¥1pid., p. 18.
B4pid., p. 29.
1Sparagraphs 3.191-3.197 supra.

58panel Report on European Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds
and Related Animal-Feed Proteins, adopted on 25 January 1990, BISD 37586, para. 137 (emphasis in original).
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5.42  Wedo not disagree with this panel report. However, the United States has failed to show that
the factual situation in the present case is similar to that in the Qilseeds case. Particularly, the United
Stateshasnot submitted any evidenceto indicatethat theeconomic benefitsarepartly retained by Canada
Post. Furthermore, this argument by the United States is inconsistent with its position regarding
Article I11:4, where it maintains that Canada Post is a government agency. If Canada Post is a
government agency, the payment of fundsfrom Canadian Heritage to Canada Post ismerely aninterna

transfer of resources, and the payment of the subsidy is made directly to Canadian publishers.

5.43 Canada, on the other hand, explains that the payment of the funds from Canadian Heritage
to Canada Post is made based on negotiations between the two agencies, taking into account the fact
that Canada Post gets an exclusive contract for the delivery of periodicals at subsidized rates.™’
Following the logic of the Qilseeds panel cited above, one could argue that there is a reasonable
assumption that the "funded" rate schemeis not an exclusive payment of subsidies because the payment
isnot madedirectly tothebeneficiary. However, inour view, Canada has presented an effectiverebuttal
to this assumption.

5.44 Thus, we do not find that Canada Post retains any economic benefits from the "funded” rate
scheme it appliesto certain Canadian periodicals. The payment of the subsidy is made "exclusively"
to Canadian publishers that qualify for the scheme. Since Article 111:8(b) explicitly recognizes that
subsidies exclusively paid to domestic producers are not subject to the national treatment rules of
Article I11, incdluding those under Article 111:4, wefind that Canada s "funded” rate scheme on periodicds
can be justified under this provision.

E. Concluding Remarks

5.45 Before concluding, in order to avoid any misunderstandings as to the scope and implications
of thefindings above, wewould liketo stressthat the ability of any Member to take measuresto protect
its cultural identity was not at issue in the present case. The only task entrusted to this Panel was to
examine whether the treatment accorded to imported periodicals under specific measures identified
in the complainant's claim is compatible with the rules of GATT 1994.

VI. CONCLUSIONS

6.1 On the basis of the findings set out in paragraphs 5.1 to 5.44 above, the Pand concludes that
(a) Tariff Code 9958 is inconsistent with Article X1:1 of GATT 1994 and cannot be justified under
Article XX(d) of GATT 1994; (b) Part V.1 of the Excise Tax Act is inconsistent with Article I11:2,
first sentence, of GATT 1994; (c) the application by Canada Post of lower "commercia Canadian”
postal rates to domestically-produced periodicals than to imported periodicas, including additiona
discount optionsavailableonly to domestic periodicals, isinconsistent with Articlelll:4 of GATT 1994,
but (d) the maintenance of the "funded” rate scheme isjustified under Articlelll:8(b) of GATT 1994.

6.2 The Panel recommends that the Dispute Settlement Body request Canada to bring the measures
that are found to be inconsistent with GATT 1994 into conformity with its obligations thereunder.

paragraph 3.173 supra.
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