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I INTRODUCTION

1 On 27 November 1995, the Philippines requested consultations with Brazil under Article XXI11:1
of the General Agreement on Tariffs and Trade 1994 ("GATT 1994") concerning the countervailing
duty imposed by Brazil on imports of desiccated coconut from the Philippines. (WT/DS22/1/Rev.1).

2. On 8 December 1995, Brazil replied that it was prepared to enter into consultations with the
Philippines aslong as it was mutualy understood that those consultations would be undertaken exclusively
under the 1979 Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the
General Agreement on Tariffs and Trade (" Tokyo Round SCM Codge"), under the auspices of which
Brazil conducted the coconut subsidies investigations and imposed the countervailing duties.

3. On 13 December 1995, the Philippines replied that Brazil' s response constituted a refusal of
the request for consultations under Article XXII1:1.

4, Taking the view that Brazil had failed to enter into consultations within the period provided
for in the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU"),
the Philippines, on 17 January 1996, requested the establishment of a Panel with standard terms of
reference, pursuantto Article X X111:2 of GATT 1994 and Articles4.3and 6 of theDSU. (WT/DS22/2).

5. At Brazil's request, a copy of document SCM/193, on the issue of the countervailing duties
in question, was circulated to the Dispute Settlement Body ("DSB"). In that document, Brazil stated
its view that the Tokyo Round SCM Code was the only legal framework applicable to the dispute.
Brazil also indicated its understanding that the DSB was not the appropriate forum for the discussion
onthedisputewith the Philippines, and that document SCM/193 wascircul ated for i nformation purposes
only and without prejudice to its rights under the Tokyo Round SCM Code and to its position on the
applicable law. (WT/DS22/3, attached as Annex 1).

6. At the 31 January 1996 meeting of the DSB, the Philippines stated that, for reasons mutually
agreed to, the Philippines had not objected to postponing consideration of itsrequest for establishment
of a panel, but would make a statement at the next meeting of the DSB when this request would be
considered. Brazil noted that its arguments concerning the dispute were explained in document
WT/DS22/3, and that it invited the Philippines for consultations on the question of the applicable law
before any further steps were taken toward establishment of a panel. The DSB agreed to revert to
the matter at its next meeting. (WT/DSB/M/10).

7. Continuing to take the view that Brazil had failed to enter into consultations within the period
provided for in the DSU, the Philippines, on 5 February 1996, again requested the establishment of
aPanel with standard terms of reference, pursuant to Article XXI11:2 of GATT 1994 and Articles 4.3
and 6 of the DSU. (WT/DS22/5, attached as Annex 2).

8. At its meeting of 21 February 1996, the DSB considered the Philippines request for establishment
of apanel. Both the Philippinesand Brazil stated their views on the matter of the countervailing duties
imposed by Brazil on imports of desiccated coconut from the Philippines, and the question of the law
applicable to the dispute. The representatives of Indonesia, speaking on behalf of ASEAN countries,
and Sri Lanka, supported the Philippines' request for establishment of a panel. Brazil considered it
premature to establish a pandl at that meeting, and the DSB agreed to revert to the matter at its next
meeting. (WT/DSB/M/11, attached as Annex 3).

9. At itsmeeting of 5 March 1996, pursuant to the Philippines request and with Brazil' s acceptance,

the DSB established a Pandl to examine the matter. The Philippines requested that the Panel be
established with standard terms of reference. Brazil requested consultations on the terms of reference.
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The DSB authorized the Chairman to draw up terms of reference in consultation with the parties, in
accordance with Article 7.3 of the DSU.

10. On 22 March 1996 the parties agreed that the Panel would havethefollowing terms of reference:

"To examine, inthelight of therelevant provisionsin GATT 1994 and the Agreement
on Agriculture, the matter referred to the DSB by the Philippines in document
WT/DS22/5, taking into account the submission made by Brazil in document
WT/DS22/3 and the record of discussions at the meeting of the DSB on 21 February
1996, and to make such findings aswill assist the DSB in making the recommendations
or in giving the rulings provided for in those agreements'. (WT/DS22/6).

11. On 16 April 1996, the Panel was constituted with the following composition:

Chairman: Mr. Maamoun Abdel-Fattah
Members: Mr. Zdenek Jung
Mr. Joseph Weiler

12. Canada, the European Community, Indonesia, Maaysia, Sri Lankaand the United States reserved
their rights as third parties to the dispute. Maaysia later withdrew as a third party.

I. FACTUAL ASPECTS

13. Thisdispute concerns countervailing dutiesimposed by Brazil onimports of desiccated coconut
from the Philippines. On 21 June 1994, based on arequest for aninvestigation by the domesticindustry
filed on 17 January 1994, Brazil initiated an investigation regarding allegedly subsidized imports of
desiccated coconut and coconut milk from the Philippines, Cote d'lvoire, Indonesia, Malaysia, and
Sri Lanka. On 23 March 1995, Brazil imposed provisiona duties on imports of desiccated coconut
from the Philippines, Cote d'Ivoire, Indonesia, and Sri Lanka, and on imports of coconut milk from
Sri Lanka.® On 18 August 1995, Brazil issued Interministerial Ordinance No. 11 (the " Ordinance"),
pursuant to which it imposed a countervailing duty in the amount of 121.5 per cent on imports of
desiccated coconut from the Philippines.?

14. Brazil investigated ei ght Philippineprogrammeswhichallegedly conferred subsidieson coconut
fruit.®* However, Brazil considered that it was unable, based on the information obtained from the

Ynterministerial Decree No. 113 (23 March 1995).

%Interministerial Ordinance No. 11 (18 August 1995). Importsof desiccated coconut from theother countries
under investigation were a so found to be subsidized, aswell asimports of coconut milk from Sri Lanka. Those
aspects of the determination are not before the Panel.

3The eight programmes investigated were:
1) the Programme under Presidential Decree No. 582/74,
2) the National Coconut Productivity Programme, and its successors, the Expanded National Coconut Intercropping
Programme and the Farm Assistance and Livelihood project,
3) the Small Coconut Farm Development Project,
4) the Agrarian Reform Programme,
5) the Country Economic Development Programme,
6) the Small Coconut Farmer Organizations,
(continued...)
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Philippines, to determine the amount of the subsidy conferred on coconut fruit by each programme.
Brazil aso concluded that desi ccated coconut indirectly benefitted from the subsidy provided to coconut
fruit. Brazil determined the amount of the subsidy conferred on desiccated coconut by comparing the
price of subsidized desiccated coconut, based on the price actualy paid for coconut fruit, and a
constructed unsubsidized price, based on what it considered to be the constructed unsubsidized price
for coconut fruit. Brazil considered that the difference between the prices equalled the subsidy amount
that affected the price of desiccated coconut.

15. Brazil further found that the subsidized imports, on acumulated basis, caused material injury
to the Brazilian industry.

. FINDINGS AND RECOMMENDATIONS REQUESTED BY THE PARTIES
16. The Philippines requests the Pand to make the following rulings, findings, and recommendations:

"(@  ThatthePand find that the Ordinanceimposing acountervailing duty of 121.5 per cent
on desiccated coconut from the Philippines for a period of five years from
18 August 1995 isinconsistent with Brazil’s obligations under Articles | and I1, and
is not justified by Article VI:3 and VI1:6(a) of GATT 1994.

"(b)  That the Pand find that Brazil's failure to revoke the Ordinance and to reimburse any
duties paid under it, notwithstanding the representations of the Philippines, was
inconsistent with its obligations under Article VI:3 and 6(a) of GATT 1994.

"(c)  That the Panel recommend that Brazil bring the above measure into conformity with
its obligations under GATT 1994.

"(d) That Brazil's refusal to hold consultations under Article XXI11:1 of GATT 1994 on
its measures affecting desiccated coconuts was inconsistent with Brazil's obligation
under that Article and Article 4:1, 2 and 3 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes.

"(e) Intheevent the Panel wereto find that the countervailing duty imposed by Brazil was
consistent with Articles | and 1l of GATT 1994 or justified by Article VI of GATT
1994, the Philippines requests that the Pand find that the imposition of the
countervailing duty anditssubsequent non-revocationwereinconsistent with Article 13
of the Agreement on Agriculture, and recommendthat Brazil bringthemeasurereferred
to above into conformity with its obligations under the Agreement on Agriculture”.

17. Brazil asks the Panel to make the following findings:

€) That the only obligations applicableto this dispute are those in the Tokyo Round SCM
Code, and that potential violations of that Code cannot be addressed by this Panel.

(b) That Brazil's injury finding, its obligations under Articles | and Il of GATT 1994,
its obligations under the Agreement on Agriculture, and its alleged failure to consult

3(...continued)
7) Income Tax Exemptions and Credits, Deductions, and other Tax Benefits, and
8) The Coconut Replanting Programme and Programme of Additiona Incentives to Accelerate the Coconut
Production Programme.
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are not within the terms of reference of the Panel, and arguments concerning those
matters should be excluded from the proceeding.

(© That the Philippines failed to demonstrate that the requirements for the exemption it
claims under the Agreement on Agriculture were met.

(d) In the event the Panel reaches the substance of Brazil's determination, that Brazil's
actions were fully consistent with its obligations under Article VI of GATT 1994.

(AVA MAIN ARGUMENTS OF THE PARTIES
A. Preliminary Arguments

18. Brazil requested that, as aninitial matter, the Panel make apreliminary ruling on the questions
of applicable law and the scope of theterms of reference. Brazil argued that both issues are procedura
in nature, not substantive, and that a speedy resolution would greatly promote the efficiency of the
panel process by permitting the Panel and the partiesto focus on the substantiveissues. Brazil asserted
that there was precedent under GATT 1947 for such early rulings on procedura issues, referring, inter
alia, to EC - Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, ADP/137
(adopted 30 October 1995) (" Cotton Yarn"), para. 4, in which the Pand issued an early ruling concerning
which claims were covered by the terms of reference.*

19. Brazil viewed the first question as fundamental: what obligations to consider in determining
whether Brazil' s actions were consistent with its multilatera obligations. Brazil had maintained from
thestart of the consultation processthat sincethe subsidy investigation was conducted under the auspices
of the Tokyo Round SCM Code, it should bejudged inrelation to Brazil' s obligations under that Code,
by a panel established under that Code. In Brazil's view, because the answer to the question affected
both which issueswoul d be briefed and whether the Panel should consider thedispute, thisissuemerited
immediate decision.

20. The second issue also concerned a procedural matter - whether certain claims raised by the
Philippinesinitsfirst submission to the Panel were properly within theterms of reference of this Panel.
Brazil alleged that the Philippines’ claimsconcerning Brazil' sinjury finding, Articlesl and 1l of GATT
1994, the WTO Agreement on Agriculture, and Brazil's alleged refusal to consult, as well as most
of the requested findings and recommendations, were not within the terms of reference of this Panel
and urged the Panel to issue an immediate ruling to that effect in order to avoid the necessity of arguing
irrelevant points.

1 Applicable Law
21. The Philippinesinvoked the provisions of Articlesl, Il, and VI of GATT 1994 and Article 13

of the Agreement on Agriculture. The Philippines did not invoke the provisions of the Tokyo Round
SCM Code or the Agreement on Subsidies and Countervailing Measures (the "SCM Agreement").

“Inthisregard, Brazil aso referred to the Panel decisions in United States - Measures Affecting Alcoholic
and Malt Beverages, DS23/R (adopted 19 June 1992) BISD 395206, United States - Denia of M ost-Favoured-
Nation Treatment as to Non-Rubber Footwear from Brazil, DS18/R (adopted 19 June 1992) BISD 395129, ("Non-
Rubber Footwear MFN"), and Report of Korea - Redtrictions on Imports of Beef, L/6503, L/6504, L/6505 (adopted
7 November 1989) BISD 365268, 202, 234, respectively.
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22. Brazil argued that the Philippines may not invoke any provisions of GATT 1994 or the Agreement
on Agriculture in this dispute. Brazil contended that only the provisions of the Tokyo Round SCM
Code are applicable to this matter, and that the Philippinesis entitled only to dispute settlement under
the provisions of that Code. Braxzil further argued that the Tokyo Round SCM Code is not a covered
agreement under Article 1.1 of the DSU, and that the Panel may therefore not apply that Code in this
dispute.

(a) Principles of International Law
) Article 28 of the Vienna Convention

23. Brazil argued that customary rules of public international law do not permit the retroactive
application of treaty obligations. Brazil pointed out that the investigation at issue in this dispute was
initiated in 1994, at which time the Tokyo Round SCM Code, and Brazilian law which incorporated
the requirements of that Code, were in effect. Brazil had no obligations under GATT 1994 or the
WTO Agreement at that time, because those agreements did not enter into force until 1 January 1995.
Article 28 of the Vienna Convention on the Law of Treaties (" Vienna Convention") statesthat atreaty
does not "bind a party in relation to any action or fact which took place or any situation which ceased
to exist before the date of entry into force of that treaty with respect to that party”. Brazil took the
position that the relevant act at issue in this dispute was the initiation and subsegquent conduct of a
countervailing duty investigation, which began on 21 June 1994, before the date of entry into force
of the WTO Agreement and GATT 1994 on 1 January 1995. Therefore, GATT 1994 could not bind
Brazil with respect to this investigation.

24, Brazil argued that in the context of the current dispute, an act could mean the investigation
which must be considered to have taken place at thetime of initiation. Brazil proposed severa reasons
for such an interpretation. First, the right to chalenge a countervailing duty investigation arises at
thetimeof theinitiation.> Second, theinvestigation must review factsthat already exist. Inthisdispute,
Brazil looked at subsidies to Philippine coconut growers in the period May 1993 through April 1994
to determinewhether importsfromthePhilippineswere subsidized. Third, inBrazil' sview, theconduct
of theinvestigation, what information was considered and the basisfor the determination, were at issue
in this dispute. Such procedural rules could not change during the course of the investigation. Had
the Members intended to change the rules for investigations initiated prior to 1 January 1995, they
would not have included Article 32:3 in the SCM Agreement.

25. The Philippines argued that Brazil's reliance on Article 28 of the Vienna Convention was
misguided because the act in question in this dispute was the imposition of the countervailing measure
on 18 August 1995, after the WTO Agreement was in force between the parties. It was at this point
that the Philippines suffered nullification of itsrights under the WTO Agreements, specifically GATT
1994. According to the Philippines, theonly act that Brazil undertook and completed prior to theentry
into force of the WTO Agreements was the initiation of the investigation. All other significant acts,
e.g. the imposition of provisional measures, the conclusion of the investigation, the order imposing
thefinal countervailing duty, and thelevying of thefinal countervailing duties, occurred after theWTO
Agreements came into force. Of these four acts, the Philippines was contesting only the imposition
and levying of the countervailing duty. The Philippines emphasized that the countervailing duty did
not merely continue after the effective date of the WTO Agreements, but was in fact imposed after
that date. In the Philippines view, relating the imposition of the duty to the date of the application
for countervailing duty wasachronological fiction. ThePhilippinesargued that Brazil, in effect, sought

®In this regard, Brazil referred to the decision of the Panel in United States - Measures Affecting Imports
of Softwood Lumber from Canada, SCM/162 (adopted 27-28 October 1993) BISD 405 358.
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to convertthe pre-WT QOinitiation of theinvestigationinto aprotectiveumbrella, similar to agrandfather
clause, that would shield measures imposed after the entry into force of the WTO from the application
of WTO norms. In the Philippines view, there was a wide gap between the initiation of Brazil's
investigation before the entry into force of the WTO and the imposition of the final countervailing
measure. Article 28 of the Vienna Convention does not provide an umbrella to shield this kind of
gap - any shield against retroactive application applied only until the entry into force of the new treaty.

26. The Philippines argued that general principles of international law, as codified in the Vienna
Convention, require that even pre-existing measures must be reviewed in light of new abligationsimposed
by a new agreement. Therefore, in the Philippines view, even if Brazil's investigation had been
concluded and the countervailing measure had been imposed before the entry into force of the WTO
Agreement, Brazil's continued implementation of such a pre-existing measure would have to be reviewed
and examined in light of itsobligationsunder GATT 1994. Becausein fact Brazil' sinvestigation ended
and the countervailing duty was imposed after the entry into force of the WTO Agreement, the
Philippines maintained that GATT 1994 and the Agreement on Agriculture are applicable.

27. Moreover, the Philippines noted that Brazil, in response to a question from the Philippines,
had admitted that the WTO Agreements presumably apply to the actual collection of duties after
18 August 1995. In the Philippines view, the practica effect of applying the WTO Agreements to
continued collection of the duties was the application of the WTO Agreements to the imposition of
the measures. In this regard, the Philippines referred to the decision of the Appellate Body in
United States - Standards for Reformulated and Conventional Gasoline.® The Philippines considered
that the Appellate Body had examined the United States' rule-making process, which took place prior
to the effective date of the WTO Agreements, in assessing the validity of the United States standards
for reformulated and conventional gasoline at issue in that dispute, which standards were themselves
imposed prior to the effectivedate of the WTO Agreements. Inthe Philippines view, thisdemonstrated
that the Panel could consider events prior to the entry into force of the WTO Agreementsin eva uating
the consistency of ameasurewith those Agreements. Moreover, the Philippinesnoted that, in response
to a question from the Philippines, Brazil denied neither the fact nor the propriety of the Appellate
Body's consideration of the rule making process in Reformulated Gasoline.

28. Brazil, ontheother hand, maintained that the decision in Reformul ated Gasolinedid not support
the Philippineposition. InBrazil' sview, inthat caseVenezuelaand Brazil had challenged the continued
maintenance of discriminatory standards by the United States after the entry into force of the WTO,
but not the rule-making process that had led to the imposition of those standards. Thus, in terms of
the current case, the analogous challenge would be to the continued imposition of duties, not the
investigation and decision to impose duties. Moreover, Brazil noted that unlike the current case, there
was no mechanism for areview of the United States standards under domestic law in the Reformul ated
Gasoline situation, whereas in this case, the Philippines had the ability under the SCM Agreement and
Brazilian law to request areview of the continued imposition of countervailing measures, under the
standards of the SCM Agreement.

29. ThePhilippinesargued that thePanel' sdecisioninU.S. - Countervailing Duties on Non-Rubber
Footwear from Brazil (adopted 13 June 1995), SCM/94, paras. 4.5and 4.10 (" Non-Rubber Footwear"),
recognized that genera principles of internationa law required that pre-existing measures must be
reviewed in light of new obligations imposed by a new agreement. The Philippines argued that in
Non-Rubber Footwear the Panel concluded that the continued imposition of countervailing measures
first imposed by the United States prior to the entry into force of the Tokyo Round SCM Code was

SWT/DS2/R (29 January 1996), WT/DS2/AB/R (22 April 1996) (both adopted 20 M ay 1996) (" Reformul ated
Gasoline").
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subject to the Code' s requirement of aninjury test. The Philippines maintained that applying the logic
of that decisionto this caserequired that Brazil' s countervailing measures be subject to the requirements
of GATT 1994.

30. Brazil contended that the Panel decision in Non-Rubber Footwear did not support the Philippines
argument. Even assuming arguendo that the report had precedential or interpretive value, in Brazil's
view, the Panel had concluded that any obligation under the Tokyo Round SCM Code would be met
by conducting a review in conformity with the new obligations at the request of an interested party.’
Non-Rubber Footwear, paras. 4.4 and 4.6. Brazil pointed out that Brazilian law and Article 21 of
the SCM Agreement permit reviews upon request. Under Brazilian law, such a review would be
conducted in accordance with Brazil's obligations under the SCM Agreement. Brazil noted that the
Philippines had not requested such a review.®

31. In addition, Brazil contended that Non-Rubber Footwear states that Article 28 of the Vienna
Convention prevents applying the new treaty to the pre-existing act, i.e., the actual investigation, and
only permits its application to the continuing implementation.® Brazil distinguished between the
investigation and findings made that led to imposition of final countervailing duties, and the continued
collection of duties. AccordingtoBrazil, thefindingsmadeintheinvestigation could only bechallenged
under the rules then applicable - the Tokyo Round SCM Code. Moreover, Brazil noted that it did
not argue that the WTO and its covered agreements do not apply to the continued collection of the
duties, only that those obligationsdo not apply to the conduct of theinvestigation and the determinations
made as part of that investigation. The continued collection of the duty constitutes a™ situation” within
the meaning of Article 28. Thus, since that situation has continued after entry into force of the WTO,
the collection of duties is subject to the WTO Agreements, and the Philippines can seek areview to
ensure that the continued collection is consistent with the WTO rules.

32. Brazil referred to the decision of the Permanent Court of International Justice in Phosphates
in Morocco (" Phosphates') as providing guidance on the meaning of the concept of retroactive application
addressed in Article28. Inthat case, thereisalengthy discussion of whether the " situation” was subject
to the Agreement at issue or whether it occurred prior to that Agreement. The mgjority opinion notes:

"Thesituations and facts which form the subject of thelimitation rationetemporis have
to be considered from the point of view both of their date in relation to the date of
ratification and of their connection with the birth of the dispute. Situations or facts
subsequent to theratification could serveto found the Court' s compulsory jurisdiction
only if it was with regard to them that the dispute arose. ... it is necessary always to
bear inmind thewill of the Statewhich only accepted thecompul sory jurisdictionwithin

"Brazil observed that the Panel report also indicates that the obligation at issuein that case, an injury finding,
was not a new obligation, but rather a pre-existing obligation under Article VI of GATT 1947. Non-Rubber
Footwear, para. 4.10

®Brazil argued that the Panel reportin Non-Rubber Footwesr indicates that until arequest for review ismade,
there can be no violation, referring to the following language:
"1f, however, the signatory subject to the pre-existing countervailing duty were to choose not
to invoke itsright as of that date but made its request at alater date, again there was nothing
in Article VI or in its subsequent interpretation in the Code to imply that any earlier date than
the date of the request would be relevant for an injury determination and possible revocation
of countervailing duties’.
Non-Rubber Footwear, para. 4.6.

®Non-Rubber Footwear, para. 4.5.
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specified limits, and consequently only intended to submit to that jurisdiction disputes
having actually arisen from situationsor facts subsequent to itsacceptance. Butit would
be impossible to admit the existence of such a relationship between a dispute and
subsequent factors which either presume the existence or are merely the confirmation
or development of earlier situationsor facts constituting thereal cause of thedispute".*°

In that dispute the Italian government had raised a complaint against the French government over the
"monopolization" of the phosphatetrade as aresult of aregime created in 1920, prior totheratification
in 1931 of the Agreement under which the complaint was brought. The Court found that the act
underlying the dispute was the regime creating the cartel that led to monopolization. Therefore, even
though this monopolization continued after 1931, it was because of an act initiated prior to that date,
and therefore could not be brought under the Agreement. In Brazil's view, this decision established
theinternational law principlereflected in Article 28 of the ViennaConvention. Similar to thesituation
in the Phosphates case, the WTO Members only intended to be subject to WTO obligations after the
date of entry into force, as evidenced by the creation of a date of entry into force for the WTO
Agreement, rather than having it enter into force as soon as a sufficient number of countries had ratified
them.

33. The Philippines argued that the decision in Phosphates did not support Brazil's definition of
retroactive application. In the Philippines view, the Court in that case had simply held that it had
no jurisdiction over disputesinvolving aleged internationa law violationsthat originated in definitive
actsthat occurred beforethe partiesratified theinstrumentsthrough which they submitted to the Court' s
compulsory jurisdiction. In that case, the acts were a 1920 law and a 1925 administrative decision
issued prior to ratification of the Court' s compul sory jurisdiction agreement. However, the Court ruled
that "situations or facts subsequent to the ratification could serve to found the Court's compul sory
jurisdiction. ... if it was with regard to them that the dispute arose”. Phosphates at 18. Moreover,
the date of theact underlying adispute was determined with referenceto the " definitiveact” that resulted
in the aleged violation. In the Philippines view, in this case, the relevant act was the imposition of
the final countervailing duty, which occurred after the WTO Agreements came into effect.

34, The Philippines, moreover, viewed the right to areview under Brazilian law as limited, and
thus not an effective remedy. The Philippines noted that under Brazilian law, areview would not take
place for at least one year after imposition of the measures, and even then, a changein circumstances
or anew fact was required for initiation of areview. Moreover, such areview would only address
the continued imposition of the measures, not the original imposition.

35. Brazil asserted that Decree No. 93,962 (22 January 1987) permitted reviews upon request
beginning one year after the imposition of countervailing duties. The current law, Decree No. 1751
(19 December 1995), permits reviews upon request beginning one year after imposition of duties.
In exceptiona cases a review may be initiated sooner upon the request of the exporting government
or on Brazil's own initiative. Brazil also noted that this was consistent with the practice of other
Members, for example the United States and the European Union.

36. The Philippines asserted that, while Article 32.3 of the SCM provides a party the option to
seek areview of the continuation of ameasure (but not the origina imposition), the initiation of such
review isnot mandatory, and in any event would only address the continued imposition of the measure,
not itsoriginal imposition. Moreover, referring to the report of the Panel in United States - Imposition
of Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway (" Salmon"),
SCM/153 (adopted 24 April 1994), paras. 218-220, thePhilippinesargued that therewasno requirement

phosphates in Morocco, Permanent Court of International Justice (14 June 1938) at 18.
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in any WTO Agreement that a party first seek areview from the country imposing a measure before
resorting to multilateral disputeresolution. If the Philippineswerelimited to seeking areview during
thistransitiona period, instead of being ableto resort immediately to the dispute settlement mechanism
of theWTO, it would be subjected to delay and continued trade losses, effectively nullifying its rights
of free trade under the WTO. The Philippines, in its view, was entitled to resort to WTO dispute
resolution proceedings in order to invoke WTO norms against Brazil's countervailing measures.

(i) Other provisions of the Vienna Convention

37. The Philippines aso referred to Article 30:3 of the Vienna Convention, which provides that
where there are successive treaties relating to the same subject-matter among the same parties, "the
earlier treaty applies only to the extent that its provisions are compatible with those of the later treaty",
and argued that, between the Philippines and Brazil, the WTO Agreement and GATT 1994, as the
subsequent treaty, override the Tokyo Round SCM Code.

38. Brazil argued that Article 30.3 of the Vienna Convention did not require that the applicable
law in this dispute be GATT 1994. Even assuming the WTO Agreement applied in this case as the
successive treaty, the portion of that treaty relating to the same subject matter as the Tokyo Round
SCM Codeisthe SCM Agreement. Article 32.3 of the SCM Agreement providesthat "the provisions
of this Agreement shall apply to investigations, and reviews of existing measures, initiated pursuant
to applications made on or after the date of entry into force for a Member of the WTO Agreement".
Thus, in Brazil's view, since the investigation at issue here was initiated pursuant to an application
made before the date of entry into force of the WTO Agreement, the SCM Agreement does not apply.

39. The Philippines referred to Articles 18, 26, and 31 of the Vienna Convention as indicating
thefundamental principleininternationa law that partiesto atreaty must act consistent with thetreaty's
objectives. Signatorieshbind themselvesfully to all substantive obligations of thetreaty and must refrain
from acts which defeat the object and purpose of thetreaty. Inthe Philippines view, thisrequirement
existed before the new treaty entered into force, and applied even more strongly after the new treaty
entered intoforce. Therefore, theWTO Agreement must beinterpreted in accordancewith theordinary
meaning to be given to the terms of the treaty in their proper context and in light of its object and
purpose. In the Philippines view, it was not reasonable to infer that the negotiators of the WTO
Agreements intended an interpretation of the Agreements that would suspend the rights of WTO Members
for two years (while the transitional decisions regarding the Tokyo Round SCM Code were in effect),
preventing them from seeking dispute settlement under the WT O Agreements, by limiting themto either
dispute settlement under the Tokyo Round SCM Codeor areview under thedomesticlaw of the Member
imposing the measure, of a measure imposed eight months after the WTO Agreements entered into
force.

40. Brazil contestedthePhilippines argument that Brazil' sinterpretation suspendsWTO Members
rights for two years. Brazil maintained that the Philippines misstated the purpose of Article 18 of the
Vienna Convention in arguing that it creates a duty to ensure that al actions prior to entry into force
of theWTO Agreements were consistent with Brazil' s obligations under those Agreements. In Brazil's
view, Article 18 reflects an obligation to act in good faith and not to act in such away as to make
it more difficult or impossible for any party to the treaty to meet its obligations. The imposition of
countervailing duties based on pre-existing obligations does not make it impossible for any party to
theWTO Agreement tomeet itsobligations. Moreover, inBrazil' sview, theinterpretation of Article 18
proposed by the Philippineswould conflict with therequirement of Article 28 of theViennaConvention
that atreaty not be applied retroactively unless the parties agreed to such retroactive application. For
the Panel to accept the Philippineinterpretation would mean that the conduct of all investigations begun
prior to 1 January 1995 is subject to WTO review under Article VI of GATT 1994. Brazil considered
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it unlikely that such amajor step would have been contemplated by the negotiators without an express
provision in the text.

41, Brazil noted that under Article 32.3 of the SCM Agreement, WTO Members have immediate
rights with respect to any countervailing duty investigation or review initiated based on an application
filed on or after 1 January 1995. In addition, Members have the right to challenge the conduct of
a countervailing duty investigation at any time in the investigation proceeding; they do not have to
wait until the investigation is completed. WTO Members also have the right to request the national
authorities to review any pre-1995 investigation, which review would be subject to WTO obligations
and could be challenged under the DSU. Further, the transition decisions of the Tokyo Round SCM
Committee give the signatories to the Tokyo Round SCM Code, including the Philippines, the right
through 31 December 1996 to challenge an investigation initiated prior to 1 January 1995, under the
procedures of the Tokyo Round SCM Code.

(b) Article 32.3 of the SCM Agreement

42. Brazil argued that Article VI of GATT 1994 must be considered in conjunction with the SCM
Agreement. Articlell:2 of the Marrakesh Agreement Establishing the World Trade Organization (the
"Marrakesh Agreement") states that the "agreements and associated legal instruments”, including the
SCM Agreement and GATT 1994, areintegra parts of the Marrakesh Agreement. Moreover, Article 10
of the SCM Agreement states that "Members shall take all necessary steps to ensure that theimposition
of a countervailing duty ... isin accordance with the provisions of Article VI of GATT 1994 and the
terms of this Agreement ... " (emphasis added). Thus, in Brazil'sview, Articlell:2 of the Marrakesh
Agreement and Article 10 of the SCM Agreement contemplate that Article VI of GATT 1994 and the
SCM Agreement must be considered together. Brazil asserted that, considered together, Article 32.3
states explicitly that they do not apply to investigations begun before 1 January 1995. In Brazil'sview,
thiswas anecessary corollary of theintegrated nature of theWTO. Otherwise, aPanel could interpret
an articleof GATT 1994 in amanner different than the detailed WTO Agreement on the same subject
matter.

43. The Philippines disputed Brazil' s position that Article VI of GATT 1994 and the SCM Agreement
must be invoked together. The Philippines noted that language virtually identical to Article 10 of the
SCM Agreement was found in the Tokyo Round SCM Code. Yet, this had not precluded signatories
to that Code from invoking only Article VI of GATT 1947 in dispute resolution. In thisregard, the
Philippines also noted that, in the Reformulated Gasoline dispute, both the Panel and the Appellate
Body resolved the dispute with reference only to GATT 1994, and did not address the requirements
of the Agreement on Technical Barriers to Trade, which had also been invoked by the complaining
parties as applicable to the disputed U.S. measures.

44, ThePhilippinescontended that Brazil' spositionregarding Article32.3 misrepresented thescope
and functions of that provision. The Philippines took the position that Article 32.3 clearly applies
only to procedura obligations under the SCM Agreement - not GATT 1994 or the Agreement on
Agriculture -andonly totheobligationsrelating toinvestigations. InthePhilippines view, Article 32.3
could not be used to bar a claim premised on a substantive right clearly provided for in Article VI
of GATT 1994. The purpose of this provision was to prevent WTO Members from having to redo
investigations which were started before they were bound by the SCM Agreement in order to apply
the new and more detailed procedura requirements governing the conduct of investigations set out
in that Agreement. In addition, Article 32.3 was needed to clarify at which stage in ongoing
investigations the switch to the new procedura requirements of the SCM Agreement would have to
take place. In the Philippines view, these rationales underlying Article 32.3 did not apply to the
requirements of Article VI of GATT 1994 because the standards under that provision are not textually
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different from those of Article V1 of GATT 1947, which aready existed for WTO Members who were
also Contracting Parties of GATT 1947 at the time of the entry into force of the WTO Agreement.

45, Brazil agreed with the Philippines that the purpose of Article 32.3 was to prevent WTO Members
from having to redo investigations which were started before they were bound by the SCM Agreement.
Brazil maintained that this was precisely the situation at issue here. The Philippines was attempting
to usethe WTO to object to an investigation begun before Brazil was bound by the WTO Agreements.
Brazil did not believe it should have to redo an investigation to conform to obligations that did not
exist when the investigation was started.

46. The Philippines also maintained that Brazil’ s interpretation of Article 32.3 obscured the rights
and obligations of WTO Members who were not signatories to the Tokyo Round SCM Code. In the
Philippines view, if Article VI of GATT 1994 were deemed inapplicable to investigations conducted
prior totheentry into force of the WTO Agreement, such Memberswould be denied any remedy against
countervailing measures imposed on them after the entry into force of the WTO Agreement. The
Philippines maintained that this result could not have been contemplated by the WTO Agreement.

47. ThePhilippinesargued that Article 32.3 of the SCM Agreement doesnot automatically preclude
the application of the SCM Agreement to measures imposed after the date of entry into force of the
WTO Agreement pursuant to investigationsinitiated prior totheentry into forceof theWTO Agreement.
Indeed, Article 32.3 provides that a review of an existing measure, i.e. one in existence on the date
of entry into force of the WTO Agreement, initiated pursuant to an application filed after the entry
into force of the WTO Agreement, is subject to the requirements of the SCM Agreement. Obviously,
the investigation that preceded such an existing measure would have been initiated prior to the entry
into force of the WTO Agreement. Thus, in the Philippines’ view the fact that an investigation was
initiated prior to the effective date of the WTO does not, as such, preclude application of the SCM
Agreement if that investigation leads to a measure imposed after the effective date of the WTO which
then becomes the subject of review under the WTO. Moreover, the Philippines noted that the measure
in question here was not imposed prior to the effective date of the WTO Agreement, and thus was
not an existing measure as of that date. Thus, in the Philippines view, Article 32.3 did not resolve
the question of what law was applicable to the measure.

48. ThePhilippinesargued that Brazil could not be surprised at the substance of the standards under
GATT 1994, and thus there was no inequity in subjecting the measures imposed after the effective
date of that agreement to its requirements. The provisions of Articles |, Il and VI of GATT 1994
were identical to those of Articles|, Il and VI of GATT 1947, which applied to both Brazil and the
Philippines. The text of the provisions of GATT 1947 applied when the investigation was initiated,
andtheprovisionsof GATT 1994 werein effect in 1995 when Brazil imposed the countervailing duties.
The Philippines therefore was not asking the Panel to apply to the measures rules whose content did
not aready exist when the procedures that led to their imposition were initiated, and when the
countervailing duties were imposed.

49, In Brazil's view, the fact that the language of Article VI of GATT 1994 is the same as the
language of ArticleVI of GATT 1947 did not permit retroactive application of the provisionsof GATT
1994 to the measures in question. Brazil noted that, according to Article I1:4 of the Marrakesh
Agreement, GATT 1994 and GATT 1947 are legally distinct documents. Thus, the obligations of
GATT 1947 are not legally binding once it terminated on 31 December 1995, and because of their
legally distinct status, application of GATT 1994 would be retroactive application which is contrary
to customary rules of public international law.
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50. The Philippines asserted that the legal distinction between GATT 1947 and GATT 1994 was
not intended to preclude WTO Members from invoking GATT 1994 as against identical provisions
in GATT 1947, but rather to avoid the "free-rider” problem posed by the prospect of GATT 1947
Contracting Parties demanding and obtaining WTO benefits on the basis of the most-favoured-nation
clausein GATT 1947. Thus, in the Philippines’ view, the legal distinction between GATT 1947 and
GATT 1994 did not support Brazil's position on retroactivity. The Philippines aso referred to the
decision of the Appellate Body in Reformulated Gasoline, which noted that the relevant provisions
in that case had not changed as aresult of the Uruguay Round negotiations. The Philippines argued
that the legal distinction between GATT 1947 and GATT 1994 did not bar the interpretation of the
latter in light of the former.

(© Transition Decisions of the Tokyo Round SCM Committee

51. The Philippines argued that the Tokyo Round SCM Committee's Decision on Transitional Co-
Existence of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the
Genera Agreement on Tariffs and Trade and the Marrakesh Agreement Establishing the World Trade
Organization ("Decision on Transitional Co-Existence")* accorded a temporary and limited right to
look to the Tokyo Round SCM Code even after its termination, but was not intended to curtail the
right of aWTO Member to resort to the dispute settlement procedures of the WTO. The Philippines
noted that the Decision on Transitional Co-Existence provided that the Tokyo Round SCM Codewould
" continue to apply with respect to any countervailing duty investigation or review which is not subject
to application of the WTO [Subsidies] Agreement pursuant to the terms of Article 32.3 of that
Agreement”. The Philippines referred to sub-paragraph (d) of the Decision on Transitiona Co-Existence,
which provides in pertinent part that:

"With respect to such disputes for which consultations are requested after the date of
thisDecision, signatoriesand panelswill beguided by Article 19 of the Understanding
on Rules and Procedures Governing the Settlement of Disputesin Annex 2 of theWTO
Agreement”.

In turn, Article 19 of the DSU (as well as Article 3.2 to which it refers) cautions that a WTO Panel
"cannot add to or diminish the rights and obligations provided in the [WTO] covered agreements’.
Thus, in the Philippines view, the Decision on Transitiona Co-Existence is not in derogation of a
WTO Member's right to invoke the WTO Agreement.

52. Inthe Philippines view, the Decision on Transitional Co-Existence recognized that invocation
of the WTO Agreement was not constrained by any Tokyo Round SCM Code obligations. Indeed,
the Decision indicates that a Member' sinvocation of the WTO Agreement precluded another Member
from objecting based on any purported inconsistency with the Tokyo Round SCM Code.

53. Brazil took a different view of the effect of the transition decisions of the Tokyo Round SCM
Committee. Brazil argued that the Decision on Transitiona Co-Existence and the Decision on
Consequences of Withdrawal from or Termination of the Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the General Agreement on Tariffs and Trade ("Decision on
Consequences of Termination")*? reflected the intent that there would be no retroactive application
of the new Agreements. In Brazil's view, the Decision on Transitiona Co-Existence, by permitting,
but not requiring, the adoption during the transition period of any measure consistent with the SCM

15CM/186 (adopted 8 December 1994).

125CM/187 (adopted 8 December 1994).
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Agreement, regardless of whether it was consistent with Tokyo Round SCM Code obligations, gives
someguidanceontheapplicablelaw. Becauseit does not require partiesto adopt immediately measures
consistent with the WTO, it contemplates the continuing application of Tokyo Round SCM Code
obligations, at least to the measures initiated under the Tokyo Round SCM Code. Paragraph 2(a),
referred to by the Philippines in its requests for dispute settlement proceedings, permits disputes to
be brought in accordance with the DSU but does not address what law is applicable in considering
thedispute. Finaly, theDecisionon Transitional Co-Existence providesthat for its purposesthe Tokyo
Round SCM Code terminated one year after entry into force of the WTO, i.e. on 31 December 1995.
Thus, inaccordance with this Decision, the Tokyo Round SCM Code isterminated and was terminated
before this Panel was requested. Therefore, the Philippines reliance on this Decision as a basis for
this Panel was unfounded.

54, Brazil aso argued that the Decision on Consequences of Termination addressesdisputes arising
once the Tokyo Round SCM Code was terminated, as is the case here. It provides, inter alia, that
for dispute settlement purposes, the Tokyo Round SCM Committee shall continue in force for two
years after the entry into force of the WTO, i.e. through 31 December 1996. Thus, in Brazil's view,
during 1996 the Decision on Consequences of Termination controls disputes originating out of a
countervailing duty investigation begun before 1 January 1995, as is the case here. Paragraph (a)
provides that the Tokyo Round SCM Code shall continue to apply with respect to any investigation
or review begun prior to the entry into force of the WTO. Brazil maintained that this was consistent
with Article 32.3 of the SCM Agreement, allowing for coverage of al subsidies disputes. Brazil
contended that, in accordance with the Decision on Consequences of Termination, the applicable law
for the current dispute isthe Tokyo Round SCM Code. The Decision on Consequences of Termination
also provides, in paragraph (d), for disputes to be raised in accordance with "rules and procedures
for the settlement of disputes arising under the Agreement applicable immediately prior to the date
of entry into force of the WTO Agreement” for any disputes arising out of an investigation or review
begun prior to entry into force of the WTO.

55. In Brazil's view, the Philippines reliance on one provision of paragraph (d) of the Decision
on Consequences of Termination in support of its claim that GATT 1994 applies reads that provision
out of context. Paragraph (d) statesthat the disputerulesin effect immediately prior to entry into force
of the WTO apply, but that if consultations arerequested after entry into force of the WTO Agreement,
Article 19 of the DSU shall guide panels. Article 19 of the DSU says only that, where a violation
isfound, the Panel shall recommend that the violating Member bring its measure into conformity with
the violated agreement and may suggest ways the recommendations could beimplemented. This does
not, in Brazil's view, mean either that the complaint can be brought under the DSU or that GATT
1994 or its covered agreements constitute the applicable law. Brazil noted that the Decision on
Consequences of Termination will remain in effect through 31 December 1996, and therefore, the
Philippines has had and will continue to have recourse to dispute settlement under the Tokyo Round
SCM Code until 1 January 1997.%

BIn thisregard, Brazil noted that, in the anti-dumping area, where there are similar transition agreements,
Canada had recently requested conciliation under the 1979 Tokyo Round Anti-Dumping Code against Mexico,
(ADP/142), the United States had recently held consultations (under the auspices of the 1979 Tokyo Round Anti-
Dumping Code) with Brazil on the Brazilian imposition of anti-dumping duties on blood collection tubes from
the United States, and the United States had been considering requesting consultations on the EU anti-dumping
duties on soda ash from the United States. These proceedings indicated that, under facts similar to those at issue
here, Canada and the United States continued to have recourse to, and Canada, Mexico, and the United States
consider theappropriate rules and forum for resolving disputesinvolving an investigation initiated under aTokyo
Round Code, to bethe Tokyo Round Code, not Article VI of GATT 1994. Brazil argued that subsequent practice
of the parties to atreaty isone of the primary sourcesfor interpretation of that treaty, referring to Article 31.3(b)
of the Vienna Convention.
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56. The Philippines argued that whatever the effect of the Tokyo Round SCM Committee' s transition
decisions, a decision of the signatories to the Tokyo Round SCM Code did not bind the Members of
the WTO, the mgjority of which were not signatoriesto that Code. While the signatoriesto the Tokyo
Round SCM Code may have decided to adjust their rights and obligations under that Code to take into
account the existence of the WTO Agreement, the WTO adopted no corresponding decision on the
coexistence of the Tokyo Round SCM Code and the WTO Agreement. Nor did WTO Members adopt
any other decision that could be interpreted as an understanding that Members' rights under the WTO
Agreement are in any way diminished by the existence or continued application of the Tokyo Round
SCM Code. Hence, the Philippines argued that as a WTO Member, it was free to enforce its rights
under the WTO Agreement.

(d) Right to choose legal basis for claims

57. The Philippines considered it well established that where a party has aternative lega grounds
uponwhichto baseitsclaim, theparty hastheright to choosethelegal basisfor itsclaim, and suggested
that to question that right would be to deny the complaining party its rights under any agreements that
the other party argues should not be applied. In this regard, the Philippines referred to the Panel
decisions in United States - Countervailing Duties on Fresh, Chilled and Frozen Pork from Canada
(adopted 11 July 1991), BISD 38530 (" Pork") and EEC - Payments and Subsidies Paid to Processors
and Producersof Oilseedsand Related Animal -Feed Proteins (adopted 25 January 1990), BISD 375116,
para. 110 ("Qilseeds"). In those cases, the decision of GATT Contracting Parties who were also
signatories to the Tokyo Round SCM Code to proceed under provisions of the GATT 1947, rather
than the Tokyo Round SCM Code, was not questioned by the respective Panels.

58. In the Philippines’ view, there were important legal and policy or institutional reasons why
panels have consistently respected theright of the participants to choose the legal basis of their claims.
Thisright permits the participants in the multilaterd trading system to choose the instrument that contains
the most favourable substantive provisionsand that ismost effectively enforced. It thereby strengthens
the multilateral trading order.

59. ThePhilippines noted in particular that in Pork, Canada choseto invokeitsrightsunder GATT
1947 rather than the Tokyo Round SCM Code apparently because the dispute settlement procedures
of the Tokyo Round Agreements had broken down. The fact that Canada had the choice of invoking
its GATT rights furthered the objectives of the system, which might otherwise have been wholly
frustrated. Similarly, the Philippines in this case considered the dispute settlement procedures and
covered agreements of the WTO to be more effective than those of the now-terminated Tokyo Round
SCM Code. ThePhilippinesbelievedthat, by choosingto exerciseitsrightsunder theWTO Agreement,
it furthered itstradeinterestsaswell astheinterests of al participantsin the multilateral trading system
by invokingthe most effectiveinstrument currently available governing theapplication of countervailing
duties.

60. Brazil argued that the Philippines position that it could resort to dispute settlement under the
WTO, invoking GATT 1994, because WTO dispute settlement was more effective did not affect the
central issue of determining what set of obligations were in force during the investigation in order to
determine the appropriate procedures for dispute settlement. In Brazil's view, there was no support
for the choice of dispute settlement procedures on the basis of what is considered "most effective"
independent of the aleged violation. There are specific dispute settlement procedures for each case
and GATT 1994 obligations cannot be invoked for past acts merely because one Member considers
its dispute settlement procedures "more effective” than those of the applicable law. Brazil argued that
there should be a clear separation between the dispute settlement procedures a Member may invoke
and the obligations concerning the investigation process. Under the Philippines sview, Brazil argued,
it would be possible to invoke GATT 1994 dispute settlement procedures at any time and, as a
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consequence, it would be possible to invoke the WTO DSU with regard to obligations under any prior
agreement whatsoever.

61. The Philippines clarified that it had identified the greater effectiveness of dispute settlement
under the DSU as one of its reasons for exercising the right to proceed under the WTO and not the
Tokyo Round SCM Code, not as the basis of that right. In the Philippines' s view, that right existed
independently of the complaining party' sreasonsfor invoking it. For example, the Philippinesargued
that the Panelsin Pork and Oilseeds had not conditioned the exercise of parties rightsto choose dispute
settlement under GATT 1947 rather than under the applicable Tokyo Round SCM Code on thereasons,
motives or purposes of the complaining party for exercising that right. The Philippines stated that
its principal reason for considering the WTO dispute settlement mechanism more effective was that,
under the WTO system, Brazil would not have the ability to block thereport of this Panel on the merits
that it would have had under the old GATT system. The Philippines asserted that Brazil had, in the
past, blocked adoption of a panel report, referring to Non-Rubber Footwear (report issued
4 October 1989, adopted 13 June 1995).

62. Brazil took issue with the suggestion that it would block apanel report under the Tokyo Round
SCM Caode, thus rendering dispute settlement ineffective. Brazil asserted that every panel report in
a dispute involving Brazil had been adopted.

(e Interpretation of Article VI of GATT 1994

63. Brazil aso argued that if the Panel decided that ArticleV1 of GATT 1994 appliesto thisdispute,
it must be interpreted without reference to the substantive provisions of the Tokyo Round SCM Code
or the SCM Agreement. The Tokyo Round SCM Code interpreted Articles VI, XVI and XXIII of
GATT 1947, not GATT 1994. Article 11:4 of the Marrakesh Agreement specifically states that the
two GATTs are legdly distinct. Moreover, except for the extension of dispute resolution under the
Decision on Consequences of Termination, the Tokyo Round SCM Code terminated on
31 December 1995 by agreement of the signatories to the Code. Therefore, it cannot be applied to
interpret Article V1 of GATT 1994. Moreover, Brazil argued that to apply the rights and obligations
contained in the Tokyo Round SCM Code would either add to or diminish the rights and obligations
provided for in Article VI of GATT 1994 - an action prohibited by Articles 3:2 and 19:2 of the DSU.

64. Brazil argued that, if the Panel decided that Article VI of GATT 1994 could be applied to this
dispute despite the fact that the SCM Agreement did not apply, the Panel should nonetheless reject
all argumentsraised by the Philippinesthat rely on concepts, rights, and obligationsfound in the Tokyo
Round SCM Code or the SCM Agreement, but not found within the plain language of Article VI of
GATT 1994. Inthisregard, Brazil noted certain arguments raised by the Philippines that, in Brazil's
view, arose from concepts set forth in and requirements of the Tokyo Round SCM Code or the SCM
Agreement that werenot foundin ArticleVIl of GATT 1994. Brazil referred specifically to theargument
that the Agrarian Land Reform programme is not a subsidy because it is of generd application to all
poor Philippine farmers, the argument that Brazil was required to consider whether there was a significant
increase in imports, a price effect from the imports, and price depression or suppression in making
an injury determination, and the argument that Brazil did not adequately examine other factors that
adversely affected production of desiccated coconut. Brazil maintained that Article VI of GATT 1994
did not contain a requirement for afinding of specificity in determining the existence of a subsidy,
and did not contain any requirements on the analysis of injury.

65. ThePhilippinesnoted out that Article XV1:1 of theMarrakesh Agreement permitsWTO dispute
settlement panels to seek guidance from "decisions, procedures and customary practices followed by
the CONTRACTING PARTIESto GATT 1947 and the bodies established in the framework of GATT
1947". ThePhilippines aso observed that in Reformulated Gasoline, both the Panel and the Appellate
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Body sought guidance from old GATT decisions. In addition, the Philippines asserted that the Panel
in Non-Rubber Footwear had acknowledged that certain interpretations of Article VI of GATT 1947
antedated, and were merely reflected by, the Tokyo Round SCM Code.*

()] Application of the Agreement on Agriculture

66. Brazil also argued that application of the Agreement on Agriculture to this dispute would
constitute retroactive application and that there was no agreement among the partiesto such retroactive
application. In addition, Brazil maintained that Article 13 of the Agreement on Agriculture cannot
apply if the SCM Agreement doesnot apply. Sincethe SCM Agreement - by thetermsof Article 32.3 -
does not apply to this dispute, Article 13 of the Agreement on Agriculture aso cannot apply.

67. Brazil noted that the chapeau of Article 13 is based specifically on the provisions of GATT
1994 and the SCM Agreement. Article 13 acts as a constraint upon actions taken under the combined
auspices of GATT 1994 and the SCM Agreement. Because this dispute is not under the auspices of
the SCM Agreement, because of the wording of Article 32.3 of that Agreement, Article 13 cannot
apply to thisdispute. In addition, Article 13 constrains countervailing duties as defined in footnote 4
to Article 13. That footnote states that the countervailing duties so constrained "are those covered
by ArticleV1 of GATT 1994 and Part V of the Agreement on Subsidiesand Countervailing Measures'.
Therefore, for Article 13 to be applicable, the duties at issue must be covered by Part V of the SCM
Agreement as well as by Article VI of GATT 1994. Because the SCM Agreement does not apply to
this investigation or the resulting duties, by reason of Article 32.3, the countervailing duties at issue
in this dispute cannot be subject to Article 13 of the Agreement on Agriculture.

68. The Philippines argued that Brazil's reading of Article 13 of the Agreement on Agriculture
was strained and stilted. 1n the Philippines' view, the word "and" in Article 13 of the Agriculture
Agreement must be understood in the disjunctive sense and thus did not limit the applicability of the
Agreement on Agriculture only to situations where both Article VI of GATT 1994 and the SCM
Agreement must beinvoked. Rather, that provision means that the Agreement on Agriculture applies
to situations covered by either Article VI of GATT 1994 or the SCM Agreement, or both.

2. Terms of Reference
69. Brazil argued that, in its first submission to the Panel, the Philippines had sought to broaden
the scope of the terms of reference beyond the matters set forth in its request for establishment of a
panel, which request defines the substantive mandate of the Panel. Brazil identified the following as
being beyond the proper scope of the Pandl's terms of reference:

@ Articles| and Il of GATT 1994.

(b) Brazil's failure to revoke the Ordinance and reimburse duties collected based on
representations by the Philippines as a violation of Article VI of GATT 1994.

(© Brazil's refusal to consult under GATT 1994 as inconsistent with its obligations.
(d) Article 13 of the Agreement on Agriculture.

(e Brazil's injury determination.

“Non-Rubber Footwear, para. 4.10.
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70. Brazil referred to Article 6.2 of the DSU, which provides in part that "The request for the
establishment of a panel shall be made in writing. It shall indicate whether consultations were held,
identify the specific measures at issue and provide a brief summary of thelegal basis of the complaint
sufficient to present the problem clearly”. Brazil asserted that Article6.2 of the DSU reflects substantial
past panel practice that each claim in a dispute must be specified with some particularity within the
documentsincluded in the terms of reference. Inthisregard, Brazil referred to the report of the Panel
in Cotton Yarn, where the Panel stated that "the fundamenta purpose” of the terms of reference is
to give advance notice to the defendant and third parties of the claim at issue and therefore, the claim
had to be "expressly referred to" in the request for establishment of a panel in order to be within the
terms of reference.’® Brazil also referred to the report of the Panel in Salmon, which noted that the
term "matter” identified in the terms of reference " consisted of the specific claims stated by Norway
in these documents [the Panel Request and addendum] with respect to the imposition of these duties
by the United States".*® The Panel further addressed the importance of the notice function of the terms
of reference:

"The notice function of terms of reference was particularly important in providing the
basis for each Party to determine how its interests might be affected and whether it
would wish to exerciseits right to participate in adispute as an interested third party.
The Panel observed that terms of reference often were standard terms of reference,
as in the present dispute, in which the definition of the matter had been supplied by
awritten statement prepared entirely by the complaining Party. In the light of these
considerations, the Panel concluded that amatter, including each claim composing that
matter, could not be examined by apane under the Agreement unless that same matter
was within the scope of, and had been identified in, thewritten statement or statements
referred to or contained in the terms of reference”.””

Brazil also noted that in Non-Rubber Footwear MEN,*® the Panel had found that the terms of reference
werelimited to mattersraised by Brazil initsrequest for establishment of apanel. Thus, Brazil argued
that the requirement that the claims be stated with some particularity in the request for establishment
of apane (or other documents included within the terms of reference) is along-standing practice that
was explicitly recognized by Article 6.2 of the DSU.

71. The Philippines asserted that its requests for relief did not broaden the terms of reference.
The Philippines contended that Article 6.2 of the DSU requires only that the statement of aclaim be
specific enough "to present the problem clearly”, whichit contended wasthe case here. The Philippines
also noted that the standard terms of reference under the old GATT system (" examine in the light of
therelevant GATT provisions') differed from the standard terms of reference under Articles 7.1 and
7.2 of the DSU ("address the relevant provisions in any covered agreement cited by the parties').
In the Philippines’ view, the latter more sharply defines the Panel' s mandate to address the "rel evant”
provisions in the cited agreements, not only "cited" provisions. Moreover, the Philippines asserted
that, unlike Part F(a) of the Montreal Improvements to the GATT Dispute Settlement Rules and
Procedures, L/6489 (13 April 1989), Article 6.2 of the DSU omits any reference to a complaint's

Cotton Yarn, para. 463.
1sdmon, para. 212.
Ysalmon, para. 208. Brazil noted that this point was reiterated in the companion anti-dumping Panel report.

United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway,
ADP/187 (adopted 24 April 1994) ("Salmon ADP"), para. 336.

18N on-Rubber Footwear MFN, para. 6.2.
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"factual" basisand simply requiresasummary of thecomplaint's"lega" basis. The Philippinesargued
that some of Brazil' s criticisms confused the notion of "clams* with the concepts of "relevant provisions'
and the relief requested.

(a) Articles| and Il of GATT 1994

72. Brazil argued that Articles | and Il of GATT 1994 were not even mentioned in any of the
documents referred to in the terms of reference. Thus, any claims under those Articles were beyond
the scope of the Panel's mandate. Brazil further maintained that the Philippines claim that Brazil had
violated Article VI of GATT 1994 was not a sufficient basis from which to infer a claim of violation
of Articles| and Il of GATT 1994. A claim under Articles| and Il must be specificaly identified.
In this regard, Brazil referred to the Pandl decision in Non-Rubber Footwear MEN.* In that case,
the Panel disallowed claims under Articles X and XXI11:1(b) and (c) of GATT 1947 because it found
that athough the question of discrimination had been raised, it had not been raised in such away in
the request for establishment of a panel as to implicate Article X. With respect to Article XXI11:1(b)
and (c), the Panel found that Brazil had argued the United States had acted inconsistently with its
obligations but had not claimed that benefits accruing to it under the General Agreement were nullified
orimpaired. Therefore, the Panel found that mattersraised by Brazil with respect to Article XXI11:1(b)
and (c) were not within the terms of reference of the Panel.* Brazil maintained that this case was
similar, in that the Philippine request for establishment of a panel argued that Brazil's actions were
inconsistent with Article VI of GATT 1994, but did not claim that they were inconsistent with its
obligations under Articles | and Il of GATT 1994.

73. ThePhilippinesarguedthat Articlesl and Il of GATT 1994 arecovered by thetermsof reference
because they are relevant provisions of the agreement, GATT 1994, cited by the Philippines. The
Philippines asserted that Articles | and Il lay down the general rule of non-discrimination, to which
Article VI is an exception, citing the Pork Panel, para. 4.4. In the Philippines view, Articles 7:1
and 2 of the DSU indicate that, while a panel’s mandate is limited to the agreement cited by the parties
in theterms of reference, apanel isauthorized to examine and baseitsruling on al relevant provisions
of the cited agreement, inthiscase, GATT 1994. The Philippinesconsidered Articles| and Il relevant
because they lay down the most-favoured-nation principle and the commitment to tariff bindings to
which Article VI allows a limited exception for the imposition of countervailing duties.

(b) Failure to revoke and reimburse

74. Brazil noted that the request for establishment of a panel sought a finding that the imposition
of the duties was a violation of Article VI of GATT 1994, and a recommendation that the duties be
revoked and reimbursed. However, in Brazil's view, this did not constitute a claim that a fallure to
revoke the measure and reimburse duties prior to the completion of the dispute settlement process was
itself aviolation of GATT 1994. Brazil argued that it was incomprehensible how afailure to revoke
the measure and reimburse duties could possibly constitute a violation of GATT 1994 in the absence
of afinding that the imposition of the measure was inconsistent with its obligations.

75. The Philippines argued that its request for rdief concerning Brazil' s failure to revoke the measure
and reimburse the collected duties simply addressed Brazil's continued implementation of its
countervailing measure despite Philippine representations on the impropriety of that measure. The
Philippines clarified that it was simply requesting the Panel to include reimbursement of duties paid

*Non-Rubber Footwear MFN, para. 6.2.

2N on-Rubber Footwear MFEN.
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under the disputed measureamong thereliefsto be granted to the Philippines, referring to WT/DS22/5,
page 2, penultimate paragraph, sub-paragraph 2.

(© Failure to consult

76. Brazil recognized that the request for establishment of a panel described the Philippines view
of the consultation history, but denied that this in itself stated a claim before the Panel. Brazil noted
that the consultation history is usualy included in arequest for establishment of a panel, but argued
that it does not constitute the basis of a claim in its own right unless a specific clam was identified
in the request for establishment of a panel, which Brazil maintained was not the case here.

77. ThePhilippines contended that Brazil' sargument that the description of the consultation history
cannot form the basis of a claim merely begs the question whether a refusal to consult, which would
of course be part of the consultation history, could be the subject matter of aclam. The Philippines
maintained that its request for establishment of a panel accused Brazil of refusing a request for
consultationsunder Article X X111:1 and alleged afailureto enter into consultations with the Philippines
in accordance with XXI11:1 of GATT 1994, thereby violating its obligations under Article XXI11:1
of GATT 1994 and Article 4 of the DSU.

(d) Injury and the Agreement on Agriculture

78. Brazil argued that the Philippines claims regarding injury and the Agreement on Agriculture
did not meet the requirement of Article 6.2 of the DSU that a request for establishment of a panel
"identify the specific measures at issue and provide a brief summary of thelega basis of the complaint
sufficient to present the problem clearly”. In Brazil's view, none of the points set forth in the
Philippines request for establishment of apanel stated thelegal basisof any claimwith respect toinjury
or the Agreement on Agriculture. Brazil noted that document WT/DS22/3 and statements made by
Brazil and the Philippines at the DSB meeting where the request for establishment of a panel wasfirst
discussed addressed only the question of applicable law. Thus, in Brazil's view, the only basis for
rai sing claimsconcer ning theinjury determination or the Agreement on Agriculturewould betherequest
for establishment of apanel itself. Brazil recognized that WT/DS22/5 contained acitation to paragraph
6(a) of ArticleVI1 of GATT 1994, implicitly referencing injury, and acitation to Article 13 of theWTO
Agreement on Agriculture. However, Brazil noted that theterm injury was not even used in the request
for establishment of a panel, although it did refer to like product. That reference was in the context
of the subsidy calculation, not injury. Thus, in Brazil's view, no clam was raised with respect to
like product in the context of Brazil's determination of injury. Moreover, Brazil contended that there
was no explanation of how the Philippines considered Brazil to have violated ether theinjury requirement
of Article VI, or Article 13 of the Agreement on Agriculture. Thus, in Brazil's view, the request for
establishment of a panel did not state a claim with respect to either provision.

79. Inthisregard, Brazil cited the Panel report in Cotton Yarn as providing a description of what
constitutesa clam. According to that report, "aclaim [is] the specification of the particular legal and
factual basis upon which it was alleged that aprovision of this Agreement had been breached".#* The
Panel also noted that since there may be more than one legal basis for alleging the breach of the same
provision of the Agreement a claim for one would not constitute a claim for the other.?* Finaly, the
Panel indicated that the legal basis for the claim must be described in the documents within the terms

ZCotton Yarn, para. 444.

2Cotton Yarn, para. 444.
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of reference.® Since, in Brazil's view, none of the documents within the terms of reference of this
Panel provided any description of thelegal or factual basisfor the Philippines claims regarding injury
and the Agreement on Agriculture, such claims were not within the terms of reference of this Panel.

80. The Philippines maintained that its request for establishment of a pand adequately set forth
aclaim pertaining to Brazil' sinjury determination, and that Brazil had had notice that the Philippines
considered that determination deficient. The Philippines noted that Brazil recognized that the request
for establishment of apanel implicitly referred to theissue of injury by citing Article VI:6(a) of GATT
1994. Moreover, thePhilippines request alsodiscussed likeproductinthecontext of criticizing Brazil's
calculation of the countervailing duty, in addition to the calculation of the subsidy. In this connection,
the Philippines request noted that Brazil was a producer of coconuts and desiccated coconut, both
of which are available in the domestic market of Brazil. Thus, in the Philippines view, Brazil was
duly apprised that the Philippines was contesting Brazil's injury findings.

81. The Philippines referred to the report of the Panel in Cotton Yarn as having recognized that
a genera criticism of an anti-dumping methodology can encompass more specific aspects of that
methodology. Cotton Yarn, para. 463. The Philippines criticism of Brazil's injury and causation
findings smply related to the basic requirement of Article VI:6(a) of GATT 1994 that such determinations
be based on adequate facts and reasons. The thrust of that criticism was that Brazil had relied on
indeterminate and inconsistent facts, some of which undercut Brazil's own conclusions, and advanced
reasonsthat could not be supported by such indeterminatefacts. InthePhilippines’ view, these asserted
deficiencies were sufficiently encompassed by the basic criticism that the injury findings were incons stent
with Article VI:6(a) of GATT 1994. Moreover, the Philippines pointed out that following an informal
meeting between the parties on 27 October 1995 the Philippines had sent Brazil a letter requesting
additiona information about Brazil' sinjury determination, which showed that Brazil was fully aware
of the Philippines questions about Brazil's injury determination.

82. Finally, the Philippines asserted that its request for a ruling on the measure's inconsistency
with the Agreement on Agriculturewas a sufficient statement of aclaim of violation of that Agreement.
The Philippines request for establishment of a pand clearly alleged that the disputed measure was
inconsistent with Article 13 of the Agreement on Agriculture, and asserted that the investigated
programmes, as implemented by a developing country like the Philippines, should not have been
considered assubsidies per se. InthePhilippine sview, Brazil was put sufficiently on noticeconcerning
the Philippines’ claims under the Agreement on Agriculture.

83. InBrazil' sview, the Philippines’ argument invited the Panel to ignorethe requirement set forth
in Article 6:2 of the DSU that the request for establishment of a panel must "provide abrief summary
of the lega basis of the complaint sufficient to present the problem clearly”. Brazil asserted that, in
arguing that Brazil was on notice concerning the Philippines claims regarding injury, despite the fact
that the request for establishment of a panel does not even mention the term "injury," merely because
Brazil had received questions from the Philippines raising concerns about the injury finding during
the course of the informal bilateral consultations, the Philippines failed to recognize the importance
of the notice function of the panel request. Brazil further noted that the questions referred to by the
Philippines concerned Brazil's injury determination in light of Brazil's obligations under the Tokyo
Round SCM Code. Thus, inBrazil'sview, these questionsdid not provide any notice of concern under
GATT 1994.

84. Brazil argued that whether issues are raised in the process leading up to a request for
establishment of a panel is a separate question from whether they are properly within the terms of

ZBCotton Yarn, para. 456.
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reference of the Panel by being set forth in the documents cited in the terms of reference. Brazil argued
that previous Panel s have recognized the importance of the notice function, not just for the party against
whom the complaint is made, but, equally importantly, for third parties in order to enable them to
determine whether their interests are affected by the dispute. In this regard, Brazil referred to the
Pand decision in Samon, where the Pand stated:

"The Pandl considered that the terms of reference served two purposes: definition
of the scope of a panel proceeding, and provision of notice to the defending signatory
and other signatories that could be affected by the panel decision and the outcome of
the dispute. The notice function in the terms of reference was particularly important
inproviding thebasisfor each signatory to determine how itsinterests might be affected
and whether it would wish to exerciseitsright to participatein adispute asan interested
third party".?*

More recently the Cotton Yarn Panel stated:

"ThePanel consideredthat it was not sufficient that acontention simply " can reasonably
be interpreted” as amounting to aclaim, asthat implied there could be indeterminacy
or ambiguity regarding the ambit of the claim. Thiswould in the view of the Pandl,
run counter to the fundamenta purpose of the terms of reference, which was to give
advance notice to the defendant and to third parties of the claim at issue".?

Thus, in Brazil's view, the fact that the Philippines may have indicated concerns at prior stages of
this dispute was an insufficient basis for the conclusion that they constituted claims within the terms
of reference of the Panel, unlessthey were specifically stated in therequest for establishment of apanel.
Indeed, Brazil noted that issues could well have been discussed in the consultation process and then
not raised before the Panel, as the clarification and resolution of issues if possible was one function
of the consultations.

3. Burden of Proof

85. ThePhilippinestook the position that the allowance of countervailing dutiesunder ArticleV1:3
of GATT 1947 is an exception to the basic free trade principles of Article I:1 of GATT 1947.
Accordingly, in the Philippines view, Article VV1:3 has been interpreted narrowly, and any party invoking
it has the burden of proving compliance with its requirements.®*® These principles also apply to the
identical provisions of GATT 1994. Thus, the Philippines argued that Brazil bore the burden of
identifying positiveevidencethat itsimposition of acountervailing measureagai nst Philippinedesi ccated
coconut met al requirements for the gpplication of a countervailing measure under the exception provided
for in Article VI. The Philippines asserted that, consistent with GATT 1947 precedents and practice,
Article VI of GATT 1994 prohibits the imposition of a countervailing duty unless the following three
elements are established: (a) a subsidy of the relevant product by the government of the exporting
country; (b) materia injury to the domestic industry producing the same or alike product in the importing
country; and, (c) acausal relationship between the allegedly subsidized imports and the alleged injury
to the pertinent domestic industry. The Philippines asserted that Brazil had failed to prove any of the
necessary elements for the imposition of a countervailing duty.

2sdmon, para. 208.
#Cotton Yarn, para. 456.

2In support of this position, the Philippines referred to the Panel reportsin Pork, para. 4.4, and New Zealand -
Imports of Electrical Transformers from Finland, (adopted 18 July 1985), BISD 32555, para. 4:4.
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86. Brazil took the position that longstanding panel practice required that the party that invokes
the dispute settlement provisions substantiate its claims?’, and that this burden was not shifted for disputes
under Article VI. Braxzil referred to severa disputes in which, it asserted, Panels had chosen not to
rule on the question of whether Article VI constituted an exception and had proceeded to accord the
burden to the complaining party, just aswith other GATT dispute settlements.?® Thus, in Brazil' sview,
the burden in this case was on the Philippines to establish that Brazil' s actions were inconsistent with
its obligations.

87. The Philippinesargued that Brazil' sreliance on the report of the Panel in Uruguayan Recourse
to Article X X111 was mistaken and misleading. The Philippines argued that the Panel had concluded
in that case that the complaining party has the burden of proof only in anon-violation complaint under
Article XXI11:1(b).* However, in the Philippines’ view, the Panel had recognized that in aviolation
complaint, the offending " action would prima facie, constitute acase of nullification or impairment".*
As the Philippines’ request for establishment of a panel made clear, this dispute involved a violation
complaint under Article XX111:1(a), inwhich theburden of proof wason Brazil asthe party thatimposed
the countervailing duty. The Philippines also argued that Brazil's reliance on Alcoholic Drinks was
misplaced and misleading. In the Philippines's view, the issue in that case involved whether the
complaining party was required to prove the existence of the practices complained against where there
was a factual dispute between the parties as to the existence of some of those practices.® The Panel
concluded that it was necessary for the complaining party to prove the existence of the practices
complained against before the Panel could evaluate those practices in light of GATT obligations. In
this case, by contrast, there was no question that Brazil had imposed the countervailing measure at
issue. Thus, the Philippinesconsideredthat it had satisfied the preliminary need to identify the existence
of the disputed measure, which Brazil then had the burden of justifying.

88. Brazil took the position that although it agreed with the Philippines’ contention that in the case
of a prima facie nullification or impairment of benefits, there was a presumption of adverse impact
on the complaining party and the responding party bore the burden of rebutting that presumption, that
was not the situation beforethis Panel. A case of prima facie nullification and impairment can be found
only if an infringement of obligationsis first found. In Brazil's view, the question before this Panel
was whether there had been an infringement of Brazil's obligationsin thefirst place. In that situation,
Brazil considered that past practice indicated that the burden of proof was on the complaining party.

?In thisregard, Brazil cited the Panel reports in Uruguayan Recourse to Article X X111, /1923 (adopted
16 November 1962), BISD 11595, paras. 15-16 and Canada - Import, Distribution and Sale of Certain Alcoholic
Drinks by Provincia Marketing Agencies, DS17/R (adopted 18 February 1992) ("Alcoholic Drinks'), BISD
39527, para. 5.3.

#Cotton Yarn, para. 516, EC - Anti-Dumping Duties on Audio Tapes in Cassettes Originating in Japan,
ADP/136 (unadopted, 28 April 1995) ("Audiocassettes’) paras. 358-359, Salmon ADP, para. 483.

2The Philippines also considered that Article 26:1(a) of the DSU recognizes that it is only with respect to
non-violation complaints under Article XXII1:1(b) that the complainant bears the burden of " present[ing] a detailed
justification in support of any complaint relating to a measure which does not conflict with the relevant covered
agreement".

Uruguayan Recourse to Article XXI11, para. 15.

3lAlcoholic Drinks, para. 5.3.
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4, Scope of the Panel's Examination of Brazil's Decision

89. ThePhilippines asserted that, in examining whether Brazil' sfindings satisfied the prerequisites
of Article VI of GATT 1994 for imposition of a countervailing measure, the Panel must examine the
factual and legal reasons set forth in the Ordinance containing Brazil's final determination, but must
disregard any alleged evidence and reasons not covered in the Ordinance itself, because to take into
account considerations beyond the Ordinance would be tantamount to allowing a party to modify and
rationalize its determination ex post facto.® In the Philippines view, the Ordinance fell short of the
requirementsfor theimposition of countervailing duties, inthat Brazil did not identify adequate evidence
and reasons to support its findings, and ignored evidence that favoured the Philippines.

0. Brazil asserted that the Pandl should examine not only the factual and legal reasoning set forth
inthefinal Ordinancebut also that set forthin DTIC Opinion 006/95. Brazil stated that, under Brazilian
law, the Ordinance, published in the Diario Official, is a summary of the reasons and bases for its
decision, which are reflected more fully in DTIC Opinion 006/95. Brazil noted that, in its first
submission, the Philippineshad repeatedly referred to another document, DTI1C Opinion 004/95. Brazil
asserted that the Philippineserredinreferring to DTIC Opinion 004/95, becausethefinal determination
was based on DTIC Opinion 006/95.%

91. Brazil stated that, while not published in the Diario Official, DTIC Opinion 006/95, which
was signed by the individuals responsible for the investigation and preceded the published final
Ordinance, was available to al interested parties upon request. Brazil maintained that consideration
of DTIC Opinion 006/95 would not constitute an ex post facto modification or rationalization of Brazil's
decision. Rather, Brazil contended, consideration of DTIC Opinion 006/95 would be consistent with
prior pand practice, referring to the Panel reports in Korea - Anti-Dumping Duties on Imports of
Polyacetal Resinsfrom theUnited States, ADP/92 (adopted 27 April 1993) (" Polyacetal Resins"), BISD
405205, para. 211, and Brazil - Imposition of Provisional and Definitive Countervailing Duties on
Milk Powder and Certain Typesof Milk from the European Economic Community, SCM/179 (adopted
28 April 1994) ("Milk Powder"), para. 291. Brazil asserted that, unlike thetranscript of deliberations
the Panel declined to consider in Polyacetal Resins, DTIC Opinion 006/95 is a formal statement of
the issues of fact and law considered material and the reasons and bases therefore, signed by the
investigating authorities responsible, and made publicly available to theinterested parties. Moreover,
following the Panel report in Milk Powder, where the Panel 1ooked only at the explanation provided
in the published notice of Brazil' s determination, stating that "it could not haveregardto factual reasons
presented by Brazil to the Panel but not stated in the public notice of the findings or otherwise contained
in a public statement of reasons issued by the Brazilian authorities at the time of that finding," the
Brazilian authorities had revised their procedures. Consequently, in thisinvestigation, DTIC Opinion
006/95 was issued by the Brazilian authorities at the time of thefinal finding and was publicly available
to the interested parties upon request. Brazil noted that DTIC Opinion 006/95 was, in fact, requested
and provided to one Philippine exporter. The co-petitioners had also requested and received a copy.
Brazil maintained that the Philippine government was offered the opportunity to review therecord and

*However, the Philippines argued that the administrative record can be considered in connection with any
relevant evidence that the Ordinance improperly ignored.

%In thisregard, Brazil noted that the Ordinance itself indicates that DTIC Opinion 004/95 is not the basis
of thefina determination. In itsdiscussion of the case history, the Ordinance notes that after the 21 July 1995
meeting with the Conselho Tecnico Consultivo (Technical Consultative Counsel) at which DTIC Opinion 004/95
was considered, that opinion was discussed and the investigation was continued until additional information had
been gathered.
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receive acopy of DTIC Opinion 006/95 but did not avail itself of the opportunity.®* Thus, in Brazil's
view, DTIC Opinion 006/95 is part of the public statement of reasons accompanying the final
determination, along with the Ordinance published in the Diario Official, and must be considered in
the Pandl's review of Brazil's determination.

92. The Philippines challenged Brazil' sreliance on DTIC Opinion 006/95. T he Philippines noted
that this opinion was not mentioned in the Ordinance, although DTIC Opinion 004/95, dated
18 July 1995, was. Moreover, the Philippines asserted that it was unaware of the existence of DTIC
Opinion 006/95 until it received Brazil' sfirst submission, despite having requested that Brazil provide
it with acopy of any internal memorandum relied upon in the determination. In the Philippines' view,
DTIC Opinion 006/95 was at most a portion of the administrative record that could not be considered
as a basis for the Ordinance's findings unless duly identified in the Ordinance itself. In this regard,
the Philippines referred to the Panel report in Milk Powder, paras. 286-87, 291, 312

"The administrativerecord of an investigation did not constitute astatement of reasons
but was simply a collection of documents containing facts and arguments. ... It was
incumbent upon the investigating authorities to provide a reasoned opinion explaining
how such facts and arguments had led to their finding. ... [T]o take into account ...
considerations[beyond the Order imposing measures] woul d be tantamount to allowing
a Party to modify and rationalize its determination ex post facto”.

93. The Philippines also referred to the report of the Pandl in Polyacetal Resins, paras. 251-54
and 284, where the Pand did not consider datain a "staff report" because it was not mentioned or
discussed in, and thuswasdeemed not relied on by, the public statement of reasonsfor the determination.
In the Philippines view, DTIC Opinion 006/95 merely contained recommendations, and was not
mentioned or discussed in the Ordinance, which should identify and explain any adopted
recommendations.

94, The Philippines considered Brazil' sargument that DTI1C Opinion 006/95 was part of the public
statement of reasons, because it was a formal statement that was available to the interested parties,
to be without merit. Inthisregard, the Philippines referred to the report of the Panel in Milk Powder,
which stated " That [the investigated country] might have had access to the record containing the facts
considered by the Brazilian authoritieswas irrelevant in ... respect” to the "lack of explanation of the
reasons’ for Brazil'sfindings. Milk Powder, para. 294. Moreover, the Philippines aleged that Brazil
had precluded the Philippines access to DTIC Opinion 006/95 by not mentioning it in the Ordinance,
and had failed to provide the Philippines with acopy despite the fact that the Philippines had requested
acopy of any interna memorandum that formed the basis of the determination in the Ordinance. The
Philippinesacknowl edged that itsrequest was made before theissuance of the Ordinance, but considered
that this did not justify Brazil's failure to provide it with a copy after the Ordinance had been issued.
The Philippines noted that the request from the Philippine exporter who did receive a copy of DTIC
Opinion 006/95 was aso received by Brazil before the issuance of the Ordinance. Moreover, the
Philippines had continued to seek clarification from Brazil concerning the Ordinance, including aletter
dated 27 October 1995, more than two months after issuance of the Ordinance, containing questions
concerning Brazil's determination. However, Brazil had not taken that opportunity to provide the
Philippines with a copy of DTIC Opinion 006/95, and had not even responded to the Philippines
guestions. Thus, in the Philippines view, Brazil itself had obstructed both the publicity and the

*Brazil acknowledged that the Philippine government did request any memorandum that formed the basis
of thefina determination in aletter submitted a few days before the final decision was made. Under Brazilian
practice DTIC Opinions are not fina and part of the record until the final determination is made, so Brazil did
not supply it at that time.
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accessibility of DTIC Opinion 006/95, and therefore could not rely onit in support of its determination
as set forth in the Ordinance.

95. Brazil responded that the cited previous panels' analysesregarding what documentsto consider
were based on procedural requirements of the Tokyo Round Codes, not of Article VI. Article VI of
GATT 1994 did not require any public notice of the reasons or bases for the decision. In the view
of Brazil, therefore, it wasirrelevant under Article VI whether the documentswere publicly available.
Aslong as those documents were official, contemporaneous statements of the reason and bases of the
decision, they should be considered by this Panel.

5. Trandation of DTIC Opinion 006/95

96. On 12 June 1996, the second day of the Panel' sfirst meeting with the parties, Brazil provided
the Panel with a two-page document setting forth corrections to its trandations of Interministerial
OrdinanceNo. 11and DTIC Opinion006/95. Brazil indicated that theinitial translation did not properly
reflect the original Portuguese-language determinations.

97. The Philippines objected to the consideration by the Panel of the corrected tranglations of the
two texts. The Philippines considered that there were substantive differences between the initial and
corrected trandlations. The Philippines argued that it lacked the resources to check the corrected
trandlation, that to do so would delay the dispute settlement process, and that to accept the corrected
trandlations at this late date would be unfair to the Philippines.

98. Atthemeeting, thePanel took note of thecorrected translations submitted by Brazil. Itinformed
the Philippines that if it believed the corrected trandation inaccurately reflected the origind determination
it should so inform the Panel, and the Panel would make any such ruling as might be required. The
Panel indicated that if the Philippines considered that it needed moretime as aresult of the submission
of the corrected trandations, the Panel would grant such additiona time.

99. The Philippines subsequently submitted a letter objecting to the " acceptance” by the Panel of
the corrected translations. The Philippines objected to Brazil's failure to provide advance warning
of the pending corrections, and inferred that the corrections were submitted in response to arguments
made during the oral presentation of the Philippines and third parties and/or to address some of the
concerns expressed by the Panel in its questions to Brazil. The Philippines indicated that it lacked
the resourcesto engage aprofessiona translator, but pointed out threeinstancesin which it considered
that Brazil had gonebeyond translation correctionsto changethe substance of thedocumentsin question.

B. Failure to Consult

100.  The Philippines observed that the duty to accord sympathetic consideration to and afford adequate
opportunity for consultations regarding any representations made by another Member concerning measures
affecting the operation of any of the WTO Agreements was one of the most important procedural
obligations of the Members of the WTO, citing Article 4:1 of the DSU.

101.  The Philippines maintained that the reasons cited by Brazil for its refusal to consult, that the
Philippines did not invoke the applicable law, and should invoke its rights under the Tokyo Round
SCM Code instead, were arguments which Brazil could have advanced in the consultations, but did
not justify a refusal to consult. The obligation to consult would be meaningless if WTO Members
could refuse to consult when they did not consider the legal claims of the WTO Member requesting
consultations to be justified. Moreover, agreeing to consult under the GATT 1994 would in no way
haveprejudged Brazil’ s position on theapplicablelaw in the present Panel proceedingssinceArticle 4:6
of the DSU makes explicit that “ consultationsshall be... without prejudiceto therights of any Member
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inany further proceeding”. ThePhilippinesassertedthat, under international law andin GATT practice,
itisrecognized that alegal finding may be sought for the purpose of obtaining satisfaction or aguarantee
of non-repetition. Therefore the Philippines submitted that a finding on this issue was necessary to
strengthen the consultative process in general and, in particular, to reduce the likelihood of Brazil's
resort to similar arguments to avoid consultations in the future.

102.  Brazil disputed the Philippines contention that it "refused”" to consult. Brazil noted that it
had offered to consult under the Tokyo Round SCM Code three times. In addition, Brazil submitted
a list of the informal consultations that were held, noting that these consultations were considered
"informa" at the request of the Philippines.

C. Subsidy Issues
1. Reliance on Best I nformation Available

103.  Brazil argued that the Philippines consistently failed to meet its obligation to supply necessary
information within the gpplicable time periods, despite numerous extensions, and Brazil therefore properly
based its subsidy decision on the best information available. Moreover, Brazil asserted that in making
itsdetermination it in fact relied mainly on information the Philippines did submit. Brazil maintained
that Article VI of GATT 1994 does not contain any administrative provision specifically addressing
information gathering. Logicaly, however, it must contemplate an investigation into the existence
and nature of the subsidies prior to imposition of a countervailing duty, since it requires afinding of
subsidization and injury. Any such investigation presumes the cooperation of the party being investigated
in providing the necessary information to enable the investigating authorities to make those
determinations. Brazil argued that this interpretation is supported by past practice with respect to
Article VI of GATT 1947, which contained identical language. Brazil referred to the Second Report
of the Group of Experts, which addressed this issue:

"Paragraph 3 of Article VI stipulated that no countervailing duty could be collected
beyond the 'estimated’ amount of the bounty or of the subsidy granted. In order to
arrive a this estimate, the magjority of the Group considered it normal, and at |east
desirable, that the country which became aware of the existence of asubsidy and which
ascertained the injury which the subsidy caused, should enter into direct contact with
the government of the exporting country. It was also desirable that the latter country
should give information requested without delay. This would after all bein its own
interest in that it would avoid the imposition of a countervailing duty on its exports
at arate which, failing this information might be fixed at too high a level".*

InBrazil' sview, thelast sentence of this section contemplates the use of the best information available.
Brazil also noted that Article 2:9 of the Tokyo Round SCM Code specifically permits the use of best
information available:

"In cases in which any interested party or signatory refuses access to, or otherwise
does not provide necessary information within a reasonable period or significantly
impedestheinvestigation, preliminary and final findings, affirmative or negative, may
be made on the basis of the facts available".

351L/1141 (adopted 27 May 1960), BISD 95194, para. 35. Brazil did not concede that any precedent from
GATT 1947 was binding on the WTO. Nor, in Brazil's view, does such precedent fall within the scope of any
source of materia for treaty interpretation recognized by the Vienna Convention. Nevertheless, Brazil argued
that in facing a new issue, past practice or interpretation of similar language might help guide considerations.
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Brazil noted that it discussed the Tokyo Round SCM Code because the obligations of that Code were
the obligations in force on Brazil during the investigation.

104.  Brazil arguedthat thePhilippinesfail ed to submit requested information that would haveenabled
Brazil to determine, on a programme-specific basis, the per unit level of subsidization. Among the
information not provided wasinformation asto the annual disbursements of the programmes (including
how many growersbenefitted), theactua costsof administering the programmes, any specificeligibility
criteria, and other requested information.

105.  The Philippines asserted that it was the only country that fully cooperated with Brazil during
the investigation, making good faith efforts to submit extensive information in meetings and
documentation. The Philippines observed that, becauseit had always believed there were no subsidies
on Philippine coconut fruit, it had simply responded to Brazil's questions without unduly trying to
discern Brazil's possible purposes for asking those questions or to facilitate purported subsidy
calculations.

106. ThePhilippines considered that Brazil' s reliance on best information availablein fact reflected
that Brazil had not fully considered the Philippines’ responses, and had only selectively relied on those
responses. Inthisregard, the Philippinesnoted that Brazil had relied onthe " Cost Worksheet" provided
by the Philippines to construct the per hectare production cost of hybrid coconut trees, but ignored
the per hectare fruit yield reflected in that same worksheet in calculating the per fruit production cost.
In the Philippines view, there were several clear instances when Brazil simply disregarded relevant
Philippine responses. The Philippines aso argued that Brazil had improperly treated some of the
information provided by the Philippines as unsupported assertions. For example, Brazil considered
as evidence of levy dlocations a list that showed how records of the Marcos regime accounted for
thelevy funds, but deemed unsupported assertions the contents of the book written by aknowledgeable
coconut industry official discussing the unreliability of that list.*® Indeed, the Philippines asserted that
Brazil neither mentioned nor evaluated the book, 20 Million Farmers are Victims of Levy Racket,
and did not even acknowledge that the Philippines submitted material assailing the reliability of the
list. In the Philippines view, this represented an improper one-sided treatment of the Philippines
submissions.

107. Moreover, the Philippines argued, referring to the report of the Panel in Salmon, that, before
an investigating country can resort to the use of best information available, "the first question to be
asked [is] whether the information requested ... was of the type that would make it possibleto calculate
the amount of a subsidy ... if this information had been requested, and had not been provided, then
subsidy findings could be made ‘ on the basis of the facts available’™.3” In the Philippines view, Brazil
never asked the types of questions required for, inter alia, the downstream subsidy analysis called for
by the Panel report in Pork. The questionnaire issued by Brazil sought information pertaining to
programmes for the upstream product, coconut fruit. Thus, in the Philippines view, Brazil had no
basisfor using best information availablein regard to the consideration of subsidiesto the downstream
product, desiccated coconut.

108.  Brazl noted that, with respect to the various programmes investigated, the following information
was requested and not provided: the officia reports of the officials responsible for administering the
programme, "administrative norms and regulations, duly-updated, documents that prove the actua

*In this regard, the Philippines noted Brazil's current legislation, Decree No. 1751 (19 December 1995),
which, although not in effect during theinvestigation, recognizes the admissibility of secondary evidence, which
is subject to Brazil's verification but can be disregarded only if found to be false or misleading.

3’Sdmon, para. 250.
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coverage of the programmes covered by legislation, commercial conditions of the benefits conceded,
and businesses in questions and our cultivators of coconuts benefitted in the period of investigation,”
supporting documentation to confirm the information provided in response to the first questionnaire,
the actual expenditures for the programme during the period of investigation, detailed information
requested about each component of the programme, for example the number of farmers benefitted by
the"intercropping,” thenumber of hectaresoccupied by nurseries, and the actual costs of thenurseries.
In responseto aquestion from the Panel, Brazil specified that it had requested copies of official reports
relative to each of the programmes; the source for any data provided; the official annua reports of
the government entities in charge of the programmes cited; for each identified programme, the
commercia conditions of thebenefits conceded, businessescovered by the programmes, and cultivators
of coconuts that benefitted in the period of investigation; information needed to quantify subsidies
received during the period of investigation, for example, with respect to the Presidential Decree
No. 582/74 programme, the amount received by each farmer, how many farmers benefitted from loans
under the programme, the interest rates at which the loans were granted, percentages of borrowers
for each interest rate, |oan amortization conditions, whether thefarmers get (or could get) private loans
in the absence of the programme, and if so, at what interest rate and amortization conditions. Brazil
recognized that the Philippines provided information during the investigation, but maintained that the
Philippines did not provide sufficient information to enable Brazil to make its determination without
reliance on best information available. Brazil reiterated that it had relied where possible on the
information provided by the Philippines.

2. Existence of Subsidies

109.  The Philippines maintained that, of the seven Philippine programmes Brazil assertedly concluded
involved subsidies, five involve the redistribution to the coconut farmers of alevy previously collected
from them, one comprised aland reform programme that generdly applied to landless Philippine citizens;
and the last consisted of investment incentivesfor which traditional coconut products werenot eligible,
but which the Ordinance specul ated might beavailableto such productsin thefuture. 1nthePhilippines
view, these programmes cannot be characterized as subsidies.

110.  The Philippinestook the position that industry programmes funded by direct collections from
their beneficiariesarenot subsidies, referringto theInterpretative Notesto Article XVI1:3of both GATT
1947 and GATT 1994, which state in part that price stabilization schemes can be characterized as
subsidies only if "wholly or partly financed out of government funds in addition to funds collected
from producersin respect of the product concerned”. Accordingly, the five groups of replanting and
livelihood programmes involving redistribution to farmers of a levy collected from them from 1973
to 1982 were not subsidies. The Philippines argued that Brazil did not deny that levy-funded programmes
are not subsidies, but instead had surmised that programmes after 1984 must have been funded by the
Philippine Government because a list of alocations of those funds purported to show that the funds
had already been compl etely redistributed as of 1984. However, the Philippines maintained that Brazil
had ignored evidence showing that only a small portion of the levy funds were actually redistributed
to the farmers.® Moreover, the Philippines argued that the prior misuse of the levy funds had both
factud and legd implications for purposes of determining whether the Philippine replanting and livelihood
programmeswerelevy-funded. Asafactual matter, any levy fundsthat were diverted from the coconut
industry cannot, in the Philippines view, be deemed to have subsidized those programmes. Asalega
matter, the Philippines was of the view that any coconut industry programmes after February 1986,
the departure of former Philippine President Ferdinand E. Marcos, could be pursued in conjunction

3T he Philippines argued that Brazil neither mentioned nor addressed the book submitted by the Philippines
entitled, 20 Million Farmers are Victims of L evy Racket (1992), by retired Brigadier General VirgilioM. David,
who was Philippine Deputy Military Supervisor of the Coconut Industry from 1974-77, and is currently the
Administrator of the Philippineagency, the Philippine Coconut Authority, that principally overseestheindustry.
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with the Philippine Government's efforts to recover the levy funds and to rectify their prior misuse.*
In particular, the Philippines believed it was proper for the Government to finance post-February 1986
programmeswithlevy funds that the Government had so far traced, such asthosein the United Coconut
Planters Bank, or recovered, with some limited advances, especially for rehabilitation programmes
that aleviate the plight of farmers after natural calamities. Thus, in the Philippines view, there was
no factual and legal basis for characterizing the levy redistribution programmes as subsidies.

111.  The Philippines aso maintained that the Agrarian Reform Programme, which was of general
application to all poor Philippine farmers, and was not specific to coconut lands, which were not even
included in the programme until 1988, was not a subsidy. In response to a question from the Panel
whether the Philippines considered that a subsidy must be specific in order to be countervailable under
Article VI of GATT 1994, the Philippines responded in the affirmative, that it had been the practice
in countervailing cases by some GATT Contracting Parties even before Article VI of GATT 1994,
but such a specificity requirement was now expressly articulated only in Article 2 of the SCM Agreement.

112.  ThePhilippinesfurther contended that Brazil had not found that the programme' s compensation
scheme was concessionary to the farmers. The Philippine position was that the Agrarian Reform
Programme could not be considered a subsidy since al the farmers had to pay for the lands distributed.
The Philippines noted in this regard that the Ordinance stated no basis for determining the existence
of a subsidy, and instead focused on the purported lack of information about the land area covered
by the programme for purposes of calculating the amount of the aleged subsidy. Brazil had
acknowledged that the Philippines had provided information about land valuation and payment forms,
but had made no explicit determination that the land reform programme's compensation scheme had
the features of a subsidy. Consequently, in the Philippines view, Brazil had not had any basis for
addressing the total land area covered by the programme. The Philippines asserted that if the
compensation scheme was not found unduly concessionary, it could not be deemed a subsidy, and it
did not matter how much coconut land wasincluded inthe programme. The Philippinesalso challenged
Brazil's characterization of data on the total land area covered by the programme as "non-official,”
and therefore insufficient to enable calculation of the amount of the subsidy. The Philippines noted
that the source of the data was the Philippine Coconut Authority, the government agency principally
in charge of the coconut industry. The Philippines argued that Brazil should have accepted this
information, and if it had, it would have found the programme's effects on coconut lands too insubstantial
even if there had been a determination that the programme's compensation scheme was unduly
concessionary.

113.  Finally, the Philippines asserted that Brazil erred in treating as an actua subsidy the potential
grant of future investment incentives under the Omnibus Investment Code of the Philippines, despite
recognizing that coconut products were not eligible for such benefits. Article VI:6(a) allows
countervailing duties to offset only subsidies that have actually been " bestowed", while grants under
the Omnibus Investment Code were only potential. Moreover, the investment incentives were in fact
available only to products that were "new" in the sense of being qualitatively different from the non-
eligible traditional coconut products, which included desiccated coconut.

114.  Brazil maintained that the information submitted by the Philippines was insufficient to demonstrate
that theinvestigated programmeswere not countervailablesubsidies. Brazil argued that, even assuming

*In this regard the Philippines requested the understanding of the Panel in regard to the Philippines restrained
discussion of factual and legal issuesabout the involvement of thefamily and close associates of thelate President
Marcos in the improper diversion of the levy funds. These issues were currently under litigation in Philippine
courts, which are the appropriate forafor resolving those issues. Consequently, in this dispute the Philippines
limited itself to pointing out Brazil' s failure to give these matters due consideration; the Philippines did not seek
the Pand's definitive resolution of issues pending before Philippine courts.
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arguendo that programmes aimed at increasing coconut production funded by alevy on the coconut
producers themselves did not constitute subsides, documents submitted by the Philippine government
in the countervailing duty proceeding contradicted the claim that the programmes were levy-funded.
According to thedocumentation provided by the Philippines concerning the coll ection and di sbursement
of thecoconut levy, whichterminated in August 1982, theamount collected wasfully disbursed between
August 1973 and June 1984. With the exception of Presidential Decree 582, al the programmes under
investigation were initiated after June 1984. Brazil asserted that the Philippines never explained how
this levy could have financed any programme during the period of investigation (1993-1994), much
less programmes initiated after 1984, when it was fully disbursed by June 1984. |n addition, Brazil
argued that other information provided by the Philippines also contradicted the statements that all
programmes were financed by the levy. For example, the information provided by the Philippines
indicated that, for the Farm Assistance and Livelihood Project, P 88.7 million of the total P 113.6
million was funded by government sources other than the levy. Given these contradictions that were
never explained, Brazil considered that it was fully justified inits finding that the programmes at issue
were not financed by the levy, especidly in light of the fact that the levy collections had been fully
disbursed by June 1984.

115.  Brazil considered extraordinary the Philippines argument that Brazil should not have relied
on the submitted document showing that the levy funds were fully disbursed by June 1984 because
the accounting in it was false and used to hide the misappropriation of these funds by the Marcos
government. In Brazil'sview, thisargument suggested that Brazil had violated its obligations because
it relied on information submitted by the government of the exporting country. Moreover, Brazil asserted
that this was the only document submitted that provided any evidence, beyond unsupported assertions,
on how the funds were dlocated. Finaly, even assuming the Philippines was correct that the Marcos
regime had misappropriated the funds and did not pass them on to the coconut growers, Brazil maintained
that this did not explain how, under the current government, levy funds that had aready been
misappropriated by 1984 could be disbursed to the growers in the 1990's. In Brazil's view, the
Philippines' line of reasoning supported Brazil' s finding that the programmes were not funded by the
coconut levy.

116.  With respect to the Agrarian Reform Programme, Brazil asserted that it had considered this
programme to confer a subsidy because the information provided by the Philippines in response to
Brazil's questions was inadequate to determine whether or not a subsidy existed. Brazil had noted
that the Philippines had provided data as to the assessment and forms of payment, but asserted that
the Philippines had not submitted official or substantiated information on the acreage covered and on
the expenses and objectives reached. Brazil maintained that a respondent which did not supply that
information could not have expected ano subsidy determination. Brazil noted that the record indicated
that persons buying land under the programme could obtain government loans to pay for the purchase
at 6 per cent interest, and that therefore those loans were not at commercial interest rates. Moreover,
Brazil maintained that the Philippines had not presented any official information on the costs of the
programmes, on the total anount loaned out, or on the acreage covered. Therefore, Brazil had been
unable to determine from the information provided that the administrators of the programme were
covering their costs for administering the programme. Brazil stated that al thisinformation had been
requested, and that therefore, on the basis of best information available Brazil had found that this
programme provided a subsidy but was unable to determine on a programme-specific basis the effect
or amount of the subsidy.

117.  Inresponse to a question by the Panel, Brazil stated that it did not consider that the Omnibus

Investment Code provided a subsidy to either the coconut growers or the producers/exporters of
desiccated coconut.
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118.  ThePhilippinesasserted that Brazil' s statement cast serious doubt on thefairnessand reliability
of the Ordinance as a public statement of Brazil's subsidy determinations. In the Philippines view,
the Ordinance clearly states that Brazil had identified a set of Philippine programmes that were not
subject to action, and considered the other programmes, including the Omnibus Investment Code, to
have granted subsidies. The Philippines maintained that, if as Brazil now asserted, no subsidy finding
could beinferred from the Ordinance' s discussion of the Omnibus | nvestment Code, then the Ordinance
should have explicitly identified the Omnibus Investment Code with the other programmes not subject
toaction. Instead, the Omnibus Investment Code was listed together with the other programmes Brazil
had found granted subsidies and thus actionable.

3. Downstream subsidy analysis
(a) The Pork Panel

119.  The Philippines contended that, even if the Philippine programmes were deemed to constitute
subsidies on the production of coconut fruit, Brazil had no legal and factual basis for imputing those
subsidies to the production of desiccated coconut. To justify a countervailing duty on desiccated coconut,
Brazil was required to determinethe existence and extent of asubsidy on desiccated coconut, and could
not simply impute the subsidies for coconut fruit to desiccated coconut. Article VI:3 of GATT 1994
prohibits the amount of a countervailing duty from exceeding the amount of the corresponding subsidy
allegedly bestowed directly or indirectly on the production of the product that is the object of the
countervailing investigation. The Pork Panel had considered the imposition by the United States of
a countervailing duty on imports of pork based on the subsidies provided to producers of live swine.
The Panel, in considering the United States' analysis of the amount of the subsidy on pork, found the
United States' decision, which imputed the subsidy on live swine to pork, based on the close inter-
relationship between the two products, to be inconsistent with Article VI of GATT 1947, since
Article VI:3 mandated that a countervailing duty be based on a subsidy to the specific product under
investigation.” The Panel ruled that a subsidy determination must be predicated on an examination
of dl relevant facts®, and where the aleged subsidies are provided to a separate industry producing
the upstream product, operating at arm's length from the industry producing the downstream product
subject to the investigation, the investigating authorities must at a minimum perform an anaysis of
the price effect of factors relating to the price paid for the upstream product by producers of the
downstream product.* Based on the Panel decision in Pork, the Philippines argued that any subsidies
on coconut fruit production could not simply beimputed to the producti on of desi ccated coconut, because
these are two different products that belong to two different industries. The Philippines maintained
that Brazil failed to do any analysis of the specific effects of the programmes at issue on desiccated
coconut.

120.  The Philippines asserted that Brazil acknowledged that coconut fruit is an upstream product,
whereas desiccated coconut is a downstream product, and that the two products were produced by
separate industries operating a arms' length. In the Philippines’ view, Brazil's countervailing duty
on desiccated coconut was thus subject to the requirements established by the Pand in Pork. The
Philippines read Pork to require, in this situation, that the investigating authorities conduct a " price
effect" analysis that examines, at a minimum, whether the alleged subsidies to the raw material led

“Opork, paras. 4.6 and 4.8.

“pork, para. 4.8. The Panel noted that such "practices’ were "reflected in Part | of the [Tokyo Round]
SCM Code". 1d. Thus, the Philippines argued that the pertinent principles articulated by Pork would apply
to the instant matter even if it were considered under that Code.

“2pork, paras. 4.9 and 4.10.
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to a decrease in the level of prices for that raw materia paid by the processed product's producers
below the level they would have had to pay for the raw material from other commercialy available
sources of supply. The Philippines also considered that Pork required two further relevant factors
to be considered: (&) whether the raw material was internationally traded, sinceit is less likely that
subsidies will cause the domestic price of such materia to decline by the full amount of the subsidies
if the producers of the raw materia can export at internationa prices; and (b) the per unit cost of
producing the additiona output of the raw material that the subsidies may have caused, sincethe extent
to which such additiona output affects the price for the raw material will depend in part on the cost
of producing the output.

121.  The Philippines maintained that Brazil did not conduct an examination of any of the factors
set forth in Pork, nor of any other factors showing a price effect of the alleged subsidies on desiccated
coconut. In this regard, the Philippines noted that other relevant considerations could affect the
international market. For instance, international market conditions could depress the price of the
downstream product so as to in turn depress the price of the upstream product even in the absence
of subsidies. The Philippines argued that an investigation of subsidies on downstream products would
have to consider such factors in order to avoid attributing such price depression to subsidies on the
upstream product in a case where international market conditions appeared to act in conjunction with
the subsidies to affect the price of the upstream product in the exporting country.

122.  ThePhilippines argued that, because it was improper for Brazil to have directly imputed subsidies
on coconut fruit to desiccated coconut production, Brazil had no basis for resorting to a" constructed
value" methodology to calculate the amount of the coconut fruit subsidy. The Philippinesargued that,
in accordancewith Article VI:1(b)(ii) of GATT 1994, a constructed value methodol ogy can sometimes
be allowed in an anti-dumping context where a country "has a complete or substantially complete
monopoly of itstrade and whereall domestic pricesarefixed by the State".** However, the Philippines
maintained that this approach was wholly ingpplicablein the investigation at hand. First, the methodology
was envisioned for an anti-dumping investigation and made little sense in a countervailing duty
investigation. Second, Brazil made no effort to establish the predicate for the method' s application;
Brazil didnot examine, and madenofindingson, whether the Philippineshad acompleteor substantially
complete monopoly of the trade in desiccated coconut or whether all domestic prices are fixed by the
State. In fact, the Philippines noted that the evidence was to the contrary, as the Philippine domestic
price for desiccated coconut is governed by the internationa price for the product, and there was no
government intervention in market pricing. Thus, the Philippines contended that Brazil' s constructed
value methodology had no legal basis in GATT 1994 and was invalid as a basis for imposing
countervailing duties under Article VI of GATT 1994.

123.  ThePhilippinesal so argued that the constructed value approach violated Article VI:3of GATT
1994 because it lacked any mechanism for adjusting the purported subsidy amount to ensure its
proportionality to the number and extent of the alleged upstream subsidies. Such a constructed value
calculation would yield the same subsidy amount no matter how many of the programmes were
considered to be subsidies, and regardless of the funding levels of such progranmes. Ostensibly, the
subsidy amount would remain unchanged even if only one out of the seven programme categorieswere
deemed to be a subsidy, and even if the funding levels of all the programmes were much lower. In
the Philippines view, this methodological inflexibility rendered the constructed value approach
inconsistent with ArticleV1:3 of GATT 1994, under which the amount of asubsidy must be determined
rationally, not indiscriminately.

“Note 2 to Article VI:1(b)(ii) of GATT 1994. The Philippines noted that same limitation applied under
thecorresponding provisionin GATT 1947, and Article 15:1 and Article 15:2(b) of the Tokyo Round SCM Code.
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124.  Brazil took the position that its calculation of the level of subsidization on desiccated coconut
was fully consistent with its obligations under either Article VI:3 of GATT 1994 or the Tokyo Round
SCM Code. Brazil noted that neither Article VI nor the Tokyo Round SCM Code contained any guidance
on themethod of cal cul ation of the amount of the subsidy. Brazil contended that, aslong asits approach
reasonably cal cul ated the subsidy bestowed on theexported product, it was consistent with ArticleV1:3.
Brazil agreed with the report of the Pork Panel that a "price effects’ test was a reasonable method
of determining whether a subsidy to an upstream product was bestowed on the exported downstream
product, observing in addition that there may be other reasonable methods but it was unnecessary to
consider them in this case.

125.  Brazil agreed that the situation in this case was similar to the situation in the Pork case. Brazil
had determined that coconut fruit and desiccated coconut are separate products and that the coconut
fruit is the raw materia for the desiccated coconut. The Philippines had submitted information that
showed that coconut fruit production and desiccated coconut production are two separate industries
that operate at arm’'slength. Thus, the situation in this case comported with the requirements set out
in Pork that where separate industries are operating at arm's length the downstream industry cannot
be considered subsidized unless the subsidy bestowed on the coconut fruit (the upstream product) has
had a price effect on the desiccated coconut (the downstream product). Brazil maintained that in this
case, aprice effects test was a reasonable method available for Brazil to measure the subsidies that
were indirectly bestowed on desiccated coconut, since the Philippines did not provide much of the
information Brazil had requested. Had the Philippines provided the information requested, Brazil asserted
that it could have determined the programme-specific subsidiesprovided to coconutsand then conducted
amoredetailed analysis, based on respondent’ sinformation, to determine how much of the programme-
specific subsidies on coconuts flowed downstream to the production of desiccated coconut.

126. Brazil asserted that its analysis was consistent with the approach advocated by the Pork Panel.
Brazil asserted that in order to determine the price effect, it had used a constructed unsubsidized price
for coconut fruit and calculated an unsubsidized price for desiccated coconut. Brazil then compared
this price for unsubsidized desiccated coconut to a subsidized price for desiccated coconut, calculated
using the price in the Philippines of the subsidized fruit. The difference between the subsidized and
unsubsidized prices for desiccated coconut determined the price effect of the subsidies and measured
the subsidies indirectly bestowed on desiccated coconut. Only after finding that there were subsidies
to the upstream product, coconut fruit, that were passed through to the downstream producers in the
form of reduced input prices, did Brazil ook at whether these indirect subsidies benefitted desiccated
coconut production. Brazil determined that they did and that the subsidy was bestowed on theimported
product in the form of reduced prices. Brazil asserted that it had considered all relevant facts, within
the constraints of an analysis based on the best information available.

127.  Brazil argued that its construction of an unsubsidized price was reasonable and logica. Brazil
asserted that the Phili ppinesarguments concerning the use of " constructed value" inthedumping context
were completely irrelevant to this dispute. Brazil maintained that it had not conducted a " constructed
value" anaysis, but rather had attempted to measure the price effect of the subsidies using the best
information available in light of the Philippines’ failure to provide necessary information.

(b) Commercial availability issue

128.  The Philippines asserted that the Pork Pand treated consideration of other commercidly available
sources of supply as ameans of determining whether factors other than the alleged upstream subsidies
may haveaffected the priceat which upstream producerssold theraw material to downstream producers.
In the Philippines’ view, unless such other factors were considered, there could be no reliable finding
that the price of theraw material wasdetermined solely or principally by thealleged upstream subsidies.
The Philippines noted other rel evant considerations pertaining to the conditions of international market
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demand and competition that, while not enumerated in Pork, could be considered. For example,
international conditions could depress the price of the downstream product in away that in turn aso
depressed the raw material’s price in the exporting country even if there were no subsidies.

129. Inthisregard, the Philippinesreferred to the Panel decision in Canada - Countervailing duties
on Grain Corn from the United States, SCM/140 (adopted 26 March 1992) ("Grain Corn"), BISD
395/411, para. 5.2.7. ThePhilippinesarguedthat, although Grain Corn involved pricesintheimporting
country, it illustrated the possible effects of international conditions on domestic prices:

"Clearly, if there is a general and dramatic decline in world market prices for grain
corn, this will affect Canadian producers. It will affect Canadian producers even if
Canada does not import any grain corn from the United States, eveniif it importsgrain
cornfromthird countries, evenif itiscompletely self-sufficientingrain cornor, indeed,
evenif it isanet exporter of grain corn, asit wasin somecrop years. ... In each case,
the Canadian price for corn would still be directly impacted -- in a material way --
by the world price decline...".

Grain Corn, para. 5.2.9. Just asit could affect domestic pricesin animporting country, the Philippines
argued that an international price decline could also depress domestic prices in an exporting country.

130.  ThePhilippinesalso argued that, where alleged subsidies and international conditions appeared
to be concurrent causes of low domestic pricesin an exporting country, the investigating country bore
thefurther burden of carefully analysing theinternationa conditions so asto avoid attributing to aleged
upstream subsidies any price depression, or degrees of any such price depression, actually caused by
international conditions. The Philippines maintained that if the international conditions would, by
themselves, have been sufficient to depress raw material prices, e.g., by depressing the prices of the
downstream product derived therefrom, even in the absence of upstream subsidies, then the depression
of the raw materia price cannot be deemed a benefit "bestowed" by the upstream subsidies.

131.  The Philippines maintained that Brazil's price effect analysis entailed an apriori disregard of
all factors other than the alleged upstream subsidies. In other words, Brazil's comparison between
the subsidized fruit price and the constructed unsubsidized fruit price yielded a price differential that
Brazil simply treated as the price effect, uninfluenced by any other factors. Thus, in the Philippines
view, Brazil hadruled out by definitiontherelevanceof other factorsinitspriceeffect analysis, contrary
to the guidance of Pork.

132.  Brazil asserted that the Pork Panel' s use of the phrase " other commercially available sources
of supply" indicated one possible means to assess what the price of the subsidized upstream product,
in this case, thefruit, would have been in the absence of the subsidies, but that this was not necessarily
the only meansavailable. Brazil maintained that it had considered international trading in the product.
However, because the five largest world suppliers of coconuts were under investigation for subsidies,
Brazil did not consider the internationa price to reflect an unsubsidized price. Thus, that Philippine
coconut producers could sell in the international market did not mean they would be able to sdll at
ahigher, unsubsidized price. Moreover, Brazil argued that the Philippineshad provided noinformation
on coconut prices in countries that did not subsidize coconut fruit production, and that even if an
international price existed, there might not be commercially viable access to the upstream product by
the producer of the downstream product. Thus, Brazil had considered the constructed price as the
most reliable unsubsidized coconut price for comparison purposes.

133.  InBrazil'sview, the phrase™ other commercially available sources of supply"” inthe Pork Panel

report was intended to allow flexibility to determine the appropriate analysis on a case-by-case basis.
Brazil asserted that such flexibility was imperative in cases, such as this one, where there was no
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unsubsidized commercially available source for the upstream product. Brazil noted that there were
a number of reasons not to consider international pricesin this case. First, Brazil determined in its
investigation that the five largest producers of coconuts were subsidizing their coconut production.*
The Philippines provided no information about coconut fruit pricesin countries not found to subsidize
coconut fruit production. Thus, if the major suppliers of coconut fruit received subsidies, the
international pricewould show the effects of those subsidies. Brazil asserted that subsidiesto aproduct
in one country can affect the world market price for aproduct in at least three different possible ways.
If subsidies are bestowed on a product by Country X are substantial and Country X is an exporter of
that product, the subsidized prices can, and would be expected to, lower the world market price for
that product. If subsidies are bestowed on a product by Country X, which accounts for a significant
portion of the world production of that product, the subsidized prices can lower theworld market price
for that product. If subsidies are bestowed on a product by a number of countries whose production
of the product accounts for a significant portion of the world production, the subsidized prices can
lower the world market price for that product. Brazil argued that the third possibility was the case
during the Brazilian investigation of desiccated coconut from the Philippines. Brazil aso noted that
aninternational price must be adjusted to includeimport duties and other expenses.* Finally, although
aninternational pricemay exist, theremay not becommercialy viableaccesstotheinternationa product
because of import restrictions, unreliable suppliers, shipment delays, qudity differences, or other reasons.
Thus, in this case, Brazil had determined to rely, for comparison purposes, on a constructed price
for the Philippines, based on cost information provided by the Philippines, as the most reliable
unsubsidized coconut price.

134.  Brazil alsoarguedthat, to determinethe competitive benefit or price effect that the subsidization
of the input product (coconut fruit) has on the price of the downstream product (desiccated coconut)
the price of the subsidized input must be compared to the price of an unsubsidized input. In other
words, the investigating country must determine what it would have cost a producer to purchase the
input product in the absence of subsidies. Without such a benchmark, no determination of a price
effect or competitive benefit can be made. The issue of subsidies was relevant to the issue of the use
of an internationa price benchmark. A respondent would always argue that a lower subsidized
benchmark price should be used for comparison purposes because that would lower any subsidy rate
determined by the investigating country. On the other hand, the investigating country's producers
would be hurt by the use of a lower subsidized benchmark price especialy if the lower benchmark
priceerroneoudly resulted inafinding of no pass-through of thesubsidies. Moreover, oncethesubsidies
were diminated, the international prices would rise to the unsubsidized price and this unsubsidized
international price could once again be used as an unsubsidized benchmark.

135.  The Philippines considered as ex post facto Brazil's assertion that it considered international
trading, but did not consider the international price to reflect an unsubsidized price because the five
largest world suppliers of coconuts were under investigation. The Philippines noted that Brazil did
not cite to either the Ordinance or to DTIC Opinion 006/95 in proffering this explanation, and urged
the Panel to disregard it. The Philippines also observed that, in theory, subsidies to a product in one
country could conceivably affect the world market for that product, and theinternationa price thereof.
However, a subsidy determination could not be based on such a mere theoretica possibility. Rather,
the investigating authorities must establish the existence of all factors that could possibly affect the

“‘Brazi| stated that it was the practice of other countries conducting an upstream subsidy analysis to refuse
to use potentially subsidized prices as abenchmark against which to compare the price in question to determine
whether the subsidy was passed-through. See, e.q., Fina Affirmative Countervailing Duty Determination on
Sedl Wheels From Brazil, 54 Federal Register 15523 (U.S. Department of Commerce 18 April 1989).

“5Brazil argued that the fact that Brazilian coconut prices were above the price paid by the Philippine processors
was one indication that the prices available to those processors were affected by subsidies.
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world market for the product under investigation. The Philippines asserted that the Ordinance did
not contain an assessment, let alone a determination, regarding the existence of such factors. Thus,
Brazil' ssubsidy determination wasflawed by its disregard of international pricing factors, and Brazil's
belated rationalizations for such disregard must be rejected as both ex post facto and without merit.

136. Moreover, the Philippines contended that Brazil' s explanation was without merit. The Philippines
contended that the mere involvement of severa of the largest suppliers of coconut products in the
investigation did not have any automatic effect, either upward or downward, on the internationa price
at which coconut producers could sell their product. In the Philippines view, Brazil should have
investigated and analyzed the actual price effects of other international trading factors, rather than a
priori ruling out the possibility of any price effects.*® In addition, the Philippines argued that Brazil
did not even assert that it considered the other relevant factor identified in Pork, the per unit cost of
producing the additional output of raw materia that the subsidies may have caused.

137.  Brazil aso maintained that, in a comparison of the actual price of coconuts to the constructed
unsubsidized price of coconuts, the difference necessarily reflected the price effect of the subsidies
on the raw material. Brazil argued that it did not presume a full pass-through of the subsidies on
coconuts to desiccated coconut.  The extent of the pass-through ca culated consisted only of the difference
between the subsidized and the constructed unsubsidized price of coconut fruit. To the extent that
the actual subsidized price did not reflect the full amount of the subsidies bestowed on coconut
production, those subsidies were not considered to be passed through to the coconut processors.*

138.  The Philippines asserted that Brazil's determination was undercut by evidence presented by
the Philippines showing that Philippine coconut farmers sell coconut fruit to producers of products
other than desiccated coconut, such as coconut oil, copra, fatty chemicals and foodnuts, and that
desiccated coconut represents only a small percentage of Philippine exports of coconut products, as
coconut exports are dominated by coconut oil. The Philippines considered that the Pork Panel had
rejected an imputed subsidy anadysis even when the downstream product (pork) " congtituted] the primary
product” of the upstream product (swine)*®, and asserted that therewas even less|egal or factual support
for the use of such ananaysisinthis case, because desiccated coconut isnot even the" primary product”
of coconut fruit in the Philippines.

139. Likewise, the Philippines asserted that Brazil's determination was undermined by evidence
showing that theexport priceof Philippinecoconut productsother than coconut oil, including desiccated
coconut, and the Philippinedomestic priceof coconut fruit " huskednuts', theraw material for desiccated
coconut, closely tracked the international price of coconut oil, which in turn followed the price trends
in the worldwide market for oils and fats, where Philippine coconut oil has only a 5 per cent share.
The Philippines argued that Brazil had wrongly ignored information on the dependence of coconut
prices on world supply and demand for coconut oil. The Philippines maintained that this evidence,
the " Coconut Industry Kit-Series of 1993", prepared by a coconut industry association before theinitiation
of Brazil'sinvestigation, and the document prepared by the Philippines Nationa Economic Devel opment
Authority, aformal paper for the 1994 Proceedings of the World Conference on Lauric Oils, had been
submitted during the investigation, and was not generated specificaly in response to Brazil's

“®In this regard, the Philippines argued that, since Brazil' s questionnaires did not request information concerning
relevant facts about internationa trading, Brazil had no basis for relying on best information available.

“"Asan example, Brazil asserted that if the actual subsidized price of coconuts were 25 pesos, the cal cul ated
"unsubsidized price" were 40 pesos, and the subsidies equalled 20 pesos, Brazil would have considered only
15 pesos of the subsidy to be passed through to the Philippine coconut processors.

“Bpork, paras. 2.8.a, 4.9, and 4.10.
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guestionnaires. Thus, Brazil had no basis for completely ignoring these documents. Moreover, the
Philippines noted that these documents were not addressed by Brazil in either the Ordinance or DTIC
Opinion 006/95, and thus Brazil' sexplanation for disregarding them was an ex post facto rationalization
that the Panel should not consider.

140.  The Philippines aso argued that Brazil improperly disregarded theformal testimony of ahigh
ranking Philippine government official during the 13 June 1995 meeting, at which he explained the
relationship between the price of husked nuts and the international price of soybean oil. In the
Philippines's view, even oral evidence, as long as subsequently reduced into writing, is admissible
in countervailing investigations.

141.  Brazil contended that the Philippines claim that the subsidies could have no price effect because
the price of coconuts is dependent on the price of coconut oil was not supported by evidence submitted
in the course of the investigation. Therefore, Brazil had no basis to conclude that coconut prices were
unaffected by the subsidies. Inthisregard, Brazil objected to the Philippines submission to the Panel
of information on the rel ationship between soybean and coconut oil prices™ that had not been submitted
during the investigation.

142.  The Philippines maintained that Brazil had set artificialy high evidentiary hurdles on the
international trade issue in an attempt to obscure the fact that it had failed to address that issue at al
in its determination. In this regard, the Philippines asserted that the graphs and tables it submitted
to the Panel were intended only to further exemplify the type of information that Brazil should have
sought and examined as part of the "other factors' anaysis required by Pork.

143.  Brazil argued that it did consider the information provided by the Philippines about the price
relationship between the various oils and desiccated coconut, but concluded that the information did
not support the Philippines claim. For example, Brazil asserted that the datain the " Coconut Industry
Kit" referred to by the Philippines did not demonstrate a correlation in prices of coconut fruit and oil.
Moreover, Brazil argued that some of theinformation was uncorroborated statements by the Philippine
government, which Brazil was not obliged to rely upon. Brazil aso maintained that it was not clear
that information on the relationship between the price of coconuts and the price of coconut oil was
relevant. Brazil posited that, if subsidies were necessary to keep the coconut producersin operation
given the low price of coconut ail, this still meant that the coconut producers benefitted from the subsidies
and that downstream purchasers benefitted from the lower pricesthat could be charged because of the
subsidies, asserting that, if prices drop below aprofitable level in the absence of subsidies, the supply
of coconut will declineand the usersof coconutswill haveto pay increasingly higher pricesfor coconuts
in the fact of dwindling supply. Moreover, Brazil considered the relevance of the fact that there are
many competing uses for coconuts unclear. Brazil posited that it could mean that desiccated coconut
processorsdid not have the market power to force apass-through of the subsidy or some portion thereof
to themselves alone. It did not mean that the interplay of al supply and demand factors did not result
in a least some portion of the subsidy being passed through to all consumers of coconuts, including
the desiccated coconut processors.

144.  Inthe Philippines sview, Brazil had adopted the type of imputation analysis that was rejected
by the Panel in Pork. In Pork, theissue wasthe propriety of the United States' imputation of upstream
subsidies (whose actual value was unchallenged) to the downstream product using a conversion factor
based on the ratio of the hog carcass to the weight of the live hog. In this case, the Philippines argued
that Brazil constructed the value of the upstream subsidies, and thenimproperly imputed those subsidies
to desiccated coconut using a conversion factor of 7.5 coconuts per kilogram of desiccated coconut.

“SAttachments 1 and 2 to the first submission of the Philippines.
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Although Brazil sought to distinguish its methodol ogy from an imputation approach, claiming that by
constructing the "unsubsidized" cost and price of coconut fruit it had measured the price effect of the
subsidieson coconuts and limited the extent of the pass-through to the difference between the subsidized
and the unsubsidized price of the coconuts, in the Philippines' view, this methodology still constituted
the sort of upstream-downstream imputation rejected by the Panel in Pork, because Brazil failed to
consider other factors, aside from the effect of upstream subsidies on the raw material's price, to
complete the downstream price effect anaysis.

145. Brazil considered that the Philippines appeared to allege that the "improper imputation
methodology" in Pork was the use of a conversion factor. In Brazil'sview, the conversion factor was
not theproblemin the Pork calculation, the problem wasthat the United States merely applied asubsidy
to swine directly to pork production without determining whether that subsidy passed through. Brazil
asserted that it was obviousthat, if the subsidy ispassed through to adownstream product, aconversion
factor will have to be used to convert the upstream product into the downstream product. Brazil noted
that presumably the Philippines intended to argue that the methodology found improper in Pork was
the one step pass-through without analysis, which in Pork was done by taking the subsidy to swine
and multiplying by the conversion factor to arrive at the subsidy for pork. However, Brazil maintained
that it did not conduct such a one step pass-through without analysis. Brazil first considered the price
difference between subsidized and unsubsidized coconuts to determine whether there was a price effect
from the subsidies. Then, finding that there was a price effect, Brazil compared the costs/prices of
desi ccated coconut based on subsidized coconut costs with the costs/prices of desiccated coconut based
on unsubsidized coconut costs to determine the effect of the subsidy on the exported product. To
determine the cost of producing one kilogram of desiccated coconut, it was necessary to determine
how much coconut goes into one kilogram of desiccated coconut, requiring a conversion factor.

4. Calculation issues

146. The Philippines asserted that even if Brazil's "constructed value' approach were deemed
appropriate, the Pand should rulethat Brazil' s caculation was erroneous and lacked adequate explanation.
The Philippines described the steps followed by Brazil in its constructed value cal culations as fol lows:
(1) based on a 1993 Philippine " Cost Worksheet" for hybrid coconut fruit, Brazil cal culated the annual
per hectare production cost by assuming that each treewoul d be productiveinthe8th year after planting,
that annual costs would be fully amortized within 15 years from the 8th year at a 12 per cent annual
rate, and that the same 12 per cent rate could be used to discount the annual cost, to arrive at a present
value of US$ 821.41 per hectare; (2) while recognizing that the prevailing variety of coconut treein
the Philippines was tall trees, Brazil treated the per hectare production costs of hybrid and tall trees
as equal, citing a Brazilian study showing a difference of less than three percent. Brazil divided the
per hectare production cost of new hybrid coconut trees (US$ 821.41 per hectare) by the per hectare
annual fruit yield of old tall coconut trees (3,910 per year), added an 8 per cent profit margin and
US$ 0.015 for freight cost, to arrive at a constructed unsubsidized price of US$ 0.242 per fruit.
(3) Brazil then applied a conversion ratio of 7.5 nuts per kilogram of desiccated coconut, and added
an 8 per cent profit margin, to arrive at a constructed unsubsidized price for desiccated coconut of
US$2.348 per kilogram. (4) Based onthe" coconut fruit priceeffectively paid" by aPhilippineexporter,
US$0.051, and presumably aso using at least the 7.5 nuts per kilogram conversionratio, Brazil arrived
at a subsidized price for desiccated coconut of US$ 0.800 per kilogram. (5) Brazil then deducted
the subsidized price of desiccated coconut (US$ 0.800 per kilogram) from the unsubsidized price of
desi ccated coconut (US$ 2.348 per kilogram) to arrive at asubsidy amount of US$ 1.548 per kilogram.
(6) Finally, Brazil divided the subsidy amount for desiccated coconut (US$ 1.548 per kilogram) by
the "average weighted CIF export price" of desiccated coconut exported to Brazil (US$ 1.274 per
kilogram), thereby deriving a 121.5 per cent countervailing duty.
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147. Brazil asserted that there were several problems with the Philippines description of Brazil's
calculation. Brazil objected to the Philippines’ insinuations that it had overstated the constructed fruit
price. Brazil noted that the Ordinance described how Brazil calculated the price, andthat DTIC Opinion
006/95 provided the exact figures and a more detailed description which showed the exact numbers
involved to result in the US$ 2.348 figure. The processing cost that the Philippines questioned was
provided by a Philippine exporter. Moreover, Brazil noted that in questioning the calculations of the
price for the subsidized desiccated coconut, the Philippines failed to account for the processing costs
used by Brazil.

(a) Constructed price

148. Inthe Philippines view, Brazil's calculation was defective in severa respects. First, it was
inherently inconsistent to use the actual production cost of alegedly subsidized hybrid coconut trees
to derive an unsubsidized price. To the extent that the Brazilian countervailing duty purported to have
been imposed on existing Philippine subsidies, and subsidies typically reduce production cost, then
the actual production cost of hybrid coconut trees must have presumably been reduced by the aleged
Philippine subsidies. By using the actual production cost to construct a price that is higher than an
actual price paid by a Philippine exporter, the decision suggested some variant of a dumping charge -
that is, that the Philippinesexported desiccated coconut at apricethat waslower than it would otherwise
have been had the actual production cost of coconut fruit been passed on in the price to desiccated
coconut producers, and exports of desiccated coconut.

149.  The Philippines contended that Brazil had either (a) considered the actual production cost of
hybrid trees unaffected by the alleged subsidies, in which event the countervailing investigation should
have ended without finding any subsidy; or (b) considered the production cost reduced by the aleged
subsidies, in which case it was, in the Philippines view, incomprehensible how a subsidy-reduced
production cost could be the basis for constructing an unsubsidized fruit price that was lower than the
actual fruit price. ThePhilippines maintained that Brazil had resorted to an inappropriate anti-dumping
methodology in this countervailing duty investigation, resulting in figures that were meaningless and
could not support the imposition of countervailing duties.

150. Brazil asserted that it relied on the cost information submitted by the Philippines, which contained
estimated costs. Brazil assumed those costs were estimated rather than actua because they reflected
production costs absent the subsidies. Brazil noted that it could have chosen to rely on Brazilian prices,
rather than seeking to construct a Philippine price, which would have resulted in a much higher rate
of subsidy being found, since Brazilian coconut priceswere higher than the cost information submitted
by the Philippines.

151.  The Philippines asserted that Brazil had presented no credible reason for considering that the
Philippines estimate of the cost for hybrid trees, relied on in the construction of the per hectare
production cost of coconut fruit, represented unsubsidized costs. The Philippines had been asked for,
and had provided, estimates about the actual cost and price of coconut fruit. Brazil's assertion that
it could have relied on Brazilian coconut prices in constructing the cost of production of Philippine
coconut fruit was unjustified, in the Philippinesview, and was an ex post facto rationalization that was
not mentioned in Brazil's determination. In any event, the Philippines argued that Brazil conceded
that its production costswere unusually high by international standards, and those costswould therefore
not have been an appropriate basis for calculating Philippine production costs.
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(b) Costs and yields of hybrid and tall trees

152.  The Philippines argued that Brazil did not have an adequate basis for treating the per hectare
production costs of hybrid and tall Philippine coconut trees as "equal”. Moreover, even if the per
hectare production cost of hybrid and tall treeswere deemed to be equal, Brazil had no basisfor treating
the per fruit production cost as equal by disregarding the contrast in production costs of new and old
trees, and the actual difference in the average annual fruit yields of the two types of trees. The
Philippines contended that Brazil's calculation was distorted by the use of the per hectare production
cost of new hybrid trees, while using the per hectare fruit yield of old or senile tall trees which had
much lower fruit yields, involved practically no maintenance costs, and comprised the overwhelming
majority of coconut treesin the Philippines. The Philippines further asserted that Brazil ignored the
differencein fruit yields when it divided the per hectare production cost of hybrid trees by the lower
per hectare fruit yield of tall trees (3,910), instead of dividing that per hectare cost by the higher per
hectare fruit yield of hybrid trees (15,000), despite the fact that the latter yield was mentioned in the
"Cost Worksheet" from which Brazil derived the actua production cost of hybrid trees. In the
Philippines’ view, this mixing of figures for new hybrid and old tal trees reflected an unfair manipulation
of data. Thus, the calculation must be deemed inconsistent with Article VI:3 of GATT 1994, which
requires a rationa and reliable determination of the amount of an aleged subsidy.

153.  Brazil responded to the Philippines’ objections to the information and assumptions underlying
the calculation by noting that, with respect to "Step 1" of the calculation, Brazil did, in fact, rely on
information supplied by the Philippines, the " Cost Worksheet - Coconut Production; Cost of Planting
and Maintenance per Hectare of Coconut” that described the stages, timing, and costs of producing
coconuts. Theassumption that the treeswould be productivein their 8th year and would be productive
over 15 years (for amortization purposes) was derived from information supplied by the petitioners
and used as best information. Regarding the consideration of costs for hybrid trees when the bulk
of the Philippinetreesweretal trees, Brazil noted that the cost information provided by the Philippines
contained estimated costs for one farm producing hybrid trees on one acre of land. Thus, the only
information the Philippines supplied on costs was for hybrid, not tall, trees. Nevertheless, Brazil
attempted to check whether such information reasonably reflected costs throughout the Philippines,
by consideringacomparison of costsdoneby theBrazilian Institutefor Agricultural Research comparing
the costs of the two types of trees. Based on that comparison, Brazil calculated alessthan 3 per cent
differencein costs between the two tree types. Regarding the consideration of production cost of new
trees when most of the Philippine treeswere old, Brazil asserted that it had again based its calculation
on information supplied by the Philippines. Brazil calculated the average yield in the Philippines by
dividing the total number of trees by total production as supplied by the Philippines in response to
the supplemental questionnaire. Brazil noted that the Philippine government had not submitted any
information on profit that could be used in the calculation, but one Philippine exporter had submitted
information that indicated a profit significantly higher than 8 per cent. Therefore, in Brazil's view,
the use of an 8 per cent profit figure was more favourable to the Philippines than other record evidence
would have been.

154.  The Philippines argued that Brazil had not identified any factor which would indicate that the
Philippine and Brazilian crops were comparable, so as to justify treatment of the production costs of
Philippine hybrid and tal trees as the same based on an aleged 3 per cent difference between the
production costs of two Brazilian crops, which the Philippines asserted were in any event unspecified.
Likewise, Brazil had failed to explain why its subsidy calculation divided the per hectare production
cost of hybrid trees by the per hectare fruit yield of tall trees (i.e., 3,910) despite the fact that the
substantially higher per hectare fruit yield of hybrid trees (i.e., 15,000) was stated in the very cost
worksheet Brazil used to calculate per hectare production cost. This glaring error, by itself, in the
Philippines viewrenderedBrazil' ssubsidy cal cul ation fundamentally indeter minateand thusunreliable.
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155.  Brazil maintained that it had used the average yield of al trees in the Philippines, not only
the yield for tall trees, and moreover, that the yield figure was based on the information supplied by
the Philippines. Brazil also noted that the Philippines never supplied any production cost information
for tall trees.

156.  The Philippines argued that it was misleading for Brazil to state that the Philippines supplied
information only on costs for hybrid, not tal, trees. Brazil's questionnaires had inquired about
production coststhat included original planting expenses. Becauseonly hybrid treeswerebeing freshly
plantedin the Philippines, and all thereplanting programmes examined by Brazil involved hybrid trees,
the Philippines, in response to Brazil' s questions, provided the production cost of hybrid trees. However,
the Philippines explained that those types of costs were neither currently nor recently incurred by the
tall trees, which were 40 yearsold or older. Thus, it wasimproper for Brazil to impute to extremely
oldtall treestheorigina replanting and other costsof new hybrid trees. Indeed, during theinvestigation
the Philippines had stressed that tall trees should not be deemed benefited by replanting programmes
that only involved hybrid trees. Moreover, because hybrid trees constituted only a tiny minority of
Philippine coconut trees, it would be manifestly unreasonable to assume that Philippine exporters of
desiccated coconut obtained their raw materia solely or mostly from hybrid trees. The Philippines
suggested that Brazil should havelimited its subsidy cal culation to the portion of the Philippine coconut
tree population affected by alleged upstream subsidies -- hybrid trees. Since the only data Brazil had
concerning a Philippine exporter showed that the exporter purchased only the output of tall coconut
trees, Brazil had no basisfor concluding that Philippine exports were the product of coconut fruit from
subsidized hybrid trees.

D. Injury Issues
1. Like Product

157.  The Philippines contended that, in order to impose a countervailing duty under Article VI of
GATT 1994, Brazil must show through positive evidencethat the all eged subsidization caused materia
injury to the relevant "domestic industry”, which isin turn determined by the definition of the "like
product". However, in the Philippines view, the definition of the "like product” in Brazil's
determination was ambiguousand contradictory. The Philippines asserted that the Ordinance variously
defined the domestic "like product” to include: (1) al desiccated coconut, whether destined for the
industrial market (whereitisprocessed asaraw materia) or for theretail market (whereit isconsumed
asafinishedproduct); (2) only desiccated coconut destined for industrial use; (3) only desi ccated coconut
destined for industrial use, and coconut fruit; and (4) all desiccated coconut destined for the industria
and retail markets, and coconut fruit. Asaconsequence of thisfailureto definethelike product clearly
and consigtently, the Philippines argued that the scope of the rdevant domestic industry varied throughout
the Ordinance, specifically in the sections anaysing apparent consumption, capacity and employment,
industrial demand, and unit cost/price. By alternately narrowing and broadening the range of data
to be considered, the shifting definition of the domestic industry made the evaluation of the alleged
injury unclear.

158.  In support of this contention, the Philippines noted that the Ordinance at one point referred
to aleged injury suffered by coconut fruit producers who were supposedly unable to participate in
al9 per centincreaseinindustrial demand for desiccated coconut, and €l sewhere stated that the coconut
fruit producers themselves cut down the supply of fruit to desiccated coconut producers because an
alternative market offered higher pricesfor thefruit. Thus, the Philippines questioned whether Brazil
had considered coconut fruit production part of the domestic industry. In addition, the Philippines
contended that the unclear definitions of the like product and the domestic industry undermined the
reliability of the data and analysis regarding material injury and causation set forth in the Ordinance.
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159.  Brazil took issue with the Philippines’ position that it had failed to make a clear determination
of like product.® Braxzil asserted that it had clearly determined that the like product was domestically
produced desiccated coconut, and that the like product was not subdivided based on the market in which
desiccated coconut was sold. Brazil also maintained that it had clearly determined that the domestic
industry consisted of the domestic producers of thelike product, desiccated coconut, with the exclusion
of one domestic producer, found to beasignificant importer of the subject product. Brazil had included
all other domestic producers in the definition of domestic industry, two of whom (the co-petitioners)
accounted for on average 49 per cent of the national production (and 52 per cent of the production
of the domestic industry) during the period of the injury investigation. Brazil noted that, in its
consideration of injury, it used information from the co-petitioners, the only producers to respond to
its questionnaires, where information for the entire domestic industry was not available.

160. Brazil asserted that Article VI does not refer to the concept of like product in the context of
countervailing dutiesor injury, or specifically addressthedefinition of domesticindustry. Nevertheless,
Brazil agreed that Article VI requires a determination of like product in order to define the domestic
industry. Brazil suggested that guidance as to the meaning of the term like product in relation to
Article VI of GATT 1947 can be found in the First Report of the Group of Experts:

"the Group agreed that this term should be interpreted as a product which isidentical
in physical characteristics subject, however, to such variations in presentations which
are due to the need to adapt the product to special conditions in the market of the
importing country" .

In addition, Brazil referred to the Tokyo Round SCM Code, which defines the term "like product”
to mean "a product which isidentical, i.e., alike in al respects to the product under consideration or
in the absence of such product, another product which athough not aike in al respects, has
characteristics closely resembling those of the product under consideration”. Under both Article VI
and the Tokyo Round SCM Code, therefore, Brazil argued that like product is defined on the basis
of physical characteristics. In Brazil's view, the Philippines misread the Ordinance in claiming that
Brazil had defined like product four different ways. The portion of the Ordinance cited by the Philippines
to support this claim, Brazil argued, was the anaysis of physical characteristics and the conditions
of competition Brazil had relied upon in order to define the like product.

161. Inexaminingtheissueof likeproduct, Brazil asserted that it had found that thedomestic product
was not alikein al respects to the imported product. There were differences in the amounts of sugar
and fat contained inthe productsandinthe sizeand dryness of the flakes between thetwo. Nevertheless,
both were similar in that they were dried, grated coconut with physica characteristics that permitted
overlapping uses. Therefore, Brazil determined that the product most "like" the imported product
in terms of physica characteristics was the domestic desiccated coconut, but also concluded that
competition between imported desiccated coconut and Brazilian coconut was a significant condition
of the Brazilian market that had to be considered in the injury determination. Brazil noted that in its
discussion of the like product in the Ordinance, item B, para. 4 was the only place in which it stated
what product was"similar” or "like" theimported product. InBrazil' sview, thisconfirmeditsposition
that Item B discussed the analysis of like product in four paragraphs but only provided one definition
of like product, and that definition of like product was based on physical characteristics as required
by Article VI -- to the extent that Article VI could be interpreted as establishing a "like product”
requirement.

Brazil reiterated its position that the injury arguments, including the like product arguments raised by the
Philippines, were beyond the scope of the Panel's terms of reference.

511 /978 (adopted 13 May 1959), BISD 85145, para. 12.
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162. The Philippines argued that the ambivalence of Brazil's like product determination was
demonstrated by what it termed Brazil' s gpparent confusion about the effect of considering only desiccated
coconut for retail sale in evaluating apparent consumption data that i ncluded non-competing desi ccated
coconut for retail sale. In the Philippines view, the Ordinance states that this would make the share
of imports more accentuated, while Brazil argued in its first submission that the share of imports was
understated by this comparison. The Philippines argued that Brazil had aso argued in itsfirst submission
that thelike product i ncluded desiccated coconut for both theretail and non-retail markets, but continued
to describe the data on apparent consumption as overstated due to the inclusion of desiccated coconut
for retail sale. InthePhilippines view theinclusion of desiccated coconut for retail salein the apparent
consumption data would simply make the data fit the definition of like product if the like product included
desiccated coconut for both retail and non-retail sale.

2. Material Injury

163. ThePhilippinesreferred to severd factors, acknowledged in the Ordinance, which inits view
undermined the finding of material injury. The Philippines noted that, after an 8 per cent decrease
in 1991, the domestic price of Brazilian desiccated coconut increased by 23 per cent in 1992-93, and
by 5 per cent in 1993-94. |n addition, the operating profits of the Brazilian co-petitioners averaged
25 per cent for the 1991 to 1994 period. One co-petitioner's gross margin was constant from 1990
to 1993, indicating that its sales were not affected by price pressures and its operating margins were
also reasonably stable. The other co-petitioner' s operating margins were also stable. The production
of the co-petitioners increased by 30 per cent from 1991-94, and one co-petitioner expanded its
production capacity.

164. InthePhilippines view, suchincreasesin production, stability inprofitsand operating margins,
and substantial price increases belied the existence of any material injury, and instead indicated that
the co-petitioners themselves had been thriving. Moreover, given that the co-petitioners were actually
ableto increase their production significantly from 1991-94, the Philippines considered it obvious that
imports of desiccated coconut from the Philippines did not cause the co-petitionersto reducetheir prior
level of production. Rather, the Philippines considered that the co-petitioners were apparently
complaining that the lower-priced imports allegedly limited their ability to increase their production
at projectedrates. However, theOrdinancedid not identify any datasupporting such projectedincreases,
and did not even provide figures for the anticipated increase in production rates. As aresult, there
was nothing on record to show that the co-petitioners growth and profit projections were reasonable
and redlistic, rather than merely speculative. The Philippines asserted that these growth projections
seemed to be based on information unreliable onitsface. The co-petitioners dataon installed capacity
were aggregated for desiccated coconut and other products (such as coconut fruit and coconut milk).
Consequently, it was possible that any allegedly unsatisfactory growth in production was attributable
to those other products, not to desiccated coconut.

165. Brazil maintained that it looked at relevant factors that indicated that the domestic industry
was injured. Brazil found that nationa production (including production by the importing company)
fell by 45 per cent in the period 1989 to 1994, while production of the domestic industry (excluding
production by theimporting company) declined by 31 per cent during the period 1991 to 1994. There
was a decrease in capacity utilization throughout the period. Thelevel of employment in the industry
declined 13 per cent between 1991 and 1994. Finally, the domestic industry's share of apparent
consumption dropped from 63.9 per cent in 1991 to 37.7 per cent in 1994. Brazil also argued that
the fact that the production of the two co-petitioners increased during that period did not indicate no
injury to the domestic industry. Injury was to the industry as a whole not to individual producers.
Therefore, the fact that one of the co-petitioners obtained a greater share of a declining national
production did not indicate a lack of injury to the domestic industry as a whole.
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166. Thus, Brazil argued, there was substantial evidence that the domestic industry was injured.
Brazil noted that the requirement of an objective examination of positive evidence was found in
Article 6:1 of the Tokyo Round SCM Code but not in Article VI of GATT 1994. Brazil argued that
it nonethel essconsidered all relevant economicfactors, someof whichindicatedinjury, suchasdeclining
production, employment, and capacity utilization, others of which, such as operating results, did not.
That not al indicators were negative did not detract fromitsfinding. Brazil argued that previous Panel
decisions recognized that a finding of injury may be based on an objective examination of positive
evidence even where not all factors are negative.>* In Brazil' sview, the Philippines’ arguments sought
to have the Panel substitute its judgement for that of the investigating authorities as to which factors
were more important indicators of injury in this case, which Brazil asserted was beyond the authority
of the Panel.

167.  The Philippines argued that it was misleading for Brazil to rely on the employment trends and
capacity utilization dataof thetwo co-petitionersa oneas being those of theindustry. Moreimportantly,
in the Philippines view, Brazil did not explain how such data could be a reliable basis for drawing
any conclusions about the desiccated coconut industry, when Brazil conceded in the Ordinance that
the data could not be disaggregated by product. Inthe Philippines' view, the datawere indeterminate,
and therefore could not support conclusions about capacity utilization and employment levels in the
desiccated coconut industry.

3. Causation

168.  The Philippines considered that, even if the domestic industry were deemed to have suffered
some material injury, Brazil had failed to show that such injury was caused by the alleged subsidies
on desiccated coconut imports from the Philippines. The Philippines asserted that, pursuant to
Article VI:6(a) of GATT 1994, an aleged injury must be "the effect of the ... subsid[y]" in order to
justify any countervailing action, and Brazil wasthereforerequired to anayze the allegedly subsidized
imports volume, price effect and impact on the domestic market. The Philippines argued that Brazil
relied on datareferring to different time periods for different aspects of its analysis, inconsistent data,
and random presentation of prices, quantitiesand ratios, which | eft itsanalysisunclear and unsupported.

169. Brazil argued that the consideration of the volume, price effect, and impact on the domestic
market, was a requirement of the Tokyo Round SCM Code, not Article VI, which did not contain
any guidance on the eements of an injury determination. Nonetheless, Brazil asserted that it had properly
considered those factors in making its determination.

170. Brazil dsomaintainedthat it did not rely ondatafor different periodsinitsevaluation of injury,
as argued by the Philippines. Brazil acknowledged that dataregarding longer periods, from 1989 through
1994, were a so considered where avail able, but asserted that datafor the period of investigation, 1991
through 1994, were considered in all cases. The only exception waswhere Brazil |ooked at theimports
authorized in the first months of 1995, which Brazil asserted was a reasonable examination aimed at
using the most up to date data possible.

(a) Volume
171.  The Philippines argued that Brazil's evaluation of the volume of imports was unclear. For

instance, the Philippines noted that the Ordinance referred to an 89.93 per cent increase in imports
of al "coconut products* from 1991-94, but did not indicate what part of that increase was desi ccated

*Inthisregard, Brazil referred to the reports of the Panels in Cotton Yarn, para. 524, Audiocassettes, para
422, and Salmon, para. 305.
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coconut (as distinguished from other types of coconut products), and did not break down desiccated
coconut imports by country, by month, or by year. In the Philippines view, it was impossible to
determine from this data the proportion of the total increase in imports accounted for by desiccated
coconut, and the proportion accounted for by imports of desiccated coconut from the investigated
countries, as distinguished from those not under investigation. While the Ordinance stated that the
investigated countries accounted for 80 per cent of imports from 1989-94, in the Philippines view,
this percentage was meaningless because the Ordinance failed to establish the share of the total increase
in coconut product imports accounted for by desiccated coconut imports. Moreover, the Philippines
asserted that it was improper to use a 1989-94 time frame in calculating the investigated countries
shareindesiccated coconut imports, and a1991-94 timeframein cal cul ating theincrease of total coconut
imports, because the difference in time periods precluded any accurate comparison.

172.  Similarly, the Philippines contended, the Ordinance failed to distinguish desiccated coconut
from other coconut products in the anaysis of apparent consumption. The Philippines asserted that
Brazil had determined that the like product was limited to desiccated coconut destined for theindustrial
market, excluding desiccated coconut for retail sae, but the Ordinance acknowledged that data on
apparent consumption were overstated by the inclusion of desiccated coconut for retail sale, noting
that it was not possible to obtain production data by market destination. In the Philippines’ view, it
was thus impossible to determine whether the like product, desiccated coconut for industrial sale, had
anincreasing or decreasing sharein apparent consumption. Asaresult, evenif import sharein domestic
consumption increased in absolute terms, it was not possible to determine whether import share also
increasedrelativetothedomesticlikeproduct. T hisindeterminateinformation onapparent consumption
thus obscured any causd relationship between the share of imports and the share of the domestic like
product in apparent consumption. Moreover, the Philippines noted that, if the like product excluded
desiccated coconut for retail sale, thenimportsfor retail saleshould have been excluded from theimport
volume data. However, the Ordinance did not identify the proportion of total imports accounted for
by imports for retail sale. On the other hand, if the like product included all desiccated coconut,
regardliess of the market in which it was sold, then the apparent consumption data were not overstated.

173.  Brazil asserted that, in determining the effects of imports, it had cumulated the imports from
the five countries under investigation, and found that imports of the subject product increased substantialy
during the period of investigation. Brazil asserted that DTIC Opinion 006/95 made clear that the only
products considered in the analysis were desiccated coconut and coconut milk, the products subject
totheinvestigation. Moreover, Table10in DTIC Opinion 006/95 showed both that cumulated imports
of desiccated coconut, and the imports from the Philippines aone, increased significantly. The Ordinance
alsoindicated, based onimport licenses granted for the period January through May 1995, that imports
were likely to increase. Thus, Brazil argued that the data showed both an increase during the period
of investigation and in the imminent future of imports in absolute terms. Brazil asserted that it had
found that the countries accounting for most of the increase in imports of desiccated coconut were the
Philippines, the Ivory Coast, Sri Lanka, and Indonesia (all subject to investigation) which together
accounted for 81.2 per cent of the total imports from 1989 to 1995. Brazil aso argued that the
information showed that importsincreased significantly inrelativeterms. Brazil had found that apparent
consumption overall increased 17 per cent in the period 1991 through 1994, whileimports represented
35.8 per cent of the consumption in 1991 and 53.8 per cent in 1994. Thus, Brazil argued that the
information supported its determination that theincreasein subject importsin both absoluteand relative
terms was significant.

(b) Price
174.  The Philippines argued that Brazil's consideration of price data was fundamentally flawed by

its failure to examine actual import and domestic prices. Instead of considering actua import prices
over a defined time period, the Philippines asserted that Brazil had relied on a single average price
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for importsfrom each country, calculated from CIF import prices, without referenceto any time period.
Referring to DTIC Opinion 004/95, the Philippines argued that there was no breakdown of prices by
month and by year, that the only time frame mentioned was the period from May 1993 to April 1994,
and that, with the exception of the data for Sri Lanka, the CIF prices cited in the Ordinance differed
from those reported in DTIC Opinion 004/95.

175.  ThePhilippines observed that Brazil had constructed domestic desiccated coconut prices based
on the average coconut fruit price, a conversion ratio of fruit to processed product, a markup for
additiona processing costs, and a 15 per cent profit rate, virtually twice as much as the 8 per cent
rate used to construct the unsubsidized Philippine price in the subsidy analysis, resulting in domestic
pricesthat in the Philippines’ view were artificially higher than import prices. The Philippinesargued
that therewasno justification for the use of aconstructed domestic pricein lieu of actua prices. Because
acountervailing duty could bevalidly imposed only if the investigated imports directly competed with
the domestic product, the imposition of aduty impliesthat there wasin fact such competition, inwhich
casetheactua selling pricesof both theimportsand the domestic product in the Brazilian market should
have been available. Yet, such prices were not obtained, and the failure to do so was not explained.
Inthe Philippines view, it was not possibleto determine any pricetrendsor price comparisons between
imported and domestic prices in the absence of actua prices.

176.  ThePhilippinesalso asserted that the price and import volume data availabl e actually indicated
that there was no depression of domestic prices. In the Philippines view, if lower priced imports had
been affecting domestic prices, there would have been an inverse relationship between domestic price
levels and import volume, as domestic producers would have had to cut prices to prevent their market
share from being eroded by cheaper imports. However, on the contrary, the Philippines asserted that
domestic prices and import quantities moved in the same genera direction - both domestic prices and
import volume decreased in 1991, and in each of the next two years. Thus, according to the Philippines,
the dataindicated that desiccated coconut imports did not depress domestic desiccated coconut prices.

177.  Brazl argued that the information supported its conclusion that there had been price undercutting
by the cumulated imports, varying from 70 per cent for the Philippinesto 104 per cent for Indonesia.
In order to determinethe price undercutting, Brazil had relied onaconstructed domestic pricein making
thecomparison. Brazil arguedthat it had constructed thedomestic pricesbecausetherewereno domestic
prices unaffected by the subsidized imports, because the volume of subsidized imports was such that
the domestic price could not remain unaffected, and because the imported product was at a different
stageof productionfromtheBrazilian desiccated coconut. Brazil assertedthat if the purposeof analysing
the prices was to determine the effect the subsidies had on the domestic prices, it was reasonable to
attempt to determine what the price would be absent those subsidies. Constructing a price based on
the cost of production plusthe normal profit, was, in Brazil' sview, areasonable approach to measuring
that effect.

178. Therefore, Brazilian prices were not comparable without adjustment. Brazil argued that the
Philippines complaint that the margin of profit used to construct Brazilian priceswas 15 per cent while
an 8 per cent profit marginwas used to construct Philippine priceswasafa secomplaint. Brazil asserted
that the 15 percent margin reflected commercid redlity in Brazil. Moreover, since Brazil never compared
the unsubsi dized Philippinepricecal culated for thesubsidy anaysiswith the constructed domestic price,
the Philippine price that Brazil constructed for purposes of determining the level of subsidization had
no effect on the injury determination. Brazil asserted that the Brazilian domestic price was then compared
totheactual CIF pricesof theimports, adjusted to reflect the samelevel of trade asthe Brazilian prices.
Brazil asserted that it calculated the import price by adjusting CIF prices from import documents for
freight and other expenses associated with bringing the product to the Brazilian market. Thisresulted,
in Brazil's view, in an appropriate comparison at the same level of trade.
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179. Brazil asserted that it had aso found that average domestic prices had decreased in the first
two years of the period of the injury investigation, then increased in the later part of the period of
theinjury investigation. However, Brazil asserted that it determined that such increaseswere accounted
for by theinitiation of theinvestigation and theimplementation of the Plan Real, acurrency stabilization
plan that led to significant price increases. Therefore, Brazil concluded that these increases did not
indicate alack of price effect by the imports. In addition, Brazil asserted that the price information
had been accorded less significance in its determination than other factors.

180. Brazil asserted that, as indicated in the Ordinance, it had placed the most importance on the
volume of imports, the decline in production, and the increasing share of apparent consumption accounted
for by theimports, in reaching its determination that the subsidized imports caused injury. In Brazil's
view, this analysis was consistent with the requirements of both Article VI of GATT 1994 and the
Tokyo Round SCM Code. Brazil again noted that Article VI provided no guidance as to what factors
to consider in determining injury, and asserted that therefore, a consideration of reasonable factors
was sufficient to meet the requirements of Article VI. Brazil argued that its analysis considered all
relevant economic factors in making the determination.

181.  The Philippines asserted that Brazil's proffered explanations underlying its consideration of
constructed prices in evaluating price effects should be disregarded by the Panel because they were
ex post facto rationalizations. 1n addition, the Philippines asserted that Brazil' s explanations were in
any event flawed. First, by assuming that there were no Brazilian prices unaffected by the subsidized
imports, Brazil began its price effect analysis having already assumed such a price effect. Second,
Brazil's proffered explanation that prices had to be constructed because the domestic and imported
products were at different stages of production, and were thus not comparable without adjustment,
was without merit, given that Brazil's formulafor constructing the domestic price contained no adjustment
for differing stages of production. In addition, the Philippines argued that Brazil had failed to explain
or justify its calculation of a single average import price per country. The Philippines had pointed
out the difference between virtually all the CIF pricesreferred to in the Ordinance and those referred
toinDTIC Opinion004/95. Brazil'sargument that DT1C Opinion 006/95 wastheappropriatereference
did not address this concern, since DTIC Opinion 006/95 referred to the same set of import documents
asDTIC Opinion 004/95. However, in DTIC Opinion 006/95, different CIF priceswere derived from
thosedocuments, without any explanation. Thus, inthePhilippines view, Brazil' scal culation of import
prices was highly suspect, and therefore the evaluation of price effects was not based on positive
evidence.

182.  Brazil noted that the data contained in DTIC Opinion 004/95 was not necessarily find information
used as abasisfor the determination in the investigation and differed from the data contained in DTIC
Opinion 006/95. Brazil noted that, asstated inthefinal Ordinance, after the meeting with the Technical
Consultative Counsel at which DTIC Opinion 004/95 wasdiscussed, it was decided to collect additiona
injury information.

183.  The Philippines also argued that even DTIC Opinion 006/95 does not state any determination
concerning the cause of price increases, but merdy notes that price increases " may have' been occasioned
by the two factors referred to by Brazil. In the Philippines view, this was insufficient to constitute
afinding on the question. Moreover, Brazil' sargument failed to explain how priceincreasesin 1993-94
could be accounted for by the countervailing investigation initiated on 21 June 1994.

(© Impact of Imports and Other Factors
184.  Intheview of the Philippines, thefinding of causation ultimately hinged on the mere juxtaposition

of the following two factors: the decrease of the market share of the domestic producers of desiccated
coconut, which in turn supposedly decreased domestic production due to the lesser demand, and the
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increase in import volume and in import participation in domestic consumption. However, the Philippines
argued that there was no reliable evidence that desiccated coconut imports caused the difficulties dlegedly
experienced by the Brazilian desiccated coconut producers. Instead, the Philippines argued that the
evidence on record indicated that the problems of the domestic producers were caused by other factors
wholly peculiar to Brazil's coconut industry.

185.  The Philippines argued that, contrary to the requirements of Article VI of GATT 1994, Brazil
had ignored those other factors, and had merely listed them without assessing their impact or making
any findings to ensure that their adverse effects on the domestic industry were not blamed on the dlegedly
subsidized imports. Among the factors Brazil assertedly disregarded were Brazil's unusually high
domestic raw material and production costs. Inthisregard, thePhilippinescited DTIC Opinion 004/95,
referring to Brazil' sunusually high production cost. The Philippines maintained that the co-petitioners
had admitted that high costs and socid benefits made Brazil' s production cost higher than that of imported
products. The Philippines asserted that, in light of the admissions of the co-petitioners regarding the
significance of high domestic production costs, the failure to evaluate the extent to which those costs
caused the aleged injury was improper. Moreover, the Philippines argued the cost of coconut fruit
became prohibitive for producers of desiccated coconut when an aternative market, the "in natura’
market, offered coconut fruit prices higher than desiccated coconut producers. Yet, the Philippines
asserted that Brazil had failed to assesshow these prohibitiveraw material costs affected domestic prices
during the period under investigation.

186.  ThePhilippinesassertedthat the Ordinancelisted severa other non-import factorsthat adversely
affected the production of coconut fruit, and asaresult, the production of desiccated coconut. However,
Brazil had not explained why any one or combination of those other factors could not have caused
the aleged decrease in the production of coconut fruit and desi ccated coconut. Among the other factors
the Philippines asserted Brazil had admitted affected the coconut industry were: (1) a considerable
number of farmers had opted to change from giant or hybrid trees to dwarf trees;, (2) many farmers
had converted their farmsto non-coconut crops such as sugarcane, especialy in Brazil's Northeastern
region, whereBrazil' s coconut fruit production was most heavily concentrated; (3) all coconut farmers
chose not to replant senile trees, whose percentage of all of Brazil's coconut trees was not identified;
(4) farmers sold coconut lands to non-coconut industries that were widely expanding in Brazil's
Northeastern region; (5) the high prices offered by the "in natura’ market to fruit producers caused
a decrease in the offer of fruit to the processors of desiccated coconut; and (6) a drought lasted for
years during the period under review. In the Philippines view, the drought alone could account for
much of the decrease in desiccated coconut production due to the resulting fruit shortage, which in
turn caused, rather than was caused by, a corresponding increase in imports to remedy that shortage.

187.  Brazil argued that Article VI does not require an examination of other factorsin determining
whether thereisa causal connection between the injury and the subsidized imports. Under Article VI,
it was sufficient that the subsidized imports were found to causeinjury. However, Article 6:4 of the
Tokyo Round SCM Code does require the consideration of other factors, and Brazil asserted that it
had examined other factors that might be causing injury but found that the imported product was
neverthel ess causing material injury to thedomesticindustry. Referring to the Panel report in Salmon,
Brazil argued that past panel practice indicated that the consideration of other factors need not be
extensive. Brazil found that, asstated during theinvestigation, giventheimportance of theraw materia
in the total cost of fabrication of the desiccated coconut and the effect of the subsidies on the imported
desiccated coconut, the subsidized imports were by themselves the cause of the injury to the domestic
industry.

188.  The Philippines argued that Brazil erred in taking the position that Article VI does not require

an examination of other factorsin determining whether thereisacausa connection between the injury
and the subsidized imports. The Philippines questioned how investigating authorities could be sure
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that theinjury was caused by subsidized imports, rather than by other factors, other than by considering
the latter. Referring to the Pand report in Grain Corn, the Philippines argued that it was not enough
for aninvestigating country to have" acknowledged the existenceof factorsother than subsidizedimports
having an effect” on the domestic industry, if that country "made no effort to ensure that the injuries
caused by other factors were not attributed to the subsidized imports'.>* The Philippines also took
issue with Brazil' s statement that the analysis of other factors need not be extensive, arguing that while
the public summary of that analysis could be brief, the analysisitself should be extensive. Moreover,
the Philippines asserted, the explanation of the analysis should be more extensive if the investigation
showed that there were significant other factors present that could have caused injury to the domestic
industry. A mere listing of the "other factors' was insufficient, in light of the Panel report in Grain
Corn. For example, the Philippinesasserted that thedrought and theavail ability of an alternativemarket
for coconut fruit, the "in natura’ market, could very well account for all three e ements which Brazil
claimed supported its determination, the volume of imports, declines in domestic production, and the
increasing share of apparent consumption accounted for by the imports. Indeed, information on the
record indicated a correlation between import volume and drought-induced fruit shortages.

E. Agreement on Agriculture

189.  Even assuming that the investigated programmes constituted subsidies on the production of
coconut fruit, the Philippines asserted that they were not countervailable because they fully complied
with the developing country and de minimis exemptions under Article 6 of the Agreement on Agriculture.

190. The Philippines referred to Article 6.2 of the Agreement on Agriculture as recognizing that
"government measures of assistance, whether direct or indirect, to encourage agricultural and rural
development are an integra part of the development programmes of developing countries ...", and
that

"investment subsidieswhich aregenerally availableto agriculturein devel oping country
Members and agriculturd input subsidies generaly available to low-income or resource-
poor producersin devel oping country Members shall be exempt from domestic support
reduction commitments ... ".

The Philippines maintained that, as evidenced in the information furnished to Brazil, the Philippine
programmes, which in the Philippines view involve investment subsidies, e.g, replanting, and input
subsidies, e.g, fertilizers and affordable interest rates, complied with Article 6. These forms of assistance
were generally available, to the extent funds permitted, to the agricultura sector, including the most
disadvantaged sectorssuch as coconut farming. The Philippinesargued that inrecognition of thespecia
needs of developing countries, these programmes are exempt from any reduction commitmentsin the
Agreement on Agriculture.

191.  The Philippines also asserted that the de minimis provision of Article 6.4 of the Agreement
on Agriculture further exempts from reduction commitments even Philippine support measures which
do not meet the criteriain Article 6.2. Article 6.4 of the Agreement on Agriculture provides:

"(@ A member shall not be required to include in the calculation of its Current
Total AMS and shall not be required to reduce:

) product-specific domestic support which would otherwise be
required to be included in aMember's calculations ... where

%Grain Corn, para. 5.2.8.
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such support does not exceed 5 per cent of ... total value of
production of abasic agricultura product during the relevant
year; and

(i) non-product-specific domestic support ... where such support
does not exceed 5 per cent of the value of that Member' stotal
agricultural production.

(b) For developing country Members, the de minimis percentage under this
paragraph shall be 10 per cent”.

The Philippines argued that Brazil failed to estimate the amount of the aleged subsidy and to show
that the Philippines provided domestic support up to, or near, the corresponding de minimis amount.

192.  Thus, the Philippines argued, since the Philippine programmes complied with Article 6 of the
Agreement on Agriculture, Brazil could not impose countervailing measures on imports of Philippine
desiccated coconut without demonstrating that such imports caused materia injury to the relevant
Brazilian industry. However, the Philippines maintained that Brazil had failed to demonstrate that
the domestic industry suffered material injury, or that any injury that alegedly occurred could be
attributed to Philippine desiccated coconut imports, and not to other causes. Thus, Brazil's countervailing
duty on Philippineimports of desiccated coconuts was inconsistent with Brazil' s obligations under the
Agreement on Agriculture.

193.  Brazil asserted that the limitations on actionability provided for in Article 13 of the Agreement
on Agriculture did not apply in this case. First, the countervailing duties imposed by Brazil were not
subject to the limitations of Article 13, which applies to countervailing duties covered both by Article
V1 of GATT 1994 and by Part V of the Agreement on Subsidies and Countervailing Measures. Brazil
asserted that the Philippines had conceded that the SCM Agreement did not apply to this dispute by
virtue of Article 32.3. Therefore, Brazil argued that the Agreement on Agriculture similarly did not
apply, and the countervailing dutiesin this casewere not subject to any of thelimitationson actionability
provided in Article 13.

194.  Brazil dso maintained that the Philippines arguments that its subsidy programmes were not
countervailable because they complied with developing country and de minimis exemptions under
Article 6 of the Agreement on Agriculture were superfluous. Brazil asserted that the Philippines had
recognized that the Agreement on Agriculture merely required that Brazil make afinding of material
injury totherelevant Brazilian industry beforeimposing countervailing dutieson these products. Brazil
read the Philippines’ argument to claim that its programmes were covered by Article 13(b)(i), which
requires Brazil to make an injury finding.> Thus even if the Philippines were correct in arguing that
the Agreement on Agriculture is applicable, and that the Philippine programmes complied with that
Agreement, Brazil had made the requisite injury finding, consistent with the requirements of the
Agreement on Agriculture.

195. Brazil aso contended that, even assuming, arguendo, that Article 13(b)(i) were applicablein
this case, the Philippines had failed to demonstrate that its programmes met the requirements of that
provision. BecauseArticle 13 of the Agreement on Agricultureisan exception to the SCM Agreement,
in Brazil's view the Philippines bore the burden of demonstrating that its programmes qualified for

>InBrazil' sview, the Philippineswasnot arguing that the Philippine programmes were non-actionabl e under
Article 13(a) Agreement on Agriculture, as meeting the requirements of Annex |1 of the Agreement on Agriculture,
the so-called "green box".
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that exception. Brazil considered that the Philippines argument, that its programmes fell within
Article 13(b) because they provide domestic support within de minimis levels and in conformity with
Article 6, was insufficient. In Brazil's view, the Philippines provided no specific evidence that its
programmes complied with the requirements of Article 6.2.% Brazil asserted that, lacking any specific
factua support, the conclusory statements of the Philippines failed to meet the Philippines burden
of demonstrating compliance with Article 6.2. Moreover, the conclusory statements themselvesfailed
tostatetherequired conclusions: the Philippinesdid not statethat the subsidiesweregeneraly available
to "low-income or resource-poor producers,” but that they were generally available to the agricultural
sector, "including the most disadvantaged sectors such as coconut farming".* In Brazil's view this
made clear that the programmes were not limited to "low-income or resource-poor producers'.
Moreover, Brazil argued that the Philippines statement that the programmes were generally available,
whether to the agricultura sector or to low-income or resource-poor producers, was inaccurate. Most
of the investigated programmes were available only to those growing coconuts, and others (e.g., the
Agrarian Reform Programme) were availableonly for alimited number of products. Other low-income
and resource-poor producers did not receive the subsidies in question. Thus, Brazil asserted that the
subsidies did not fully conform to the requirements of Article 6.2.

196. Brazil also argued that the Philippines had failed to demonstrate that its subsidies were de
minimis. Instead, the Philippines had simply asserted that Brazil had failed to show that the Philippine
programmes exceeded de minimis levels. Brazil considered that the Philippines mistakenly assumed
that the burden was on Brazil to demonstrate that the Philippines did not qualify for the exception.
InBrazil' sview, the Philippine argument highlighted the fundamental flaw of the position that theterms
of the Agriculture Agreement applied to Brazilian activity that pre-dated the Agreement, by requiring
Brazil to have applied theterms of an agreement that wasnot eveninforceat thetimethat Brazil initiated
the investigation that resulted in the imposition of duties.

V. ARGUMENTS PRESENTED BY THIRD PARTIES
A. Canada

197. Canadaargued that, notwithstanding Article 32.3 of the SCM Agreement, Articlesl, Il, and
VI of GATT 1994 were applicable to existing countervailing measures, even if those measures were
first enacted or imposed before the entry into force of the WTO. In Canada s view, there was nothing
retroactiveinrequiring WTO Membersto continueto maintain only thosetariff and non-tariff measures
that were consistent with their GATT 1994 obligations. Moreover, the inapplicability of the SCM
Agreement to an investigation did not prevent the application of Article VI of GATT 1994 to existing
countervailing measures imposed as a result of such investigations. In Canada's view, the possible
applicability of the Tokyo Round SCM Code, and the potential inapplicability of the SCM Agreement,
were not germane to the question of whether the Brazilian measure in question could be justified as
a countervailing duty under Article VI.

198. Canada argued that the obligations of Articles| and Il of GATT 1994 applied to all measures
of aWTO Member, including measures that were initiated or imposed before the entry into force of
the WTO for that Member. Accordingly, the exceptions to those Articles, in particular Article VI

*Brazil asserted that the Philippines had not provided this information during the investigation, either.
*Brazil noted that thisargument contradicted the Philippines claim that the subsidiesto the coconut growers

were funded by the coconut levy. If the programmes were generally available to the agricultural sector, there
would be no possibility that a levy on the coconut producers entirely funded the programmes.
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of GATT 1994, wereequally availableto aMember complained against to justify a measure, provided
that it met the criteria set out in Article VI.

199. Canada noted that under the GATT 1947, Contracting Parties enjoyed the protection of
Articles VI and XVI of GATT 1947, and the benefits of GATT 1947 dispute settlement, while the
signatoriesto the Tokyo Round SCM Code had additional rightsand obligationsthat they could enforce
under the dispute settlement mechanism of that Code. Contracting Parties which were also signatories
to the Tokyo Round SCM Code had the choice of proceeding under the Code or the GATT, and the
choice of forum depended on the nature of the asserted inconsistency, the nature of gpplicable obligations,
and the remedies available.

200. Withtheentry intoforceof theWTO Agreements, thevarious Agreementsthat have superseded
the Tokyo Round Codes areintegral to the WTO and apply to all Members, with the DSB asthe single
forum for enforcement of rights and obligations under any of the Agreements. However, the fact that
aWTO Agreement, inthiscasethe SCM Agreement, may not beapplicabl eto the specific circumstances
of a case did not preclude the application of GATT 1994, in this case Article VI, to the same
circumstances. In Canada's view, the text of Article 32.2 of the SCM Agreement expressly limited
the application of that Agreement only, and not the application of ArticleV1 of GATT 1994. Moreover,
there was nothing in GATT 1994 itself that limited its application to measures or practices imposed
or enacted after the entry into force of the WTO for the Members concerned. Canada maintained that
nothing in the SCM Agreement or GATT 1994 prevented the application of GATT 1994 obligations
to existing measures. In Canada's view, the Panel has jurisdiction to examine all existing measures
for consistency with obligations that have not been expressly excluded from its jurisdiction. The
inapplicability of the SCM Agreement or the applicability of the Tokyo Round SCM Code should not
precludeapand from reviewing the existing measures of aMember for consistency withthat Member's
on-going GATT 1994 obligations. The fact that enactment or imposition of a measure antedated the
entry intoforceof theWT O should not precludereview of themeasureascurrently appliedin accordance
with WTO norms due to concerns over retroactivity or the legal distinctiveness of GATT 1994 and
GATT 1947.

201. Canadaalsoargued that theexistenceof potential recoursetotheTokyo Round SCM Committee
for dispute settlement under the Tokyo Round SCM Code was not dispositive of the issue - the
availability of one forum and lega instrument did not foreclose the availability of other fora or
instrumentsto WTO Members, and in particular did not foreclose reliance on basic GATT obligations
by WTO Members. Similarly, the possibility of domestic review proceedings in Brazil was not
dispositive of the issue. Nothing in the Tokyo Round SCM Code, the SCM Agreement, or GATT
1994 required the Philippines to chalenge existing measures through domestic review mechanisms
to the exclusion of the WTO dispute settlement process.

202. Canadaaso agreed that Brazil' s failure to consult with the Philippines constituted a violation
of Brazil's obligations under Article 4.3 of the DSU. In Canada's view, whatever Brazil's view of
the appropriate terms of consultations, the refusal to consult without first establishing those terms
constituted arefusal to consult in violation of Brazil's obligations. Entering into consultations where
a request is made was a basic procedura obligation of every WTO Member. Brazil should have
presented its substantive or procedural objections to the Philippines during consultations, and at the
meetings of the DSB, and ultimately to a panel, rather than frustrating the consultative process.

B. European Communities
203.  Onthequestion of thelaw applicabletothisdispute, the EC took the position that the Philippines

had brought its complaint to the wrong forum under thewrong law. The EC argued that the principle
of non-retroactivity of treaty obligations, embodied in Article 28 of the Vienna Convention, precluded
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the application of ArticleV1 of GATT 1994 to the Brazilian countervailing measuresin question. This
interpretation was, in the EC's view, consistent with the transitional provisions of Article 32.3 of the
SCM Agreement, as well as the Tokyo Round SCM Committee's Decision on Consequences of
Termination. Inthe EC'sview, the principle of non-retroactivity required that the determination made
by Brazil be challenged only under the provisions of the law in force between the parties at the time
the application wasfiled, i.e., GATT 1947 and the Tokyo Round SCM Code. The EC noted that the
Philippines continued to have recourse to dispute settlement under the Tokyo Round SCM Code, and
in addition, if it considered the collection of countervailing duties after 1 January 1995 inconsistent
with GATT 1994, it could seek areview under Brazilian law, which review would be conducted in
accordance with the SCM Agreement and GATT 1994. Finadly, the EC argued that Article 13 of the
Agriculture Agreement applies only with respect to investigations covered by both Article V1 of GATT
1994 and the SCM Agreement. Pursuant to Article 32.3 of the SCM Agreement, that Agreement did
not apply to theBrazilian countervailing duty. Consequently, regardlessof thePanel' s decision whether
Article VI applied to this dispute, Article 13 of the Agreement on Agriculture did not apply, and the
Philippines claim relating to that provision should be deemed inadmissible. The EC also supported
the Brazilian request for a preliminary ruling on the question of the admissibility of the Philippines
claims, particularly since Brazil's abjections covered al the claims raised by the Philippines.

204. TheEC rgected the Philippines argument that Article 30.3 of the Vienna Convention required
the application of GATT 1994 to this dispute. The EC argued that there was no conflict between the
Tokyo Round SCM Code and GATT 1994 with respect to the Brazilian investigation, since Article VI
of GATT 1994 did not apply to that investigation. Consequently, there was no need to resort to
Article 30.3 todeterminetheapplicablelaw, astherewasno conflict between successivetreatiesdealing
with the same subject matter.

205. The EC supported Brazil's view that Article 28 of the Vienna Convention precluded the
application of Article VI of GATT 1994 to this dispute, since the investigation was initiated pursuant
to an application made prior to the entry into force of the WTO Agreements, including the SCM
Agreement. In the EC's view, the operative act in this case was the application for countervailing
duty, filed in 1994. The investigation, and the resulting duties, al flowed from that act, and must
al bejudgedinlight of thelaw in effect at thetime of that act. The EC noted that the WTO Agreement
did not contain any express provision requiring theretroactive application of ArticleVI of GATT 1994,
nor was there any other basis on which such an intention could be established. To the contrary, the
terms of the SCM Agreement, and the decisions of the Tokyo Round SCM Committee supported the
conclusion that no retroactive application was intended.

206. The EC dso noted that, unlike the Tokyo Round SCM Code and GATT 1947, which were
distinct agreementswith their own dispute settlement procedures and differing membership, Article VI
of GATT 1994 and the SCM Agreement are part of the same agreement, the WTO Agreement, bind
all Members, and are covered by the same dispute settlement arrangements. The EC asserted that
the title and wording of Article 10 of the SCM Agreement evidence the intention of the parties that
Article VI of GATT 1994 should apply only in conjunction with the more detailed rules contained
inthe SCM Agreement. Moreover, the EC asserted that thissameintentionisreflectedin Article 32.1
of the SCM Agreement, and was further confirmed by the language of Article 13 of the Agreement
on Agriculture. Article 13 of the Agreement on Agriculture exempted from the imposition of
countervailing duties those countervailing duties covered by Article VI of GATT and Part V of the
SCM Agreement. The EC argued that this indicated that the drafters of the WTO Agreement did not
envisage the autonomous application of Article VI of GATT 1994. The EC maintained that, had such
an eventuality been contemplated, it would have been anomalous not to extend the exemption to the
imposition of countervailing duties which are covered only by Article VI of GATT 1994.
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207. The EC distinguished between the application, investigation, and imposition of duties, and
the continued collection of duties. The EC argued that the collection of countervailing duties on
individual shipments could be characterized as a situation arising out of a previous act. As such, the
law applicable to continuing collection of duties was that in effect at the time duties were actually
collected. Thus, for duties collected after the entry into force of the WTO, Article VI of GATT 1994
would apply. Inthe EC's view, however, in that case, the only obligation of the importing country
would beto open, upon request, areview of themeasures, inlight of the new requirementsof Article VI
of GATT 1994, which review would be conducted under the SCM Agreement. The EC cited the decision
of the Panel in Non-Rubber Footwear in support of its view, arguing that the situation in that case
involved asimilar issue, and the Panel inthat case concluded that a though the determinationsunderlying
the duties could not beinvalidated, the collection of duties pursuant to those determinations was subject
to the new requirements of the Tokyo Round SCM Code. However, the Panel had further concluded
that the importing country's obligations in this regard were satisfied if aright to request areview of
the determination was afforded.

208. Regarding the issue of the scope of the terms of reference, in response to a question from the
Panel, the EC argued that a precise statement of claimsin the request for establishment of a panel was
essential to safeguard the defenserights of therespondent aswell astheright of third partiesto intervene
in the dispute. Moreover, a precise definition of claims was necessary to ensure that the parties had
been given an opportunity to reach a satisfactory solution of the matter during the consultation stage.
The EC considered that the Panel reports referred to by Brazil on this matter provided a correct view
of what constitutes a claim, and of the degree of specificity required for a claim to be considered by
apanel. The EC also argued that the principles developed by these Panels had been confirmed by
Article 6.2 of the DSU. The EC considered that, in accordance with the terms of Article 6.2 of the
DSU and the principles derived from previous Panel reports, the request for establishment of a panel
should include, with respect to each particular claim, at least the following elements: (a) theinfringing
measure, (b) the obligation under the WTO Agreement which the complainant considered to have been
violated, and (c) a brief explanation of the way in which the measure infringed the legal obligations.
With respect to element (b), the EC maintained that a simplereference to one of the WTO Agreements
without further specification was clearly insufficient, and a reference to a particular Article might be
insufficient if the Article laid down more than one obligation. With respect to element (c), the EC
stated that the explanation wasto bedistinguished fromthearguments, i.e. thelegal or factua reasoning
advanced to support, clarify, or explain the clam. The EC noted in this regard that a claim might
be supported by one or more arguments, and the same argument might support one or more claims.
Furthermore, the EC maintained that the claims should be specifically identified as such in the request
for establishment of apanel. The EC asserted that practice under the DSU, while still very limited,
confirmed these principles, referring inthisregard to thereport of the Panel in Reformulated Gasoline,
para. 6.19, andtheinterim report i ssued to thepartiesin Japan - Taxes on al coholic beverages, WT/D S8,
10, 11, para 6.

C. Indonesia

209. Indonesia supported the Philippines position that the countervailing duty imposed by Brazil
was inconsistent with Articles V1:3 and 6(a) of GATT 1994 and the Agreement on Agriculture. In
Indonesid s view, the Philippine programmes, although they could be categorised as subsidies, were
not countervailable, asthey were fully in compliance with developing countries’ rights and the de minimis
exception of Article6 of the Agriculture Agreement. Indonesiaargued that since Brazil' sdetermination
was made in August 1995, the Agreement on Agriculture was applicable. Indonesia aso argued that
Brazil erred in relying on the best information available, and failed to take account of relevant information
submitted by the Philippines.
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D. Sri Lanka

210.  Sri Lankatook the view that the countervailing duty in question, as applied both to imports
of desiccated coconut from the Philippines, and to imports of desiccated coconut and coconut milk
powder from Sri Lanka, was inconsistent with the provisions of GATT 1994 and the Agreement on
Agriculture. Sri Lanka asserted that, in imposing that duty, Brazil had violated Articles | and Il of
GATT 1994. In Sri Lanka s view, the countervailing duty could not be justified under Article VI of
GATT 1994. Sri Lanka asserted that the Sri Lankan programmes investigated by Brazil were not
subsidies, since they were paid for by a mandatory levy on exports of coconut products. In addition,
the Philippine domestic support measures found by Brazil to constitute subsidies, like the Sri Lankan
domestic support measuresalsofound by Brazil to constitute subsidies, fell intothe" green box" category
of non-actionable subsidies under Article 13 of the Agreement on Agriculture.

E. United States

211.  The United States took the position that the Philippines was entitled to invoke Article VI of
GATT 1994. In the United States' view, Brazil improperly relied on the fact that it commenced its
countervailing duty investigation on imports of desiccated coconuts before 1 January 1995 to argue
that GATT 1994 does not apply to that investigation. However, when Brazil becameaWTO Member,
it assumed the abligation not to levy countervailing duties after that date in amanner inconsistent with
Article VI of GATT 1994. Brazil accepted this obligation notwithstanding its already-initiated
countervailing duty investigation on desiccated coconut. The United States asserted that, should Brazil
fail to respect its obligation to levy countervailing duties in a manner consistent with Article VI of
GATT 1994, and levy dutiesin amanner inconsistent with its schedule of tariff concessions, it would
impair itstariff bindingsinviolation of Articlell of GATT 1994, whichit aso accepted when it became
aWTO Member. Inthe United States' view, for purposes of determining Brazil’ s obligations under
Article VI of GATT 1994, it was irrelevant when Brazil had commenced its countervailing duty
investigation. The United States argued that while the SCM Agreement did not apply to this dispute,
that situation did not affect the application of ArticleVI of GATT 1994. The United States, in response
to a question from the Panel, indicated that the provisions of Article 10 of the SCM Agreement did
not affect itsanalysisof theissue of applicablelaw. TheUnited Statesasserted that Article 10, requiring
that countervailing duties be imposed pursuant to the provisions of Article VI of GATT 1994 and the
SCM Agreement, was applicable only in the case of investigations initiated pursuant to applications
made after 1 January 1995, which was not the case here.

212. TheUnited States argued that the application of Article VI of GATT 1994 in this case did not
represent theimposition of anew treaty obligation in respect of past acts, factsor situationsin violation
of Article 28 of the Vienna Convention. The act of imposing a countervailing duty was the act, fact
or situation that is relevant. That act -- the imposition of the countervailing duty -- occurred after
1 January 1995. As such, Brazil was obligated to impose duties in accordance with its commitments
under GATT 1994.

213. The United States contended that, if GATT 1994 were not interpreted in this fashion,
unacceptable, and unintended, results would ensue. For example, Members of the WTO which had
not been signatories to the Tokyo Round SCM Code would have no basis upon which to enforce their
rights if they were denied an injury test in a countervailing duty investigation commenced before
1 January 1995. GATT 1994 wastheapplicableprovisioninsuchinstancesandits stand-al onecharacter
must be preserved. The United States observed that Brazil itself had brought disputes under GATT 1994,
for instanceagainst the United States concer ning regul ationson conventional andreformulated gasoline.

214.  The United States also took the position that, should the Panel find that the Philippines was
within its rights to bring this dispute under GATT 1994, the Panel must conduct its examination of
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this matter in light of the provisions of Article VI of GATT 1994, without reference to the
SCM Agreement or the Tokyo Round SCM Code. The United States observed that the terms of reference
for this dispute referred to the relevant provisionsin GATT 1994 and the Agreement on Agriculture,
as well as the Philippines request for establishment of a panel, Brazil’s communication to the DSB
and the record of discussions at the meeting of the DSB on 21 February 1996. Article 7.2 of the DSU
statesthat “ [p]anel s shall addressthe relevant provisionsin any covered agreement or agreements cited
by thepartiesto thedispute.” Thus, theonly trade agreementswhich the Panel isfreeto use asguidance
in determining the legal rights and obligations of the parties in this case are those which are covered
agreements and are cited by the parties. Since the Tokyo Round SCM Code is not a “ covered
agreement” listed in Appendix 1 of the DSU, the United States argued that the Panel has no authority
to apply the Tokyo Round SCM Code. Further, the SCM Agreement was equally unavailable as guidance
for the Pand. By its own terms, Article 32.3, the SCM Agreement applied only to investigations initiated
pursuant to applications made after 1 January 1995. Given the DSU mandatein Articles 3.2 and 19.2
that panels “ cannot add to or diminish the rights and obligations provided for in the covered agreements,”
it wasimportant that the Panel not consider agreements that were neither covered agreements nor cited
by the parties. To do so would affect the rights and obligations of the parties in contravention of the
terms of Article 3.2 and 19.2.

215. TheUnited Statesasserted that thePhilippines first submissionreferred, without directly citing,
to concepts which mirror those contained in the Tokyo Round SCM Code and/or the SCM Agreement,
but to which Article VI of GATT 1994 makes no reference. The United States argued that if the
Philippines cannot rely on these Agreementsdirectly, it may not incorporatetheir principlesby indirect
reference.

216. In support of its position, the United States referred to the report of the Panel in the Oilseeds
case. That Panel foundthat it could only makefindingsin respect of GATT 1947 and could not interpret
the Tokyo Round SCM Code:

"The Panel was established to make findings ‘in the light of the relevant GATT
provisions’; it therefore does not have the mandate to propose interpretations of the
provisions of the Subsidies Code which the Community invokes to justify its position”.*

217.  TheUnited Statesidentified specific passagesin the Philippines’ first submissionwhichreferred
to concepts in the Tokyo Round SCM Code and/or the SCM Agreement, which were not found in
Article VI of GATT 1994, and asserted that with regard to these arguments, the Panel should take
care to insure that its examination did not extend beyond the concepts as envisaged under Article VI
of GATT 1994 to an assessment of the elaborations of conceptsin either the Tokyo Round SCM Code
or the SCM Agreement. The Panel should, in the United States view, take a*“ clean slate” approach
totheconceptsin Article V1 of GATT 1994 and determine on the basis of theinformation at its disposal
whether Brazil’s conduct of this investigation was in compliance with the standards of Article VI of
GATT 1994 or not. It was imperative that the Panel refrain from creating new rights and obligations
that are not included in the text of Article VI or that cannot be fairly said to flow directly from it.
To do otherwise would affect the balance of the parties’ rights and obligations under GATT 1994,
contrary to DSU Articles 3.2 and 19.2.

218. The United States also argued that there were two fundamental flaws in Brazil's injury
determination, which made it inconsistent with Article VI of GATT 1994, without reading into that
Article the refined standards provided in the Tokyo Round SCM Code or the SCM Agreement. First,
ArticleV1:6(a) requires a causa nexus between the subsidized imports and materia injury. However,

5'Oilseeds, para. 154.
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inthe United States' view, Brazil' sinjury determination did not discusswhy such a causal nexus might
exist. Thiswas not a question of the adequacy of the analysis; the Brazilian determination effectively
had no analysis of causation. This absence of causal anaysis was inconsistent with Article V1.

219.  Second, Article V1:6(a) refersto materia injury to "an" established domestic industry. However,
the United States asserted that the injury determination in this case did not use a consistent definition
of domestic industry for its conclusions concerning materia injury. The failure to base conclusions
concerning material injury on a consistent industry definition, with no plausible reasons for this
inconsistency, was impermissiblein the light of the requirement in Article VI to assess materia injury
to "an" established domestic industry.

220. TheUnited States also argued that the Panel should reject the Philippines’ request for specific
and retroactiveremedies, i.e., that Brazil revokeits countervailing duty on desiccated coconut exports
from the Philippines and reimburse any duties collected. In the United States' view, such specific
and, inthecase of reimbursement retroactiveremedieswereinconsistent with established GATT practice
andtheDSU. Instead, the United States argued that the Panel should make agenera recommendation,
consistent with the DSU and established GATT practice, that Brazil bring its countervailing duty order
into conformity with Article VI of GATT 1994.%8 Inthe United States' view, GATT rulesand remedy
recommendationsare designed to protect expectationson the competitiverel ationship betweenimported
and domestic products, rather than expectations on export volumes.

221.  TheUnited Statesal soargued that the only support for granting specific andretroactiveremedies
lay in three preWTO adopted pand reports involving anti-dumping and countervailing duties. However,
the United States argued, a careful analysis of the DSU demonstrated that, insofar as remedies are
concerned, the drafters of the DSU did not intend that anti-dumping and countervailing duty disputes
betreated any differently than other types of disputes. In addition, evenif the DSU were not dispositive
on thisissue, the Panel should not accord the three adopted panel reports any weight, because (1) the
reportsthemselvesweredevoid of any justificationfor treating anti-dumping and countervailing disputes
differently than other types of disputes, and (2) a review of the history of unadopted anti-dumping
and countervailing duty panel reports indicated that there was no consensus under the pre-WTO regime
that specific and retroactive remedies were ever appropriate.

222.  Regarding the issue of the scope of the terms of reference, in response to a question from the
Panel, the United States stated that the Panel was required to examine "the matter" before it, which
in the United States view referred to the subject matter of the dispute as described in the request for
establishment of apanel. Referring to Article 6.2 of the DSU, the United States asserted that, while
the complaining party must identify the measures at issue, it need not put the contents of itsfirst panel
submission into its request for establishment of a panel, and need only provide asummary of the legal
basis sufficient to present the problem clearly. Inthe United States' view, it followed that particular
legal claims did not need to be identified with specificity, for instance by article of the agreement
concerned. However, it was necessary to identify the legal basis for the request for establishment of
a panel sufficiently to provide fair notice to the defending party and potentia third parties. The
United States asserted that the degree of specificity needed could best be judged in the context of the
particular case, guided by the requirement of provision of fair notice. The United States maintained
that an exact description of issues was not required under previous dispute settlement procedures, and
to extent it may have been, this practice had been overruled by the terms of Article 6.2 of the DSU.

*The United States noted, with respect to the Philippines claim that Brazil’ s failure to revoke the countervailing
duty on desiccated coconut and to reimburse any duties paid was inconsistent with Brazil’s obligations under
Article V1:3 and 6(a) of the GATT 1994, that it agreed with Brazil’ s statement and similarly did not understand
how failureto revoke and reimburse, inthe absence of afinding that theimposition wasinconsistent with Brazil’s
obligations, could possibly congtitute a violation in its own right.
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TheUnited Statesindicated that guidanceon the principleit put forward could be taken from thereports
of the Panels in the two Salmon disputes.

223.  Inthe United States view, the resolution of the question whether specific issues were within
the terms of reference required examination of the precise terms contained in the request for establishment
of apanel. Referring specificaly to the instant dispute, the United States argued that, since the legal
basis of the complaint referred exclusively to specific articles of GATT 1994, it would not seem to
beappropriately within theterms of reference of the Panel to now expand thelegal basisof thecomplaint
toentirely new provisionsor to new measures, since the DSB would not have been on notice. However,
if the clams in dispute merely involve particular arguments regarding the matter referred to in the
request for establishment of a panel, and those arguments were based on the lega basis stated in that
request, then the Panel could consider those arguments consistent with the terms of reference.

224.  The United States took no position with respect to the applicability of the Agreement on
Agriculture in this dispute.

VI. FINDINGS
A. Applicable Law

225.  The first issue confronting this Panel is to determine whether the lega obligations cited by
the Philippines are applicable to the disputed measure. The Philippines aleges that the imposition
by Brazil of a countervailing duty on desiccated coconut from the Philippines was inconsistent with
Articlesl, Il and VI of GATT 1994 and Article 13 of the Agreement on Agriculture. Brazil contends
that under customary principlesof international law and thetermsof theWTO Agreement itself, neither
GATT 1994 nor the Agreement on Agriculture apply to this dispute, as the investigation leading to
the imposition of the measure wasinitiated pursuant to an application received prior to thedate of entry
into forceof theWTO Agreement. Accordingly, thisPanel isrequiredto address, asathreshold matter,
whether Articles |, I, and VI of GATT 1994 and Article 13 of the Agreement on Agriculture are
applicableto thisdispute. It should be emphasized that because thisissuerelatesto the entry into force
of the new WTO regime, the question of applicable law facing this Panel will cease to be relevant as
this type of dispute becomes rarer and eventually disappears altogether.

1 Applicability of GATT 1994

226.  Within the WTO system, the use of countervailing measures is governed principaly by
GATT 1994 and the WTO Agreement on Subsidies and Countervailing Measures ("the SCM
Agreement"). Althoughthe Philippinesdoesnot invokethe SCM Agreement in thiscaseand, of course,
is not required to do so, its applicability or otherwise to this dispute is highly relevant to the broader
issue of applicable law. If wewereto conclude that the SCM Agreement did not constitute applicable
law in this dispute, in the sense that neither the parties nor this Panel could invoke it in construing
therightsand obligationsin dispute, wewould be presented with theissuewhether ArticleVI of GATT
1994 and Article 13 of the Agreement on Agriculture could apply on their own, independently of the
SCM Agreement. If, in turn, we were to find that Article VI of GATT 1994 and Article 13 of the
Agreement on Agriculture could not apply on their own, then the non-applicability of the SCM
Agreement would render Article VI of GATT 1994 and Article 13 of the Agreement on Agriculture
inapplicable as well. In this case, the Philippines claims under these provisions could not succeed.

227.  This Pand should make clear that if we were to find that, because of the non-applicability of

the SCM Agreement, Article VI of GATT 1994 and Article 13 of the Agreement on Agriculture do
not apply to thisdispute, thiswould not mean that the SCM Agreement supersedesArticle VI of GATT
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1994 as the basis for the regulation by the WTO Agreement of countervailing measures. It is evident
that both Article VI of GATT 1994 and the SCM Agreement have force, effect, and purpose within
the WTO Agreement. That GATT 1994 has not been superseded by other Multilateral Agreements
on Tradein Goods ("M TN Agreements") is demonstrated by a general interpretive note to Annex 1A
of the WTO Agreement.>® The fact that certain important provisions of Article VI of GATT 1994
are neither replicated nor elaborated in the SCM Agreement further demonstrates this point.®° Thus,
thequestion for consideration isnot whether the SCM Agreement supersedesArticleV1 of GATT 1994.
Rather, it iswhether Article VI creates rules which are separate and distinct from those of the SCM
Agreement, and which can be applied without reference to that Agreement, or whether Article VI of
GATT 1994 and the SCM Agreement represent an inseparable package of rights and disciplines that
must be considered in conjunction.

€)) Applicability of the SCM Agreement

228.  Article 32.3 is atransition rule which defines with precision the tempora application of the
SCM Agreement. Article 32:3 provides that:

" Subject to paragraph 4, the provisions of this Agreement shall apply to investigations,
and reviews of existing measures, initiated pursuant to applications which have been
made on or after the date of entry into force for a Member of the WTO Agreement”.

The WTO Agreement entered into force for Brazil on 1 January 1995. Although the definitive
countervailing duty on desiccated coconut from the Philippines was imposed on 18 August 1995, the
investigation leading to the imposition of the duty was initiated on 21 June 1994 pursuant to an application
made on 17 January 1994, prior to the date of entry into force of the WTO Agreement for Brazil.
Thus, in accordancewith theordinary meaning of Article32.3, the SCM Agreement does not constitute
applicable law for the purpose of the dispute before us.

229. Wedo not find persuasive arguments that Article 32.3 of the SCM Agreement, by referring
to"investigations," limitstheapplication of that Agreement only with respect tothe" procedural” aspects
of investigations. The text of Article 32.3 itself does not indicate that that provision applies only to
"procedural" as opposed to "substantive" aspects of an investigation. Rather, it provides that an
investigation initiated pursuant to an application made on or after the date of entry into force shal be
conducted in accordance with the provisions of the SCM Agreement in its entirety -- procedura and
substantive. Moreover, any effort to distinguish betweenthe" substantive" and " procedural™ obligations
of the SCM Agreement would generate considerable confusion and dispute, as the distinction between
the two types of abligations in practice could prove extremely difficult. We share the view of the
Philippines that one object and purpose of Article 32.3 is to prevent WTO Members from having to
redo investigations begun before the entry into force of the WTO Agreement in accordance with the

*The general interpretive note to Annex 1A provides that, "[i]n the event of a conflict between aprovision
of the General Agreement on Tariffs and Trade 1994 and a provision of another agreement in Annex 1A of the
Agreement Establishing the World Trade Organization ... the provision of the other agreement shall prevail to
the extent of the conflict". Such an interpretive note would be unnecessary if the MTN agreements superseded
GATT 1994.

%For example, the SCM Agreement does not replicate or eaborate on Article VI:5 of GATT 1994, which
proscribes theimposition of both an anti-dumping and a countervailing duty to compensate for the same situation
of dumping and export subsidization, nor does it address the issue of countervailing action on behalf of athird
country as provided for in Article V1:6(b) and (c) of GATT 1994. If the SCM Agreement were considered to
supersede Article VI of GATT 1994 altogether with respect to countervailing measures, these provisionswould
lose all force and effect. Such a result could not have been intended.
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new and more detailed procedural provisions of the SCM Agreement. In our view, however, this
consideration is equally applicable to the substantive provisions of the SCM Agreement, which differ
in significant respects from those of the Tokyo Round Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the General Agreement on Tariffs and Trade ("the Tokyo Round
SCM Code"). Throughout the course of an investigation, both procedural and substantive decisions
must be made, and if an investigation were to become subject to new and different rules at some point
during the investigation the investigating authorities would be required to return to the beginning and
to re-examine decisions already taken.® Accordingly, we consider that the concept of "investigation"
as expressed in Article 32.3 includes both procedura and substantive aspects of an investigation and
the imposition of a countervailing measure pursuant thereto.

230. Wefind equally unpersuasivethe argument that, while Article 32.3 might preclude application
of theSCM Agreement to theimposition of acountervailing duty resulting from aninvestigationinitiated
pursuant to an application made before the date of entry into force of the WTO Agreement, it does
not preclude the application of the SCM Agreement to the continued collection of duties after that date.
Article 32.3 defines comprehensively the situationsin which the SCM Agreement applies to measures
which were imposed pursuant to investigations not subject to that Agreement. Specificaly, the
SCM Agreement appliesto "reviews of existing measures' initiated pursuant to applications made on
or after thedate of entry into force of theWTO Agreement. Itisthusthrough the mechanism of reviews
provided for in the SCM Agreement, and only through that mechanism, that the Agreement becomes
effective with respect to measures imposed pursuant to investigations to which the SCM Agreement
does not apply. If, asthe Philippines argues, apanel could examinein thelight of the SCM Agreement
the continued collection of a duty even where its imposition was not subject to the SCM Agreement,
and if, as the Philippines argues, that examination of the collection of the duty extended to the basis
on which the duty was imposed, then in effect the determinations on which those duties were based
would be subject to standardsthat did not apply -- and which, in the case of determinations made before
the WTO Agreement was signed, did not yet even exist -- at the time the determinations were made.
In our view, such an interpretation would be contrary to the object and purpose of Article 32.3 and
would render that Article a nullity.

231. In conclusion, we find that the SCM Agreement does not constitute applicable law for the
purposes of this dispute.

(b) Separability of ArticleVI of GATT 1994 and the SCM Agreement

232.  Having concluded that the SCM Agreement does not constitute applicablelaw for the purposes
of this dispute, we next examine the implications of this conclusion for the Philippines claims under
GATT 1994. The question presented is whether Article VI of GATT 1994 can apply to adisputein
circumstances where, pursuant to Article 32.3, the SCM Agreement does not apply. In other words,
we are confronted with the issue whether the provisions of Article VI of GATT 1994 relating to
countervailing duties are susceptible of application and interpretation independently of the SCM
Agreement. If the answer to this question is yes, then Article VI of GATT 1994 represents the law
applicable to this dispute. If, by contrast, we conclude that, in relation to disputes concerning
countervailing measures, ArticleVI of GATT 1994 isinseparablefromthe SCM Agreement and cannot
be interpreted and applied independently of that Agreement then, pursuant to Article 32.3, the SCM
Agreement, and any other provisions that depend on it, do not apply, and we cannot consider the
Philippines claims under Article VI of GATT 1994 in this dispute.

61Asan example, the determination of the domestic industry must be made at an early stage as aprerequisite
to subsequent stepsin theinvestigation. The SCM Agreement contains provisionsrelating to this definition that
are not part of the Tokyo Round SCM Code. If the SCM Agreement applied to ongoing investigations, aWTO
Member would be required to re-examine its domestic industry determination in light of these new provisions.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 61

233.  Asafirst step, wewill review whether the textual provisionsdefining the relationship between
ArticleVI of GATT 1994 and the SCM Agreement, intheir ordinary meaning, shed light on thisissue.
We will thereafter consider whether an interpretation whereby Article VI of GATT 1994 applies
independently in situations where the SCM Agreement does not apply would be supported by a
consideration of the object and purpose of the relevant provisions. After examining precedents under
GATT 1947 potentially relevant to theissue of theindependent application of ArticleVI of GATT 1994,
we will consider whether there are any consequences of a conclusion that Article VI of GATT 1994
cannot apply independent of the SCM Agreement which would cast doubt on this interpretation.

) Textual analysis

234.  Thereferencein Article 32.3 of the SCM Agreement to "this Agreement” in its ordinary meaning
would appear to be a reference to the SCM Agreement, thereby suggesting that while the SCM
Agreement does not apply to investigations and reviews initiated pursuant to applications made before
the date of entry into force of the Agreement for a Member, Article VI of GATT 1994 would
nevertheless continue to be applicable in these circumstances. However, a strict application of the
term"thisAgreement" asused el sewhereinthe SCM Agreement could produce manifestly unreasonable
results. For example, Article 1.1 of the SCM Agreement contains a definition of "subsidy" and
Article 16.1 of the SCM Agreement contains a definition of "domestic industry" both of which are
"for the purposes of this Agreement”. However, the terms "subsidy” and "domestic industry” are
used both in Article VI of GATT 1994 and the SCM Agreement. If the term "this Agreement” were
interpreted strictu sensu to mean the SCM Agreement, then the definitions of these key terms in the
SCM Agreement would be inapplicable to the sasmeterms asused in Article VI of GATT 1994. Such
aresult could not have been intended.

235. Inany event, while Article 32.3 of the SCM Agreement might, taken onitsown, most naturally
be construed to govern the temporal application of the SCM Agreement and not Article VI of
GATT 1994, it might have another meaning when taken in its context. If, for example, it were
understood from other provisions of the WTO Agreement that Article VI of GATT 1994 could not
be appliedindependently of the SCM Agreement, themerefact that Article32.3 of theSCM Agreement
refers only to "this Agreement” could not, in and of itself, sever that linkage. If it were established,
by reference to other language esewhere in the WTO Agreement, that there is an inseparable link
between ArticleVI of GATT 1994 and the SCM Agreement, then theordinary meaning of Article 32.3,
read in conjunction with other relevant provisions, would be that the SCM Agreement, and any other
provision of the WTO Agreement that depended on it, would not apply if the terms of Article 32.3
were not met. Under this construction, the term "this Agreement” in Article 32.3 of the SCM Agreement
would beg the question rather than answer it.

236. In light of these considerations, we consider that the use by the drafters of the term "this
Agreement” does not provide decisive guidance regarding the implications of Article 32.3 for the
applicability of Article VI of GATT 1994 to this dispute.®

52 Interestingly, the Tokyo Round SCM Code contains anote that, if reproduced in the SCM Agreement,

might well have been decisive on this point. Note 2 to the Preamble of the Code states that:

"Wherever in this Agreement there isreference to "the terms of this Agreement” or the "articles’
or "provisions of this Agreement” it shall be taken to mean, as the context requires, the
provisions of the Genera Agreement as interpreted and applied by this Agreement”.

The Panel is uncertain why this provision was not reproduced in the SCM Agreement. However, one possible

explanation isthat such aprovision was considered unnecessary in the light of the integrated nature of the WTO
(continued...)
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237.  Another provision relevant to the relationship between Article VI of GATT 1994 and the
SCM Agreement is Article 10 of the SCM Agreement, which provides as follows:

" Application of Article VI of GATT 1994%

Members shall take all necessary stepsto ensurethat theimposition of acountervailing
duty*® on any product of the territory of any Member imported into the territory of
another Member is in accordance with the provisions of Article VI of GATT 1994
and theterms of this Agreement. Countervailing duties may only beimposed pursuant
to investigations initiated® and conducted in accordance with the provisions of this
Agreement and the Agreement on Agriculture.

% Theterm "countervailing duty" shall be understood to mean a special duty levied
for the purpose of offsetting any subsidy bestowed directly or indirectly upon the
manufacture, production or export of any merchandise, as provided for in paragraph 3
of Article VI of GATT 1994". (footnotes 35 and 37 omitted).

In our view, Article 10 means that, in cases where the SCM Agreement applies, both Article VI of
GATT 1994 and the SCM Agreement are applicable and any countervailing measure must comply with
both. Thisisclear from the language stating that countervailing duties must beimposed in accordance
with the provisions of Article VI and the SCM Agreement. Article 10 further requires that, in cases
wherethe SCM Agreement applies, countervailing duty investigations must be conducted in accordance
withthat Agreement. It could bearguedthat Article 10 only appliesin caseswherethe SCM Agreement
applies, and therefore does not expressly address the applicability of Article VI of GATT 1994 in
situations where, pursuant to Article 32.3, the SCM Agreement does not apply. On this reading,
Article 10 would be neutral, providing little guidance on the issue of separability. However, thetitle
of Article10indicatesthat that Articleinformsregarding how ArticleV1 of GATT 1994isto beapplied.
Article 10 thus suggests that Article VI and the SCM Agreement represent an inter-related package
of rights and obligations relating to countervailing measures.

238.  Another provision relevant to the reationship of Article VI of GATT 1994 and the
SCM Agreement is Article 32.1 of the SCM Agreement, which provides that:

"No specific action against a subsidy of another Member can be taken except in
accordance with the provisions of GATT 1994, as interpreted by this Agreement.>®"
(footnote 56 omitted).

Article 32.1, like Article 10, makes it very clear that in cases where the SCM Agreement applies,
Article VI of GATT 1994 cannot be invoked as the basis for the imposition of a countervailing duty
without reference to the SCM Agreement. As with respect to Article 10, it could be argued that
Article 32.1 only gpplies where the SCM Agreement gpplies pursuant to Article 32.3, and that it therefore
does not instruct as to whether Article VI of GATT 1994 applies where the SCM Agreement does
not. Itissignificant, however, that Article32.1 referstothe SCM Agreement asinterpreting Article VI
of GATT 1994. ArticleVI of GATT 1994 setsforth aseries of core conceptscentral to WTO regulation
of countervailing measures (e.g., subsidy, material injury, domestic industry). These concepts are,
however, expressed in only the most genera terms, and are thus susceptible of a wide range of
interpretations. Inour view, the Tokyo Round SCM Code and its successor the SCM Agreement were

(... continued)
Agreement, and theprovisionsregulating therelationship of GATT 1994 andthe M TN agreements. Inany event,
wedo not consider that the exclusion of thisprovision fromthe SCM Agreement sheds much light onthe question
before us.
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developed in part to lend greater precision and predictability to the rights and obligations under
Article VI. Article32.1 makes clear that wherethe SCM Agreement appliesthe meaning of Article VI
of GATT 1994 cannot be established without reference to the provisions of the SCM Agreement. [t
is apparent from Article 32.1 that Article VI of GATT 1994 might have a different meaning if read
in isolation than if read in conjunction with the SCM Agreement. The drafters clearly foresaw the
possibility of conflict between GATT 1994 and the MTN agreements, as evidenced by the genera
interpretive note to Annex 1A. If there could be conflicts between GATT 1994 and the MTN
agreements, there could also be conflicts between GATT 1994 taken in isolation and GATT 1994
interpreted in conjunction with an MTN agreement.

239.  We considered whether the potential for two different meanings of Article VI of GATT 1994
could be eliminated by insisting that it should always be interpreted in thelight of the SCM Agreement
or another such interpretive device. We reected such a possibility.

240.  Theclear non-applicability of the SCM to this dispute means that if we were to conclude that
Article VI of GATT 1994 may apply on its own, we would be obliged to interpret it as if the SCM
Agreement did not exist. In the words of onethird party, it would be our duty to take a" clean-dlate"
approach to the interpretation of Article VI of GATT 1994, avoiding concepts which could not fairly
be deemed to flow directly from a proper, self-contained Article VI anaysis. It would be legally
improper to seek to reconcile any emergent differences between Article VI applied on its own and
Article VI asit would be understood in conjunction with the SCM Agreement by reverting to the SCM
Agreement, not as applicable law but as an interpretive aid -- even though the latter Agreement by
its own terms does not apply to this dispute. Such an approach would be contrary to the ordinary
meaning of Article32.3 of theSCM Agreement. Itwould not beappropriatefor thisPanel toincorporate
therequirements of the SCM Agreement indirectly wherethe SCM Agreement does not apply directly.
If, then, we interpret the relevant provisions of the WTO Agreement as permitting the application of
Article VI of GATT 1994 on its own, there would be a real and altogether serious possibility that
Article VI of GATT 1994 would be imbued with one meaning where applied independently, and with
adifferent, and potentially conflicting, meaning where applied in conjunction with the SCM Agreement
as required by Article 32.1.%

(i) Object and Purpose

241.  What is the relevance of this possibility to the question of interpretation before us? An
interpretation which alows this possibility strikes us as contrary to one of the centra objects and purposes
of the WTO Agreement. This adds considerable weight to the interpretation which regards the provisions
concerning countervailing measures in Article VI of GATT 1994 and the SCM Agreement as an
inseparable whole.

242.  In our view, one of the centra objects and purposes of the WTO Agreement, as reflected in
the Preamble to that Agreement, is to "develop an integrated, more viable and durable multilateral
trading system encompassing the General Agreement on Tariffs and Trade, the results of past
liberalization efforts, and all of theresultsof the Uruguay Round of Multilateral TradeNegotiations...".
Thisis one of the reasons that the WTO Agreement is asingle undertaking, accepted by al Members.
Unlike the preeWTO regime, where contracting partiesto GATT 1947 could elect whether or not to
adhere to the Tokyo Round SCM Code, such option has been removed in the present regime. The
integrated nature of the WTO system is reflected in Article 11.2, which states that "[t]he agreements
and associated legd instrumentsincluded in Annexes1, 2 and 3.... areintegral partsof this Agreement,
binding on all Members'. Essential to this integration is the creation of a single Dispute Settlement

835pecific examples are discussed in the context of a related argument in paragraphs 248-252.
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Body governed by asingle Understanding on Rules and Procedures Concerning the Settlement of Disputes
("the DSU"). A panel established pursuant to the DSU may under Article 7.1 examine any covered
agreement(s) cited by the parties to the dispute. This integrated dispute settlement system avoids the
problem of legd and procedurd fragmentation that characterized the pre-WTO dispute settlement system,
and alows a panel to interpret provisions of covered agreements in the light of the WTO Agreement
asawhole. To revert to a situation where Article VI of GATT 1994 could have different meanings
depending upon whether or not it wasappliedin conjunctionwith the SCM Agreement would perpetuate
in part the legal fragmentation that the integrated WTO system was intended to avoid.

243.  Torepedt, this consideration regarding the object and purpose of the WTO Agreement argues
strongly in favour of the conclusion that Article VI of GATT 1994 cannot be applied to a dispute
regarding countervailing measures where the SCM Agreement is not applicable.

244.  This conclusion is further strengthened by additional consequences which would result from
an interpretation that Article VI of GATT 1994 could apply in disputes such as this one where the
SCM Agreement does not. As explained below, a signatory to the Tokyo Round SCM Code could
find itself subject to abligations under ArticleV1 of GATT 1994 applied alone which are more onerous
than those to which it was subject pursuant to Article VI of GATT 1947 applied in conjunction with
the Tokyo Round SCM Code and which are also more onerous than those to which it will be subject
at such time as the SCM Agreement applies. This would represent a result which is both manifestly
absurd and unreasonable.

245.  The Philippines and certain third parties appear to assumethat Article VI of GATT 1994 and
its predecessor in GATT 1947 represent a set of core obligations relating to countervailing measures,
and that the SCM Agreement and Tokyo Round SCM Code merely add further substantive and procedura
obligations in addition to these core abligations. It follows from this assumption that, since Brazil
isrequired under ArticleVI of GATT 1947 and the Tokyo Round SCM Codeto comply withtherelevant
provisions of Article VI of GATT 1947, and since the text of Article VI of GATT 1994 is identical
tothat of Article VI of GATT 1947, Brazil's material obligations under the two Articlesare identical.
In addition, if this assumption is correct, application of Article VI of GATT 1994 in circumstances
where the SCM Agreement does not apply would not place any obligations on Brazil beyond those
with which it will eventualy have to comply at such time as Article VI of GATT 1994 in conjunction
with the SCM Agreement applies. Thus, while the need for atransition rule regulating the application
of the new and different provisionsof the SCM Agreement isclear, therewas no reason for the drafters
of the WTO Agreement to apply that transition rule to Article VI of GATT 1994.

246.  This Panel considers, however, that this view of the relationship between Article VI and the
respective SCM Agreementsiserroneous. ArticleVI of GATT 1947 and the Tokyo Round SCM Code
represent, as among Code signatories, a package of rights and obligations regarding the use of
countervailing measures, and Article VI of GATT 1994 and the SCM Agreement represent anew and
different package of rights and obligations, as among WTO Members, regarding the use of countervailing
duties. Thus, Article VI and the respective SCM Agreements impose obligations on a potential user
of countervailing duties, in the form of conditions that have to be fulfilled in order to impose a duty,
but they aso confer the right to impose a countervailing duty when those conditions are satisfied.
The SCM Agreements do not merely impose additional substantive and procedura obligations on a
potential user of countervailing measures. Rather, the SCM Agreementsand Article VI together define,
clarify and in some cases modify the whole package of rights and obligations of a potential user of
countervailing measures.

247. It istherefore not correct to view Article VI of GATT 1947 and Article VI of GATT 1994

asrepresenting a core of identical rights and obligations. To the contrary, Article VI of GATT 1947
in conjunctionwith the Tokyo Round SCM Code, ArticleVI1 of GATT 1994 inisolation, and Article VI
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of GATT 1994 in conjunction with the SCM Agreement, each represent a potentially differing set of
rights and obligations. Further, it is by no means clear that a measure imposed consistently with
Article VI and the Tokyo Round SCM Code or the SCM Agreement would be found to be consistent
with Article VI of GATT 1994 inisolation. Thus, if wewere to find that Article VI of GATT 1994
appliesincaseswhereneither the Tokyo Round SCM Code nor the SCM Agreement apply, aMember's
actions could potentially be found to be inconsistent with Article VI of GATT 1994 even though those
actions were consistent with Article VI of GATT 1947 in conjunction with the Tokyo Round SCM
Code and/or would have been consistent with Article VI of GATT 1994 in conjunction with the SCM
Agreement, had the latter agreement applied.

248. A few examplesmay assist to demonstratethispoint. Inthedisputeunder consideration, Brazil
in its determination stated that the Philippine government had submitted insufficient data regarding
the existence and amount of subsidies to coconut fruit and their pass-through to desiccated coconut
producers, and that it had therefore arrived at alevel of subsidization for desiccated coconut producers
on the basis of the data available. The report by Brazil's investigating authority recommending the
imposition of the duties explicitly referred to Article 2.9 of the Tokyo Round SCM Code as its
justification for resort to the data available. Article 2.9 states that:

"In cases in which any interested party or signatory refuses access to, or otherwise
does not provide, necessary information within a reasonable period or significantly
impedestheinvestigation, preliminary or final findings'?, affirmative or negative, may
be made on the basis of the facts available'. (footnote 12 omitted).

Initssubmissionsto the Panel, Brazil reliesonitsright to use of best information availableinjustifying
its determination. In support of the proposition that the use of best information availableis permitted
by Article VI of GATT 1994, Brazil cites to language in the Second Report of the Group of Experts
on Anti-Dumping and Countervailing Duties®®, and (contrary to assertions elsewhere that the Tokyo
Round SCM Code cannot be used to interpret Article VI of GATT 1994) to Article 2.9 of the Tokyo
Round SCM Code. Whilethe Philippines doesnot challengethe practiceof resorting to best information
availableper se, it doescontend, relying in part on panel reports decided under Article2.9 of the Tokyo
Round SCM Code, that the use of best information available in this case was improper.

249.  ArticleVI of GATT 1947 doesnot specifically providefor the use of best information avail able.
By contrast, Article2.9 of the Tokyo Round SCM Code authorizesthe use of best information available,
and anumber of panel reports pursuant to the Tokyo Round SCM Code have applied that provision.
Article 12.7 of the SCM Agreement contains language whichisvirtually identical to Article2.9. This
Panel does not express any view as to whether and to what extent, had it reached the issue, it would
have found that the use of best information available isimplicitly authorized by Article VI of GATT
1994. It isclear, however, that the Panel could in principle have reached a different conclusion on
that question from that which it would have reached had it applied either the Tokyo Round SCM Code
or the SCM Agreement. Under these circumstances, Brazil could have been in the situation where
its actions were found to beinconsistent with Article VI of GATT 1994 inisolation, even though those
actions were consistent with Article VI of GATT 1947 in conjunction with the Tokyo Round SCM
Code and would have been consistent with Article VI of GATT 1994 in conjunction with the SCM
Agreement had the latter agreement applied. The Panel considers that an interpretation of the WTO
Agreement that could lead to such aresult would be manifestly unreasonable.

250. A second examplereatestothe nature of the examination of causationof injury. ArticleV1:6(a)
of GATT 1994 provides (as did its GATT 1947 predecessor) that:

64./1141 (adopted 27 May 1960), BISD 95/1994.
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"No contracting party shall levy any anti-dumping or countervailing duty on the
importation of any product of the territory of another contracting party unless it
determines that the effect of the dumping or subsidization, as the case may be, issuch
asto cause or threaten materia injury to an established domestic industry, or is such
as to retard materially the establishment of a domestic industry".

Article 6.1 of the Tokyo Round SCM Code provides that " adetermination of injury*’ for the purposes
of Article VI of the General Agreement” (footnote 17 omitted) shall involve an objective examination
of thevolume and price effectsof imports. Article6.4 of the Tokyo Round SCM Code further provides
that "[i]t must be demonstrated that the subsidized imports are, through the effects' of the subsidy,
causing injury within the meaning of this Agreement”. Note 19 defines those effects to be "[a]s set
forth in paragraphs 2 and 3 of this Article"; paragraphs 2 and 3, in turn, refer to the volume and price
effects of "subsidized imports'. The SCM Agreement contains language virtually identical to that of
the Tokyo Round SCM Code. On the basis of note 19, a Tokyo Round Panel determined that the
analysis of causation required by Article VI in conjunction with the Tokyo Round SCM Code relates
toinjury caused by " subsidized imports' rather than by " subsidization™ itself. United States- Imposition
of Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, SCM/153
(adopted 24 April 1994), paras. 328-337.

251.  The question whether an assessment of causation of injury should relate to injury caused by
subsidization or to injury caused by subsidized imports is a methodologica issue with significant
implications. The issue is not before us and we therefore are not expressing any view as to how this
guestion would properly beresolved under Article VI of GATT 1994 inisolation, Article VI of GATT
1947 in conjunction with the Tokyo Round SCM Code, or Article VI of GATT 1994 in conjunction
with the SCM Agreement. However, the conclusions of the Salmon Panel are based on language in
the Tokyo Round SCM Code which does not appear in Article VI itself. Thus, it is evident to the
Panel that Article VI of GATT 1994 in isolation could be interpreted differently from Article VI in
conjunction with either the Tokyo Round SCM Code or the SCM Agreement. Further, the application
of Article VI of GATT 1994 in isolation with respect to this issue could result in obligations on an
investigating country which are more stringent than those imposed by Article VI in conjunction with
either the Tokyo Round SCM Code or the SCM Agreement.

252.  Thereare numerous additional examples of provisions of the Tokyo Round SCM Code and/or
the SCM Agreement which define or clarify, and potentially modify, the meaning of Article VI. In
many such cases, it is by no means inevitable that the obligations imposed by Article VI inisolation
would belessthan thoseimposed by Article VI in conjunction with either the Tokyo Round SCM Code
or the SCM Agreement. For example, both the Tokyo Round SCM Code and the SCM Agreement
authorize an investigating authority to exclude from the domestic industry when assessing material
injury domestic producerswhich are alsoimporters or which arerelated to importers. No such explicit
authorization existsin Article VI of GATT 1994. Similarly, the SCM Agreement explicitly authorizes
the cumul ative assessment of the effects of subsidized importsfrom morethan onecountry wherecertain
criteriaare satisfied. By contrast, neither Article VI of GATT 1947, Article VI of GATT 1994 nor
the Tokyo Round SCM Code explicitly authorize cumulation. Indeed, the issue of cumulation under
GATT 1947 and the Tokyo Round SCM Code was a matter of controversy among signatories to that
Code.

253. Inlight of the foregoing analysis, it is clear that the application of Article VI of GATT 1994
in isolation could impose on aWTO Member for a certain period of time obligations which in some
respects might be more onerous than those to which it would be subject once the SCM Agreement
became applicable. Thisaggravatesthe problem of differing and inconsistent interpretationsidentified
in paragraphs 238 to 240 above. However, the implications of this analysis extend further. When
Brazil initiated itscountervailing duty investigationinthiscase, theWTO Agreement had not yet entered
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into force and Brazil could legitimately have expected to be able to proceed, and to have its actions
adjudicated, onthebasisof ArticleVI of GATT 1947 in conjunction with the Tokyo Round SCM Code.
Brazil would further have been aware that the SCM Agreement would not apply to the investigation
pursuant to Article 32.3 of that Agreement. If the Panel were to determine that Article VI of GATT
1994 was independently applicable to disputes initiated under the Tokyo Round SCM Code, the Panel
would not only be opening arisk of conflicting interpretations of Article VI of GATT 1994 but would
be holding WTO Members to a package of rights and obligations that were potentially more onerous
than those to which they were subject under Article VI in conjunction with the Tokyo Round SCM
Code when they initiated the investigation.

254.  We note the Philippines apparent view that Article VI of GATT 1994 can be interpreted in
light of the Tokyo Round SCM Code and practice thereunder. It could be argued that, if this were
the case, there would be norisk that Article VI of GATT 1994, in isolation, would be found to impose
obligations beyond those imposed by Article VI of GATT 1947 in conjunction with the Tokyo Round
SCM Code. We do not accept this view. First, this would require stretching the concept of
"interpretation in light of the Tokyo Round SCM Code" too far. Even if Article VI of GATT 1994
could be interpreted in light of the Tokyo Round SCM Code, there could still be differences between
Article VI of GATT 1994 by itself and the package of rights and abligations contained in Article VI
of GATT 1994 and the Tokyo Round SCM Codetakenin conjunctionthat nointerpretation of Article VI
of GATT 1994 could gloss over.

255.  Inany event, we do not consider that it would be appropriateto interpret Article VI of GATT
1994 in light of the Tokyo Round SCM Code. Article 31:3(a) of the Vienna Convention on the Law
of Treaties ("the Vienna Convention"), which is generally held to reflect customary principles of
international law regarding treaty interpretation, provides that "any subsequent agreement between
the parties to a treaty regarding its interpretation or the application of its provisions' may be taken
into account wheninterpreting atreaty. The Tokyo Round SCM Code may constitute such asubsequent
agreement among Tokyo Round SCM Code signatories regarding the interpretation of Article VI of
GATT 1947. However, Article I1:4 of the WTO Agreement providesthat the GATT 1994 is"legally
distinct" from the GATT 1947. While GATT 1994 consists of, inter alia, "decisions of the
CONTRACTING PARTIESto GATT 1947," the Tokyo Round SCM Code is not a"decision" of the
CONTRACTING PARTIES. Thus, the Tokyo Round SCM Code does not represent a subsequent
agreement regarding interpretation of Article VI of GATT 1994. For the Panel to conclude to the
contrary would in effect convert that Code into a" covered agreement” under Appendix 1 of the DSU.
If such an approach were followed, WTO Members that were Tokyo Round Code signatories would
find that their Code obligations were now enforceable under the WTO dispute settlement system.

256.  Article XVI:1 of the WTO Agreement provides that, "[€]xcept as otherwise provided under
this Agreement or the Multilatera Trade Agreements, the WTO shall be guided by the decisions,
procedures and customary practices followed by the CONTRACTING PARTIES to GATT 1947 and
the bodies established in the framework of GATT 1947". We recognize that the Pork Panel had
indicated, in passing, that the Tokyo Round SCM Coderepresents” practice" under Article VI of GATT
1947. Article 31.3(b) of the Vienna Convention provides that there may be taken into account, when
interpreting a treaty, "[alny subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation™. Article 31.3 clearly distinguishes between the
use of subsequent agreements and of subsequent practice asinterpretivetools. The Tokyo Round SCM
Code is, in our view, in the former category and cannot itself reasonably be deemed to represent
"customary practice" of the GATT 1947 CONTRACTING PARTIES. Inany event, whilethe practice
of Code signatories might be of some interpretive value in establishing their agreement regarding the
interpretation of the Tokyo Round SCM Code (and arguably through Article XVI:1 of the WTO
Agreement in interpreting provisions of that Code that were carried over into the successor SCM
Agreement), it is clearly not relevant to the interpretation of Article VI of GATT 1994 itself; rather,
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only practice under Article VI of GATT 1947 is legaly relevant to the interpretation of Article VI
of GATT 1994.

257.  Inconclusion, consideration of the relevant textual provisions of the SCM Agreement in their
context and inthelight of both their own object and purpose, and one of the central objects and purposes
of the WTO Agreement as a whole, strongly supports the conclusion that the proper interpretation
of the SCM Agreement would not allow Article VI of GATT 1994 to apply independently in situations
in which the SCM Agreement does not apply.

(iii)  GATT precedents

258. It was argued before us that the Pork Panel® constitutes precedent for resolving one of the
key questions regarding applicable law -- the separability or otherwise of Article VI of GATT 1994
and the SCM Agreement. That Panel concerned adispute between two signatoriesto the Tokyo Round
SCM Code. Nevertheless, the Panel was established pursuant to Article XXI1I of GATT 1947 and
seemed to proceed on the basis of Article VI of GATT 1947 as the law applicable to the dispute in
question. It could thus be argued on this basis that past practice indicated that Article VI of GATT
1947 could be applied independently of the Tokyo Round SCM Code. Given that several of therelevant
provisions of the Tokyo Round SCM Code are similar to thosein the SCM Agreement,® it could be
further argued that a similar result should be reached in a dispute in the WTO under GATT 1994.
Here too we are mindful of Article XVI:1 of the WTO Agreement, which provides that, "[€]xcept
as otherwise provided under this Agreement or the Multilateral Trade Agreements, the WTO shall
be guided by the decisions, procedures and customary practices followed by the CONTRACTING
PARTIES to GATT 1947 and the bodies established in the framework of GATT 1947". Moreover,
whilst panel reports do not constitute formal precedent that subsequent panels must follow, where relevant
they constituteuseful and persuasiveguidance. After careful consideration, however, wehaveconcluded
that the circumstances of the Pork Panel are of very limited relevance to the issue of applicable law
before us.

%United States - Countervailing Duties on Fresh, Chilled and Frozen Pork from Canada (adopted 11 July
1991), BISD 385/30.

®Article 1 of the Tokyo Round SCM Code is virtualy identical to the first sentence of Article 10 of the
SCM Agreement (quoted in para. 237 above), providing as follows:

" Application of Article VI of the General Agreement®

Signatories shall take all necessary stepsto ensure that the imposition of a countervailing duty*
on any product of theterritory of any signatory imported into the territory of another signatory
isin accordance with the provisions of Article VI of the Genera Agreement and the terms of
this Agreement.

4 The term "countervailing duty" shal be understood to mean a special duty levied for the
purpose of off-setting any bounty or subsidy bestowed directly or indirectly upon the manufacture,
production or export of any merchandise, as provided for in paragraph 3 of Article VI of the
General Agreement”. (footnote 3 omitted).

Smilarly, Article 19.1 of the Tokyo Round SCM Codeisvirtualy identical to Article 32.1 of the SCM Agreement
(quoted in para. 238 above), providing as follows:

"No specific action against a subsidy of another signatory can be taken except in accordance

with the provisions of the General Agreement, as interpreted by this Agreement.®" (footnote
38 omitted).

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 69

259.  In the Pork Panel the complainant chose as the forum in which to pursue dispute settlement
apand established pursuant to Article XXI1I of GATT 1947 rather than pursuant to Article 18 of the
Tokyo Round SCM Code. Article 18.1 of the Tokyo Round SCM Code provides that a pand established
thereunder "shall present to the Committee its findings concerning the rights and obligations of the
signatories party to the dispute under the relevant provisions of the General Agreement as interpreted
and applied by this Agreement”. Thus, the dispute in Pork could have been referred to a panel under
the Tokyo Round SCM Code. However, the propriety of Article XXI1I dispute settlement as aforum
for that dispute was not raised by the parties, perhaps becausetheissuesin question focused on concepts
in Article VI which were not further elaborated in the Tokyo Round SCM Code. In other words, the
central contentious issue before us was neither argued before the Pork Panel nor formed part of its
deliberations and findings. Little weight can be given to the Panel' s failure to consider the issue sua
sponte. In any event, it is doubtful whether, given the fragmented nature of dispute settlement in the
GATT system, apand established under Article XXI11 of GATT 1947 would have had the authority
under its terms of reference to determine, in the light of provisions of the Tokyo Round SCM Code,
that GATT Article XXIIl was not the proper basis on which to pursue an application.®’

260. Even if the issue of the choice of GATT Article XXIII dispute settlement had been argued,
and if apanel established pursuant to Article XXI11 had considered and decided that Article VI of GATT
1947 could beinvoked independently of the Tokyo Round SCM Code, this decision would be of limited
precedential effect for a panel established under the WTO. It isobvious that under the GATT system,
Article VI of GATT 1947 would perforce apply on its own with respect to relations, and potential
disputes, between Contracting Partieswhereone or both of those Contracting Partieswasnot asignatory
to the Tokyo Round SCM Code. The pre-WTO system was, after all, characterized by afragmentation
both as regards applicable law and dispute resolution fora and procedure. We have, as noted, taken
the view that one of the central objects and purposes of the WTO Agreement is to eliminate, as far
as possible, that fragmentation through the creation of an integrated WTO system. Thus, therelevant
provisions of the SCM Agreement being examined by this Panel must be interpreted in an altogether
new and different legal context than the comparable provisions of the Tokyo Round SCM Code.

261.  Consequently, thedecision of the Pork Panel, madein different circumstances under adifferent
regimeof abligations, does not persuade usthat we should reach adifferent interpretation of therelevant
textual provisions of the WTO Agreement to the one we have reached.

(iv) Transition to the WTO System and the consequences of a finding
of non-separ ability

262. We wish now to examine some of the alleged consequences of an interpretation of the WTO
Agreement under which we would find that Article VI of GATT 1994 does not constitute applicable
law in the circumstances of this dispute and the contention that such consegquences must cast doubt
on such an interpretation. One consequence, it is argued, would be to deny access to WTO dispute
settlement with respect to a duty imposed as aresult of adetermination made after the entry into force
of the WTO Agreement if that determination was the result of an investigation initiated pursuant to
an application made before the entry into force of the WTO Agreement. Surely, it is argued, if the
act of determination took place after the date of entry into force of the WTO Agreement it should be
subject tothe WTO regime. The other consequence, it is claimed, would be that some WTO Members
could beleft without aforumto pursuetheir rights under either the GATT or WTO systemswith respect

57AsprovidedintheMontreal |mprovements tothe GATT Dispute Settlement Rulesand Procedures, L/6489,
dated 13 April 1989, the terms of reference of the Pork Panel were to examine the matter "in the light of the
relevant GATT provisions'.
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to countervailing measuresimposed as aresult of investigationsinitiated pursuant to applications made
before the date of entry into force of the WTO Agreement.

263.  Inexamining these aleged consequences and their possible significanceit isimportant to recall
that the issue of applicable law arises because of the particular temporal aspects of this dispute. The
WTO Agreement entered into force for Brazil on 1 January 1995. The investigation resulting in the
imposition of the duty was initiated on 21 June 1994, pursuant to an application made on
17 January 1994, prior to thedate of entry into force of the WTO Agreement for Brazil. Thedefinitive
countervailing duty on desiccated coconut from the Philippines was imposed, however, on
18 August 1995 after the Agreement entered into force for Brazil.

264. Thetransitioninto anew lega regime, especially in relation to disputes such asthis one which
straddle the date of entry into force, frequently raises delicate legal issues. Transitiona provisions
typically try to balance the objective of a swift entry into force of the new agreement with the objective
of safeguarding pre-existing and |egitimate expectations surviving from its predecessor. In selecting
atransitional regime States will balance these oft conflicting objectives. They may, at one extreme,
apply the new regimefully to all measures existing at the date of entry into force of the new agreement.
They may, at the other extreme, “grandfather” all measures existing at the date of entry into force
of the new agreement. They may choose some “in-between” regime. The practice of States varies
from agreement to agreement and, often, evenwithinthe sameagreement, partiesmay agreeon multiple
transitional regimesfor different subject matters. Delicate and difficult asthese legal issues are, their
importance abates since intime, asthe new Agreement comesfully into forcethetransitional problems

disappear.

265. The transition into the WTO system is clearly characterized by a multiple approach to the
problem. Insomeareasof the Agreement, WT O substantive requirementsbecame operativeand dispute
resolution becameavailablefromthedateof itsentry into forceeveninrelation to pre-existing measures.
E.q., United States - Standards for Reformulated and Conventional Gasoline, WT/DS2/R
(29 January 1996), WT/DS2/AB/R (22 April 1996) (both adopted 20 May 1996). With respect to
countervailing measures, immediate and full applicability of the WTO Agreement would mean that
all existing measures, even those based on investigationsand deter minations compl eted beforetheWTO
Agreement entered into force, could be immediately open to challenge in WTO dispute settlement
proceedings, without the importing Member even having had an opportunity to assess the consistency
of such existing measures with the new regime. At the other end of the spectrum, full grandfathering
would permanently immunize exi sting measures from scrutiny under the new regime, evenwith respect
toreviewsof thosemeasures. Itis, however, abundantly clear that inrelationto countervailing measures
neither of thesetwo extremeswasadopted. The Members of theWT O constructed amoredifferentiated
and gradual transitiona regime for its entry into force. Perhaps this was because, unlike a measure
whose consistency with the new regime can be evaluated without consideration of the process leading
to its adoption, in the case of countervailing duties, procedural and substantive requirements are
inextricably intertwined, andin ng the consistency of acountervailing duty with the new regime,
the process leading to itsimposition must aso be considered. The contours of this regime result from
both thetemporal provisionsof the SCM Agreement and variousinstrumentsconcer ning thetermination
of GATT 1947 and the Tokyo Round SCM Code.

266. We now return to the two aleged consequences of afinding that Article VI of GATT 1994
does not constitute applicable law to this type of dispute. One result, it is argued, would be to deny
access to WTO dispute settlement with respect to a duty imposed pursuant to a determination made
after the entry into force of the WTO Agreement if that determination was the end stage of an
investigation following an application made beforetheentry into force of theWTO. Surely, itisargued,
if the act of determination took place after the entry into force of the WTO it should be subject to that
regime. The other result, it is claimed, would be that some WTO Members could be left without a
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forum to pursue their rights under either the GATT or WTO systems with respect to countervailing
measures imposed pursuant to investigationsinitiated in response to applications made before the date
of entry into force of theWTO Agreement. Theseresults, it could be argued, are so manifestly absurd
and unreasonable asto underminethe plausibility of an interpretation which would hold that Article VI
of GATT 1994 does not constitute applicable law to a dispute such as the one before us.

267.  After careful considerationthisPanel doesnot accept thisproposition for thefollowing principa
reasons, which are e aborated further below.

268. Inthefirst placeit rests on asimple misconception of the true effect of afinding that Article VI
of GATT 1994, standing alone, does not constitute applicable law to a dispute of the type before us.
TheWT O substantive provisionsand dispute resol ution procedureare not, in fact, fully denied in either
situation. They are, instead, phased in by the transitiona provisions in the WTO. Under the WTO
countervailingregime (ArticleVI of GATT 1994 and the SCM Agreement) Membersmay seek areview
of dutiesimposed pursuant to a determination made after the entry into force of the WTO Agreement.
Such areview, if conducted, must comply with the WTO regime even if the duties resulted from an
investigation initiated pursuant to an application made before the date of entry into force of the WTO
Agreement. Further, under a" sunset” provision, all measuresareto bebrought under theWTOregime,
automaticaly, no later than five years after the entry into force of the WTO Agreement or the date
of imposition of the measure, whichever islater.® Likewise, no WTO Members could be left totally
without a forum to vindicate their rights with respect to countervailing measures imposed pursuant
to investigations initiated as a result of applications made before the date of entry into force of the
WTO Agreement. They too would have similar WTO rights through these reviews.

269. Wereadily acknowledge that the rights and remedies under this phase-in regime arein severa
respects less extensive and less effective than would be the case had the Agreement provided for a
more accelerated transitional regime (say two years instead of five years), or no transitiona regime
a al, in the field of countervailing measures. But it is surely not for us to comment on the choices
made by the framers of the WTO in this regard except as it bears on our interpretation of the WTO
Agreement in relation to the non-applicability of Article VI and the SCM Agreement to disputes of
the type before us. Even if an interpretation which excluded Article VI would mean, quod non, that
some measures would betotally immunized from the new regime, thiswould not constitutein our view,
given the wide variety in State practice regarding transitional regimes, a result so manifestly absurd
or unreasonable as to throw doubt on such an interpretation, if it were otherwise strongly supported,
as is the case here, by the text itself in its context and in the light of the object and purpose of the
Agreement. That no measure or Member is, in fact, totally deprived of WTO rights and remedies
clearly removes any doubt in this respect.

270.  Thisisfurther confirmed if one examinesthe aleged consequencesin the context of the overall
transition regime to the WTO, which also comprises remedies under specia arrangements made in
relation to the previous regime. This could not have a direct bearing on the matter of interpretation
before us. But, aswill emerge, the sequence of negotiating and concluding these specia arrangements
lends some indirect support to this conclusion. It will dso emerge that in some respects any shortcomings
that Members may have in relation to measures resulting from investigations initiated pursuant to
applications made under GATT 1947 and the Tokyo Round SCM Code, do not arise as a result of

8In many cases, the WTO will become effective for existing measures through a sunset review less than
fiveyears after the date of entry into force of the WTO Agreement. Specifically, for Members which maintained
asunset provision before the date of entry into force of the WTO Agreement, Article 32.4 of the SCM Agreement
provides that a sunset review pursuant to WTO norms must be conducted not later than five years after the date
of imposition of the measure, even if the measure was imposed before the date of entry into force of the WTO
Agreement.
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thetransition rulesgoverning the application of WTO rulesto countervailing measuresas such. Rather,
any loss of existing rights arises out of the termination of GATT 1947 and the Tokyo Round SCM
Code. At the time the WTO Agreement was signed, no understanding had been reached regarding
if and when GATT 1947 and the Tokyo Round SCM Code would beterminated. Thus, we are hesitant,
in interpreting the WTO Agreement, to give great weight to the effect of decisions that had not yet
been taken at the time the WTO Agreement was signed.

271.  Transitiona issues, including how and whento terminatethe GATT 1947 and the Tokyo Round
Codes, were the subject of decisions taken by the Preparatory Committee for the World Trade
Organization ("the Preparatory Committee"), the CONTRACTING PARTIESto GATT 1947 and the
Tokyo Round SCM Committee after the WTO Agreement was signed but before its date of entry into
force. One such decision, adopted by the Tokyo Round SCM Committee at the invitation of the
Preparatory Committee, recognizes that, if signatories withdrew from the Tokyo Round Code or the
Code were terminated immediately, certain countervailing measures might be subject neither to the
Tokyo Round SCM Code nor to the SCM Agreement. In order to resolve thissituation, the Decision
provides that, in the event of withdrawa from or termination of the Tokyo Round Subsidies Code,
the Code nevertheless will continue to apply with respect to any countervailing duty investigation or
review which is not subject to application of the SCM Agreement pursuant to thetermsof Article 32.3
of that Agreement. The Decision, which isto remain in effect for two years from the date of entry
into force of the WTO Agreement, also provides that the Tokyo Round SCM Committee will remain
in operation for the purpose of dealing with any dispute arising out of such an investigation or review.
Finally, signatories undertake to make best effortsto expedite to the extent possible such investigations
and reviews and procedures for the settlement of disputes so as to permit Committee consideration
of any such dispute within the period of validity of the Decision.®® Article 2.14 of the Tokyo Round
SCM Code providesthat investigations shall, except in exceptional circumstances, be concluded within
one year of initiation. Thus, it appears that, even where the initiation of an investigation occurred
after the date of entry into force of the WTO Agreement, pursuant to an application filed before that
date, this Decision generaly would dlow asignatory an adequate opportunity to pursue dispute settlement
under the Tokyo Round SCM Code with respect to any investigation or review not covered by the
SCM Agreement.

272.  The Philippines and Brazil are both signatories of the Tokyo Round SCM Code, and the
Philippines could thus have invoked the dispute settlement provisions of that Code. We do not mean
to suggest by this observation that this Decision in itself forecloses the Philippines from pursuing a
clam under Article VI of GATT 1994. The availability of Article VI of GATT 1994 as applicable
law in this dispute is a matter to be determined on the basis of the WTO Agreement, rather than on
the basis of a subsequent decision by the signatories of the Tokyo Round SCM Code taken at the
invitation of the Preparatory Committee. However, the invitation by the Preparatory Committee to
the Tokyo Round SCM Committee to take this decision appears to represent an acknowledgement that
Article 32.3 might leave WTO Members without a remedy with respect to certain countervailing
measures, and provides at least a partia resolution to that situation.

273.  The Philippines argues, and we acknowledge, that the foregoing Decision does not apply to
al countervailing measures not subject to the SCM Agreement pursuant to Article 32.3 of the Agreement.
Specifically, where one of the parties to adisputeinvolving countervailing measuresisnot asignatory
to the Tokyo Round SCM Code, relations between the parties are governed only by GATT 1947.
These parties cannot of course rely on the transition mechanism created by the Tokyo Round SCM
Committee. Wenote, however, that atransitional decision of the CONTRACTING PARTIEStoGATT

%9See Decision on Consequences of Withdrawal from or Termination of the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII of the General Agreement on Tariffsand Trade, SCM/187 (adopted
8 December 1994).
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1947 resolvedin part thedilemmaconfronting theseparties. PursuanttotheDecisiononthe Transitional
Co-Existence of the GATT 1947 and the WTO Agreement, L/7583 (adopted 8 December 1994), the
GATT 1947 continued in force for one year after the date of entry into force of the WTO Agreement.
The Decision further provided that, in the light of unforseen circumstances, the CONTRACTING
PARTIES could decide to postpone the date of termination of GATT 1947 by no more than one additiona
year. Asaresult, Contracting Partiesto GATT 1947 which desired to pursue dispute settlement with
respect to a countervailing measure to which neither the Tokyo Round SCM Code nor Article VI of
GATT 1994 in conjunction with the SCM Agreement applied had an additional year in which to invoke
GATT 1947 dispute settlement.

274.  ThePane isawarethat Article 32.3 of the SCM Agreement, in conjunction with the transition
decisions discussed above, does not create a seamless transition from the GATT 1947 to the WTO
system. Under Article 32.3 of the SCM Agreement, countervailing duty investigations that were ongoing
or with respect to which an initiation decision had not yet been made as of the date of entry into force
of the WTO Agreement are not subject to Article VI of GATT 1994 in conjunction with the SCM
Agreement. We are aware of several such countervailing duty investigations, as well as of a number
of anti-dumping investigations that are similarly situated as a result of Article 18.3 of the WTO
Agreement on Implementation of Article VI of GATT 1994 (the Anti-Dumping Agreement), which
is the counterpart in that Agreement to Article 32.3 of the SCM Agreement. However, the Sub-
Committee on Institutional, Procedural and L egal Matters of the Preparatory Committee for theWorld
Trade Organization considered a two-year period of co-existence between the GATT 1947 and the
WTO Agreement. Had the Preparatory Committee ultimately recommended such a decision to the
CONTRACTING PARTIEStothe GATT 1947, this potential gap in coverage would not exist. Thus,
the gap in coverage identified by the Philippines results from the terms on which the GATT 1947 was
terminated, rather thanfrom Article32.3 of theSCM Agreement. Therefore, littleinterpretiveemphasis
can be placed on the existence of such a gap when interpreting the WTO Agreement.

275.  Inany event, the SCM Agreement by its own terms enters into effect with respect to existing
measures over time. In this respect, we note that reviews of existing measures initiated pursuant to
reguests made after the date of entry into force of the WTO Agreement are subject to the SCM
Agreement. Article 21.2 of the Agreement provides that:

"The authorities shall review the need for the continued imposition of the duty, where
warranted, on their own initiative or, provided that a reasonable period of time has
elapsed sincethe imposition of the definitive countervailing duty, upon request by any
interested party which submitspositiveinformation substantiating theneed for areview.
Interested parties shall have the right to request the authorities to examine whether
the continued imposition of the duty is necessary to offset subsidization, whether the
injury would belikely to continueor recur if the duty wereremoved or varied, or both.
If, as aresult of the review under this paragraph, the authorities determine that the
countervailing duty is no longer warranted, it shall be terminated immediately".

276.  We further note that there is an outer limit to the non-applicability of Article VI of GATT
1994 in conjunction with the SCM Agreement in the form of asunset clause. Article 21.3 of the SCM
Agreement provides that:

"any definitive countervailing duty shall be terminated on a date not later than five
yearsfrom itsimposition (or from the date of the most recent review under paragraph
2 if that review has covered both subsidization and injury, or under this paragraph),
unless the authorities determine, in areview initiated before that date on their own
initiative or upon a duly substantiated request made by or on behaf of the domestic
industry within a reasonable period of time prior to that date, that the expiry of the
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duty would belikely tolead to continuation or recurrence of subsidization and injury.®*
(footnote 52 omitted).

Article 32.4 of the SCM Agreement specifies the manner in which this provision will enter into force
under the Agreement's transitional regime:

"For the purposes of paragraph 3 of Article 21, existing countervailing measures shall
be deemed to be imposed on a date not later than the date of entry into force for a
Member of the WTO Agreement, except in cases in which the domestic legisation
of a Member in force at that date aready included a clause of the type provided for
in that paragraph”.

277.  Werecognize that these provisonsregarding review are not comparable in effect to theimmediate
application of the WTO Agreement to al countervailing measures. The effect of reviews regarding
the continued need for imposition of countervailing measureswill likely be prospective and, depending
on the date of impaosition of the measure and the circumstances subsequent to its imposition, the exporting
country Member may or may not be entitled to an immediate review. Nevertheless, it is clear from
this provision that measures to which the WTO Agreement is not immediately applicable will nevertheless
be brought under WTO disciplines over time pursuant to reviews under Article 21.2 of the SCM
Agreement. Further, even measures maintained and imposed under the pre-WTO regime, and not
subject to areview under Article 21.2 of the SCM Agreement, will ultimately be brought under WTO
disciplines under this sunset provision.”

278.  From the foregoing analysis, it is apparent that the WTO Agreement, in conjunction with the
arrangementsfor thetermination of GATT 1947 and the Tokyo Round SCM Code, create atransitional
regime under which WTO disciplinesand WTO dispute resol ution become applicableto countervailing
measuresin adetermined, phased-in manner. Inother words, measuresthat arenot immediately subject
totheWTOregimeare, for alimited period of time, insul ated from scrutiny under that regime, athough
they may be subject to scrutiny under the old regime. The principa features of the transition to the
WTO regime are as follows:

Any countervailing measure imposed as a result of an application made on or after the date
of entry into force of the WTO Agreement for aMember isimmediately subject to WTO rules,
and WTO dispute settlement, asisany review of ameasureinitiated asaresult of an application
made on or after the date of entry into force of the WTO Agreement for a Member.

With respect to measuresimposed as aresult of investigationsinitiated pursuant to applications
made before the date of entry into force of the WTO Agreement:

Between Members which were signatories to the Tokyo Round SCM Code access to
dispute settlement under that Code remains available for two years after the entry into
force of the WTO Agreement. If dispute resolution under the Code is not sought, or

“We note that there are virtually identical provisionsin the Anti-Dumping Agreement governing reviews
of the need for continued imposition of duties and sunset. We further note that Article 9 of the Anti-Dumping
Agreement requires that Members have either a prospective or retrospective duty assessment system. At least
one Member with a retrospective duty assessment system applies WTO norms to such retrospective duty
assessments.  In such cases, the provisions of the Anti-Dumping Agreement would apply to the collections of
all dutiesfor the period covered by the retrospective duty assessment, which may include dutiesfor periods prior
totheentry into force of the WTO Agreement. Because theissueisnot before us, thisPanel expresses no opinion
asto whether thisisarequirement of the Anti-Dumping Agreement, nor asto whether a duty assessment system
isrequired by the SCM Agreement.
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in the unusual case where the two-year period is insufficient, WTO dispute resolution
will become available following reviews initiated pursuant to applications made on
or after the entry into force of the WTO Agreement. At the outer limits, obligatory
sunset reviewswill bring measuresunder WTO disciplinesand WTO disputeresolution
will become available.

For disputes among Members one or both of which were not signatoriesto the Tokyo
Round SCM Code, dispute resolution under GATT 1947 was available for one year
after theentry intoforce of theWTO Agreement. Otherwise, theWT O regime becomes
effective for such disputes through reviews, the operation of the sunset clause, and
the eventud availability of WTO dispute resolution in the same manner as for Tokyo
Round SCM Code signatories.

It is not for us to comment on the choices made by the parties in setting up the regime for transition
totheWTO regimeinthefield of countervailing measures-- saveto mention that any transitiona regime
involves compromises. Thereis, in our view, nothing in this construction that is so unreasonable as
to undermine this Panel's conclusion, based on our interpretation of the relevant textual provisions,
that ArticleVI of GATT 1994 is not independently applicableto adisputeto which the SCM Agreement
is not applicable.

279. It has been argued that it would be inconsistent with the object and purpose of the WTO
Agreement to interpret that Agreement in a manner that denies a Member access to WTO dispute
settlement with respect to a countervailing duty imposed after the entry into force of the WTO
Agreement. The imposition of that duty, it is argued, constitutes an independent act which, since it
takes place after the entry into force of the WTO Agreement, should be subject to its strictures. The
problem in this case is that the circumstances underlying Brazil's imposition of a countervailing duty
on imports of desiccated coconut are part of a process which straddled the date of entry into force of
theWTO Agreement. Itisan accepted principleof customary international law, reflected in Article 28
of the Vienna Convention, that rights and obligations under a new treaty do not apply retroactively.
How to apply that principleto the particular case of acountervailing measure based on a process begun
before, but completed after, the date of entry into force of the WTO Agreement, is a matter of great
legal delicacy. We note that the parties to the dispute and certain third parties presented extensive
arguments regarding the application in this case of the principle reflected in Article 28 of the Vienna
Convention. But it should be noted that the principle set forth in Article 28 applies " [u]nless a different
intention appears from the treaty or is otherwise established...”. In this case, the Panel has reached
itsconclusionsonthe basisof theintention of the draftersas evidenced in thetext of the WTO Agreement
itself. Accordingly, we have not addressed the parties arguments regarding customary principles of
international law, nor do we express any view regarding the application of such principles in other
contexts under the WTO Agreement. In our view, the SCM Agreement recognizes the principle of
non-retroactivity, and taking into account the complexities of applying this genera principle in the
context of countervailing duties, resolves the difficult question of the operation of the genera principle
in this specific context through transition rules which spell out the precise temporal application of the
SCM Agreement, as described above. By virtue of our conclusion that Article VI of GATT 1994 does
not apply wherethe SCM Agreement does not apply, the same resol ution of this problem would apply
to Article VI of GATT 1994. In our view, this result is neither manifestly absurd nor unreasonable.
Indeed, we consider it to be fully consistent with the purpose identified in the Preamble of the WTO
Agreement todevelop anintegrated multilateral trading system. Evenif thetext allowed any interpretive
leeway on thisissue, which in our view it does not, any possible advantages of an interpretation which
allowed immediate recourse to WTO dispute resolution under Article VI alone with respect to any
countervailing duty imposed after the date of entry into force of the WTO Agreement isfar outweighed
by al the problems and difficulties flowing from such an interpretation, which, as discussed above,
would lead to manifestly absurd and unreasonable results.
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280. Werecognize that Articles |, Il and VI of GATT 1994 are interrelated, and that Article VI
allows measureswhich might otherwise beinconsistent with Articles! and 11 of GATT 1994.” Clearly,
the fact that the WTO Agreement creates a transition regime in which Article VI of GATT 1994 and
the SCM Agreement become effective in a phased manner with respect to certain countervailing messures
does not mean that, until those provisions become effective, such measures are inconsistent with Articles |
and Il of GATT 1994. It could not have been theintention of thedraftersin creating agradua, phased-in
entry into force of Article VI and the SCM Agreement to render all measures subject to the phase-in
immediately invalid. To the contrary, as explained above, this Panel concluded that the effect of this
transition regime isto insulate countervailing measuresimposed as aresult of an investigation initiated
pursuant to an application made beforethedate of entry into force of theWTO Agreement for aMember
until such time as the measures are subject to areview to which Article VI of GATT 1994 and the
SCM Agreement apply. Needlessto say, thisresult hasno bearing on the force and effect of Articles |
and Il of GATT 1994 with respect to measures other than those countervailing measures subject to
the transition rule set forth in Article 32.3 of the SCM Agreement.

281. Inlight of the provisions of the WTO Agreement, interpreted in their context and in light of
their object and purpose, as discussed above, this Panel concludesthat Article VI of GATT 1994 does
not constitute applicablelaw for the purposes of thisdispute. Asaresult, the Philippines claimsunder
Articlesl and I, which derivefromtheir claimsof inconsistency with Article VI of GATT 1994, cannot
succeed.

2. Applicability of the Agreement on Agriculture

282.  This Panel now turns to the question of the applicability of the Agreement on Agriculture to
disputes such as this one, which involve countervailing measures imposed as aresult of investigations
initiated pursuant to applications made before the date of entry into force of the WTO Agreement for
a Member. The Philippines claimed that, even if the programmes at issue in Brazil's investigation
constitute subsidies on coconut fruit, the programmes fully comply with the developing country and
de minimis exemptions from domestic support commitments under Article 6 of the Agreement on
Agriculture. Thus under Article 13(b)(i) of that Agreement the programmes are exempt from the
imposition of countervailing duties unless a determination of injury or threat thereof is made in
accordance with Article VI of GATT 1994 and Part V of the SCM Agreement. Brazil contends that
Article 13 of the Agreement on Agriculture only applies to countervailing duties subject both to the
Article VI of GATT 1994 and the SCM Agreement, and that this is not the case here.

283.  Article 13 of the Agreement on Agriculture provides that:
"During the implementation period, notwithstanding the provisions of GATT 1994

and the Agreement on Subsidies and Countervailing Messures (referred to in this Article
as the "Subsidies Agreement"):

"Reflective of thisrelationship isArticle 11:2(b), which providesthat " [n]othing inthis Article shall prevent
any contracting party from imposing at any time on the importation of any product ... any anti-dumping or
countervailing duty applied consistently with the provisions of Article VI*" (note omitted). We note that the
application of thisprovisionrequiresajudgement regarding whether acountervailing duty is" applied consi stently
with Article VI". Herethe measures are neither "consistent” nor "inconsistent” with Article VI of GATT 1994,
rather, they are simply not subject to that Article, and any assessment of their consistency should be performed
by reference to Article VI of GATT 1947 and, with respect to Tokyo Round SCM Code signatories, also with
reference to that Code.
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(b) domestic support measures that conform fully to the provisions of Article 6
of this Agreement including direct paymentsthat conform to the requirements
of paragraph 5 thereof, as reflected in each Member's schedule, as well as
domestic support within de minimislevels and in conformity with paragraph 2
of Article 6, shdl be

) exempt from the imposition of countervailing duties unless a
determination of injury or threat thereof is made in accordance with
ArticleVI of GATT 1994 and Part V of the Subsidies Agreement, and
due restraint shall be shown in initiating any countervailing duty
investigations...".

Note 4 to Article 13 provides that:

"' Countervailing duties where referred to in this Article are those covered by Article VI
of GATT 1994 and Part V of the Agreement on Subsidies and Countervailing
Measures'.

284.  Wehavepreviously concluded that neither ArticleVI of GATT 1994 inisolation, nor Article VI
of GATT 1994 in conjunction with the SCM Agreement, apply to the measures at issuein this dispute.
Countervailing dutiesare subject to Article 13 of the Agreement on Agricultureonly if they are" covered
by Article VI of GATT 1994 and Part V of the Agreement on Subsidies and Countervailing Measures'.
Thus, we conclude that Article 13 of the Agreement on Agriculture does not apply to this dispute.

285.  We further note that Article 13 of the Agreement on Agriculture reinforces our conclusions
regarding the non-applicability of Article VI of GATT 1994 to this dispute. First, it appears from
the text of Article 13 (specifically, to the consistent references to Article VI of GATT 1994 and the
SCM Agreement) that the drafters expected that Article VI of GATT 1994 and the SCM Agreement
would operate only in conjunction. Thus, Article 13 demonstratesthat the WT O Agreement establishes
an integrated package of rights and obligations relating to the use of countervailing measures. These
rightsand obligationsarefound in Article VI of GATT 1994, the SCM Agreement, and the Agreement
onAgriculture. Wedo not consider that thispackage of rightsand obligationswoul d operate asintended
if portions of the package were found to apply to a countervailing measure when other portions did
not.

B. Failure to Consult

286.  ThePhilippines requests afinding that Brazil' srefusa to hold consultations under Article XXI11:1
of GATT 1994 in this matter is inconsistent with its obligations under that Article and Articles 4.1,
4.2 and 4.3 of the DSU. Brazil in response argues that the Philippines has failed to state aclaim in
this regard, and that therefore this issue is not within the Panel's terms of reference.

287.  ThePhilippine srequest concernsamatter which this Panel viewswith the utmost seriousness.

Compliance with the fundamental obligation of WTO Members to enter into consultations where a
reguest is made under the DSU is vita to the operation of the dispute settlement system. Article 4.2
of the DSU providesthat "Each Member undertakes to accord sympathetic consideration to and afford
adequate opportunity for consultation regarding any representations made by another Member concerning
measures affecting the operation of any covered agreement taken within the territory of the former®".

Moreover, pursuant to Article 4.6 of the DSU, consultations are "without prejudice to the rights of
any Member in any further proceedings’. In our view, these provisions make clear that Members

duty to consult is absolute, and is not susceptible to the prior imposition of any terms and conditions
by a Member.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 78

288. This Pand is bound to examine only those claims which fall within the scope of our terms
of reference. Inthiscase, the partiesagreed to special termsof reference, directing the Panel to examine
the "matter” referred to the DSB for settlement by the Philippines in the request for establishment of
apanel, taking into account Brazil' s submission in document WT/DS22/3 and the record of discussions
at the meeting of the DSB on 21 February 1996.

289. Thepartiesdisagreed concerning the standard by which apanel should evaluate whether aclaim
is within the terms of reference of a panel under the provisions of the DSU. Article 6.2 of the DSU
requires that a request for establishment of a pand "shall indicate whether consultations were held,
identify the specific measures at issue and provide a brief summary of the legal basis of the complaint
sufficient to present the problem clearly". In our view, at a minimum, it should have been possible,
based on a reasonable reading of the documents determining the scope of the terms of reference, to
conclude that this Panel would be asked to make findings regarding Brazil's failure to consult.

290. WeexaminedthePhilippines request for establishment of apanel, and theadditional documents
the Panel was directed to take into account, in order to determine whether the Philippines had stated
aclaim regarding Brazil' sfailureto consult sufficiently to bring it within the scope of the Panel' sterms
of reference. The Philippines' request for establishment of apanel clearly fulfilsthefirst requirement
of Article6.2, by indicating the Philippines' view that consultationswere not held because Brazil refused
to consult. It aso identifiesthe countervailing measuresimposed by Brazil, the Philippines’ assertions
of various violations with regard to those measures, and requested findings with respect to those
measures. However, there is nothing in the request for establishment of a panel that would lead to
the conclusion that the requested pand would be asked to make any finding regarding Brazil' s failure
to consult. We consider it self-evident that Brazil's submission in document WT/DS22/3 does not
state a claim on behalf of the Philippines. Finally, while the record of the discussions in the DSB
meeting of 21 February 1996 repeats the Philippines view that consultations were not held because
Brazil refused to consult, there is again nothing in that record that would lead to the conclusion that
the requested panel would be asked to make any finding regarding Brazil's failure to consult. In our
view, it would not have been possible, based on a reasonable reading of the documents determining
the scope of the Panel’ s terms of reference in this dispute, to conclude that the Panel would be asked
to make any finding regarding Brazil' sfailure to consult. We therefore conclude that the Philippines
claim regarding Brazil's failure to consult is not within our terms of reference.

C. Trandation of DTIC Opinion 006/95

291.  On 12 June 1996, the second day of the Panel' sfirst meeting with the parties, Brazil submitted
a two-page document setting forth correctionsto its trandations of Interministerial Ordinance No. 11
and DTIC Opinion 006/95, indicating that the initia translation did not properly reflect the original
Portuguese-language determinations. The Philippines objected to consideration of the corrected
trandlations of the two texts, asserting that there were substantive differences between the initial and
corrected tranglations. The Philippines subsequently submitted a letter objecting to the "acceptance”
of the corrected trandations, objecting to Brazil's failure to provide advance warning of the pending
corrections, and inferring that the corrections were made in response to arguments made during the
oral presentations of the Philippines and third parties and/or to address some of the concerns expressed
in our questionsto Brazil. The Philippines indicated three instancesin which it considered that Brazil
had gone beyond translation corrections to change the substance of the documents.

292. On17 July 1996, at the Pand's second meeting with the parties, we issued thefollowing ruling
concerning this issue:

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 79

"The Panel takes note of the Philippine s request that the Panel ' not accept'
the corrected tranglation, and in particular of the objections of the Philippinesregarding
corrections 1, 7 and 9 to Interministeria Directive no. 11.

"The Panel considersthat it would have been preferable had Brazil confirmed
the accuracy of its translations prior to submitting them to the Panel. However, for
the Panel to decline to accept any linguistic corrections on the grounds they differed
from the initial translation would prevent the Panel from reviewing should it become
necessary the countervailing duty in light of the actual determination made by Brazil.

"The Pand has before it the origind Portuguese-language text of Interministeria
Directive no. 11 and translations prepared by both parties. The Panel will refer to
both the Philippineand corrected Brazilian translations should it berequired to consider
the language of that Directive. Should there be any material difference between the
two translations with respect to relevant language in the Directive, the Panel will if
and as required resolve any such difference by reference to the original Portuguese-
language Directive.

"ThePand hasbeforeit theorigina Portuguese-languagetext of DTIC Notice
06/95. Should the Panel be required to refer to DTIC Notice no. 06/95, and if the
language considered was subject to correction by Brazil, the Panel will confirm the
accuracy of the corrected trandation by reference to the Portuguese-language text of
the Notice. The Philippines may inform the Panel if it considers that any of the
corrections inaccurately reflects the origina Portuguese-language Notice.

" Should the Philippines consider that any modification to the Pand's procedures
is required to accommodate these circumstances, the Pandl is prepared to entertain
any request for such a modification”.

VIl. CONCLUDING REMARKS

293.  The substantive questions raised by the Parties to this dispute are a matter of major concern
and would merit serious consideration. However, because the issue of applicable law was dispositive
in this dispute, this Panel did not reach any conclusion with respect to those substantive questions.
VIIl. CONCLUSIONS

294. Inlight of the findings above, the Panel makes the following conclusions:

@ Article VI of GATT 1994 does not constitute applicable law for the purposes of this
dispute. Asaresult, the substance of the Philippines’ claims under that Article, and of its claims under
Articles | and Il of GATT 1994 which derive from their claims of inconsistency with Article VI of
GATT 1994, cannot be considered by this Panel.

(b) The Agreement on Agriculture does not constitute applicable law for the purposes of
this dispute. As aresult, the substance of the Philippines claims under that Agreement cannot be

considered by this Panel.

(© The Philippines claim regarding Brazil' s failure to consult is not within the terms of
reference of this Panel and therefore its substance cannot be considered.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 80

295. The Panel, having concluded that the substance of the Philippines claims are not properly
before it, recommends that the Dispute Settlement Body make such a ruling.
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RESTRICTED

WORLD TRADE WT/DS22/3

29 January 1996

ORGANIZATION

(96-0276)

Origina: English

BRAZIL - MEASURES AFFECTING DESICCATED COCONUT

Communication from Brazil

The following communication, dated 24 January 1996, from the Permanent Mission of Brazil
to the Chairman of the Dispute Settlement Body, is circulated at the request of that Delegation.

| have the honour to convey to you herewith a copy of document SCM/193 on the issue of
countervailing duties imposed by Brazil on imports of processed desiccated coconut from the Philippines.
The matter was referred to during the Tokyo Round Committee held on 31 October 1995.

Asyou will learn from the paper, during the past few months Brazil and the Philippines have
faced, besides substantive issues relating to the Brazilian measure, the question of the applicable law
under which consultations ought to be requested. Brazil understands, for the reasons indicated in the
position paper, that the Tokyo Round Code on Subsidies and Countervailing Measures should be the
only legal framework applicable to the dispute, whereas the Philippines espouse the opposite view.

In order to clarify the matter and to seek transparency on the subject with al the Tokyo Round
Committee Members, the Brazilian Mission requested that said position paper be circulated, as a
Committee document, among Members of the Committee on Subsidies and Countervailing Measures
of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the General
Agreement on Tariffs and Trade (the Tokyo Round Committee on Subsidies and Countervailing
Measures) before 31 January.

Considering that, at the request of the Philippine Mission, the issue has been included in the
agendafor the next meeting of the Dispute Settlement Body to be held on 31 January, | kindly request
that the present letter and its attached document SCM/193 be circulated as a WTO document under
a DS symboal, to all WTO Members before the DSB meeting.

Brazil understands that the DSB is not the appropriate forum for the discussion on the dispute
with the Philippinesand wishesto circul ate document SCM/193 among WTO Membersfor information
purposes only and without prejudice to its rights under the Tokyo Round Code on Subsidies and
Countervailing Measures and to its position on the applicable law.
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RESTRICTED
GENERAL AGREEMENT SCM/193

26 January 1996
ON TARIFFS AND TRADE Special Distribution

(96-0274)

Committee on Subsidies and Countervailing Measures Original: English

BRAZIL - IMPOSITION OF COUNTERVAILING DUTIES ON IMPORTS
OF PROCESSED DESICCATED COCONUT FROM THE PHILIPPINES

Communication from Brazil

The following communication, dated 24 January 1996, has been received from the Permanent
Mission of Brazil.

| have the honour to convey to you herewith a position paper prepared by Brazil on the issue
of countervailing duties imposed by Brazil on imports of processed desiccated coconut from the
Philippines. Thematter was referred to during the Tokyo Round Committee held on 31 October 1995.

Asyou will learn from the paper, during the past few months Brazil and the Philippines have
faced, besides substantive issues relating to the Brazilian measure, the question of the applicable law
under which consultations ought to be requested. Brazil understands, for the reasons indicated in the
position paper, that the Tokyo Round Code on Subsidies and Countervailing Measures should be the
only legal framework applicable to the dispute, whereas the Philippines espouse the opposite view.

In order to clarify the matter and to seek transparency on the subject with al the Committee
Members, | kindly request that the said position paper be circulated, asa Committee document, among
Members of the Committee on Subsidies and Countervailing M easures of the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII of the Genera Agreement on Tariffs and Trade (the
Tokyo Round Committee on Subsidies and Countervailing Measures) before 31 January.

The Permanent Mission of Brazil in Geneva hereby submits relevant information concerning
the adoption of countervailing duties on imports of desiccated coconut from the Philippines.

l. Summary of the Investigation and the Legal Framework

1 The Brazilian authorities initiated investigations on subsidies granted to coconut processors
in the Philippines and four other countries through Public Notice SECEX No. 40, dated 21 July 1994.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 84

2. The investigations were based on the Agreement on Interpretation and Application of Articles VI,
XVI1 and XXIII of the General Agreement on Tariffs and Trade (the Tokyo Round Agreement on
Subsidies and Countervailing Measures), to which the Philippines and Brazil are parties.

3. After preliminary findings, the Brazilian authoritiesimposed provisiona countervailing duties
on imports of Philippine desiccated coconut through Public Notice No. 113, dated 23 March 1995.
Later, the Brazilian authorities concluded that subsidies actually existed and imposed definitive
countervailing measuresonimportsof processed desi ccated coconut from the Philippinesthrough Public
Notice No. 11, dated 10 August 1995.

1. Discussions with the Philippine Side

4, On 10 November 1995, the Permanent Representative of the Philippinesin Geneva addressed
a letter to the Chairman of the Committee on Subsidies and Countervailing Measures in which she
informed that the " Government of the Republic of the Philippines wishes to initiate procedures under
Article 17 of the Tokyo Round Agreement on Subsidies and Countervailing Measures ...". Brazil
replied on 14 November that since forma consultations under the Tokyo Round Code had not been
requested nor had taken place, it would be improper to jump to the conciliation process of Article 17.

Brazil dso indicated that it was ready to start formal consultations upon request by the Philippines.

5. On 27 November 1995, the Permanent Representative of the Philippines addressed a letter
to the Permanent Representative of Brazil requesting formal consultations under Article XXI1I:1 of
GATT 1994. The Brazilian answer, dated 8 December 1995 stated that the Permanent Mission of
Brazil was ready for consultations "aslong as it was mutually understood that those consultations will
be undertaken exclusively under the Code on Subsidies and Countervailing Measures [...] resulting
from the Tokyo Round, under which auspices coconut subsidies investigations were conducted and
countervailing duties imposed”.

6. On 13 December 1995, the Philippines replied that the Brazilian answer constituted a refusal
of their request for consultations under Article XXI11:1 of GATT 1994.

7. On 10 January 1996, Brazil once again reiterated the contents of its previous letter dated
8 December, in which it was informed that Brazil was "prepared to enter into consultations with the
Philippines on the matter of countervailing dutiesimposed by Brazil onimports of desiccated coconut
from the Philippines. Since the investigation and the imposition of definitive countervailing duties
were held under the Tokyo Round Code on that specific matter [...]. Brazil considers that the legal
framework for consultations on the subject is the same Tokyo Round Code, which isstill in place until
the end of the current year for dispute settlement purposes”.

8. Brazil has, therefore, for threetimes offered formal consultationsto the Philippines. No reply
in the sense of the acceptance of those offers ever reached the Brazilian mission.

9. In aletter dated 16 January 1996 the Government of the Philippines informed the Government
of Brazil that they had decided to request a panel.

1. Brazilian Arguments

10. The Brazilian position on this matter is as follows:
€) The Philippines stand in favour of the application of Article VI of GATT 1994 to this dispute

is unacceptable to Brazil and raises relevant systemic issues of interest to all Members of the
WTO;
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(b) The Brazilian investigation started in 1994, under the Tokyo Round Code on Subsidies and
Countervailing Measures,

(© The Tokyo Round Code is in force until 31 December 1996 and may be invoked by the
Philippines;

(d) Furthermore, the scope of Article VI of GATT 1947 islegally distinct from that of Article VI
of GATT 1994. Article VI of GATT 1947, asinterpreted by the Tokyo Round Agreements,
embodied a specific set of rights and obligations; Article VI of GATT 1994, as interpreted
by the Agreement on Subsidies and Countervailing Measures, embodies another specific set
of rights and obligations. To invoke Article VI of GATT 1994 implies the adoption of the
specific viewsof the WTO agreementsas opposed to those of the Tokyo agreements. Therefore,
to invoke now Article VI of GATT 1994 to a dispute started under the Tokyo Round Code
would constitute an attempt to apply an inappropriate legal framework;

(e Any attempt to frame the present case within the scope of the WTO agreements constitutes
an attempt to circumvent the application of the appropriate law;

® No formal consultations ever took place between the Brazilian and the Philippine Missions
in Geneva, in spite of reiterated Brazilian offers to do so.

VI. Conclusions

11. Insummary, Brazil reiteratesitsdisposition to consult with the Philippine Mission onthebasis
of the relevant provisions of the Tokyo Round Code on Subsidies and Countervailing Measures.

12. Brazil considers this issue of particular interest to all WTO Members because in substantive

terms it goes well beyond the question of the adoption of a certain level of countervailing duties. In
fact, the central issue is the question of the application of the appropriate legal framework.
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RESTRICTED

WORLD TRADE WT/DS22/5

8 February 1996

ORGANIZATION

(96-0478)

Origina: English

BRAZIL - MEASURES AFFECTING DESICCATED COCONUT

Request for the Establishment of a Panel by the Philippines

The following communication, dated 5 February 1996, from the Permanent Mission of the
Philippines to the Chairman of the Dispute Settlement Body, is circulated at the request of that delegation.

On 27 November 1995, the Government of the Philippinesrequested the Government of Brazil
to enter into consultations pursuant to Article XXI11:1 of the 1994 Genera Agreement on Tariffs and
Trade (GATT 1994). A copy of this request was notified to the Dispute Settlement Body (DSB) as
well asto the Council on Trade in Goods, the Committee on Subsidies and Countervailing Measures,
and the Committee on Agriculture, in accordance with Article 4:4 of the Dispute Settlement
Understanding.

The Philippines requested consultations under Article XXI11: 1 because benefits under GATT 1994
are being nullified and impaired as a result of the 121.5 per cent countervailing duty imposed on
Philippine exports of processed desiccated coconut products, which is inconsistent with Brazil's
obligations under Article VI of GATT 1994, in particular with respect to paragraphs 3 and 6(a).

Evenif assuming the devel opment assi stance extended to coconut farmerswereto be considered
subsidies, and that these were passed on entirely to benefit independent desiccated coconut processors,
the Brazilian measure would aso be inconsistent with Brazil's obligations under Article 13 of the
Agreement on Agriculture.

Additionally, the Philippinesis of the view that:

1 Brazil did not give the Philippines reasonable opportunity, throughout the investigation, to
clarify the factua situation. As previousy stated by the Philippine Government, thereis no
subsidy granted to desiccated coconut processing. Development assistance was provided to
coconut farmers through alevy collected from them, and not through the government budget.
These were private funds of the coconut farmers.

2. In cdculating the amount of the subsidy and the countervailing duty, Brazil relied on 'information

available' which excluded data and information on the type of assistance programmes to the
coconut producers that was provided by the Philippines.
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3. Brazil calculated the amount of the alleged subsidy and countervailing duty by treating the
coconut fruit as substitutable for desiccated coconut when these two products are not like
products. Moreover, Brazil is aproducer of coconuts and desiccated coconut, both of which
areavailablein the domestic market of Brazil, and should therefore not have treated the coconut
fruit as a substitute for desiccated coconut.

4, In investigating the assistance programmes to the Philippine coconut industry, Brazil failed
to recognize that these programmes, as implemented by adeveloping country like the Philippines,
should not have been considered as subsidies per se. Moreover, as the Philippines had
previously testified, the source of funds for the assistance programmes came from alevy on
coconut production, and not from any government budget.

For the further information of the DSB, we understand that Brazil has only recently notified
the WTO of the instruments that imposed the provisiona countervailing duty of 14.1 per cent on
28 March 1995, and the definitive countervailing duty of 121.5 per cent on 21 August 1995.

In its response dated 8 December 1995, Brazil stated that it was prepared to enter into
consultations with the Philippines aslong asit was mutually understood that those consultations would
be undertaken exclusively under the 1979 Agreement on Interpretation and Application of Articles V1,
XVI, and XXIII of the General Agreement on Tariffsand Trade (or, Tokyo Round Code on Subsidies
and Countervailing Messures), under which auspices the coconut subsidies investigations were conducted
and the countervailing duties imposed.

In aletter dated 13 December 1995, the Philippines replied that Brazil' s response constituted
arefusal of the request for consultations under Article XXI11:1, but that it hoped that Brazil would
be able to engage the Philippinesin such consultations within the 30-day period provided in Article 4:3
of the Dispute Settlement Understanding (DSU).

Unfortunately, Brazil hasfailed to enter into consultationswith the Philippineswithinthe period
prescribed in the DSU.

The Government of the Philippines requests the establishment of a Panel pursuant to
Article XX111:2 of GATT 1994 and Articles 4 and 6 of the DSU, and under the standard terms of
reference provided in Article 7.1 of the DSU. The Philippines requests that the Panel consider and
find that:

1 The countervailing duty imposed by Brazil isinconsistent with paragraphs 3 and 6(a)
of Article VI of GATT 1994.

2. Brazil should desist from further imposing the countervailing duty on desiccated coconut
exports of the Philippines, and reimburse whatever duties were collected.

ThePhilippinessubmitsthisrequest for theestablishment of aPanel for inscriptionintheagenda

of the next meeting of the DSB on 21 February 1996, and further requests that a special meeting of
the DSB be convened not later than 15 days after the meeting of 21 February.
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RESTRICTED

WORLD TRADE WT/DSB/M/11

19 March 1996

ORGANIZATION

(96-0987)
DISPUTE SETTLEMENT BODY
21 February 1996
MINUTES OF MEETING
Held in the Centre William Rappard
on 21 February 1996
Chairman: Mr. C. Lafer (Brazil)

Subjects discussed: Page
1 Brazil - Measures affecting desiccated coconut 1

- Request by the Philippines for the establishment of a panel 1
2. United States - Standards for reformulated and conventiona gasoline 4

- Panel report 4
3. Turkey - Action on imports of textiles and clothing 6

- Statement by Hong Kong 6
4, United States - Restrictions on imports of cotton and man-made fibre underwear 9

- Statement by Costa Rica 9
5. Appellate Body - Working Procedures for Appellate Review 9

- Statement by the Chairman 9

1 Brazil - Measures affecting desiccated coconut
- Reguest by the Philippines for the establishment of a panel (WT/DS22/5)

The Chairman recalled that this matter had been proposed for inscription on the Agenda of
the DSB meeting on 31 January. lts consideration was, however, postponed to the next meeting of
theDSB. Hethen drew attention to the communication from the Philippinesin document WT/DS22/5.

Therepresentative of the Philippines said that since her country' srequest for the establishment
of a panel was explained in WT/DS22/5 she wished only to point out that the 121.5 per cent

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



WT/DS22/R
Page 91

countervailing duty imposed by Brazil on Philippine' s exports of desiccated coconut was inconsi stent
with Brazil' s obligations under Article VI of GATT 1994 and other related covered agreements. The
measure nullified Philippine's benefits under the GATT 1994. In was her country's view that an
investigation should not have been initiated by Brazil nor a countervailing duty have been imposed.
Although severa meetings had been held with Brazil over the last few months on this matter, it had
not been possible to arrive at a mutualy agreed solution. Therefore, the Philippines requested that
apanel be established at the present meeting and hoped that Brazil would be ableto agreeto thisrequest.

Therepresentative of Brazil recalled that his country' s arguments concerning thisdispute were
contained in WT/DS22/3. During the last few months, Brazil and the Philippines had been discussing
the question of applicablelaw, i.e., thelega framework to examine a countervailing measure imposed
by Brazil on coconut imports from the Philippines. Brazil firmly believed that a measure should be
reviewed against the same standardswhich had been used for itsadoption. This principlewas contained
in Article 32.3 of the Uruguay Round Agreement on Subsidies and Countervailing Measures (SCM).
Members had also agreed on that principle in the transitional arrangements negotiated in 1994,
Overturning this principle would not be very constructive and might cause serious problems for the
WTO system. Members were formally and morally requested to abide by the rules which they had
established. This issue involved important standards such as fairness, reasonableness and legality.
Fairness, because all procedures, decisions and practices under a certain legal system ought to be
examined. Reasonableness, since the Philippines had an effective remedy for their complaint in the
Tokyo Round Subsidies Code which was in place for dispute settlement purposes until the end of 1996.
Brazil was not against the reasonable right of the Philippines to seek redress to what it perceived as
nullification and impairment of its benefits. Legality, because decisions had been taken to avoid
"contamination" of the WTO with GATT cases. In December 1994, Members had decided that the
Tokyo Round Code would be extended until December 1996 in order to deal with casesinitiated under
that Code, prior to the establishment of the WTO, and that the SCM Agreement would not apply to
investigations initiated before 1 January 1995. Brazil and the Philippines were still discussing this
matter. Brazil therefore considered that it was premature to establish a panel at the present meeting
and wished the DSB to revert to this matter at its next meeting.

The representative of Indonesia, speaking on behalf of ASEAN countries, said that ASEAN
countries supported the request for the establishment of a panel. The Philippines had only invoked
its rights under Article VI of GATT 1994 to which Brazil was also bound. It had chosen neither to
invokethe Tokyo Round Subsidies Code nor itsrightsunder the SCM Agreement. Therefore, ASEAN
countries did not support Brazil' s view that the question of the applicable law should first be resolved.
The Philippines had complied with the DSU requirements and the DSB would haveto establish apanel.
Indonesiaand Malaysia had also been affected by the same measure taken by Brazil on 21 August 1995.
Theinvestigation initiated by Brazil on desiccated coconut was inconsistent with its obligations under
ArticleVI1 of GATT 1994 and theWTO. Thishad resulted in definitive countervailing duties of 155.57
and 196.5 per cent for Indonesia and Malaysia respectively. He reiterated that Brazil had neither
conducted the investigation transparently nor had it provided a reasonable opportunity for Indonesia
and Malaysia to clarify the factua situation. Although a set of questionnaires had been answered,
and some statistical data and various legal dispositions submitted, Brazil had neglected to take this
information into account since it was not supplied in Portuguese. Brazil's Government which should
have determined and cal culated the subsidy margin on the basis of information available, had violated
Article VI of the GATT 1994. Malaysia and Indonesia reserved their right to actively participate in
the panel as third parties.

2 PC/15-L/7586 and PC/16-L 7587
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The representative of Sri Lanka said that his delegation supported the Philippines request
for the establishment of a pandl. His country agreed with the Philippines on the rationale for a panel
to examine the countervailing duties imposed by Brazil on exports of desiccated coconut from the
Philippines. Sri Lanka was one of the countries which had aso been severely affected by Brazil's
action on desiccated coconut and coconut milk powder. The countervailing duty imposed by Brazil
on 21 August 1995 on imports of desiccated coconut and coconut milk powder amounted to 81.4 per
cent and 175.8 per cent respectively. Sri Lanka considered Brazil's action as unjustifiable and
unreasonable because it violated Sri Lanka's rights under the GATT 1994. Consultations had been
held with Brazil with a view to arriving at a mutually acceptable solution, but the outcome of these
consultations had not been positive. Sri Lanka would hold further consultations with Brazil until all
prospects of arriving at amutua settlement were exhausted. Sri Lanka s exports of desiccated coconut
and coconut milk powder had cometo ahalt asaresult of Brazil'saction. Ashiscountry had a direct
trade interest in the matter, it reserved its third-party rights.

Therepresentative of the Philippinesthanked Brazil for elaborating on its position with respect
to the application of Article VI of GATT 1994 contained in WT/DS22/3 and wished to make the
following points. First, inpast GATT practiceit had been recognized that it was up to the complainant
to decide whether it wanted to invoke the general GATT provisions -- in this case Article VI -- or the
specific Tokyo Round Code provisions. There had been disputesin the past where parties had invoked
their rights with respect to Article VI and not the Tokyo Round Codes. Second, the fact that Brazil's
investigation had started in 1994 under the Tokyo Round Subsidies Code did not deprivethe Philippines
of their rightsunder GATT 1994 and theDSU. ThePhilippines view wasthat thetransitional provision
in Article 32.3 of the SCM Agreement applied to the said Agreement itself and did not govern the
application of Article VI of GATT 1994 which, since its entry into force in 1995, required Brazil to
implement countervailing measures only in conformity with Article V1. Third, athough the Tokyo
Round Committee continued to be in place until the end of 1996, this did not preclude the Philippines
frominvoking itsrightsunder GATT 1994. Moreover, the Decision of 8 December 1994 on Transitiond
Co-existence of the Tokyo Round Subsidies Code and the WTO Agreement confirmed the priority
of WTO dispute settlement procedures over the Tokyo Round Subsidies Code. The Decision of 8
December 1994 on the consequences of termination of, or withdrawal of, the Tokyo Round Subsidies
Code governed only thetransition from the Tokyo Round Subsidies Code to the 1994 SCM Agreement.
This Decision did not prevent theright of Members to invoke Article VI of GATT 1994 and the DSU.
Fourth, Brazil had stated that Article VI of GATT 1947, asinterpreted by the Tokyo Round Subsidies
Code, waslegally distinct from Article VI of GATT 1994, which in turn was interpreted by the 1994
SCM Agreement. To invoke Article VI of GATT 1994 "implied the adoption of the specific views
of theWTO agreements as opposed to those of the Tokyo Round Agreements.” ”® It was the Philippines
position that Article VI of GATT 1994 and the SCM Agreement were two distinct legal instruments
and the Philippineswas simply invoking itsrightsunder Article VI of GATT 1994. Brazil aso aleged
that in spite of its repeated offers to consult no formal consultations ever took place. Consultations
had not been held because Brazil refused to consult. Shereiterated that on 27 November 1995 the
Philippines had requested consultations under Article XXI11:1 on the consistency of Brazil's measure
with respect to Article VI of GATT 1994. On 29 November the Philippines had notified the DSB,
the Council for Trade in Goods, the Committee on Subsidies and Countervailing Measures and the
Committee on Agriculture of its request. On 8 December, Brazil had offered to consult only under
theTokyo Round SubsidiesCode. Inaletter dated 13 December, the Philippineshad stated that Brazil's
responseof 8 December constituted arefusal to consult under Article XXI11: 1. ThereforethePhilippines
hoped that Brazil would be able to engage in Article XXI11:1 consultations within the 30-day period
provided for in Article 4.3 of the DSU. On 10 January 1996 Brazil had responded to the Philippines
letter of 13 December 1995 and had reiterated its offer to consult only under the Tokyo Round Subsidies
Code. On 15 January the Philippines had informed Brazil that, since Brazil maintained its position,

3SCM/193, p.3.
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the Philippines had no other recourse but to invoke Article XXI111:2 of GATT 1994 and Articles 4.3,
6and 7.1 of theDSU. Thus, on 17 January the Philippines had requested the establishment of apanel.
The Philippines sought redress from the actions of Brazil under Article VI of GATT 1994. It had
faithfully adhered to the requirements in the DSU, and now requested the establishment of a panel.
Since Brazil's did not agree with the establishment of a panel at the present meeting the Philippines
reguested a DSB meeting within 15 days in order to consider its request for the establishment of a
panel.

Therepresentative of Brazil said that his del egation noted al the statements made at the present
meeting. He reiterated that this issue involved such important standards as fairness, reasonableness
and legality as he had stated in the statement made earlier. He stressed that Brazil had never refused
to consult. It had only insisted that consultations should be held under the Tokyo Round Code provisions.
The question of applicable law was centra to this case and if a pandl was established Brazil would
request a preliminary ruling on the question of the applicable law.

The DSB took note of the statements and agreed to convene its next meeting on 5 March in

order to revert to this matter.

2. United States - Standards for reformulated and conventional gasoline
- Panel report (WT/DS2/R)

The Chairman recalled that at its meeting on 10 April 1995, the DSB had established a Panel
to examine the complaint by Venezuela. On 31 May 1995 the DSB had established a Panel to examine
the complaint concerning the same matter by Brazil. At that meeting, pursuant to Article 9 of the DSU
in respect of multiple complaints the DSB had decided, with the agreement of dl parties, that for practical
reasons this matter be examined by the pand aready established at the request of Venezuela on
10 April 1995. The Pandl report, contained in document WT/DS2/R and circulated on 29 January
1996, was now before the DSB for adoption at the request of Venezuela.

Mr. Harbinson (Hong Kong), spesking in his persona capacity on behaf of Mr. Wong, Chairman
of the Panel, said that the Panel had been established by the DSB on 10 April 1995 at the request of
Venezuela. The Panel had been given standard terms of reference, with Mr. Joseph Wong as Chairman
and Mr. Crawford Falconer and Mr. Kim Luotonen as panelists. Australia, Canada, the European
Communities and Norway had reserved their rights to participate in the Pand proceedings as third
parties. On 31 May 1995, the DSB had established a Panel on the same matter at the request of Brazil.
Pursuant to Article 9 of the DSU in respect of multiple complainants the DSB had decided, with the
agreement of al the parties, that for practica reasons this matter be examined by the Panel aready
established at the request of Venezuela. The Panel had met with the parties to the dispute from 10
to 12 July 1995 and from 13 to 15 September 1995. It had also met with the interested third parties
on 11 July 1995. ThePanel had issueditsinterimreport to the partieson 11 December 1995. Following
arequest made by the United States pursuant to Article 15.2 of the DSU, the Panel had held a further
meeting with the parties on 3 January 1996. The Pandl had issued its final report to the parties to
the dispute on 17 January 1996. The Panel had examined the fina decision adopted on
15 December 1993 by the United States Environmental Protection Agency, "Regulation of Fuels and
Fuel Additives: Standards for Reformulated and Conventional Gasoline" (the Gasoline Rule). After
athorough analysis of the underlying facts and arguments of the parties, and in thelight of the findings
contained in thefinal report, the Panel had concluded that the baseline establishment methods contained
in the Gasoline Rule were not consistent with Article 111:4 of the General Agreement, and could not
be justified under paragraphs (b), (d) and (g) of Article XX of the Genera Agreement. The Panel
had therefore recommended that the DSB request the United States to bring the measures in question
inconformity withitsobligationsunder theGeneral Agreement. Inconcluding, the Panel had underlined
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that it was not itstask to examine generally the desirability or necessity of the environmental objectives
of the Clean Air Act or the Gasoline Rule. Itsexamination was confined to those aspects of the Gasoline
Rule that had been raised by the complainants under specific provisions of the General Agreement.
Under the General Agreement, Members were free to set their own environmental objectives but they
were bound to implement these objectives through measures consistent with its provisions, notably
those on the relative treatment of domestic and imported products.

The representative of Venezuela expressed his delegation' s gratitude to the panelists and the
Secretariat for their meticulous and well-structured work. His country appreciated thetime and efforts
devoted to reviewing and anaysing the facts and the legal arguments submitted by the parties during
the proceedings, and the efforts in the search for a satisfactory settlement of the dispute. Parties to
the dispute had been given equitable opportunity to participate in the proceedings both oraly and in
writing. The Panel's conclusions followed the same line of reasoning as that of other panelsin GATT
history. Severa aspects of the Panel report deserved specia mention. First, the report recognized
explicitly that no rule or provision of the WTO Agreement prevented the United States from setting
its own clean air standards. Members had sovereign authority in setting their own environmental
objectives but they were bound to ensure that national standards and regulations accorded treatment
to imported products which wasno less favourabl e than that granted to like domestic products. Second,
the report acknowledged what Venezuela had repeatedly stated to the United States namely, that the
objectives of the Clean Air Act aimed at improving air quality were not questioned. Venezuela had
brought the matter to the Panel to demonstrate that those aobjectives could be achieved without
discriminating against imported gasoline and were in full conformity with the principle of national
treatment laid down in Article Il of the General Agreement. In this connection, the Panel upheld
Venezueld s argument that there was no justification for the discriminatory aspects of the Gasoline
Regulation, since several aternative methodswere available to the United Statesto meet environmental
objectives without distorting the competitive conditions between imported and domestically-produced
gasoline. Far from seeking privileges or special treatment, all that Venezuelahad asked of the United
States was treatment for Venezudan gasoline which was not |ess favourable than the trestment established
in the Regulation for the like product of US origin. Therefore, the settlement of this dispute by means
of the WTO procedures, had occurred despite Venezuela s wish.

From the beginning of the process of elaboration of the Gasoline Regulation in 1992 until 1994
his country had been proposing alternatives to the United States enabling to avoid all discrimination
against imported gasoline. One of these alternatives was an agreement between the two countries to
be applied in conformity with the most-favoured-nation principle. Unfortunately the US Congress,
when enacting the Gasoline Regul ation, had refused fundsfor putting that proposal into effect. Therefore
Venezuela had decided to bring its complaint to the DSB. Thereafter, in the framework of the WTO
dispute settlement proceedings, aternatives had been presented to the Panel which, after subjecting
them to athorough and balanced examination, had agreed with Venezuelathat they were feasible both
practically and legally. Some of the measures werefully consistent with the General Agreement, while
others, which were less clearly consistent, at least had the virtue of generating aless trade restrictive
effect. Inthelight of these considerations and in accordance with Article 16.4 of the DSU Venezuela
had requested that the adoption of thereport beincludedinthe Agendaof the present meeting. However,
the United States had notified its intention to apply for areview by the Appellate Body of certain legal
aspects of the report. While recognizing that the United States had the right to appeal, its decision
to do so could set apattern which might befollowed by Memberswhere panel reportswereunfavourable
to them. Clearly, this would adversely affect the credibility of panel reports.

The representative of the United States said that the Panel report had been inscribed on the
Agenda of the DSB for consideration at the present meeting. However since the United States had
notified its decision to appeal certain legal issues, Article 16 of the DSU prevented consideration of
the report for adoption at the present meeting. The DSB was not the appropriate forum to discuss
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the legal issues of the report that the United States had asked the Appellate Body to review which
concerned the panel's consideration of Article XX of the General Agreement. However, the United
States had serious concerns about the panel’s trestment of issues not covered by this appeal. He was
referring to what the United States considered a significant and inappropriate deviation from the
customary practice that panels had followed in the past under the GATT 1947. Under past practice,
panelshad carefully avoided discussing legal issuesthat wereuncontested during the panel proceedings,
or unnecessary to the pand's findings in a particular dispute. Since Article XVI:1 of the WTO
Agreement affirmed that the WTO shall be guided by the customary practices of the bodies established
intheframework of the GATT 1947, it wasthe United States' expectation that this panel would follow
that practice. Regrettably, it did not. In responding to the claim that the US measure in question was
inconsistent with Article 111:4 of the GATT 1994, the United States did not contest that the measure
openly treated importsdifferently than likedomesti c products, and the panel acknowledged thisposition.
Nonetheless, the panel proceeded to discuss at length the issue of like products with reference to
hypothetical situations not presented, and it did so in a manner that appeared to offer opinions on
arguments and issues that had arisen or might arise in the context of disputes other than this one.
Such discussion was inappropriate and should serve as amodel for what future panels should not do.
Article 11 of the DSU clearly set out the limited role of panels, which was "to make an objective
assessment of the matter before it, including the facts of the case.” By opining on matters that were
neither contested nor necessary to reach its conclusions, the panel exceeded theselimits. The GATT
1947 panel process gained the confidence of delegations negotiating the DSU in part because of the
conservative approach panels generaly took in confining themselves strictly to the issues presented
for resolution. The departure of this pand from that principle, and its foray into unnecessary obiter
dicta, did not set a good example for the new WTO system. The United States expected that future
panels would refrain from such wandering into policy issues. It smply was not appropriate in the
context of dispute settlement.

The representative of Brazil wished to express its gratitude to the panelists, who had put
tremendous effortsin understanding and deciding thiscase, and to the Secretariat who had been efficient
andreliableasusual. The decision by the United Statesto appeal did not, in Brazil' s opinion, diminish
the merits of thisreport. One of these merits was the finding that discrimination could not bejustified
if the disciplines were not respected. One of the other merits of the report wasthat, " under the General
Agreement WTO Members are free to set their own environmental objectives, but they are bound to
implement these objectives through measures consistent with its provisions, notably with those on the
relative treatment of domestic and imported products’.™ Sincethe beginning of this dispute settlement
procedure, his delegation had expressed its view that this was not an environmental case. Brazil
continued to hold this view, and agreed with the conclusions of the panel in this respect.

The DSB took note of the statements and of the US decision to appeal to the Appellate Body
the panel report in DS2/R.

3. Turkey - Action on imports of textiles and clothing
- Statement by Hong Kong

The Chairman drew attention to the request for consultations by Hong Kong contained in
WT/DS29/1.

Therepresentative of Hong Kong said that hisauthoritiesfully respected therights of Members
toform customsunionsor free-trade areasin accordance with therelevant provisions of the multilateral

"DS2/R para. 7.1.
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instruments which governed such matters. Nonetheless, Hong Kong was very much concerned that
the implementation of customs unions or free-trade areas should not adversely affect other Members.
HewishedtoraiseHong Kong' sseriousconcern over aspecificissueassociated with theimplementation
of the Customs Union between Turkey and the European Community. On1 January 1996, quantitative
restrictions had been imposed by Turkey on theimport of abroad range of textile and clothing products
from Hong Kong and other sources i.e. atota of twenty-five suppliers. The imposition of these
restrictions was unilateral and without prior notification. Hong Kong had written to the Turkish
authorities requesting details of the measures taken and their justification under the WTO Agreement.
The response had not provided satisfactory or complete answers to the questions raised. Although
the volume of trade affected was relatively small, at stake were important points of principle. The
guantitative restrictions violated Article XI of the GATT 1994, which provided for their general
elimination, and Article XIl1, which required that any such restrictions be administered in a non-
discriminatory manner. Theserestrictions were aso inconsistent with Turkey' s obligation under Article 2
of the Agreement on Textiles and Clothing (ATC), which stipulated that new restrictions shall not be
introduced except under the relevant provisions thereof or GATT 1994. The objective of the ATC
was to bring trade in textiles under the GATT disciplines over a period of ten years. During the
transitional period, safeguards could only beinvoked if serious damage, or actua threat thereof, could
be demonstrated. Turkey's action had not met the above-mentioned criteria and the transitiona safeguard
provisions of the ATC had not been invoked. In the view of Hong Kong Article XXIV could not be
interpreted to justify the introduction of the quantitative restrictions by Turkey. Inan effort to resolve
this issue, Hong Kong had requested consultations with Turkey on 12 February 1996, under
Article XXI1:1 of the GATT 1994 pursuant to Article 4 of the DSU. It hoped that Turkey would fully
discharge its obligations under the GATT and the WTO and urged that the action taken by Turkey
be rescinded. In light of the outcome of these consultations, it reserved its rights to take the matter
further, should this prove to be necessary.

The representative of the Philippines, speaking on behalf of certain ASEAN countries, namely
Mdaysia, the Philippines and Thailand which had been affected by the unilatera imposition of
quantitative restrictions by Turkey on certain textile and clothing products. At the meseting of the Council
for Trade in Goods on 29 January, ASEAN countries had registered their serious concern with the
measure taken by Turkey and had stated that they reserved their rights to pursue the matter under the
relevant WTO provisions, including GATT 1994 and the ATC. Like Hong Kong, ASEAN countries
respected the rights of a Member to form customs unions or free-trade areas in accordance with the
relevant multilateral trade agreements. Whilethey wel comed theimplementation of the Customs Union
between Turkey and the European Community, they believed that Turkey should have ensured that
the implementation of the agreement was not at the expense of other Members' rights under relevant
WTO provisions. TheWTO was arule-based institution and one expected reasonable compliance with
all that was agreed to and that Members would not take actions which would undermine the credibility
of the WTO. At the conclusion of the Uruguay Round, Members had committed themselves to bring
trade in textiles under the disciplines of GATT 1994 and the ATC. Malaysia, the Philippines and
Thailand wished to reservetheir rights to participate in consultations requested by Hong Kong. They
would also prefer Turkey to withdraw the quantitative restrictions that it had imposed.

The representative of India said that his del egation wished to be associated with the statement
made by Hong Kong. Indiarequested Turkey to take into account the serious concerns of Hong Kong
and to withdraw the quantitative restrictions it had imposed. Should this not happen, India wished
to reserve its rights under the WTO Agreement and, in paralel, wished to express its interest to be
joined in consultations requested by Hong Kong.

The representative of Korea shared the concerns expressed by Hong Kong. As a matter of
principle, anumber of questionsremained to be answered concerning the compatibility of thismeasure
with Turkey's commitments under the WTO Agreement. His authorities were currently reviewing
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the substantiveeffect the Turkish measurehad onKorea strade, aswell asthelegal implicationsthereof.
Pending the results of this review, Koreareserved its rights, including that under Article 4.11 of the
DSU concerning the request, to be joined in consultations.

The representative of Peru said that his delegation echoed the views expressed by Hong Kong
and wished to reserve its rights, including those under Article 4.11 of the DSU.

The representative of Argentina said that his country shared Hong Kong' s concerns regarding
the conformity of the unilateral measures adopted by Turkey which aso affected imports from Argentina
Consultations were ongoing and Argentina wished to reserve its rights on this matter.

The representative of Colombia said that the concerns raised by Hong Kong deserved careful
consideration. Colombiawould befollowing these consultationsvery closely. 1t hoped that this matter
could be resolved in the best possible manner.

The representative of Brazil said that its exports of textiles and clothing had also been affected
by the unilateral measuretaken by Turkey. Brazil, therefore, wished to reserveits rights on thisissue,
including those under Article 4.11 of the DSU.

The representative of Pakistan said that the issue raised by Hong Kong had been discussed
by the Committee on Trade and Development (CTD) at its meeting on 29 January. On that occasion,
Pakistan had understood Turkey's natura disposition to forge closer relations with the European
Communitieslocatedin close proximity of that market. Hiscountry however noted with disappoi ntment
that the formation of the Customs Union had resulted in raising discriminatory barriers against the
trade of third countries including Pakistan. Pakistan felt that this raised valid questions about the
compatibility of suchrestrictionswiththerequirementsof therelevant provisionsof theGATT. Pakistan
noted Hong Kong's statement and would follow with deep interest the consultations requested by it.

The representative of Turkey said that his country had accepted to enter into bilateral
consultationswith Hong Kong in order to discuss this matter which was covered by Article XXI1V:8(a)
of the GATT 1994. Turkey wasready to fix amutually agreed date for consultations with Hong Kong.
His delegation noted the statements made at the present meeting and would consider the possiblefurther
requests, taking into account the relevant provisions of the WTO Agreement.

The representative of the European Communitiesinformed the DSB that the Communities wished
to be joined in the consultations requested by Hong Kong. The measures, as indicated by Turkey,
resulted from the implementation of treaty establishing the Customs Union between Turkey and the
European Community and were, in the view of the Communities, consistent with the provisions of
the General Agreement and in particular were covered by Article XXIV:8.

Therepresentative of Hong Kong said that his delegation noted the request of the Communities
to bejoined in consultations in accordance with Article 4.11 of theDSU. Thelanguage of Article 4.11
wasclear inthat any claim of substantial interest would befor theresponding party, inthiscase Turkey,
to agree. Also, if the request to join consultations was denied then the Member requesting to join
consultations might proceed to initiate their own consultations. In the present case, any such request
to join consultations were requests to join Hong Kong in consultations with Turkey. The purpose of
such requests could not be to join Turkey in consultations with Hong Kong. Otherwise, the decision
as to whether the requesting party should be joined in the consultations would be in the hands of Hong
Kong rather than Turkey. Hong Kong had no wish to be difficult in this, but hoped that due
consideration would be given to the above view on the systemic aspects of this case. Hong Kong was
glad that Turkey agreed to bilateral consultations. Hereferred to aletter from the Turkish authorities
indicating that it would not be convenient for them to consult in Genevain the week beginning of the
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11 March, which was the date suggested by Hong Kong. He hoped that in light of the interest which
had been expressed by a number of delegations, Turkey might reconsider this matter because given
the number of delegations interested, and given the fact that this dispute was taking place under
multilateral instruments, it would be far more convenient for consultations to take place on neutral
ground.

The DSB took note of the statements.

4, United States - Restrictions on imports of cotton and man-made fibre underwear
- Statement by Costa Rica

The representative of Costa Rica, speaking under " Other Business', recalled that at the DSB
meeting on 31 January his delegation had informed the DSB that on 22 December 1995 Costa Rica
had requested consultationswith the United Stateswith regardto therestrictionson CostaRica sexports
of cotton and man-made fibre underwear (category 352/652). However, these consultations did not
arriveat amutually satisfactory solution. Sincethe 60-day period for consultations had already expired,
Costa Rica would soon request the establishment of a panel to examine this matter. In order for the
panel to be established as quickly as possible, Costa Rica wished to request that a meeting of the DSB
be convened for this purpose as provided for in footnote 5 of Article 6 of the DSU.

The DSB took note of the statement.

5. Appdlate Body - Working Procedures for Appellate Review
- Statement by the Chairman

The Chairman, speaking under " Other Business', recalled that the Appellate Body's Working
Procedures for Appellate Review which came into force on 15 February, had been circulated in
WT/AB/WP/1. On 19 February informal consultations had been held for the purpose of providing
atechnical briefing on the Working Procedures during the course of which questions and comments
had been made by Members. The package circulated on 15 February contained both the Working
Procedures adopted by the Appellate Body and a covering letter from the Chairman of the Appellate
Body to the DSB Chairman. The letter addressed the issues raised by Members which had been
conveyed to the Appellate Body during the consultations held by the outgoing and incoming Chairmen
of the DSB in accordance with the Decision on the Establishment of the Appellate Body contained
in WT/DSB/1. It dso explained the Appellate Body' s reasons for its conclusions on certain key eements
of the Working Procedures. For example, on issues of establishment of divisions, rotation and
collegiality.

The consultations that he had held on behalf of Members with the Appellate Body, pursuant
to Article 17.9 of the DSU and the DSB Decision on the Establishment of the Appellate Body, had
the objective of making the Appellate Body aware of the concerns of Members. It was important to
familiarize the Appellate Body with the sensitivities of the WTO and its" climate of opinion”. Article
17.9 of the DSU contemplated neither a negotiations process nor a formal approval by the DSB of
the Appellate Body's working procedures. The consultations contemplated in the DSU and the DSB
Decisionon theEstablishment of the Appell ate Body werein the nature of an advice- consilium- counsel
to, and for the benefit of, the Appellate Body, but not a command - praeceptum - that obliged the
Appellate Body. Aquinas - distinguished between praeceptum - command and consilium - advice, by
saying that praeceptumimplied necessity to obey, while consilium provided optionsfor those to whom
they were given. The Working Procedures for Appellate Review were legally in effect, as of 15
February. They could be madified through theamendment procedure set out in Rule 32 of theWorking
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Procedures. Finaly, hedrew the attention of Members to the fact that the Appellate Body had decided
that the Working Procedures for Appellate Review would be issued as an unrestricted document.

Therepresentativeof Mexico recalled thatinaccordancewith Article17.9 of theDSU "working
procedures shall be drawn up by the Appellate Body in consultation with the Chairman of the DSB
andtheDirector-General, and communi cated to theMembersfor their information™. Mexico had hoped
that its concerns, as well as other Members concerns expressed during the informal consultations,
would be reflected in the Appellate Body's Working Procedures. However, he noticed that this was
not the case. Hiscountry's concerns pertained to the issues of collegiality and nationality of Appellate
Body members which might affect the integrity and credibility of the dispute settlement mechanism.
In accordance with Rule 4.3 of the Working Procedures "the division responsible for deciding each
appeal shall exchange views with the other members before the division finalizes the appellate report
for circulation to WTO Members'. In other words, the seven members of the Appellate Body would
influence the final decision through an exchange of views before the appellate report is finalized.
However, Article 17.1 of the DSU provided that "the Appellate Body shall hear appeals from panel
cases. It shall be composed of seven persons, three of whom shall serve on any one case. Persons
serving on the Appellate Body shall serveinrotation”. Herecalled that collegiality was anew concept
alien to the issues negotiated in the Uruguay Round. When Article 17 of the DSU was negotiated
the idea was that each appellate review would be carried out only by three members of the Appellate
Body. On the one hand, ArticleV:4(b)(i) of the Rules of Conduct stated that persons serving on the
Standing Appellate Body who, through rotation, are selected to hear the appeal of a particular panel
case (i.e. thethree persons) shal review the factual portion of the panel report and complete the form
a Annex 3. On the other hand, Rule 9.1, of the Working Procedures of the Appellate Body stated
that each member (i.e. each of the seven members) shall take the steps set out in Article V:4(b)(i) of
the Rules of Conduct.

Mexico was also concerned that Rule 6.2 of the Working Procedures provided for the
"opportunity for al members to serve regardiess of their nationa origin". Herecaled that GATT
practice, as well as Article 8.3 of the DSU were clear that " citizens of Members whose governments
are partiesto the dispute or third parties...shall not serve on apanel concerned with that dispute, unless
the parties to the dispute agree otherwise". Thiswas the best way to avoid possible direct or indirect
conflict of interest. His authorities did not doubt the impartiality, honesty and moral integrity of the
Appellate Body members. However, it would be very difficult for Mexico, and perhaps for other
Members, to explain to some sectors of its national public opinion, in particular those who disagree
with free trade, that in alost dispute a citizen of the other party was a member of the Appellate Body,
while no Mexican citizen had the same possibility.

His delegation hoped that the members of the Appellate Body would urgently reconsider the
need to maintain the concepts of collegiality and nationality. Mexico reserved itsrights under Article
17.1 of the DSU with regard to collegiality. It would also seek, if it considered appropriate, to define
more precisely the notion "direct or indirect conflict of interest" in Article 17.3 of the DSU through
the Rules of Conduct which were still subject to negotiations.

The representative of Egypt welcomed the fact that the Appellate Body finalized its Working
Procedures. His delegation would have wished to have been consulted further in the process of the
preparation of the Working Procedures. However, the covering letter from the Chairman of the Appellate
Body explained the various issues which would have raised some concerns. Egypt was not concerned
over collegidlity or over nationality. Appellate Body members would be receiving documents related
to al appeds. In accordance with Rule 4.3 of the Working Procedures, the division deciding each
apped shall exchange views -- not consult -- with other members. Working Procedures required only
an exchange of views not that due consideration be given to the views expressed. However, the seven
members would be overburdened with work since they would have to work as if they were involved
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in each and every case. They would have to study and reflect on documents circulated to them and
in due course exchange their views. Asto the question of nationality of members, all precautions had
already been taken prior to their selection. Although the Rules of Conduct had not yet been adopted,
the Appellate Body should be bound by these samerules since there were not other such rulesavailable.
In connection with Rule 8.1 of the Working Procedures which indicated that the Rules of Conduct
for the DSU had only been adopted on a provisiona basis, Egypt's position was that the same rules
would govern not only the Appellate Body but also the Textiles Monitoring Body. In casetheserules
were amended in future, ag greater transparency should be observed. While Members would not be
involved in negotiating amendments, at least their views would be made known to the Appellate Body
members.

The representative of India said his country had aready raised some concerns with regard to
the Working Procedures and the letter from the Chairman of the Appellate Body during the informal
consultations on 19 February. At the present meeting he wished to share some systemic concerns and
to draw attention to the substance of the Working Procedures. He recognized that not al concerns
could be dedlt with by the Appellate Body and that some of them would have to be dealt with by the
DSB. At the present meeting hewished only to enumerate those concerns so that in the future Members
would be able to deal with them in a manner consistent with the roles that the DSU assigned to the
DSB and the Appellate Body.

On the issue of collegiality Members had had different views regarding the extent to which
the four members not serving on a division should influence the decision of the division. In hisview
any process which would enable the four members not serving on the division to be involved in the
dispute was contrary to the letter and spirit of Article 17.1 of the DSU. He also mentioned that the
circumstances under which the concept of collegiality was brought to theforefront could not beignored.
Rule 4.3 of the Working Procedures was not in accordance with Article 17.1 of the DSU and this
problem could not be resolved through Rule 4.4 which is clearly inconsistent with Rule 4.3.

With regard to the question of nationality, there were some practica reasons which made it
difficult to have arequirement that a member of the Appellate Body should stand aside in an appea
involving that member's country of origin. Article17.3 of the DSU stipulated that the Appellate Body
members should not participatein the consideration of any disputethat would create adirect or indirect
conflict of interest. 1t wasamoot point whether thenationality of amember created aconflict of interest.
While one should not attach nationality tags to the Appellate Body membersit would have been better
for the credibility of the system if a mechanism had been devised to enable an appellant or appellee
to convey informally his concerns about an Appellate Body member who was a citizen of a country
involved in the dispute. Disputes brought to the Appellate Body were bound to acquire high political
visibility and media attention. Therefore, it would not be wise to ignore perceptions. Although Rule
6.2 of the Working Procedures specified the principle of rotation, its mechanics were not spelled out.
The DSB needed to be assured that the mechanism for ensuring rotation was reliable.

Rules 8, 9, 10 and 11 had been adopted on a provisiona basis and Rule 8.1 implied that Rules
of Conduct were not yet approved by the DSB. India was concerned that certain rules acquired
legitimacy even before they were brought before the DSB and Members had to find ways of ensuring
that this did not recur in the future. He noted that there was some dichotomy. The Appellate Body
believed that dealing with the issue of nationality in any other way would be unnecessary in view of
the qualifications required for membership of the Appellate Body and undesirable because it would
cast doubts on the capacity of the Appellate Body membersto beindependent and impartial. However,
the Appellate Body was willing to accept a situation where there would be a challenge on the basis
of financial or professiona interests. If the qudifications of the Appellate Body members and their
selection process had ensured independence and impartiality in decision-making then there would be
not need for the Appellate Body members to have Rules of Conduct.
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Rule 32.2 of the Working Procedures stipulated that the Appellate Body might amend its rules
in compliancewith Article 17.9 of theDSU. In accordancewith WT/DSB/1 the DSB Chairman should
consult with the Members in order to obtain their views prior to advising the Appellate Body on the
working procedures. It would be an anomaous situation if the Members were consulted by the Chairman
at theinitial stage of preparation of the Working Procedures but not when they would be subsequently
amended.

He a so had a systemic concern with regard to Rule 15 which implied that the Appellate Body
could authorize amember to continueto beamember after it ceased to beamember. Thiswascontrary
to Article 17.1 of the DSU which, inter alia, provided that a standing Appellate Body shall be
established by the DSB and that it shall be composed of seven persons. Rule 15 would lead to asituation
where the Appellate Body could consist of more than seven members or an Appellate Body member
continued after the expiry of his term without the approval of the DSB. While the practical need for
the provision contained in Rule 15 was understandable, he would be seriously concerned if a member
of the Appellate Body could continue without concurrence or approval by theDSB. ThisRule provided
for notification to the DSB instead of approva and therefore wasin violation of Article 17.1 of the
DSU. Asto Rule 29 regarding failure to appear, it was not clear as to how the views of a participant
who failed to make a written submission and to appear could be heard.

He a'so noted that the letter of the Chairman of the Appellate Body indicated that the Appellate
Body had held consultationswith the Chairman of the DSB in December 1995 and January and February
1996. However, the first informal consultations with the Members on this subject had been held on
1 February. It would have been appropriate and useful if informal consultations on this subject had
been initiated in December. The Appellate Body members would have been sensitized to various
concerns and issues prior to drawing up of their working procedures. |If consultations had been held
in time Members would probably not face the difficulties a the present meeting. He recaled that
the Chairman of the DSB, whenever provided an input to the Appellate Body regarding working
procedures was performing an official duty assigned to him in the DSU. It would not be unfair for
the collectivity of the DSB to expect that the Chairman would consult Members before providing an
input to the Appellate Body, even if there had been no decision by the DSB that the Chairman should
consult Members before advising the Appellate Body. He was glad that the Appellate Body had expressed
formally its strong commitment to the dispute settlement system as a whole. Countries involved in
the Uruguay Round negotiations had the vision and courageto opt for astrengthened dispute settlement
systemwith the Appellate Body at theapex of that system. Memberswereunlikely to belesscommitted
to the integrity of the dispute settlement system as a whole than anybody else.

Therepresentative of the United States thanked the Chairman for holding theinformal meeting
on 19 February concerning the Working Procedures for Appellate Review. The technical briefing
provided at that meeting had been very useful. On that occasion the United States had expressed some
concerns, and in view of the Chairman's commitment to relay those concerns to the Appellate Body,
he did not see the need to reiterate them at the present meeting. However, he wished to register some
of the clarifications that delegations had received concerning two issues. First, the Appellate Body
Secretariat had confirmed that the decisions of the Appellate Body might only "uphold, modify or
reverse" thelegal findings or conclusions of the panel as provided for in Article 17.13 of the DSU.
The United States fully understood that the Appellate Body Secretariat did not presume to spesak for
the Appellate Body itself, but this helped to clarify the references in Rules 21 and 22 to "the nature
of the decision or ruling sought". Second, the proof of service requirement in the Working Procedures
could lead to a needless waste of paper. His country noted that the Appellate Body Secretariat had
confirmed that proof of service might be provided in a manner consistent with the current practice
of indicating on the document itself the parties to whom copies had been sent. He further noted that
the Working Procedureswerefar from perfect. In particular Rule 29 was disturbing initsimplications
for possible sanctions against Members. However, it would be better to live for a while with the
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problems that these rules presented rather than have the Appellate Body entering into a series of too
frequent modifications of these new rules.

The representative of Chile supported the statements made by Mexico and India with regard
to the question of collegiaity. Rule 4.3 of the Working Procedures went beyond what was authorized
under the DSU. A division consisting of three members was to decide an appeal and under no
circumstances was an exchange of views with other membersto take place. An attempt had been made
to ensure flexibility in time periods provided for in Rules 18.1 and 29. However, this should not be
turned to the disadvantage of the parties. He recalled that the DSU had not authorized the Appellate
Body to establish time-periods or to consider the failure to submit awritten submission. While Chile
was aware that the Working Procedures had been established in accordance with Article 17.9 of the
DSU. It wished the Appellate Body to take into consideration the concerns expressed by Members
in order to ensure fairness in the implementation of procedural aspects of the Appellate Body.

Therepresentative of Canada said that her country was very interested in the Appellate Body's
Working Procedures and had made several suggestionswith regard to someimportant el ements of these
procedures. The Working Procedures as presently drafted incorporated worthy principles. However,
Canada identified some questions and concerns with regard to afew aspects of these procedures. Her
country intended to follow closely the application of these procedures. It expected that they would
be applied in apractical and flexible manner and that with time Canada s questions would be answered
and its concerns would turn out to be unjustified. Her delegation was certain that the Appellate Body
would also be closely watching how these procedures worked in practice and would be receptive to
the comments and concerns which Members might express at alater date prior to any review of these
procedures by the Appellate Body.

The representative of the European Communities said that, like other delegations, the
Communities clearly accepted the premise on which the debate in this forum was taking place. The
Working Procedures wereindeed now operational asindicated in the informal meeting on 19 February
and Members were not involved at this stage in any negotiating process. However, the Communities
had a number of concerns. The practical concern had already been addressed by the United States
and the Communities shared the United States' views. His delegation was concerned in particular with
the question of the service of documents as required by Rule 18 and was grateful for the confirmation
that, as far as possible, the existing practice would continue. However, Rule 18 should be applied
with a degree of flexibility which would indeed alow for the use of technology, the fax machine and
copying which would facilitate what could otherwise be a burdensome extra obligation. Thelegal and
judicial concern related to Rule 29; the Communities had a very genuine concern that, in fact, a new
law had been created in the sense that failure to make a submission within a prescribed time-limit or
to appear in an oral hearing could have the result of the dismissal of the appeal. This was a serious
issue which should be drawn to the attention of the Appellate Body. The Community hoped that
judgement by default would be the rare exception to the rule and that those concerns be communi cated
to the Appellate Body. The linguistic concern related to the French and Spanish language versions
of the text. The Communities would be submitting some comments in writing as soon as they were
available. He stressed that these comments did not relate to substance. The objective was only to
ensure conformity as between one language version and another. Rule 8.1 of the working procedures
stipulated that on a provisional basis the Appellate Body would adopt only those rules which are
applicable to it. But the text of the Rules of Conduct was clear in all cases as to which rules were
applicabletoit. In other words a rule of mutatis mutandis could well apply but one had to be certain
what the mutandis el ement contained. For example, on page 17 of the document WT/AB/WP/1 would
the footnote on that page fall into the category of the mutandis? The Communities would be watching
the application of the rules of procedure in the light of experience and hopefully some of the concerns
would dissipate. They would be grateful if those concerns could be conveyed to the Appellate Body.

The DSB took note of the statements.
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