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DECI SI ON No. 42/1996 (| NDONESI A)

Communi cation addressed to the Governnent of |ndonesia on
20 February 1996.

Concerning: Tri Agus Susanto Siswow hardjo on the one hand and
the Republic of Indonesia on the other

1. The Working G oup on Arbitrary Detention, in accordance with the revised
met hods of work adopted by it and in order to carry out its task with

di scretion, objectivity and i ndependence, forwarded to the Governnent
concerned the above-nenti oned conmuni cation received by it and found to be

adm ssible, in respect of allegations of arbitrary detention reported to have
occurr ed.

2. The Working Group notes with appreciation the information forwarded by
the Governnent concerned in respect of the case in question within 90 days of
the transmttal of the letter by the Wrking G oup

3. (Sane text as paragraph 3 of Decision No. 37/1996.)

4, In the light of the allegations nade the Working G oup wel cones the
cooperation of the Governnent of Indonesia. The Wirking Goup transmtted the
reply provided by the Governnent to the source and received its comments. The
Wor ki ng Group believes that it is in a position to take a decision on the
facts and circumstances of the case, in the context of the allegations nade,
the response of the Governnment thereto and the conments received fromthe

sour ce.

5. According to the conmuni cation, a summuary of which was transmitted to

the Governnent, Tri Agus Susanto Siswow hardjo, aged 29, editor and | eading

menber of the “Pijar” human rights group, was reportedly arrested

on 9 March 1995 by policenmen at the “Pijar” offices in Jakarta.

On 11 Septenber 1995 he was found guilty of “expressing hostility, hatred or
contempt of the Governnment”, under article 134 of the Indonesian Penal Code,
and was sentenced to two years in prison. The sentence was upheld in appeal
Even the Supreme Court has upheld the verdict of the court of First Instance
of Central Jakarta.

6. Tri Agus apparently started his career as a journalist in 1990. 1In 1993
he reportedly becane a full-tinme worker for the human rights organization
“Pijar”. Wth the banning of a nunmber of newspapers in June 1994 Tri Agus was

learnt to have been at the forefront of the canpai gn agai nst the suppression
of freedom of expression in Indonesia, witing articles for the Kabor Dari
Pijar (KDP), which nagazine he occasionally edited. His arrest, however, in
March 1995 was the result of an article in the KDP in which he interviewed
Adnan Buyung Nasution, a |eading hunman rights activist and director of the

I ndonesi an Legal Foundation. Tri Agus gave the article the following title:
“This country is in turnmoil because of a nan naned (President) Soeharto”, a
guote fromthe interview with Nasution

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



E/ CN. 4/ 1998/ 44/ Add. 1
page 15

7. On 20 February 1996 the Working G oup forwarded to the Republic of
I ndonesia the allegations of the source referred to above. The Governnment of
I ndonesia in response on 10 May 1996 has made the follow ng points:

(a) That the right to freedom of expression and opinion is not prina
facie absolute and unlimted both in the Universal Declaration of Human Ri ghts
and the International Covenant on Civil and Political Rights;

(b) That the right to freedom of expression and opinion is subject to
the | aw of defamation, |ibel and sl ander

(c) That Tri Agus unfortunately defamed the President and
Vi ce-President of the Republic of I|ndonesia,;

(d) That the remark attributed to Adnan Buyung Nasution that |ndonesia
is destroyed by soneone naned Soeharto was not made by Nasution as testified
by himat the trial and that Tri Agus had nade up his own story and published
his own defamatory remarks under the guise of an interviewin his unlicensed
publi cati on;

(e) That the integrity of Tri Agus was highly questionable as he was
clearly violating the code of ethics of journalismas well as the principle of
good faith and honesty;

(f) That Tri Agus was not denied due process. He was represented by a
group of lawyers. The trial court consisting of a panel of three judges found
himguilty of wilfully defam ng the President of the Republic. The decision
was upheld at the Suprene Court;

(9) That the fundanental elenments of article 134 of the Indonesian
Penal Code were established. The nmaterial facts and evi dence showed that:

- Tri Agus, by blatantly manipulating the interview, plainly shows
that an elenent of nalice indeed existed.

- Tri Agus, by wilfully and intentionally publishing his own
defamatory article, evidently had the deliberate intention of
injuring reputation, or of provoking adverse, derogatory or
unpl easant feelings or opinions agai nst President Soeharto.

- Tri Agus, by distributing his June edition of KDP which contained
his defamatory article to nore than four people and | aunchi ng
basel ess and unsubstantiated all egati ons, evidently had the
intention to expose the President to contenpt, hatred, ridicule or

obl oquy.
8. The only issue that requires determination is whether the publication of
an alleged interviewin criticising the role of President Soeharto and hol di ng
hi m responsi ble for the turnmoil in Indonesia, falls fow of the protections

guaranteed under the article 19 of the Universal Declaration of Human Ri ghts.
I ssues relating to due process are not germaine to the determ nation of this
guestion. Even assumi ng that the alleged statenment could not have been
attributed to Nasution, the issue will still have to be decided on the
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touchstone of the rights guaranteed and referred to herein above. The
integrity, or lack of it, of Tri Agus in violating the code of ethics of
journalismis again not germaine to the issue. That all the elements of
article 134 are satisfied for convicting Tri Agus does not take away fromthe
concl usion that he has been convicted for expressing an opinion against

Presi dent Soeharto. The right to hold an opinion and expressing it freely is
the core of the right to freedom of expression. Even if the opinion of

Tri Agus is erroneous, he has the right to believe in it and to express it.
The Working G oup believes that the conviction and sentence neted out to

Tri Agus is violative of his right guaranteed under article 19 of the

Uni versal Decl aration of Human Ri ghts.

9. In the light of the above the Working G oup decides:

(a) The detention of Tri Agus Susanto Siswowi hardjo is declared to be
arbitrary being in contravention of article 19 of the Universal Declaration of
Human Rights and falling within category Il of the principles applicable in
t he consideration of the cases subnmitted to the Wirking G oup

(b) The Working Group further decides to transmt the present decision
to the Special Rapporteur on freedom of opinion and expression

10. Consequent upon the decision of the Wrking Goup declaring the
detention of Tri Agus Susanto Siswowi hardjo to be arbitrary, the Working G oup
requests the Governnent of the Republic of Indonesia to take the necessary
steps to remedy the situation in order to bring it into conformty with the
provi sions and principles incorporated in the Universal Declaration of Human
Ri ghts.

Adopt ed on 3 Decenber 1996
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