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DECI SI ON No. 32/1996 (COLQOVBI A)

Communi cation addressed to the Governnent of Col onbia on
20 February 1996.

Concerning: G ldardo Arias Valencia (or Carlos Enrique Guznén),
on the one hand, and the Republic of Colonbia, on the other

1. The Working G oup on Arbitrary Detention, in accordance with the revised
met hods of work adopted by it and in order to carry out its task with

di scretion, objectivity and i ndependence, forwarded to the Governnent
concerned the above-nenti oned conmuni cation received by it and found to be

adm ssible, in respect of allegations of arbitrary detention reported to have
occurr ed.

2. The Working G oup notes with concern that till date no information has
been forwarded by the Governnent concerned in respect of the case in question
Wth the expiration of nore than ninety (90) days of the transmttal of the
letter by the Working Group, it is left with no option but to proceed to
render its decision in respect of the case of alleged arbitrary detention
brought to its know edge.

3. (Sane text as para. 3 of Decision No. 35/1995.)
4, In the light of the allegations nade, the Wrking G oup would have
wel comed the cooperation of the Government of Colonbia. |In the absence of any

informati on fromthe Governnment, the Working Group believes that it is in a
position to take a decision on the facts and circunstances of the case,
especially since the facts and all egations contained in the comunicati on have
not been chal |l enged by the Governnent.

5. The Working Group considers that:

(a) According to the comruni cation, Gldardo Arias Valencia - also
known as Carlos Enrique Guzman since a previous detention in 1975 on the
charge of belonging to the Ejército Popul ar de Liberaci é6n (EPL) - was detai ned
on 7 June 1994 in the town of Ibagué, in Tolima, by officers of the Sixth Arny
Bri gade and the Admi nistrative Department for Security (DAS), under an arrest
warrant dated 14 July 1993 and issued by the Ofice of the Regional Prosecutor
attached to the Twentieth Brigade. He was charged with rebellion and fal se
i npersonation, and is being tried in case No. JR 2988 before the Regi ona
Court, conposed of faceless or unidentified judges.

(b) The commruni cation sets forth a nunber of conplaints about the
procedure applied to Arias Valencia, the follow ng being taken as of
particul ar inmportance for an appreciation of the arbitrary character of the
det enti on:

(i) Under article 415 of the Code of Penal Procedure, if pre-tria
proceedi ngs have not been conpl eted and formal charges prepared
wi thin 240 days of the deprivation of liberty, the detainee is
entitled to release on bail. This deadline expired on
2 February 1995, but the detainee's rel ease was not ordered.
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(ii) Def ence counsel protested against this onission and requested
bail; the application should have been dealt with by the Regi ona
Prosecutor within three days, but had not been processed by the
statutory deadli ne.

(iii) Negl i gence on the part of the Prosecutor was clainmed in a
habeas corpus petition | odged on 7 February with the 27th Circuit
judge, who dism ssed the action on the ground that the period of
three days for the Prosecutor to decide on the application for
rel ease begins fromthe tinme the case file reaches his office, and
not fromthe tine of subm ssion of the application

(iv) On 8 February the Prosecutor agreed to the detainee's rel ease on
hi gh bail, which was paid on 10 February. Despite the release
havi ng been ordered and the bail paid, the court failed to issue
the rel ease warrant, nmaking it necessary for the defence to | odge
a second application for habeas corpus on account of the unlawfu
prol ongation of the detention. The officiating judge granted the
application for habeas corpus and ordered the i medi ate
enforcenent of the rel ease warrant.

(v) However, the prison authorities failed to conply with the court
order. On the follow ng day, 11 February, the Prosecutor
hurriedly concluded the pre-trial steps, laid charges and revoked
the rel ease order. A conplaint was | odged concerning a further
irregularity: when the changes were laid, witten subm ssions by
t he defence were not annexed to the file.

(vi) On 13 February the prison authorities informed the prisoner of the
warrant for his release, and of the Prosecutor's order revoking
it.

(c) The Governnent of Col onbia neither challenged the facts all eged
nor extended its cooperation to the Wirking Group within the 90-day deadline
Accordingly, the Wrking Goup will take its decision solely on the nmerits of
the information provided by the source and the acconpanyi ng docunents.

(d) In the view of the Wirking Goup, the allegations contained in the
comuni cation, which have not been chall enged, constitute serious violations
of the provisions relating to due process of |aw which are of such gravity as
to confer on the deprivation of liberty an arbitrary character, being in
contravention both of the internal provisions of Col onbian | aw and of the
provi sions of the International Covenant on Civil and Political R ghts.
Regarding the forner, the requirenment of article 415 of the Code of Pena
Procedure that a detainee shall be released on bail if the pre-trial steps
have not been conpleted within 240 days of his detention was not conplied
with. Moreover, Colonbian |egislation incorporates the principle of the
separation of powers, and it is unlawful for the admi nistrative or prison
authorities to contest or fail to conply with court orders. There was also a
violation of the rule in article 9.3 of the International Covenant on Ci vi
and Political Rights enbodying the right of anyone facing crimnal charges to
rel ease, which may be subject to guarantees to appear for trial. The judge
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set what he considered to be an appropriate, albeit rather |arge, amunt of
bail and it was unlawful for the Prosecutor not to give effect to the rel ease
order issued by him

6. In the light of the above the Working G oup decides:

The detention of Gldardo Arias Valencia is declared to be
arbitrary being in contravention of articles 9, 10 and 11 of the
Uni versal Declaration of Human Rights and of articles 9 and 14 of the
I nternational Covenant on Civil and Political Rights, to which Col onbia
is a party, and falling within category Il of the principles applicable
in the consideration of the cases submitted to the Wirking G oup

7. Consequent upon the decision of the Wrking Goup declaring the
detention of Gldardo Arias Valencia to be arbitrary, the Working G oup
requests the Governnent of Col onmbia to take the necessary steps to renedy the
situation in order to bring it into conformty with the provisions and
principles incorporated in the Universal Declaration of Human Ri ghts and the
I nternational Covenant on Civil and Political R ghts. This is wthout
prejudice to the execution of any sentence passed at the trial, once it
beconmes enforceabl e.

Adopted on 17 Septenber 1996
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