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REVI SED DECI SI ON No. 1/1996 (COLQOVBIA)

1. In its decision No. 15/1995 concerning Col ombia, the Wrking G oup
decl ared the detention of Gerardo Bermidez Sanchez to be arbitrary, being in
contravention of articles 1, 7, 9, 10 and 11.1 of the Universal Declaration
of Human Rights and articles 9, 14.1 and 14.3 (b), (d) and (e) of the

I nternational Covenant on Civil and Political Rights, and falling within
category 111 of the principles applicable to the consideration of the cases
submtted to the Wirking G oup.

2. The commruni cation received by the Wrking Goup alleges that Gerardo
Ber midez Sanchez, a nmenber of the national |eadership of the Unidon Camlista
Ej ército de Liberaci 6n Nacional (UC-ELN), a politico-nilitary organization
was det ai ned on 3 Decenber 1992 in Bucaramanga by soldiers fromthe Army's
Fifth Brigade and nenbers of the Anti-Kidnapping and Bl ackmai|l Unit (UNASE)
of the National Police. He was facing charges of rebellion, terrorism

ki dnappi ng for ransom forgery of an official docunent and possession of
narcoti cs.

3. The communi cation all eges that the detention of Gerardo Berniidez Sanchez
was arbitrary since he was: (1) given unequal treatnent before the court at
the pre-trial stage, on account of the refusal to all ow evidence requested by
t he defence; (2) denied his own choice of counsel, pressure having been
brought to bear on the | awer appointed, forcing her later to | eave the
country; (3) prevented from engaging in confidential conmunication with
counsel because microphones were installed in his cell; (4) held on mlitary
prem ses; and (5) subjected to torture.

4, The Working Group found the facts indicated in (1), (2), (3) and (4) of
par agraph 3 above to have been attended, and considered that the first three
constituted violations of the international provisions relating to a fair
trial of such gravity as to confer on the detention an arbitrary character
and that during subsequent proceedings the Governnent should renedy the
irregularities conmtted in order to provide the accused with the guarantees
of due process, as required by articles 1, 7, 9, 10 and 11.1 of the Universa
Decl arati on of Hunman Rights and articles 9, 14.1 and 14.3 (b), (d) and (e) of
the International Covenant on Civil and Political Rights.

5. The Governnent of the Republic of Colonmbia, in a substantiated and
docunent ed subm ssion, requested the Working Group to reconsider the
above-nmenti oned deci si on.

6. The Working Group agreed to the Governnment's request for a hearing
whi ch was held on 14 Septenber 1995, at its thirteenth session

7. The Working Group transmitted the contents of the Government's request
to the source, thereby giving it an opportunity to be heard. At its fifteenth
session the Group heard in person the individual who had submtted the

conmuni cati on.

8. When it revised its nmethods of work at its fourteenth session to

establish a procedure for dealing with requests for a review, the Wrking
Group deci ded that:
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“Very exceptionally, the Goup may, at the request of the
Gover nment concerned or the source, reconsider its decisions on the
foll owi ng conditions:

(a) If the facts on which the request is based are consi dered by
the G oup to be entirely new and such as woul d have caused the Group to
alter its decision had it been aware of them

(b) If the facts had not been known or had not been accessible
to the party originating the request;

(c) In a case where the request cones froma Government, on
condition that the latter has replied within 90 days as stipulated in
the Working Group's revised nethods of work.”

9. Since the request for reconsideration of decision No. 15/1995 was made
prior to the adoption of the aforenentioned criteria, the Working G oup

deci ded, on the basis of the principle of non-retroactivity, that these
criteria would be applied only to requests nmade after their adoption
Accordingly, the Working G oup decided to consider the present request as
adm ssi bl e

First allegation as to the arbitrary nature of the detention: Gerardo
Ber midez Sanchez was given unequal treatnent before the court, on account
of the refusal to allow evidence requested by the defence.

10. The Governnent of Col onbia contends that the judge hearing the case did
not refuse requests to produce evidence, but nmerely rejected immteria

evi dence. The requests said by the source not to have been allowed rel ated
to: (a) testinony by the Mnister of the Interior on the Governnment's
position regarding political offences and the status of Bermidez as viewed by
the State; (b) an inspection of the prenises where Bermidez was held in order
to evaluate his conditions of detention; (c) testinmony by the prosecutor who
i ssued the warrant to search the prenmi ses on which Bermidez was present at the
time of his arrest; by the official who arrested him by the forensic
physi ci an who actually exam ned the detai nee; and by the official of the
Forensi c Medicine Institute who should have carried out the nedica

exam nation; (d) the annul ment of all the proceedings in view of the various
irregularities described.

11. The Governnent's contention regarding the conplete irrel evance of the
request for it to state its position as to what constitutes a politica

of fence and its opinion of a prisoner is valid. Such a statenment represents
neither testinony by a witness nor expert testinmony, and it has no bearing on
the material facts at issue in the proceedings. A witness is required to
testify on facts of which he has cogni zance and not on opi ni ons.

12. The inspection of the place of detention may be inportant in order to
determ ne whet her any cruel, inhuman or degradi ng treatnent occurred. Under
the Convention against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Puni shnment, any conpl ai nt concerning such acts must be investigated;

nor eover, statenents obtained by such unlawful neans are conpletely invalid.
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Thus, refusal to conduct the inspection requested in principle constitutes a
violation of the Convention. However, it is irrelevant in determ ning the
arbitrary nature of the detention, since the place to have been inspected is
not the place where the statenents were made but one in which the detai nee was
held at a |l ater point, when remanded in custody. Consequently, the refusal to
all ow the evidence in question nmay not be considered arbitrary.

13. The sane does not obtain for the third item of evidence that was
requested and denied: the appearance as w tnesses of the prosecutor who
i ssued the search warrant and of those who carried it out.

14. The Governnent itself recognizes that the Regional Prosecutor attached
to the Judicial Police Departnent disregarded the instructions given by his
superior, the Attorney-Ceneral, and failed to take part in person, as was his
duty, in the search. The Regional Prosecutor entrusted the search to a
mlitary authority.

15. Furthernore, there were irregularities in the search proceedings and in
the official report of significance for the deternination of at |east one

of fence, that of the possession of drugs. The search report nmakes no nention
of the fact, which the detainee denies, that three tubes of cocaine were found
in his possession. As the Government itself observes, this irregularity is
all the nore inportant since it was precisely an officer of the Second Arny

Di vi sion who was entrusted with conducting the nmedical tests which gave
positive results for cocaine and marijuana. It is still nmore suspicious that,
even before the results of the exam nation were known, the Commander of the
Fifth Brigade stated that at the time of his arrest Bermidez was under the

i nfluence of drugs, and that the exam nation in question was carried out not
by the Forensic Medicine Institute but by a doctor who was on holiday and who
is alieutenant in the arny reserve.

16. In view of the above, the refusal to take statements fromthe
prosecutor, the commander who carried out the search and the doctor who
performed the drug tests constitutes a denial of justice. Article 14.2 of the
I nternational Covenant on Civil and Political Rights sets forth the right of
everyone charged with a crimnal offence to exam ne, or have exam ned, the

W t nesses against him in full equality.

17. The fourth request by Bernlidez's defence was for the proceedings to be
declared null and void on account of various irregularities. The fact of not
granting this request does not, of course, inply a denial of justice or a |ack
of equality between the parties.

Second allegation: Gerardo Bermidez Sanchez was denied his own choice of
counsel , pressure having been brought to bear on the | awer appointed, forcing
her later to | eave the country.

18. The Governnent contends that is had not been informed of the pressure
and threats to which the | awer Lourdes Castro Mendoza al |l eges she was

subj ected, forcing her to abandon Bermidez's defence and | eave the country,
and that there are therefore no effective grounds for the conplaint that he
was deni ed counsel of his own choosing.
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19. It appears fromthe information provided by the two parties that:

(a) The report by the Representative for Human Rights on his visit to
Ber midez on 3 or 4 Decenber 1992 (the Government's report does not give the
date) states that the detainee expressed his concern to have access to a
| awyer experienced in defending political prisoners; on 5 Decenber, when
i nformed of the next period of questioning, “the detainee expressed the
wi sh to conmunicate with the Political Prisoners' Solidarity Commttee
in order to ask for a lawer to be present for the questioning” (report
dated 5 Decenber 1992);

(b) Nevert hel ess, the questioning took place in the presence not of a
| awyer chosen by the accused, but of assigned counsel

(c) It was only on 14 Decenber 1992 that “the collective secretari at
of the unit specialized in trials on charges of terrorism approved Eduardo
Umafia Mendoza to act as counsel appointed by Gerardo Ber midez Sanchez”

t hereby authorizing himto take up the defence; on 8 February 1993 M. Unafia
desi gnated Lourdes Castro as his substitute, under his responsibility; as of
8 Novenber, after M. Umafia had abandoned the case, Lourdes Castro was sole

counsel ; on 11 February 1994 Lourdes abandoned the case | eavi ng Ber midez

wi t hout counsel until 21 April 1994, when he appointed the | awer

Val encia Rivera to defend him

(d) Thus, between 11 February and 21 April 1994 the prisoner was
wi t hout counsel. The Governnent's assertion that the |awer was notified in
person of a decision on 5 May (page 30 of the relevant paper) is thus inexact.

20. The | awyer gave up the case on account of the threats she received,
which forced her to | eave the country two days later. The threats took the
form of suspicious surveillance of her office, telephone tapping, threatening
messages Vvia her paging system in addition to earlier incidents such as the
accusation nade agai nst her by the conmmander of the battalion where Ber midez
was hel d that her eagerness to defend him suggested that she was a guerilla
and not just a | awyer.

21. The Governnent contends with reason that these facts were not brought to
its attention at the appropriate time. Nevertheless, the facts were broadly
publici zed through other channels. For exanple, the International Wbrking
Group, a Col onbi an NGO, organized a | arge-scale solidarity canpaign and
Amesty International took urgent action on behalf of the | awer.

Furthernore, one year previously, in February 1993, |awers belonging to the
Onbudsman's O fice had assisted her in legal proceedings relating to the case.

22. The Governnent's claimthat the failure of the |awer to participate in
her client's defence did not | eave Bermidez without counsel, as he had four

| awyers, is unacceptable: wunder article 144 of the Code of Penal Procedure,
an accused person is entitled to only one | awer, who may desi gnate an
alternate under his responsibility. |In actual fact, Bermidez was w t hout
counsel for nore than two nonths during the crucial phase of the conpletion of
the investigation and the bringing of formal charges.
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Third allegation: Gerardo Bermidez Sanchez was prevented from engaging in
confidential comuni cation with counsel because m crophones were installed in
his cell.

23. According to the conmmuni cation, Bermidez di sconnected m crophones
installed in his cell - which was where he initially consulted his | awer.
The consul tati ons subsequently took place in the visiting room thus enabling
the mlitary personnel responsible for the regi nent where he was being held to
listen to the conversations and Bernmidez conpl ai ned about this in due tine.
Deci sion No. 15 found that this circunstance constituted a ground for
declaring his detention to be arbitrary. 1In its request for a review,

the Governnent contends that the allegation has not been proved and that,

on the contrary, such practices are prohibited by Col ombi an | egislation
Neverthel ess, the Working Group is convinced by the fact that on

13 January 1994 the |l awer |odged a witten conplaint about the matter

with the Special Investigations Departnent of the Attorney-GCeneral's

Ofice and that the matter was al so reported by the Congressiona

Peace- Coordi nator on 17 January 1994.

24. In the opinion of the Wrking Goup, the irregularities referred to in
paragraphs 13 to 16 and 19 to 23 constitute violations of the rules of due
process which are of such gravity as to confer on the deprivation of |iberty
an arbitrary character and therefore decides that it cannot grant the request
for reconsideration submtted by the Governnent of Col onbi a.

Adopted on 22 May 1996
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