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DECI SI ON No. 43/1995 ( PERU)

Conmuni cati on addressed to the Government of Peru on 4 May 1994,

Concerning: Alfredo Raynundo Chaves, Saturnino Huafiahue Saire,
David Aparicio Claros, Meves Ml lqui Rodriguez, Maria Sal ong
Hual i pa Peralta and Carnen Sol edad Espi noza Rojas, on the one hand,
and the Republic of Peru, on the other

1. Wth reference to the above-nentioned conmuni cation, in respect of which
t he Government of Peru did not forward a reply within 90 days, the Wrking
Group in its decision No. 44/1994 decided to keep the above-nenti oned cases
pending until it received further information

2. On 18 April and 31 August 1995, the Wbrking G oup received new and ful
informati on fromthe source. On 20 Cctober 1995, the Government informed the
Wor ki ng Group that the persons concerned had been acquitted by the Specia
Court of the Peruvian Navy, in case 058-TP-93-Lima, and that the judgenment was
under review. In the light of the additional information, the Whrking G oup
isin a position to take a new deci sion

3. The Worki ng G oup considers that:

(a) Al fredo Raynmundo Chaves, Saturni no Huafiahue Saire,
David Aparicio Claros, Meves Mallqui Rodriguez, Maria Sal oné Hualipa Peralta
and Carnen Sol edad Espi noza Roj as were detained between July and
Sept enber 1993 after the murder, on 29 June 1993, of |ocal | eader
Américo Padill a.

(b) Judi ci al proceedi ngs concerning the offence of high treason were
initiated in August 1993 before the mlitary courts, as a result of which a
judgenent acquitting all the detai nees was rendered by the Special Mlitary
Judge and uphel d by the Navy Counci l

(c) Followi ng the third exanination provided for by |aw, the Suprene
Council of MIlitary Justice annulled all the decisions taken and referred the
case back to the court of first instance.

(d) In the newtrial, by a decision of 14 March 1995, Carnmen Sol edad
Espi noza Rojas, Maria Haulipa Peralta, Meves Mll qui Rodriguez and
David Aparicio Claros were again acquitted and a decision taken in favour of
their imedi ate rel ease, which is subject to confirmation in second instance
by the Navy Council and then, in third instance, by the Suprenme Council of
Mlitary Justice. Alfredo Raymundo Chaves and Saturni no Huafiahue Saire were
al so acquitted on the charge of high treason, but their trial in an ordinary
court was ordered in view of evidence of their involvenment in the offence of
terrorism

(e) The new trial of Alfredo Raynmundo Chaves and Sat urni no Huafahue

Saire has still not begun, since confirmation of the first-instance judgenent
of 14 March is awaited.
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() There has al so been no review by the Navy Council and by the
Suprene Council of MIlitary Justice of the question of the unconditiona
rel ease of Carnmen Sol edad Espi noza Rojas, Maria Haulipa Peralta and
David Aparicio C aros.

(9) The Working G oup notes that these facts are not contested by
the Governnent of Peru, and indeed appear to be confirmed, except in regard
to Meves Mall qui Rodriguez, who is said not to have been held in detention

(h) The Code of Penal Procedure distinguishes between rel ease on bail
which entitles the accused to his liberty - subject to nonetary or persona
surety - while proceedings are under way, and unconditional release, which is
ordered when the non-cul pability of the accused is fully denonstrated.

(i) Rel ease on bail, for offences under ordinary |law, involves a
procedure that nmay not exceed six days, and if granted and appeal ed by anot her
party to the proceeding, it is allowed i mediately, w thout the outcone of the
appeal being awaited. |In proceedings before the military courts, the rules
differ in respect of the grounds for release from custody.

(j) Uncondi tional release in proceedings relating to offences under
ordinary law, and warranted because innocence is “fully” denonstrated, does
not involve any procedure and is effected i mMmedi ately w thout approval of the
appeal court being awaited.

(k) The so-called “energency | egislation” nodifies these precepts in
vari ous ways:

(i) Rel ease on bail is not allowed in any case, not even when an
acquittal is pending approval

(ii) Uncondi tional release - also not provided for in the
original text of emergency |law 25,475 of 6 May 1992 - has
agai n been accepted, follow ng the anmendnment of |aw 26, 248
of 24 Novenber 1993, although with one very serious
restriction: the decision granting unconditional release -
where non-cul pability is fully denpbnstrated - nust be
sent for review to the higher court, but “rel ease from
custody shall not be effected until the review has been
conpl eted”.

() While it is reasonable that for the offences of terrorismand high
treason the rul es governing release on bail with security should be nore
strict, it is contrary to the International Covenant on Civil and Politica
Rights, as will be seen, for such provisions to be suppressed altogether.

(m More serious is the continued detention of persons in custody for
nmore than two years after deprivation of liberty, and for nore than eight
mont hs after a decision in first instance calling for their unconditiona
rel ease on the ground that “their non-cul pability is fully denonstrated”
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(n) Delay in effecting the release of individuals for nore than eight
mont hs after a judge finds theminnocent cannot be considered normal. On the
contrary, the ordinary |laws provide for release on bail to be granted after a
very short procedure and for unconditional release to be ordered i medi ately.
What the energency | aw provides are dilatory procedures for granting freedom
to persons of whose innocence the judge is fully convinced, w thout setting
any deadline for conpleting a review of that decision

(0) Preventi ve detention nust not be the general rule and is provided
for solely as a neans of guaranteeing the accused's appearance for trial
Furthernore, principle 38 of the Body of Principles for the Protection of Al
Persons under Any Form of Detention or Inprisonnent provides that “a person
detained on a crimnal charge shall be entitled to trial within a reasonable
time or to release pending trial”. In addition, principle 39 states: “Except
in special cases provided for by law, a person detained on a crimnal charge
shall be entitled, unless a judicial or other authority deci des otherw se in
the interest of the admi nistration of justice, to release pending tria
subject to the conditions that may be inposed in accordance with the |aw.
Such authority shall keep the necessity of detention under review

(p) Al nost two years have passed since the detention and ei ght nonths
since the ordering of judicial proceedings against Al fredo Raynundo Chaves
and Saturnino Huafiahue Saire, and yet the trial ordered on 14 March 1995
has still not begun; furthernore, in respect of David Aparicio C aros,

Meves Mal |l qui Rodriguez, Maria Sal omé Hualipa Peralta and Carnen Sol edad
Espi noza Rojas, there is a judgenment absolving themof all responsibility,
whi ch al so dates from 14 March 1995 and has still not been confirmed.

(q) Under such circunstances, the deprivation of liberty of the
persons referred to in the conmunicati on cannot but be described as arbitrary,
considering that there has been a judicial decision in favour of four of them
calling for their release, and that a regular hearing in respect of the other
two has not yet begun.

(r) This finding is confirned by article 9 of the Internationa
Covenant on Civil and Political Rights, which provides that “it shall not be
the general rule that persons awaiting trial shall be detained in custody, but
rel ease may be subject to guarantees to appear for trial, at any other stage
of the judicial proceedings, and, should occasion arise, for execution of the
judgenent”. In this instance, after nore than 24 nonths of deprivation of
liberty, an order for the unconditional release of four persons and an order
to initiate formal proceedings for the others remain in abeyance.

(s) The provision of the Covenant that a person shall be brought
wi t hout delay before a judge requires pronptness not only at the initia
monment of detention, but at all subsequent stages, especially if a judicia
decision - albeit in first instance - has already established the detainee’s
i nnocence. |n such cases there is even greater urgency, since the abstract
presunpti on of innocence is coupled with the concrete presunption
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4, In the light of the above the Working G oup decides:

(a) To file the case of Meves Mall qui Rodriguez, who is not, and has
not been, held in detention

(b) The detention of Alfredo Raynmundo Chaves, Saturni no Huafahue
Saire, David Aparicio Claros, Maria Sal omé Hualipa Peralta and Carnmen Sol edad
Espi noza Rojas is declared to be arbitrary, being in contravention of
articles 3, 10 and 11 of the Universal Declaration of Human Ri ghts, and of
articles 9, 10, 11 and 14 of the International Covenant on Civil and Politica
Ri ghts, to which the Republic of Peru is a party, and falling within
category 111 of the principles applicable in the consideration of the cases
submtted to the Wirking G oup.

5. Consequent upon the decision of the Wrking Goup declaring the
detention of the above-nentioned persons to be arbitrary, the Wrking G oup
requests the Governnent of Peru to take the necessary steps to renedy the
situation in order to bring it into conformty with the provisions and
principles incorporated in the Universal Declaration of Human Rights and in
the International Covenant on Civil and Political Rights.

Adopt ed on 30 Novenber 1995.
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