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DECI SI ON No. 44/1992 ( CUBA)

Communi cati on addressed to the Governnment of Cuba on 8 April 1992.

Concerning: Maria Elena Cruz Varela on the one hand and the
Republi ¢ of Cuba on the other

1. The Working Group on Arbitrary Detention, in accordance with the nethods
of work adopted by it (E/ CN 4/1992/20, chapter Il1), and in order to carry out
its task with discretion, objectivity and i ndependence, forwarded to the

Cover nent concerned the above-nenti oned comruni cation received by it and
found to be adm ssible, in respect of allegations of arbitrary detention
reported to have occurred.

2. The Working Goup notes with appreciation the infornmation forwarded by

t he Government concerned in respect of the case in question within 90 days of
the transnmittal of the letter by the Wrking Goup. The Wrking Goup al so
notes with satisfaction the cooperation displayed by the Governnent of Cuba in
the formof the oral explanations given by the Dean of the Law Faculty of
Havana University, Dr. Julio Fernandez Bultes, during its third session

3. (See paragraph 3 of Decision No. 1/1992.)

4, In the light of the allegations nade, the Wrking G oup wel cones the
cooperation of the Governnent of Cuba. The Wrking Goup believes that it is
in a position to take a decision on the facts and circunstances of the case,
in the context of the allegations nade and the response of the Governnent

t her et o.

5. In rendering its decision, the Wrking Goup, in a spirit of cooperation
and coordi nation, has also taken into account the report of the Speci al
Representati ve of the United Nations Secretary-Ceneral, M. Rivas Posada,
pursuant to Conmi ssion on Human Rights resolution 1991/68 (E CN. 4/1992/27).

It has also considered the interimreport subnitted to the United Nations
Ceneral Assenbly by M. Carl-Johan Groth, Special Rapporteur on the situation
of human rights in Cuba (A/47/625).

6. The Working Group considers that:

(a) According to the allegation, Maria Elena Cruz Varela, a witer and
the President of the dissident group Criterio Alternativo was detai ned and
rel eased on 19 Novenber 1991, and arrested again on 21 Novenber 1991 at her
hone, during the course of an "act of repudiation", by agents of the Nationa
Revol utionary Police. Seven days |ater, she was sentenced by the Havana
Muni ci pal Court and the sentence was upheld by the People's Provincial Court
of Havana on 4 Decenber 1991
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(b) According to the allegation, the sentence was handed down in the
course of a trial where she was unable to consult any legal counsel. It is
further alleged that the detainee is a nenber of Concertaci 6n Denocratica
Cubana, and that during the days before her detention she had taken part in
several peaceful initiatives organized by dissident groups;

(c) According to the allegation, there have been violations of the
rights protected by articles 9, 10, 11, 19 and 20 of the Universal Declaration
of Human Rights, articles 9, 14, 19 and 21 of the International Covenant on
Cvil and Political R ghts (although the State of Cuba is not a party to the
latter instrunent, its provisions forman integral part of the Whrking Goup's
mandat e pursuant to Conmi ssion on Human Rights resolution 1991/42, as decided
in deliberation 02, adopted by the Group on 23 March 1992, with a viewto
determining the arbitrariness or otherwi se of detention) and principles 11, 18
and 24 of the Body of Principles for the Protection of Al Persons under Any
Form of Detention or |nprisonnent;

(d) The Government of Cuba has nai ntai ned:

(i) As tothe facts, that Maria Elena Cruz Varela "was puni shed
with two years' deprivation of freedomfor proven crines of
unl awf ul associ ati on and production of clandestine printed
matter in case No. 4180 of 1991. She is currently serving
t he sentence inposed on her in respect of that case". The
reply does not indicate the facts constituting the
associ ation characterized as unlawmful or those which would
constitute the crime of "production of clandestine printed
matter”. Regarding the trial, the Government naintains that
"during each stage of the proceedings, all the procedura
guar ant ees established in the current penal procedura
| egi sl ati on were respected”;

(ii) The Governnment of the Republic of Cuba considers that the
mandat e of the Wirking G oup on Arbitrary Detention, as is
clear both fromthe mandate of resolution 1991/42 and the
background to its establishment, as well as the ternms of the
Body of Principles for the Protection of Al Persons under
Any Form of Detention or Inprisonnent, excludes the
consi deration of any possible arbitrariness in cases of
i mprisonnent, i.e. deprivation of liberty, resulting from an
enf orceabl e judgenent;

(e) The Speci al Representative of the United Nations Secretary-CGeneral,
in the above-nentioned report on the situation of human rights in Cuba, states
that, according to his information, Ms. Cruz is a witer who was expelled
fromthe official artists' and witers' union, nanely the Union of Witers and
Artists of Cuba, in February 1991. He further states that on the sane day
that the official newspaper of the Comruni st Party characterized her as an
"inexperienced witer", menbers of the Conmmittee for the Defence of the
Revol uti on warned her to | eave the country. He maintains that she was
det ai ned under the circunstances and on the dates indicated in the allegation
that she was tried and accused of unlawful association and that she was
reportedly not allowed to appoint a |awer. The hearing of the case was said
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to have | asted approximately four hours and Ms. Cruz was reportedly sentenced
to two years' inprisonnent. The report which the Special Rapporteur submitted
to the General Assenbly at its forty-seventh session refers only in the annex
to Ms. Cruz Varela as having been detained in Septenber 1992;

(f) The Working Group concludes fromthe foregoing that Maria El ena
Cruz Varel a has been deprived of her freedomfor having legitinately exercised
the right of association in her capacity as a nenber of the dissident group
Criterio Alternativo, which is part of the Concertaci 6n Denpcrética Cubana.
This fact is not denied by the report of the Governnent, which indeed states
that one of the grounds for her conviction is her nenbership of an association
which it characterizes as illegal. Furthernmore, and for |ack of nore
information, it is to be inferred that the documents nentioned in the
al l egation which were submtted to the Fourth Congress of the Communi st Party
and the Declaration of the Cuban Intellectuals referred to in the report of
t he Speci al Representative were the facts constituting the offence of
"production of clandestine printed matter";

(9) The deprivation of freedomfor the legitimte exercise of the
rights of association and of freedom of opinion and expression is regarded by
the Working Group, in accordance with the principles referred to in
paragraph 3 of this decision, and consi dered and adopted by the Comm ssion on
Human Rights, as reflected in resolution 1992/28, as arbitrary detention
falling within category 1|

(h) The Cuban Governnent maintains that, during the trial of Ms. Cruz,
all the procedural guarantees established in the current |egislation in Cuba
were respected, although it makes no nention of the guarantees established in
t he Universal Declaration of Human Rights and the rel evant international |ega
i nstrunments accepted by States among which, pursuant to deliberation 02 of the
Wor ki ng Group, should be included in the International Covenant on Cvil and
Political Rights and the Body of Principles for the Protection of all Persons
under Any Form of Detention or Inprisonnment. Article 11 of the Universa
Decl aration of Human Ri ghts demands a public trial with "all the guarantees
necessary for his [the accused' s] defence", while article 14 of the
I nternational Covenant on Gvil and Political R ghts adds further safeguards,
stipulating that "adequate time and facilities for the preparation of his
defence and to conmmuni cate with counsel of his own choosing" shoul d be
provided to the accused and that he should be infornmed of the right to have
| egal assistance and of his right to choose it;

(i) It is an unchallenged fact that only seven days el apsed between the
deprivation of freedomand the trial, and consequently both the source and the
Speci al Representative maintain that she woul d not have been able to consult a
| awyer, a fact which is not disputed by the Governnent;

(j) In any case, because of the lack of nore information as to the
actual procedure followed in the trial the Wrking G oup cannot be convi nced
that the shortcomings referred to are "so serious" as to constitute a case of
arbitrary deprivation of freedomfalling within category Ill, as nmentioned in
paragraph 3 of this decision
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(k) It remains to be determined whether the Wrking Group's nmandate is
restricted to cases of deprivation of freedomprior to trial (or detention
properly speaking, according to the opinion of the Governnent of Cuba) or
whet her it also includes those cases of deprivation of freedomwhich are the
result of an enforceable judgenent (or inprisonnent, according to the
Governnent itself);

(1) As the CGovernnent argues, the Body of Principles for the Protection
of All Persons under Any Form of Detention or Inprisonment does, indeed, make
a distinction between the expressions "detention" and "detai ned person” on the
one hand and "inprisonnent” and "inprisoned person” on the other, dependi ng on
whet her the person has already been tried (the second case) or not (the first
case). Fromthis distinction, it is to be inferred that the Wrking Goup's
mandate is restricted only to deternmining a possible arbitrariness in respect
of persons who have not been tried;

(m The Working Goup, inits deliberation 03, adopted at its
third session, and amended at its fifth session, decided - for the reasons
given inits texts, which forman integral part of this decision - that its
mandat e i ncludes all forms of deprivation of freedom whether administrative,
judicial, prior or consequent to a trial

(n) Furthernore, the expression "detention" (detencién) used in
resol ution 1991/ 42 which established the Wrking Goup, should al so be
construed as including arrest without trial, prior to or during the
preparatory stage of the trial or else followi ng or consequent to the trial
The sane shoul d be said regarding the expression "inprisonnment” (prision).
This can be seen froman analysis of the Constitutions of the Latin Anerican
countri es:

(i) Reference is made to "prision" as deprivation of freedom
prior to trial in the Constitution of Paraguay of 1992,
article 19 of which speaks of "prision preventiva"
(preventive inprisonnent); the Constitution of Peru of 1979
whi ch prevents parlianentarians from being "procesados n
presos” (tried or inprisoned) w thout authorization, an
obvi ous reference to preventive arrest; articles 15 and 17 of
the Constitution of Uruguay, which refer to "preso" and
"prisién preventiva" (prisoner and preventive inprisonment);
articles 6, 9, 10 and 13 of the Constitution of Guatemal a of
1985; article 2 (a) and (b) of the Constitution of the
Dom ni can Republic of 1966, which states that any person
arrested "se elevara a prisioén" (shall be inprisoned) within
48 hours of being brought to trial; articles 92 and 93 of the
Constitution of the Republic of Honduras of 1982, which
refers to "auto de prisioén" (inprisonment order) for a person
who is charged; articles 18 and 19 of the Constitution of
Mexi co of 1917, which refer to "prision preventiva y auto de
prisién" (preventive inprisonnment and inprisonnment order);
article 11 of the Constitution of Bolivia of 1967, which
refers to "encargados de las prisiones a la que se lleva a
| os encausados" (the persons in charge of the prisons to
whi ch the accused are taken); article 19, paragraph 7 of the
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Constitution of Chile, which refers to "encargados de | as
prisiones y prision preventiva" (the persons in charge of the
prisons and preventive inprisonment); and the Constitution of
Brazil of 1988, which includes a sinmlar reference to

i mprisonnent (arts. 5 LXI, LXII, LXIIIl, LXIV, LXV, LXVI and
LXVI1);

(ii) On the contrary, article 176 of the Constitution of Peru
article 60, paragraph 6 of the Constitution of Venezuel a;
article 33, paragraphs 2 and 3 of the Constitution of
Ni caragua; article 28 of the Constitution of Panama (which
refers on three occasions to "l os detenidos" (detainees) who
are subjected to the prison systen); article 18 of the
Argentine Constitution of 1853, which provides that "las
carceles seran ... para sequridad y no para el castigo de |os

det eni dos en ellas" (the prisons shall be ... for security
and not for the punishnent of the detainees held in then) al
use the expression "deteni do" (detainee) as bei ng synonynous
wi th "penado" (convict);

(iii) Inreferring to the sanme penalty, the deprivation of freedom
on account of debt, the Constitutions of Ecuador, Costa Rica
and Peru use the expression "prisioén por deudas"”
(inmprisonment for debt); the Constitution of Nicaragua refers
to "detenci 6n por deudas" (detention for debt); other

Constitutions speak of arrest for debt; and still others use
two or three of these expressions (Honduras, Panama and
Col onbi a) ;

(0) Lastly, Joaquin Escriche's Diccionario Razonado de Legislacién y
Jurisprudencia, refers to "arresto" (arrest) as being synonynous wth
"prisién" (inmprisonnment) maintaining that "according to the Diccionario de la
Lengua Castellana, arresto (arrest) is the same as prisién (inprisonnent) and
t herefore neans not only the act of taking, seizing or apprehending a person
but also the place in which he is confined or secured"; "prisién"
(inprisonment) [is] the act of taking, seizing or apprehending a person,

t hereby depriving himof his freedont; and "detenci 6n" (detention) is
nentioned only in the entry "detencién arbitraria: véase arrestar" (arbitrary
detention: see "to arrest”) - hence the conclusion that there is simlarity
anmong the concepts of "arresto", "prisioén" and "detencién".

7. In the light of the above, the Wrking Goup decides:

The detention of Maria Elena Cruz Varela is declared to be
arbitrary, being in contravention of articles 10, 11, 19 and 20 of the
Uni versal Declaration of Human Rights and articles 9, 14, 19 and 21 of
the International Covenant on Gvil and Political Rights and falling
within category Il of the principles applicable in the consideration of
the cases submitted to the Wrking G oup
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8. Consequent upon the decision of the Wrking Group declaring the detention
of the above-nentioned person to be arbitrary, the Wrking Goup requests the
CGovernment of the Republic of Cuba to take the necessary steps to renedy the
situation in order to bring it into conformty with the norns and principles

i ncorporated in the Universal Declaration of Human Ri ghts and in the

I nternational Covenant on Civil and Political R ghts.
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