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SUD B08NE I HEI~EGovINE 

x-KR ol1480 
Snrajtvo, U Ortobcr 2OW) 

IN THE NAME O F . m l A  AND A&- 
The Cow of' Bosnia and Heizegovine, m the Panel composed of Judges D a b  . 
Same&& as Ihe Resiiag Judge, and  dew^ Juki6 and Petricia W l e n  or member8 
of the Panel, wih the palticipsrion of h e  legal a~sothte Emim HodtiC or the record- 
taker, m the criminal care winst  the accused Marko Skmbik fbr the criminal o h c e  
of War C r i m  against Civilians in violation of Aniele l73(l)(c) of fhe Criminal Code 
of. Bosnia and H- (CC of Bill), all in coqiunction with Article 180(1) of the 
CC of BiH, under h e  Indictment of the PmsecuWa Office of Bosnia and Hemgovina . . 
No. KT-R216YO1 d 14 Janwy 2008, conRmrd on 16 Janwy 2008, fbllowing !he 
main hiel, in the prpsfnw of the Beeused Marb h o b i t  and hie DcRnse Counsel 
N i i  GI%& and Branh Raljak, and the htemtiond Rosecutor of the PmewtoI's 
0- of B i i  David Schwendiman, on 20 Octokr 2008 bonded down the following 
vcrdii which b announocd on this day ofOctober 2008. 

VERDICT 

ACCUSED: 

-0 SKROBI~, son of ~ q p  and moUwr Om, nee -2. born on 20 ~uIy 
197 1 in Duratovci, Municipal'i of Kator Vad,  PIN 200797 1 I027S8, miding in Vitez 
at 48 Suepane RadHe Streer, citizen of BM and the Republic of Croatia, stonemson by 
psofession, :litcrate,~dwted h m  the 8#onday school of civil cs8iacuine, married, 
Benved the army in 1990 in Subotim, holds no mk;has.nevcr bccn dceo111tcd, of 
avemgc financial standlng, no othw criminal pmcwdingD w i n g  m i n n  him, 

Pursuant to h c l e  285, pmgmph I) of k hcmiiminal Pmccdurr. Cde of Bomia and 
H v v i n a  ( h d n a k .  the BiH CPC), 

Baconlle 

In the second half of 1992, during the war in Bosnia and Hetzefpvina, at dtc dmc ofthe 
amed d i q  he aaed in c o m r k u h  of intmethal humanitnth law violaring 
AnMe 3 of the Ocneva Convention nlative to the Pmtection of Civilin Persons in 
Tim of War and AnIele 51(1)(2) and (3) of the Pmtocol Additional I to the Geneva 
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Comation mMvc to thc h ~ o n  of Civilian Pe- in Time of ~er'da'&d I2 
Aupn 1949. 

On 31 July 1992, in the early morning hours, in the place ofNovo Selo, Municipality of 
Kotor Varal, as a member of the Kotor VamS HVO unit, alone with bur other anned 
persons. he &me in hnt of the fsmily house of Bom ~lamdak;  and after he banged on 
the door he tntacd the house and odered Boro GlamoEak, hii wife Stam, his underage 
daqhm Lrcpa. Dajana and Semla, lo leave the house immediately; he forced chcm out, 
and then, Born a n o h  house which war, I d  in he same yard, he look out Boro's 
WIU Stojko Glamofalq and then he, along  wid^ &a soldiers, rook them in the 
d i d o n  of the village of Revne where two soldim sepamd Bom GlamoCak and rook 
him in a nearby fbresl duretening him that they would slaughter him unless ht hvns in 
the wc~lpons to them, they ordtdered him to cum amund and shot a round in the air, ah r  
hat, wwral yards ftom thm on a meadow, the Accused Marko Qkmbi~, mkiq o h r  
members of hmily; grebbtd Smjb GlamoEak by his cltcsl Imam that he was a 
civilian and intending to deprive him of hi lik, fired a bullet Rom his pistol; (ha hc had : 
with him, in Stojko alemoEPk's chest, which m l ted  in an hsmt death of Smjko - 
Gfamolklr. 

l'hmtkt 
During tho stat8 of war in BiH, in violstion of inrunationel humanitarian law, hc 

deprived UIE lifb of  a civilin. 

By doing sa, he cornmittcd the erfmlnal dccncc of War Crimes againat Civilians in 
vlolatlon d A d &  17N11~c~  In coniundton wlth Article 180t11 of the Crlmlnal - - - -- - ~. . 
Code of Bosnia and Flemgovlna. 

Pursue111 to Article 785 of the BiH CPC, having applied Article 39,42 and 48 of lhe BiH 
CC, the Panel of  the Court of BiH 

ACCUSED AT- OF 10 . . 

YBARS. I '  . .' , :.:. , .. 
Pumant lo Article M(1) of the BiH CC, the Ifme that the Accused apent in cuslody 
purouanc lo lhe h e i o n  of the Cow f i  19 December 2007 until 6 Febnmry U108. 
hll b~ d i t e d  towanla the pronounced cam of imprisonmm~ 

Pursuant lo Anicls ISS and 188(l) of the BiH CPC, he Accused is o b l i  m reimbum 
h e  costs of the criminal -in# in the amount of 3,610.00 KIM (three thousand six 
hundred and m convutiik marks), of which rhc amount of 2,144.00 KM (two 
thousand one hundml and brcy bur amvatible marks) ar t  the eoso of the Rooeeumfs 
O l b ,  he amount of 966.00 KM (nine hundnd and sixty six convertible marks) 
mpresmts UIE cosu of  lhe testimonies khe he Cowl. and the lump sum of 50.00 KM 
(live hundred convertible d) Lbr the Court, withiin 30 days as of he day of che 
finality of* Verdict. 

. . 



aaDcd on Anicle 198(2) ofthe BiH CPC, all injurrd parties am iiurrnrclcd dtst they m y  
take civil action to punruc their claim under propay low. 

REASONING 

Undw the lndieunmt oflhe Pmecmr*s O f h  of Bosnir end H- Na KT-RZ 
ldSlW dated 14 J s ~ a y  2008, charges brouat agoins Marko $krob'i fbr 
punded suspicion h t  he committed the criminal offenee of War Crimes against 
Civilian# in violation of Anicle 173(1#ch in cgjunaion  wid^ Anicle 1Wl) of the 
:Cfirnine~Ca3te o~8oanh and Huzegovim. . 

.. . 
On 28 January 2008, the Accud pleaded not wib to d\c dqpa of the Indictment 
which was confinned on 16 January 200% whsMpon he he file was rrfrrrcd to the 
Tfid Peml. 

.. . 
Hcarhg of the whmsse% Boro GlamotaL. Stew GlamoI!aks Ljubomir PebusiC, lrrna .. .. -. 
Todorod& and Ivo MariO. , *a . 

. I  

In the tLnhcr colurc of h e  main l r i a l  he b l h h g  doMnaus moved imo evidence 
w e r s . ~ l e d b Y u l e ~  - 
.-.I .; .,.,&;,i;J 7-..pi.. ' .*-> .-V. . .. , *: 
~keloion tiithe RE~H pmtidmy on ihc p m c ~ o n . o f  ~fte smte of war d m ~  20 ~une .< 
1992 (Official Oonac of RBiH, No. 7192): Docunient of the PH Tmvnik, Na (Wl-5- 

. 
04-2-3894101 of I2 June m, Certificate of WOW comicdons m: Merko hob i t ;  . 
Dowmcnt ofthe PS Koaor Vm& No. 1-234-1 18W7 of2 July 20Ms Ccrrificptc ' :9 

,r 
of CiriacMhip re: MPrko $kmbi6, No. 204-34UOf of 22 June 2007 b u d  by tha -r 

Municipl B o d  of h Municipnlity of Katar VemB; Doarmmt of the Tax 0 t h ~ ~  N w i  
' h d k  NO. 100604.49-39WO7-kS. of 5 NOVCIII~W 2007; Document of ihc 
Federation Minisby hr  V*crans and Disabled ~ctemti,  Compukwy Military Savice : .. 

C .  Records Senor No. 071103-127-1107 of22 O c b b ~  20(n, Documen~ of du? Minimy of : ... 
Security, SPA, Regional Office Banja Wco NO. l7-IYU)e2-IOI-M7 of 29 Wbsr  

Deah Cacincsle for Stojko GhmoEsL Na 202-17 of 21 Merch 1008 issued by 7 -.. 
the Local OlYk ofthe Kom Varot Municipality; Copy of cht ID card file in ihe name . .- 
of Marko &did NO. 1681/86. issued by the Police Stetion K O ~  Var* issuance date I d  

1.:. 

2S August 19WS Copy ofche ID eard Rle in the name ofTomo JurinovH Na 109/85 
issued by the Police SmtIon of Kotor Vad,  issuance date 8 January I=, Daily order 
6 t l b e ' - ~ $ ~ o f h e  of BiH Na KTA-R%23WOS of S June 2007 wilh an a . . . I  i .... :. . . . :.:- - .,.a. l :#:,;:.:%.- ..:. .. ... . 

. . . . .  
.. ..:. . . . 



cxacrpr from the he dalnbm in the name of Ma&o $k:krobi& Daily order of the 
~ O f f i c e o f B i H N o .  KT-RZ-16Y07of 13 Deccmbcr2607 with anaaarhed 
ucerpl Rora the ClPS a b a s e  in Ute name orTomo JurinoviL 

Hearing of the witnesses: M i m b  Kalammde, Mimljub BibiC, Dmgoslav Pef l i ,  
Muhemed SndikovEl Shvko Bujda, and he Accused in his own deficnsc. 

t h e ~ ~ h o l a l r o ~ t h e f e l l d ~ ~ ~ m o v e d i m ~ ~ d e n # :  
Record of-examination of the witness Stana Glamohk by the Distria Pnxecum'e 
Office in B d a  Luke No. KT-RZ-1/05 of23 Februay 2005; Record ofexamination of 
dw wim Srane GlamoEak by the Pmecumr's OfRct of  BiH No. KT-RZ16YOI or 18 
June 2001; Official nrte - ~ibljub Bib%, Public Security Station, Polkt Station Komr 
V d  No.: DD.4SOB8 of I I JUIY I=. OIticlal nate - D i a i t ~ ~ l ; ~  h%!& of ... . . 

the linrcrio, Public Security Ceak M a  Uls, Kotor vkds Police stahin ~ i - 1 ~  
.- 

9/IM-27m of 2 P ~ ~ I U W  200$ Offichl lwte - MLwlav Kslsmanda, RcbI'i MY 
Station, Kotor Vsroll Police Smtion No. DO38998 of 10 June 1998; Record of 
examination of tha witness Boro Glamotsk, Dishia Pmccutor's Office in Banjo Luka 
No. KT-RZ-1/05 of 23 Fcbwy 20% Record of examination of  the witncg, Boro 
Ohmdpk, Prosecutor's Officc of BiH No. KT-RZ16U07 of 18 June 2(#n; Rceord of 
examination or h e  w i k s  Inns Todomi&, Prosecutor's Ofnce or BiH No. KT-RZ- 
lbY07 of 14 April 20Wl Roman Cahlic Parlsh Ofnce of  B M ,  B l e d  wfgh May - 
Catilcett of baptism of five pcniolls with the first and lag name Marbo $krobi~ of 28 
Augrtst 2008' 

Under the m s  d Article 26l(Z)(e) of the CPC of BiH, the Coun nucsmincd the 
witnesses Sam Glamofak and B m  GlamoEak and adduced into evidence the documem 
ofII#LoeslORIceof~ototV~dstcd28~~2408,&ing'~.~li~of , :, 
infermadon on pcrsonrr named Maim h b i i  who wm born in the ma of KatPi . 
vamll. 

Upon the completion of the cvidentiary proceedings, the pmoccutor in his closing 
anuunmrr underlined hi h was undoubtedly wovcd hat in h e  taritory of Ole Kolor - "- 
Varolr Municipality h e  was a e m  or we;a;td that the Accused during he relevant 
period oftime was a member of h e  C a t  D e h c  Council (HVO). The pmDceutar a h  
anphesiacd that the wimegcr Seem Ghmobk and Bom GlmnoCak described Ute 
manner in which Stoiko Glamdek was killed and thnt the testimonier of these two 



critical day, a group of 4-5 so ld i i  ban@ sgsinst the door of the Gla-k family 
house and k d  out thc mcmbcrs of this fbnily, nsmcly Boro GlamoEak. S ( ~ M  and 

.&$ic.Jlinc dgym,wh i l e  chey took out Rom che d&enl house Bods Isther Stojko, 
&d h k  &an dorm che mad ltom the house to .the b v m  village. They also 
dcscribedhowaioncmam~ma~~wpwar#psraccdandhwrBomGlamoCaLwar 
mken r ide  by hlro soldiers fbm the grwp while the na o f  the family members stayed 
whmthywnrandhowalbrwrodwar~Ciomthencl l lbyc lumpofmes 
whue Bon, was taken, an act of murder was committed by ihc soldier who had 
pmiourly innudud himself to Slam 8s dghbm Marko a Ute door of her howe All 
this waa confirmed by dreir daughter Irene TodomvE The pro~srrror undulincd that 
the witnws lvo Merit & that he knew Ma* Skmbie and that he and Tomo 
JurinoviC, the other person whom the arimcluKI Glamdok knew very well, and who 
tog$h with ~Iuobk? took pert in the mentioned events, wen h m  the same villagc of 
htrstovci. lhii witness did not indicate that he knew another Make hobit .  la alone 
h h t o v c i .  Pmsecution hurhcr argued that the witmu ~ubomk ~ e b d i ~  smtd 
Umt he w o w  on he me~srstion of the criminal mob riwbt a h  the murdcr of Stojko 
Glamobk, bnsed an &'rapon of   om ~ l w n d ,  and-& he rancmburcd thntihe 

was to be filed against the known papewtor, Marb SkrobiC. Bom Glsmobk 
.his;* chat his father was killed by the soldier who inlduced himself as 

neighbor h r k o  and that he knew that it was Merko, soh of Ore, and the1 he had said so 
to his wife. The pros#utor a@ that the w b s s a  Bom and Stam were not expliiit 
when h y  mified bafore the Courc fia time amund, lhal Uey wae confused because 
they wem f- by he courtroom. and kused on the icons of the Cowl 
look in a dvcn d i d o n  and that they seemed more nhed when the Coun summoned 
them again and mM they spoke dearly and compnhcnsively. He pointed out that Boro 
O k m o C e k ~ a w r s o n o f N l e l ~ l r n d ~ h e d M m l m ~ w r h a c ~ l l v i ~ " 1  
ruspact" would dm o h m  to a& him and hii lcslimony and h t  bssed-on-th 
d (bcighbor M h U  and the convaaaWa he had with oh& neighbors, ihc wi- 
colmmed the dam end concluded Umt it could only be Marko $habit or Ords Me* r - 
he hud put it. 

The pmeator fitnhcr emphasized that the wiblcg Smna Glamobk ~ g n i z e d  Marko 
bkrobii when police officer Dmgoljub Pailit showed her photocopies of the ID cards 
of lbur pcnona with the .same furt and k t  name during the identification pmcedurr, 
~~~~Q ls+y i . ! n -b i e l  she mognized the -graph that she had identified bttme 
Udb-Nee offk:m the foreping id em if ice ti on.^.^. 1.. 

The pmsesumt noted that tho Accuscd dcffndcd himself by m i n i n g  silent during thc .<. 
inwetigetion, and that upon the dckmck d o n  he testified @$.a Wihlgs and made up 
an alibi by wing names of his m low soldiar who wur with him. Uat while he was 

. &4 'Y 
with the military he ws issued with i#r~onel piece ofweapon, namely a scorpion pistol, 
and that during his compulmy military -cc he ltemcd how to m this pistol. 

4. * .. 



In the pl.osecumr.8 opinion, cndcncc could not bc given to the lcaimony of Slevko 
BuJdo because he was b i d  end beeeuse hc m l c d  thrwgh his rrletionship with 
Markdc family when axsuly he lcrunrd UW an i n d i i m t  was hued ageing Msrko. 

At the end, the prasecutor concluded hat it was proven ihac ihe A c c d  committed the 
aiminel o h  charged winst him in the lndicbncnt and that he should k found 
wilty, without speciQing the length of the prison term mqht fbr the A d .  . .I.. :I-, . . 

bcfkue of the &CUM Marko QkmbiO undalined in the ' c i p s i ~  .ruvnrent the ..,* 
u d i  CBcg, namely that thinr was a state of war i W 8 & n ~ ' & &  and . . :.. 
lhet the relevant incident did mice phce in the marma and at the time described in the 
lndicrment What was questionable, in the D e w  o p i n i i  was whether Mark0 
h b i i  was with lhose ~ n c d  persons and whether he war the perwn who shot Stojko 
Glamobk from bK pistoi and what unu the cause of death of  Stojko Gi- Furthw 
in the closing wpmnt, h e  Dcfense enslyrcd the prrrentcd evidence and p a r t i d y  
cmphsriocd the msamr in which the wimgs Strnn Ghmohk identified chc Acwied 
baause the identification procedurs was add out in contravention of  Ahclc 850) of 
the CPC of BiH, which pnrerik chat a wimtsr must first give a description of thc 
pason and hi* distinguishing htum and that only thtn can this pawn be shown to 
I h e w i l n t f q ~ a i f o n a p h o ~ h , t ~ w i ~ h ~ ~ m u n l r n o r m c o t h e  
witms. Defame argued ihac h e  w i w  Slam OlamoEalr was S r ~ l  shown h e  
photographs for identification purpose while hc was giving her statement in the Dislria 
R w e E W d  Office in BDnja Luke and only afta that did she give a description of the 
A c c d .  

; :-\ ' . . . . .  , . 
3 ~ h c w i l a e g ~ i n ~ ~ c h e ~ ~ a ~ ~ ~ v J ~ ' ~ & ~ ~ ~ # .  . ... 

statement in the h s e c u m h  Office of BiH. havim Riven no drsai&n of him bcfotc .. . .-. 
d r e r ~ k n h e r n ~ t h a t t h i s & B s v c ~ ~ d o c r i & o f t h e ~  
seveml timen and that duriq the main trial, whcn asked by the Pmsecution, she 
Q o t n i  the Accused acr a short, ~ - m n a c d ,  slim person, not older h n  21, and when 
asked by Defikue, shc described him aa a she* kll figwed, dark haired pnrm, aftcr 
which shc polnad at the Accuscd in the mumom. When asked by thc Coun to 
describe the Accused, the witness provided a ~ g u c  answer. As to the manner in which 
theidmtificetianofthehe~cclocdwaPc~iedt,Ocdcnscalso~mcfie&swsin 
the identification by the wimgll Boro OInmobk When h is  wimcrc was giving hi 
amtancnt in the D i i  Ploseculoh O t b  in Banjo Luka. he itlspffad the photogmphs 
shown m him without previously giving Ihe description of  the A d  Also, whcn he 
wlao aving hi atetamu in the Pmeamb Oflice of BiH, he did not describe ihc 
~ c w a d . & i n . a d w h r n i h c p h o t o g r e p h ~ ~ c o h i m . h e s s i d c h a c i l m l d b s  
Marlro hW". while he imdiatelv momid Tomo Jur idC .  Dcbsc noted that 
&witness ~ i & j u b ' ~ i b i ~  wnfinnedhnt h;intcwimcd Sma Glamo!!ak in her house 
and that the only inhmation she mve to him was thet the m*whoohi).t.prha faher- :. .:? 
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thei- smcca'that she fbund out his her highborn ll@ and Ijubics 
V W  and ivo Md, but chat only wim Ivo M d t  eouldeontinn thi becaw the 
other two wimissg had pemd away. IW witmas, D e w  a& not only failed to 
conlirm that it was he who disclosed lo her the lssl nome but'&tended hat he did ~ o c  
ralk aboul this with B ~ ~ O M  a h  chc war. Deb a h  argued that the memory of che 
wimeDI qubomir PauSiC wm questionable becam even if he did member hat Boro 
and Stam recognld the Accused on chc photo~peph and that Bolo mid on hat occasion 
hat i t  wss ~ a r k o  S h b i ~  he e v e  some incomct avamenur 

D&m consided the identification ofthe Accusal by Sam and Born O l d  to be 
unreliable tbr tht lbllowing m: 
rim of all, the witness Stena gsve several descriptions of the Accused, she only . . 
rcmembaed om photograph of the A d  at the main trial even though she looked at 
his phMasraph tomher with her husband in the house, she also could not member rhe 
ex&% numb& of tk anned prroaq how lhey were dmssed, Umt the visibility wpr poor 

' ' ' ~ ~ ! . t : . i k . t i w ~ ~ f : ~ ~ t i o n  of Ute criminal ofFence. D e b  also sreued hat h e  
&vicfknfof chcscwo wiaarsg that Matko -10 .killed Stojko C i l s n h  was che 
result of  the made by orhcr ptople. D e h e  contends that the following 
ficm lcad to chi@ conclusion: one ofthe pasons who chewed up at the door intmdueed .. .". 

$7 
h i o  neighbor M e  which lcd the witnPr Born to immediately conclude that it &-. .F 

might be the pason QhobiiC; odnr m n s  told Steins that it could kc Marko kokrobii 
and thosother persons wae noteyewimasesofche incident, and it had not been 
daamincd with m i n t y  how d y  che learned hi laa nnmr, wi(ncrs Boro only at 
the main trial remembered that he told hi wifb Smno that Stojko Glmobk had been 
nll td by ,,oms ~ t u k o ~ .  ~ m h w  on, ~cfbat noted thet the police officus rhowcd to . . 
Um w h s e s  Um pllompha wich the names of the puwm wriuen on than and &at in 
I h s a r r e o f K o l o r V ~ d r c r c m c m k a c l l b u r p c n o n s ~ ~ ~ r m a n d l a s t  
name. . - 
'Ikfmcc d that the Accused himwWtestified at the main h l  and mted mat he did 
not uas8 by the hwR o f  the G~~ hmib on the critical day. 31 July 1992. at 
cqntd&&f&@ple morning, or any othtt.day, slow. or,with d& pem& and ihal 
tiedhb:noieh know ihc fimily. He atso sUItfd th3t;eaM. HVO. member he did not 
leave Kotor unfil the cnd tha minth of  A m  not e m  for a brief while, and thsc he 
m W  this period vay well because ofthe very difficult situation Mioh pmi lcd ..:\:, 
in the am. D8Rm hthw noted that this tastimony was confm by.Slevko Bujdo $. 
who w a o ~ i e l t i n b i s ~ b t c l r u s e h e ~ i n K o t w a t h e f i m e .  

At the end of the dosins arsument, Dcftwc rcfCnrd to che I C N  W o n  Kum#&/d a 
d Appeal ludgmam' &,-dated 33 m b e r  2001, upon Ute p m n o d  of the 
convicting mdia bexd on the identification of  Um Accused by wi-. . . 



In  & condlusion; D c h c  pmpowd lhet the Accused Marko &loobi& be acquiacd of& 
~duc toche lac l ro fev iden#  

. - .. :. .**ty:$l: , -.: *. . . . ,.: .. ..~.~~'ld+.~ :.. ,. . . . 
~ a v &  thc ctbs i i  U~IS of the D C ~  W I ; &  joined tk . . 
clotin8 argumcnts in their entimty. I 

in view of the applicable law, it should be explained why thc Criminal Code of IIIC 
SFRY, which war in cfRn at the dmc of the mlcvPnt rnq i s  not appliible in chi 
case. 

Namely, Artick 3 of  the CC of BiH defines the principle o f  l ~ l i ~ ~ ,  &at is, that Ute 
crimlnal o h  and sanctions b e a f  con be defined.only in the law and that no one 
can bc punished or mmtioncd for on action which, prior to im perpetration, was not 
defined .=..a criminal o h  punishable under he  law or iinmnarional legislation. 
Punha on, 4 o f  the CC of BiH p d b c s  that du law which war in cffret at the 
timc when the criminal o h  was pcrpeSlatcd Wl apply to the prpcmtor and if the 
law hss bccn ,amatled on ;.om or mom occasions al?er .Ute .crimin$ .ofthcc ,wan 
pqcfmtd, the I& that is morc-lenicnt to chs -tor Olpait h.tippI,&~:u ''.! . .. 

.I. 4. r i  
. . . . 

.:.a 

The principle o f  legality ir d e f i  also in Anicb 7(1) or h e  European Canvention on 
Human R i  (ECHR). The Empeen Convention hrr priority over dl other laws in 
Bosnia and Hencgovina, punruent to Anicle 2(2) of h e  BiH Comihuion. This 
provision of the Eutupran Convention provide fbr the genere1 principle which Mi& 
che impoailion of a heavier pmalty (han Ue one chst wan applicable cu Ue time IIIC 
criminal oEthre was pcrpm~led, b u  dog not h m m  the wlieation of Uka man 
lenienl law. 
However, Anide 4a) of the CC of Bin, ptgcrib that Anieles 3 and 4 ofthe CC of 
BM shall not pn,iudice the (risl and punishment of any pcmn fbr any action or 
miasion, which at the time whcn it wss commitad, wan "wiminal d i n e  m h e  
perel principles of intemationol I&. Abo, ~r t ic le  70 of the European &ntion 
libAsees exceptions ~ M e d  that paraglaph I of the same AIticb Ushell not mrcjudicc 
the miel and ph~ishnkt ofany p- hr -by  aa or ombion which, at tho ti& \;hen it 
was M W .  was cr imid a c c o ~  10 Um m n d  whci~Ic0 of law ncoenized by 
civilired nat i~ tk .~  (see aiw s o l e  1x1) sad (Zr oftheCh&tici;lal ~ o v i i t i i  on ~ i v b  . L .:. 
and Political R~EIHE which foresew similar mrovisiona Bods and H e m d u e ,  as oie - - 
of chs summr of Yugoslavia h a  ratified chi Covenant). 

lhis detenninee the passibility or duogalion, under lhe pmuibcd conditioms Rwn h e  
principles defined in Adcles 3 and 4 of lhe CC of BiH (and Anicle 7(I) of he  
Rrropean Comcndon) and fhnn the application of  the criminal code in e m  at the dme 
of the pcrpwatlon and the h m  applicsdon of the more lenient law in the p m e d i i  
fbr the scliw defined aa criminal o m  under inmnational law. 



The Cow underlines chet the a i m i d  o f h a  charged against rhc Aeaucd is a criminal 
ofRncc punntlnt to customy incemational taw end dmcfbre 6lls under "general 
principles of inteMlional law", as defined in Anicls 4s) of the Law on Amendments to 
che Criminal Code of BiH and We g m m l  minciples of law acomircd by the 
communily of miom", as defined in ~ & l e  70)of r h ; k w p a n  ~onm%on. ~ e c b d  on 

: . . ~ ~ i ~ ~ ~ , C C  of BiH b applicable.!n !his -, .?, .. I.'., r . .*, . - 
~ > 

a\,u,;,, .... .;... . . . .  . '. . "..:4fi:..,.-.-.. .':.. . 
fur&&, ~ht bet lhsl the aiminel OR- & d i n  Article 173 of thc cc of BM 
wete also defined by (IPt law w h i i  was in effw at he relevam time - the lime or the 
prmtmtion of tht eiiminal o;f8ncc, Article 14x1) ofthe CC ~ f t h e  SFRY. namely. that 
ihe-criminal ofknce at issue was punishable & the erimind 'code ap&ableat the 
time, only affinned rhe conclusion o f h  Cornton the principle of legality. 

Finally, the applicadan of the CC of BiH it additionally justified by if# k t  that rhe 
punishment prescribed by the CC of BiH b in any ca# more knient than the capital 
punishment that was in force at rhe d m  of the -tion of he criminal o h .  
;vhieh satidh ~ I C  principle of the constraints Rgkdh the applicability of he law, the1 
b, the application of tht law which is more lmkat to the pt-tor, 

This position ofthe Cornt is consknt with the  ling ofthe Appellate Psntl of Section 
I of lhe Court of BiH in che Verdict handed down sgsfnsl AMulsdhim MakmuT, No. 
KP$jIIOS 0f.4 AM12006 and he V d i Q  egpinsl e j e  P a d 4  No. K P ~  05/16 ..!. 
o r 2 ~ ' ~ ' % & 6 ,  w h i i  was upheld by (he ~biq . .of , lhe  Cunaitulional Cwr( of 
Bosnia and H w i ~  No. AP- 17WS of 30 Match 2OfJf. 

During h e  time when the criminal o w  were committed, Bosnia and Hencewina, 
as a succxum s ~ e  of fhe SFRY, w a ~  a s ignmy pony m all relevant inamDtianal 
comndonr on human ri&m and i~em~t iona l  humanitarian and criminal lew? 

Likewise, the customay 8talu8 ofthe cdminel liabilily fbr the crimes agailun humanity 
and war crimw against Sivilim and individual liability for war crimes cornmined in 
1992 waa confirmed also by ihe UN SCCIWUY Ocneral'. lruernational Lew ~ommir~ion' 
and the juriqndeme of tk I C N  and clw iCTRS. Ih;te inati~~lions hmve determined 
chat the ch ine l  IiaMliy fbr dnm against humanity end war crimrs against c i v i l i  



reprcrent~ an imperative smndard of inknmtional law, that is, jru wged  Therrtbrr, it 
is indisppltalllrht the crimw aaillss humanity and war crimes aaainrtcivilia~ in 1992 
contituled pan. of customary ~ m t i o n a l  law. Thii conclusionwas also conlimed in 
the Scudv on.che ClPloman lnlcmaional Humanilarlan Imw' made by the ICRC 
~cmrdhig WlhpcSudy .'tccrious violations of  intmtrlional humanitarian I& cons~itute 
war crimes" -(Rule.-I%), "iindividusls a n  criminally re$mSGWWJ.~d&~thky . . 
commit' (Rule ISI), and "Smm muat invatisate war aimw allqjdly cdmmiiDd by 
their nationals or amred for#s, or in chcir cerrimy, and, if appmprhle, proatcute rhc 
mapea. They must also invdgnte ocha war crimes w which they have jurisdiction 
and, if appropriate, prosecute the ampan." (Rule 158). 

According to rhe principle of univffssl jur id ion,  cmtomwy intemmionol 
hummiearisn law L bindim for even COUIIW in the world. madlass of whether it - 
mtificd dw m h m t  inamaionel -lqpl i&mtno. &IS-'- coumy hen m 
obligation to pmcwtc or cxtmditc (cwr d d m  mrr j h m )  all prsorm mpcctcd of 
violating amtonwy intomationel humaaiterinn Lw. 

Ihe principles -of inamstionsl law eckmnvledgpd by Resolution 95 (1) of the UN 
C3cneml Assemblv (19461 and the Irmationul Lsw Commirsmn t19SOl am relative to 
hc Thc -.&.d~~-brcmbwg Tribunal and UIC V a d i  i f  & ~ribunnl" and 
t lmeh  rmr crimes ingeneml. "Rincipks of  intunetid law acknowldged by the 
Chmw of che Numnbkq T n i l  and.che Verdii of Ure~Munelfl?;$o:jted by the .: 
International Law Commission in lOSO and deliwed to che Oenwl Assembly, hesea .. . 
in Principle I that "eny person who connnio an act which eonstitutc~ a crime under 
imcmational law is mponsibk rhenfbrr and liible to punishment." Principle II likewise 
Lbresccs that r)re facl hat inmd Lw docs no1 impme a penalty br an acl which 
constia~m a crime under intanmlionsl law doen no1 relieve chc pason who wnmilted 
h e  act h m  rupmibility under intanacid law." 

Ihaefbre, h e  hcminal o f h ~  of war crimes spsinst civilians murr. be, in any case, 
subsumed under '-1 prineipla of  i m e m u i d  Lw" in drc l i t  of  Article 3 and 
Nal of the CC of BiH. Hence. it b indbumble h t  war crimes aminst civilian, 
~ & t m e d  ctiminal ofhces at ihe nlevant-time, be it conaided tl& the of 
cwomsn international law, iruunstlonal ~ I Y  hw or "brlncinles of i n ~ t i o n a l  law". 
and thw ;he principle of laity war antisfid also in he s u b  of nullurn &men slm 
lag8 snd nuIIia$o&?))~ slne lcgc. 

. .. . . 
TIS criminal 6&& &w ixima againat c i v i l i i  p ~ . t o . c o ~ & P  WIG XI), .- 
(a) and (c) of the Gencvs Crmventiom end Alcick 27(2) of chc Geneva Comdon I ,: 
~ l m i v e  m the Pmkdion of Civilians in Time of War o f  12 Augua 1949, h w l d  be 



- 
c i v i l i  d t d a  criminal omnOe in the h e 1  prridd ottimc. 

lk Colur haa evaluated the evidence pumuant lo the applicrble Prpcedural code, 
namely the Criminal Roesdun Code of Bosnia and Herpewna. The Caun hm appli i  ' 
to he -used the principle ofpmumption of innocence, os defined in Article 3 of the : . 
CPC of BiH, which embodies the gmcnl principle of law according to which the 
~ & 8 ~ b c e r e t h e ~ o f p l o v i n e d K @ i l t o f W A e c u s c d b e y o n d  
rrssDMble doubt. 

In the p m m  of evnluaion of the testimonies of the wimcosa in Uw cowlmom, thc 
C w n ~ ~ i m d d c n t i o n , t o ~ ~ ~ ~ b k , t f t e ~ r ,  
conduct and chpraclcr of the wi- la relation m the witncrsa, thc Coun hm 
evaluetcd also the probability, consistency and other evidence and circumstsncg 
eonwming thh COSC. Ih-ut thii pmca3, the Gout was swart chat chc credibility 
of wimwsce depended on their knowledge of face that they tcaMcd abm, thcir 
pcnonal inWty1 auUaticiw and their duty lo tell chc tnuh lo which ihy swore. - - . . , .  . . -h'::ti~F'~~C~;.-~irt. . . 

It'is'ribt S I I ~ S ~  fbt a testimony W be givcli.ha.dM:manner. 7he real question 
concaning the evaluation of a tgdmony b not only whether the tarimony ir given in a 
einwn mannal but whether it is =liable. Thc Trial Panel was emuc that the teslhony 
about the Cbccs which happened years before ihe wimony lbak place enmils ccnein. 
impnclslon due lo the d c o c i l f t ~ b  of human perception and rccolhion or ~rsumaiit 
mnm. Namely, the Coun wao m i d l  ofthe fBec that the witnesses testified about the 
emm which cook place more than ten yean prior to their testimony at the main trial. 
which justiftcs h e  minor deviation8 f b m  earlier statements in the pnrt which c o n d  
dte hem of no sigpifieance fbr the event that they testified abour 

Witncssa in this cnso w m  placed undcr a severe burden TgtifLing in thii cm was 
eonsmuently extremely d ieu l t  fbr most wimasa eroeciall~ Tor hrnilv m c m h  who 
mn r k ~ ~ i i i g  the m& OPIIE undiimed event. 

- - 

Bccmc ofthgs thorn, thm assessment of the credibility ofthe wimascs and the &IS 
., . .ui,&.. to q i h  fiy tcstifiaj - 5 .  u k  a challenge fbr dre Panel. f i e  Pancl obscrvcd fint hand thc 

demcarour. their carirubc 1hdr.Phvsltal.d ~emo~Ional d o n s  IO he  - - . . . , -. . . - 
q d o i  and the amosph& wi&in which they gave chefr-&&many. The Panel was 
alwsy~ mindfbl lhrt this cste presented c d n  which made acdibllity decisions mom -. . 
difficult and war alweys a w e  that kgu& of the seriousness of the chargeo those 
~ h a d t o b e ~ w h h d i l i g c n c a  



Some of the witnemi tcdifitd about thc same incidents or fhsts, which cach ssw or 
hcard h m  a diffbring phyrftel, menml and rometimea chtonological DUIPCEliYC. It b - -  - 
me for two wiuwes IO the hc event IO m i w  the event -btiblly, or alate it 
vabally in the same way. The Panel evaluated the d i b i l i t y  of  the mknony of each 
witness, llm by pnsuming chat tach w i l ~ s s  inrmdcd lo cell the inuh. Whuc it was 
possible to reconcile the testimony of vatious wltnaxits, the Panel attcmptsd to do ro. 
-Where sud, r#onciliatian war impssiile, the Panel assesd the testimony of each, 
[Ir# in tans of h e  l i l ihood that the dillbmcta were the mult of hanrst mimkes in 
reoollcetiasl.~m. prrceplion and Ucn in tams of the lilrclihood lhst the wilnesr MI 
consciously attempting to mislead the Panel. 
In reaching these, findings, the Pnntl obsewtd thc manner and dcmeanour of the 
witnesses HMng,.ncsrad .* inttnml c o n r i r ( c n c y : ~ , t h e [ ~ ~ ! s s ~ g i v e n  on 
Ute smnd and in prior sfateminis, and evaluated their .aMliiy .&~~&i i$di fhcuh . ' ' 

questions. The Panel examined the fllccs about which each witness lgwe testimony and 
compared them with the facts w t n b l i i  by other witnesses and the admined 
documentary evidence in odor to duemihe wh#hcr hey wen mboRled  or 
eontradlcadbyothcrevidmlceintheeasc 

As to ihc i nd im  evidence, the Coua cmphasim that it is well ~ b l i i d  in the 
jurispdencc and practice ofthiis Coun ttut indirect evidence is admissible. In addition, 
according to Articlo I S  of* CPC of BiH, the Caun has a fight to lkt evaluMion of 
evidence. The Court holds Umt it ia w r y  for the Court to k convinced chat such 
evidence is reliable in the sense that it was provided volunlarily. chac it was lruUful and 
authentic. Funher on, the pmbstivc value of a henrsay mttmtnt dtpends rm Ute eontext 
end the he of (& cvidcrcc at issue, Whffhq this evidence is mbomted wih  
othrr evidence and whether UICIC is ray otha mtiw br the evidence. 

. ..I . 
In lhis gae; r h e ' d ~ o ~ e v i d e n a  was noc voluminq .+m+pwd by.* 
DcCcnsc. The Court' has inspe~ed evcy aingle docunmlt-in ' o ~ ~ ~ t o s ' & d t  its 
oudwnticity and pmbscive value. 

in mind the principle according to which he h e t i o n  has a duty to prove chc 
adtmticity, thc Gout has inspcdd al l  preoented documents, one by one, and ir 
ratLfied but h e  Prosecution hat proven their aulhcntidty beyond rclwnsblo doubt. In 
ordcrIOeval~thcauthenttcltY~fd#umena,theCoun~inspettcd~~ 
in the lighc of other evidacc~ Even when thc Corn was sa&5cd h t  a specifis 
dacum~m was aurhendc, it did not automatidly accept that the 8Btementli conmined 
W i n  rep& an accurate nunumy of fiats The Court has evaluated chosG 
sbmnenm in the light d o l l  evidence it had at ir, disposal. 



. . .;\; . ;  
1) By vinus of h e  Indictment of h e  Prosmmb 0fiiec;:he Accused i# charged with 

i ,-, 
the commission o f  the criminal o h  of War Climea against Civilians in violstion of . 

Whuever in violation of  ~ I e s  of  inIemaIional low in lime of wnr, anned conllict or 
ocfupliom, ordela or papelram any of he.rollowiQ eco: 

< 
C) Irillin,g, intauional intliction o f w e e  physiil or mental pain or mdbing upon . 
a petwn (mmuC), inhuman trennnenr, biological, medii l  or other scientific 
experimenm, of tissue or o m  hr Ute pwpose of IIPMpIanmtion, immense 
suftkring or violation of  bodily i n m y  or health; 

2) The next ehapcau element of the criminal ofiiace of War.Crimes agaiort Civilians ; and, in hat md, which elemam should be proved by the PmseuWs Offlee, ensue :. . 
tram its legal detinition: 

i. lh aa mmt be perpamd in violation of  h e  ~ l e s  ol'intemational law; 

ii. 7he violation must be committed in time of war, armed conflia or accupanion; 

iii. The act musl be dated to war, armed conflict or wcupnw. 

iv. The prpcmcor must oder or commit lhe a. 

i. ... . ". .," 1.. - ... lirs .. aa mmr~ lbopMpchotad bl vldorlon qtIIrs rule# b-M Imo: 
.,, . .*..t ,: ; 1 $,>~,:.l.~.:.i:.. ,s;,. .. . .. ..... *:.: : 

lh Indichncnt cbaqp the accuwd Marko $kfubi~ with:w& Crime8 @na Civilians 
in vioWmn of M c l e  I73 (I) of he BiH CC, because at the relevant time he aolcd 
mnlrmy to Afdcle 3(1) ofthe IWP Geneva Convention (IV) p!alive.tg Um hc of 
a~ilkn h W I U  ill t h  0fWU (henimftcr: lht -0 COnWnh). 

.: 
I .  . 

Alrisle 3(1) 3 ofthe Geneva Convation reado as ibllow: 
" I n 1 k c a w # ~ ~ k r ~ 4 / o n l ~ o n a l c l r r r m c 1 0 r ~ ~ i n ~  
nnlrory ofom #Ihe Hlgh Conlrnng Portk, d Par& r 0 . h  mqpiler #hail be 
bun& ro r~ a minimum, thefiiiavlng pivvIrlonx 
I) Parcoro mkiq no mIw ppn in r k  itauli~ier, imludiq mmkn q a n u e d j b w  ., 
~ ~ & ~ d o w n ~ h s l r o m u a ~ ~ l t o r a p r ~ h & ~ ~ ~ b o ~ b y r l a k r s r s ,  woumit, 
h r i o n ,  Or ohw aowq M i  In rrll dtruM$I~n#g be rmrpnd Ihrmnnslx lvf~hoyl 



apr ahem dlrtIncIIdnjimmkd on me dour,  nl@hn or/ath, r,, blwh or ~ I t h ,  
or cyy o~herrlmllar ~ 1 ~ .  

. . . . .  :!.;, ' .; . 

To rlrb end rlrP@lowlng acts am and rho11 mmaln pmhlblted at any r/m d In my 
place w h o ~ l v l ~ . ~ m r l r a ~ ~ ~ :  ..... ' .. .\I. . .  . . . . . . . . .  . . . .  . . : *:. . ,:.. : 
violma to I@ andpmon, t n s / a t / a r  mu+ qfall hie, 
andmwur(r, 

Anicle 2, mbpafagmph b) of* Promeol A d d i i l  to the Geneva Comrmtions of' 12 
A m  1949 elsting to rhc P d o n  of Victim of lntunational A d  Conflicts 
(Pnnocol I) pnsaibes as fb l lm: 
"RcrIea ~fintemaIlonal h e e  In lnnwd@lan msar the mlea appfhbla in 
c m r w d w ~ r e r ~ i n i n t ~ o t ~ ~ m w l C ~ ~ P a ~ m r l r a ~ I a  
am Porrlsc a n d l ~ ~ I &  r(wognimlprlm#&s andmlac s / I r t ~ ~  low whkh 
am applicable to amedeo@lIcrP 

CommonIlrticle3ofthe 1949OenaraConvendonisgtnrrally~ollridmdsrthe 
provision of cbniary law, and b binding upon all p h c s  in the conflict, eithcr no, 
inoernatioml or international. end the same provirion war a p p l i l e  at the time and in 
h e  place of rhc . . iwidqtt the Accused is char@ with. . . . . . . . . . .  .. ; . , \:..: .i: . 
In inlupteiing thi pkvirion it isdear Ulat it is not e i h a i ' t l k ' w r  knows.. ' . . 
about or that he intends to violate intcmational nonns, but it is aufficicnt that the 
pcrpmation par ro is connay to the ~ l c r  of intmational law. In otdcr to amblish the 
violalion of a rule of inlamliansl law, it b nceesoary to &l i i  e g e h  whom the 

-kcordins to &e i~iith of 6 ~ c r m  prot&tcd cn&gdcr contained in A&le 3(1) of 
the Geneva Canvntion, civilians am perms taking no active pan in the hdlitirs. 
i n c l u d i n g m a k n o f a r m e d ~ w h o h e v e h i d d o r m t h c u ~ m d ~ p l e c c d  
hors de cambat.' 

Besidw, Rolffol I Additional to the Gonew Convantiom d c h u  c i v i l i  in negation, 
tht C ~ V ~ I ~ I S  M W ~ O  tWt IlWIlbcrs of afmcd h f C d !  


























