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Sarajevo, 30 April 2008 W-O 2?(

IN THE NAME OF BOSNIA AND HERZEGOVINA

Coun of Bosnia and Herzegovina, War Crimes Section, in the Pane) composed of Judge
Minka Kreho as the President of the Panel and Judges Tore Lindseth and Roland Dekkers as
the Panel members, with the participation of the legal advisor Amela Skrobo as the record-
keeper, in the criminal case against the Accused Zijad Kurtovié for the criminal ofTense of
War Crimes against Civilians under Anicle 173(1)(c), (¢) and (f), the cimina! offense of
War Crimes against Prisoners of War under Article 175(1)(a) and (b) and the criminal
offensc of Violating the Laws and Praclices of Warfare under Article 179(1) and (2)(d) of
the Criminal Code of Bosnia and Herzegovina, deciding upon the Indictment of the
Prosecutor’s Office of BiH number KT-RZ:115/06, dated 10 May 2007, which was
confirmed on’ 16 May 2007 and amended on 24 April 2008, following the main tria}
wherein the public was exciuded from a part of the trial and which was attended by the
Accused and his defense counsel, Artomey Fahrija Karkin, and the Prosecutor of the
Prosecutor’s Office of BiH Vesna Tanéica, rendercd and on 30 Apnil 2008, in the presence
of the parties and the defense counsel, publicly announced the following

VERDICT
The Accused

Zijad Kurtovi¢, uka Zijo, son of Bajro and mother Saja, née Hodz2ié, born on 30 January
1967 in Donja Dre2nica, personal identification number 3001967150018, with residence at
75 Donja Dre2nica, Mostar Municipality, Bosniak, literate, completed the Secondary Traffic
Technical School/driver of motor vehicles, unemployed, married, citizen of Bosnia and
Herzegovina, served the army in 1986/87 in Postojna, Slovenia, registered in the Mostar
military records, poor financial sianding, convicted by the Verdict of the Municipal Court in
Mostar in the case Km-3/84 of 18 January 1985 for the criminal offense referred 1o in
Anicle 148(1) of the CC SR BiH whereby the educational measure of commital 10 a
Juvenile Correction Facility was imposed on him; by the Verdict of the Municipal Court in
Stolac in the case K-44/85 of 24 September 1985 for the criminal offense referred 0 in
Anrticle 153(1) and sentenced 10 a one-year imprisonment; by the Verdict of the Basic Coun
in Mostar in the case number K-400/89 of 28 September 1990 for the criminal offense
referred to in Article 42(1) of the CC SR BiH and sentenced 10 a six-month imprisonment;
these sentences were deleted by the Decision of the Police Station Mostar number 03-1)/1-
4-13/96 on 3 Apnl 1996,

IS GUILTY
Of the following:

in the second half of 1993, during the armed conflict between the Croal Defense Council
(the HVO) and the Army of the Republic of Bosnia and Herzegovina, in the place Donja
Dre2nica, Mostar Municipality, in the Roman Catholic Church of All Saints, as a member o
the Army of the Republic of Bosnia and Herzegovina, more specifically, the unit fo
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physical security of the command of the independent Batalion Drednica of the 4® Corps of
the Army of RBiH, he acted contrary t0 Anicle 3(1)(a) and {c) of thec Geneva Convention
relative to the Treatment of Prisoners of War of 12 August 1949 and Article 3(1)(2) and (¢)
of the Geneva Convention relative 1o the Protection of Civilian Persons in Time of War of
12 August 1949 and, during the armed conflict between the HVO and the Army of RBiH,
violated the laws and customs of war acting contrary 10 Anicle 22 and Antcle 56 of the
Regulations Respecting the Laws and Customs of War on Land, which arc a constituent pan
of the Convention Respecting the Laws and Customs of War on Land of 18 Oclober 1907,
intentionally damaging the Roman Catholic Church of All Saints, in the way that:

1. On an unknown date in laie September or early October 1993, during the
first night of detention, in the place Donja ‘DreZnica, Mostar Municipality, afier
twenty detained Croats, civilians Miroslav Soko, Marinko DreZnjak, Marinko Ljoljo,
Mirko Zelenika, Vili Kuraja, Zvonimir Kuki¢, Vlado Curi¢ and Anto Rozi¢ and
prisoners of war — HVO members Mate Rozi¢, Matija Jak3i¢, Nedeljko Kredo,
Marko Rozié, Vinko Soldo, Anton Grgi¢, Witness A, Witness B, Branko Juri¢,
Kamilo Dumanti¢, Ivan Paviovié and ivan Kosti¢, were transferred from the Parish
Office and detained in the Roman Catholic Church of All Saints, he ordered them to
sit in pews two by two, and then he put on a clerical dress — a monastic habit and,
holding a cross upside down in his hand, ordered them all 1o raise their hands above
their hcads and bow their heads down towards the Moor; they remained in this
position for a rather long period of time and that terrified and hunt them; and then,
afier some time, he ordered them to put on orange roadman clothes and, upon his
order, unknown members of the Army of the Republic of Bosnia and Herzegovina
wrole numbers from 1 to 20 on the top back of each detainee, whereupon Zijad
Kuriovi¢ called out by numbers the detained civilians and prisoners of war,
including Witness B, Marinko DreZnjak and Miroslav Soko, took them out in front
of the altar, questioned and punched them, and beal them with truncheons, iron pipes
and wooden laths, calling them “Ustashas" and using other abusive language, while
he hit the detainee Ivan Pavlovié on his hand with a cross while he was silting in a
pew;

2. During October 1993, in the place Donja Dre2nica, Mostar Municipality, in
the Roman Catholic Church of All Saints, logether with the members of the Army of
RBiH known to him, on several occasions he beat the detained Croats, civilians and
prisoners of war, including Miroslav Soko, Marinko Dre2njak, Marinko Ljoljo,
Mirko Zelenika, Matija Jakdi¢, lvan Paviovié, Witness A, Witness B, Branko Juri¢,
Kamilo Dumanti¢ and lvan Kostié, with trunchcons, crosses, candlesticks and
statues of saints over their heads and other paris of their bodies, rammed paintings of
saints inlo their heads, made them eat leaves of the Bible and other religious books,
ordered them to sing the songs whose content hun their feelings conceming their
ethnicity, and rammed the paintings depicting Jesus Christ’s Way of the Cross into
their heads as they were singing, keeping them in constant fear;

KX During October 1993, in the place Donja Dre2nica, Mostar Municipality, in
the Roman Catholic Church of All Saints, he ordered members of the DreZnica
Civilian Protection to take the detained Croat civilians and prisoners of war,
including Miroslav Soko, Marinko Dre2njak, Marinko Ljoljo, Mirko Zelenika,
Matija Jaksi¢, Ivan Pavlovié, Witness A, Wiiness B, Branko Juri¢ and Kamilo
Dumanéi¢, on several occasions to the Vrdi front lines between the HVO and the



Army of RBiH, where they were forced to dig trenches, make dugouts, and carry
ammunition, food, water and the dead, {requently exposed 1o crossfirc from the
positions of the Croat Defense Council and the Army of the Republic of Bosnia and
Herzegovina and the shelling from 1he positions of the Croat Defense Council:

4. On an unknown date in October 1993, in the Roman Catholic Church of All
Saints in Donja DreZnica, togcther with Hasan Delié, he beat the witness-detainee A
with a truncheon over different parts of his body for several hours and stubbed out
cigarettes on his neck and shoulders, and then, in such a condition, he forced him (o
have oral sex with the wiiness-detainee B, after which he stripped him naked and,
together with Hasan Deli¢, continued beating him with a truncheon and stubbing out
cigareties over his body, as a result of which the detaince-wiiness A lost
consciousness, while his body became completely black and blue as o consequence
of heavy blows;

5. On an unknown datc in October 1993, in the night hours, in the Roman
Catholic Church of All Saints in Donja DreZnica, together with unknown members
of the Army of the Republic of Bosnia and Herzegovina, he forced the detained
Croats, civilians and prisoners of war, including Mirko Zelenika, Wilness A,
Witness B, Branko Juri¢, Miroslav Soko, Ivan Kosti¢, Marinko DreZnjak, Ivan
Pavlovi¢, Marinko Ljojo and Kamilo Dumanéi¢, 1o catch a live wire with their bare
hands and then hold their hands and make a circuit in this way, whereupon, in order
to improve electncal conduclivity, he spilt water over the church floor, under the
detainees’ feet, as a result of which the deiained Croats suffered intense physical

pain;

6. On unknown dates in October 1993, during the night hours, in the place
Donja Dre2nica, Mostar Municipality, in the Roman Catholic Church of All Saints,
together with the members of the Army of RBiH known 10 him, he ordered the
detained Croats, civilians and prisoners of war, including Mirko Zelenika, Marinko
Ljoljo, Marinko Dreanjak, Branko Jurié, Ivan Pavlovié and Miroslav Soko, to play
the harmonium, and then, since he did not like how they played, he pulled out a
harmonium key and beat the detainees, civilians and prisoners of war, over their
heads with the side of the key with & nail;

7. On an unknown dale in October 1993, in the place Donja DreZnica, in the
Roman Catholic Church of All Saints, after an unknown member of the Army of
RBiH 100k a waich from the detainee Mirko Zelenika in his presence, he approached
the detainee Mirko Zelenika, telling him: “Seven, come here! Why didnt you say
last night that you had a warch?*', and ordered him to tum towards the wall and raisc
his hands, and then hit him several times with a wooden leg in his lower back;

8. On an unknown date in late September or early October 1993, during the
first night of detention, in the place Donja Dre2nica, Mostar Municipality, in the
Roman Catholic Church of All Saints, an unknown member of the Army of RBiH
touched the detainee Mirko Zelenika with his hand and ordered him to stand up and
walk towards the down part of the church, where he was awaited by Zijad Kunovi¢,
who then held his left shoulder with his hand while the unknown member of th
Army of RBiH was kicking him with a boot in his lower back, whercupon Zjy
Kurtovi¢ punched the detaince Mirko Zelenika hard twice in his chin;
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9. On an unknown dale in early October 1993, in the Roman Catholic Church
of All Saints in the place Donja Dre2nica, he ordered the detainee Mirko Zelenika to
lic down on the church floor and wm round, while he and three unknown members

of the Army of RBiH were kicking him in his ribs when he would come close 10
them;

10.  On an unknown date in October 1993, in the evening hours, in thc Roman
Catholic Church of All Saints in the place Donja DreZnica, after unknown members
of the Army of RBiH beat the detainee Anto Rozié, he pulled out several of his teeth
with his bare hands, which causcd bleeding from the mouth and loss of
consciousness of the detainee Anto Rozi¢;

11.  During October 1993, together with the members of the Army of RBiH
known to him, in the Roman Catholic Church of All Saints in Donja Dreinica,
beating the detained Croats, civilians and prisoners of war, with paintings depicting
Jesus Christ's Way of the Cross, paintings and statues of saints, he destroyed and
broke them, destroyed the altar and sacristies, scribbled insulting words all over the
church walls, drew testicles to saints on the paintings, destroyed the Bible and other
holy books by making the detaineces eat them, and destroyed the harmonium by
beating the detainees with the keys, damaging the church interior in that way.

Therefore, violating the rules of international law during the armed conflict, he tortured the
detainees — civilians and prisoners of war, inflicied great suffering on them and violated
their bodily integrity, panticipated in the infliction of great suffering and violation of bodily
integrity, treated them inhumanely and participated in inhumanc treatment, applicd
measures of intimidation and terror, forced them 1o perform labor and violated the laws and
customs of war during the armed conflict by deliberately damaging and participating in the
deliberate damaging of the establishment designated for religious purposes,

Whercby:

Under Sections 1, 2, 3, S, 6, 7, 8, 9 and 10 of the operative part, he commitied the criminal
offense of War Crimes against Civilians referred to in Anicle 173(1)(c), (¢) and (f) of the
CC Bi,

Under Sections 1, 2, 3, 4, 5 and 6 of the operative part, he committed the criminal offense of
War Crimes against Prisoners of War referred 10 in Article 175(1)(a) and (b) of the CC BiH,

Under Section 1) of the operative pan, he commitied the criminal offense of Violating the
Laws and Practices of Warfare referred 1o in Article 179(1) and (2)(d) of the CC BiH,

ali in conjunction with Article 180(1), Article 29 and Anticle 53(1) of the Criminal Code of
Bosnia and Herzegovina.

Therefore, pursuant to the mentioned legal provisions, in conjunction with Anticles 39, 42
and 48 of the Criminal Code of Bosnia and Herzegovina, the Count

imposes on him a sentence of 10 (ten) ycars of imprisonment

4

-t



for the crimina) offense of War Crimes against Civilians referred 10 in Anticle 1 73(1)(c), (¢)
and (f) of the CC BiH, committed in the manner as described under Seciions ), 2, 3, 5, 6, 7,
8, 9 and 10 of the operative pan,

a senfence of 10 (ten) years of imprisonment

for the criminal offense of War Crimes against Prisoners of War refcrred to in Anicle
175(1)(a) and (b) of the CC BiH, committed in the manner as described under Sections |, 2,
3,4, 5 and 6 of the operative pan, and

a scntence of 10 (ten) years of imprisooment

for the criminal offense of Violating the Laws and Practices of Warfare referred 1o in
Article 179(1) and (2)(d) of the CC Bit, committed in the manner as described under
Section 1] of the operative pan,

and, based on the mentioned regulations and applying Anticle 53(2)(b) of the CC BiH,
hereby

SENTENCES HIM

TO A COMPOUND SENTENCE OF IMPRISONMENT FOR A TERM OF
11 (eleven) YEARS

Pursuant 10 Anticle 188(1) of the CPC BiH, the Accused is obliged to reimburse the costs of
the criminal procecdings.

10

Pursuant to Article 198(2) of the Criminal Procedure Code of Bosnia and Herzegovina, the
injured parties are hereby referred 10 take civil action with their elaims under property law.

Reasoning
1. Charges

The Indictment of the Prosecutor’'s Office of Bosnia and Herzegovina number KT-RZ:
115/06, dated 10 May 2007, charged Zijad Kurtovié with commilling three crimes against
humanity and values protected by intemational law in concurrence in the manner described
in 11 counts of the Indiciment, namely the criminal offenses of War Crimes against
Civilians referred 10 in Article 173(1)(c), (¢) and (f), War Crimes against Prisoners of War
referred to in Anicle 175(1)(a) and (b) and Violating the Laws and Practices of Warf]




referred 1o in Article 179(1) and (2)(d) of the Criminal Code of Bosnia and Herzegovina, in
conjunction with Article 180(1) and Articles 29 and 53 of the same Code.

The Indictment was confirmed on 16 May 2007 and on 28 May 2007 the Accused pleaded
not guilty on all counts of the Indictment, whereupon the case file was forwarded to the (rial
pancl, which opened the main trial on 27 August 2007.

The Prosccution announced that they would prove the allegations stated in the Indictment
by the statements of former prisoners, while the Defense announced that they would
challenge the participation of the Accused in the prohibited acts by the alibi for the
Accused.

2. Presented Evidence
a) Prosccution cvidence

The following witnesses for the prosecution were examined in the course of the main trial:
Mirko Zelenika, Marinko Ljoljo, Kamilo Dumantié¢, Matija Jaksi¢, Branko Juri¢, lvan
Kosti¢, Miroslav Soko, Marinko DrcZnjak, ivan Pavlovié, Witness A, Witness B, Alija
Bobi¢, Hasan Hakalovi¢, Hamza Ajanovi¢, Halil Cuéurovi¢, Safet Topi¢ and Esad Sejtani¢.

The following documentary cvidence was presenied: Peace Agreement; CD  with
accompanying documents; Statcmem of the president of the UN Security Council of 10
May 1993; Bulletin for soldiers about the situation at the HVO front lines of | September
1993; Copy of the 1D card file of Zijad Kurtovi¢; Order to attack by the Southeast
Herzegovina Operations Zone HVO Second Brigade, dated 16 April 1993; Report for the
Communications Centre of the Supreme Command Siaff, datcd 19 December 1993; Repont
from the sector Dreznica of the HVO, Posudje - the S® Brigade Posusje, dated 31 August
1993; List of soldiers and civilians from the Dre2nica parish who were detained in the
Muslim camp in the museum Jablanica; Atachment number 13, dated 9 September 1993 -
refers 10 crimes committed in Grabovica and Dre2nica; Elements of the counterintelligence
assessment in the territory in the area of responsibility of the Security and Information
Service Centre Mostar, dated 14 April 1995; Official Note of the 6™ Corps of the Amy of
BiH, dated 15 August 1993; Information on some clements of the political situation of the
Ministry of Intemal AfTairs of BiH, dated 23 September 1993; Builetin of the Security
Administration of the Army of BiH Siaff, dated 3 June 1993; Excerpt from the CIPS
database for Zijad Kurtovié; the Zijad Kurtovié file - Cantonal Prosecutor’s Office Mostar,
dated 2 August 2004; Cover letter enclosed with the documents which the BiH Ministry of
Defense delivered to the Prosceutor's Office of BiH, daied 25 December 2006; Centificate
on salaries for Zijad Kunovi¢, dated 21 May 1996; Supplementary register file for Zijad
Kurtovié; Personal file of Zijad Kurtovié; Decision of the Main Staff of the R BiH Armed
Forces, dated 26 July 1995; Tolal overview of war units in each corps made by the
Depariment for the organization of the armed forces, dated 15 March 1993; Order of the 4"
Corps of the Army of BiH, dated 15 October 1994; Decision on commissions ~ promotions
in the Army of R BiH of the BiH Presidency, dated 18 October 1994; Proposal of the StafT,
datcd 6 October 1994; VOB-8 form for Zijad Kunovié, dated 13 Scptember 2006;
Document of the BiH Minisiry of Defense - authenticated file of Zijad Kurtovi¢, dated 8
September 2006; Questionnaire conceming the collection of daia on camps and other
detention places; Provisional instructions for the work of the duty military police, dated 24
July 1993; Command and control in brigades and independent banalions over the military
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police, dated 3 December 1993; Order 10 attack, dated 11 September 1993; Official note,
dated 16 May 1994; Official note, dated 14 April 1994 - Certified copy of the Daily Repon
of the Army of BiH - the 4™ Corps, Military Police Baualion; Daily Report of the Army of
BiH, dated 7 June 1993; Instructions on the application of the international law of war in
intemnational forces of the Army of the Republic of Bild from 1992 and the Order on the
application of the international law of war from 1992; Extract from the criminal and
operative records of the Police Administration Mostar for Zijad Kurtovié, dated 8
November 2006; Occupancy list number 63, cadastral district DreZnica, and a copy of the
cadastral plan; Land register extract for the Dreznica Church; Photographs of the church;
CD with photographs of the church and facilities in Donja Dreznica; Color photographs
printed from Exhibit 65; Document of the Mostar-Duvno and Trebinje-Mrkan Diocese,
dated 19 April 2007; intemational Red Cross centificate for Marinko Dre2njak, dated 6 May
1994; Specialist's findings and opinion, dated 14 September 1994; Cenificate for Matija
Jak$i¢, dated 12 April 1994; Mcdical history for Matija Jaksié; Decision of the Cantonal
Administration for 1ssues of Veterans and Disabled Persons, dated 8 February 2006;
Certificate for Mirko Zelenika, dated 21 March 1994: Certificate regarding fitness for
military service for Mirko Zelenika, dated 25 Scpiember 1993; Two genera} mobilization
draRs for Mirko Zelenika, dated 25 June 1993 and 31 August 1993; 14 findings and
opinions for Mirko Zelenika; 12 findings and opinions for Miroslav Soko; Psychological
examination, dated 20 January 1998; Psychologist’s findings for Miroslav Soko, dated 22
November 2005; Cenificate for Miroslav Soko, dated 6 December 2004: Opinion of the
board for Miroslav Soko, dated 16 January 2006; Decision on the siatus of a disabled
veteran for Miroslav Soko, dated 29 December 1997, with the findings for Miroslav Soko,
dated 3 December 1997; Centificate for Marinko Ljoljo, dated 21 March 1994; Spccialist’s
findings and opinion for Marinko Ljoljo, dated 14 May 1994; Referral slip referring
Marinko Ljoljo to hospital; Psychologist's findings for Marinko Ljoljo, dated 14 July 2005;
Findings and opinion of the medical board for Marinko Ljoljo, dated 27 January 2006;
Dccision on recognizing the status of a disabled veteran for Marinko Ljoljo, dated 21
February 2006; International Committee of the Red Cross centificate for Anto Rozié, daled
21 April 1994; Decision for Anto Rozi¢, dated 19 May 2006; Decision for Anio Rozié,
dated 4 December 1997; Centificate for Anto Rozi¢, dated 5 November 2004; 14 findings
and opinions for Anto Rozi¢; Cenificate for lvan Pavlovié; Letter dated 25 Apnl 2007 -
Report of the Clinical Hospital Mostar for Antun Grgi¢; Record of the Prosecutor’s Office
of BiH on the examination of the witness Mirko Zelenika, number KT-RZ-1 15/06, dated 22
August 2006; Record of the Prosccutor’s Office of BiH on the cxamination of the witness
Mirko Zelenika, number KT-RZ-115/06, dated 3 July 2006; Record of the Prosccutor’s
Office of BiH on the examination of the witness Marinko Ljoljo, number KT-RZ-115/06,
dated 23 August 2006; Record of the Prosecutor’s Office of BiH on the examination of the
witness Kamilo Dumanéié, number KT-RZ-I 15/06, dated 4 July 2006; Record of the
Prosecutor’'s Office of BiH on the examination of the witness Matija Jaksi¢, number KT
RZ-115/06, dated 21 August 2006; Record of the Prosecutor's Office of BiH on the
examination of the witness Branko Juri¢, number KT-RZ-1 15/06, dated 18 October 2006,
Record of 1he Prosecutor's Office of BiH on the examination of the witness [van Kosti¢,
number KT-RZ-115/06, dated 23 August 2006; Record of the Prosecutor’s Office of BiH on
the examination of the witness Miroslav Soko, number KT-RZ- 1 15/06, dated 29 Scptember
2006; Record of the Prosecutor’s OfMice of BiH on ihe examination of the wilness Marinko
Dre2njak, number KT-RZ-115/06, dated 3 July 2006; Record of the Prosecutor’s Office of
BiH on the examination of the wilness Ivan Pavlovi¢, number KT-RZ-115/06, dated 16
November 2006; Record of Witness A; Record of Witness B; Record of the Prosccutop
Office of BiH on the examination of the witness Alija Bobi¢, number X T-RZ-115/06,
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21 November 2006; Record of the Prosccutor’s Office of BiH on the examination of the
witness Hamza Ajanovi¢, number KT-RZ-115/06, dated 13 November 2006; Report of the
Aemy of BiH, dated 12 May 1994; Record of the Prosecutor’s Office of BiH on the
examination of the witness Hasan Hakalovi¢, number KT-RZ-115/06, dated 13 November
2006; Record of the Prosecutor’s Office of BiH on the examination of the witness Halil
Cuturovié, number KT-RZ-115/06, dated 26 March 2007; Record of the Prosecutor's
Office of BiH on the examination of the witness Safet Topié¢, number KT-RZ-115/06, dated
29 March 2007; Record of the Prosecutor’s Qffice of BiH on the examination of the witness
Esad Sejtanié, number KT-RZ-115/06, dated 21 February 2007; List of prisoners in the
collcction centre Buturovié Polje, dated 2 September 1993; List of prisoners of war in
Buturovié Polje, dated 14 September 1993; Centificate for Witness B, dated 21 March 1994;
13 findings and opinions from the Clinical Hospiial Mostar for Witness B from 2003-2005.

b) Defense evidence

The following witnesses for the defense were examined in the course of the main trial: Zijat
Musi¢, Safet Bobié, Ahmed Kurtovi¢, Hasan Deli¢, Ramiz Ali¢, Omer Pinji¢, Enes Pendié,
Rasim Zudkié, Senad Pezi¢, Meho Pendi¢, Ibrahim Kulak, Ibrahim Badi¢, Sedin Mahmié
and Ramiz Macié.

The following documeniary evidence was presented:

Centificate of the Croatian Community of Herceg-Bosna HVO - Southeast Herzegovina
operations zone — the 2*° Brigade ~ the 3 Independent Company DreZnica, number 01-
218/92, dated 22 December 1992; Handover of ammunition Croatian Community of
Herceg-Bosna HVO - Southeast Herzegovina operations zone — the 2°¢ Brigade — the 3"
Independent Company Dre2nica, dated 25 January 1993; Dispatch note of the 3%
independent Company Dre2nica, number 21/92, dated 9 November 1992; Issued goods -
the 2" Brigade — the 3™ Independent Company DreZnica, dated 27 January 1993; Call-up
papers for Jasmin Ali¢ 10 go to the batlefield — the 3" Independent Company Drt:Znicz:é
dated 30 July 1992; Call-up papers for Safet Bobi¢ 1o go to the battlefield - the 3
Independent Company Dreénica, number 01-49/92; Dispaich note, the 3" Independent
Company Dreznica, 15 November 1992; joint call-up 1o go 1o the battleficld - the 3™
Independent Company Dreznica, dated 30 July 1992; Joini call-up to go to the battlefield -
the 3" Independent Company DreZnica, dated 30 July 1992; Roster of guards in the place
Dreinica (taken from the bulletin board of the 3™ Independent Company Dreznica);
Indictment of the Cantonal Prosecutor’s Office Mostar, number Ki.53/2002, dated 25 June
2002; Submission (petition) to withdraw a warrant, filed by Attorncy Nenad Gvozdid on 21
June 2005; Submission (request) to withdraw a warrant, filed by Attorney Nenad Gvozdi¢
on 3 November 2006; Submission {leuter) o withdraw a warrant, filed by Attomey Ncnad
Gvozdié on 22 June 2005; Consemt of the Prosecutor’s Office of HNK /Herzegovina-
Neretva Canton/ 10 withdraw a warrant, number K1.53/02, dated 23 November 2005; Letter
of the Canional Prosecutor’s Office Mostar, number Kt.53/02, dated 18 March 2008, sent 10
OKO /Criminal Defense Section/; Cenificate of the takeover of documeniation from OKQ,
dated 24 March 2008.



3. Procedural Decisions
n) Admission of Established Facts

On 5 September 2007, pursuant 10 Article 4 of the Law on the Transfer of Cases from the
ICTY, in conjunction with Article 261(!) and Anicle 15 of the CPC BiH, the Prosecuior's
Office filed a motion to accept as proven the fact that the armed conflict between the Croat
Defense Council and the Army of the Republic of BiH existed during the period relevant 1o
the Indictment against Zijad Kunovié. The Prosecution submits that this fact was
established in the ICTY Judgments of both the Trial and Appeals Chambers in the case
against Miaden Naletili¢, aka Tute, and Vinko Martinovi¢, aka Stela, number 1T-98-34,
dated 31 March 2003 and 3 May 2006.

The Prosecution submits that the first instance judgment of 31 March 2003, which became
final on 3 May 2006, in paragraph 179 cstablished the existence of this conflicy, exactly in
the area of the Mostar Municipality, where DreZnica - the place where the relevant events
occurred - is also located.

Paragraph 179 reads as follows: “The Chamber is satisfied that an armed conflict exisied
during the time relevant to the Indicimeny, i.e. ar least between 17 April 1993 and the end of
February 1994,

The Prosecution proposed the admission of this fact for the purpose of the efficiency of the
proceedings and judicial economy.

The Defense made a submission regarding the motion during the hearing held on 6
September 2007, when the defense counsel pointed ou, just as he did at the swatus
conference, that he would not challenge the events, but that he would challenge the facts by
an alibi.

Responding 1o the motion, the defense counsel stated that he did not recognize the source of
the proposed fact, but that he accepted as indisputable the fact that a conflict between the
Army of R BiH and the HVO existed in the relevant area in September and October 1993.

Bearing in mind such state of afTairs — agrcement on the essential point, on the same day, 6
September 2007, the Count rendered a decision on the admission of the fact established in
Paragraph 179 of the ICTY Judgment against Miladen Naletili¢, aka Tuta, and Vinko
Martinovié, aka Stela, number IT-98-34, dated 31 March 2003, which became final on 3
May 20086.

When rendering this decision, the Count took as a slarting point Article 4 of the Law on
Transfer, which reads as follows: “Ar rhe request of a party or proprio motu, the couris,
afier hearing the parties, may decide 1o accept as proven those Jacts that are established by
legally binding decisions in any other proceedings by the ICTY or 10 accept documentary
evidence from proceedings of the ICTY relating 1o matters at issue in the current
proceedings. "

The Coun considers that the formal requirement of Anticte 4, which requires that the partics
be granted a hearing, has been me,




Article 4 gives the Coun discretion to decide whether to accept the proposed facts. Neither
the Law on Transfer nor the Criminal Procedure Code of Bosnia and Herzegovina establish
criteria based on which the Court could exercise its discretion.

Anticle 4 of the Law on Transfer is drafied in 1erms similar (0 those of Rule 94(B) of the
ICTY Ruies of Procedure and Evidence.' Therefore, in relation to this provision, the ICTY
jurisprudence may provide persuasive guidance in the interpretation and application of
Anticle 4 of the Law on Transfer.

The Decision in the case Prosecutor v. Mom¢éilo Krajisnik (Krajisnik Decision) gives the
following crileria? for the acceptance of adjudicated facts:

) it is distinct, concrete and identifiable,

(i)  itis restricted to facrual findings and does not include /ega/ charactcrizations

(iii) 1t was contesred at tnal and forms pan of & judgment which has either not been
uppealed or has been finally seitled on appeal; or

(iv) it was coniested at trial and now forms pan of a judgment which is under
appeal, but falls within issues which are not in dispute during the appeal;

(v) it does nor autest to criminal responsibility of the Accused,

(vi) itis r‘wr the subject of (reasonable) dispure between 1he Parties in the present
case’,

(vii) ivis not based on plea agreements in previous cases; and

(viii) it does not impact on the right of the Accused 10 a fair trial .

J.
)

The Court would add the following criteria 10 the criteria established in the Krajisnik
Decision: in order to be accepted as established, the fact must not be a conclusion, opinion
or verbal testimony; it must contain essential findings of the ICTY which have not been
significantly changed; and it must be esiablished in the proceedings in which the accused
had the samc interest as the accused in this case and in which the accused was given the
right to defense counsel as well as the right and opportunity to defend himself on his own
against the charges brought against him. See, for example, Popovié in the text above.

' Rute 94(B) reads as follows: ™At the request of 3 party or progric motu, 8 Trial Chamber, aRer hearing the
panics, mey decide to (ake judicial notice of adjudicated fecis or documeniary cvideace from other
proceedings of the Tribunal relating to matters at issue in the current proceedings.” This principle is common
in internttional criminal law. Rules of Procedure and Evidence of the Special Court for Sierra Leone, for
example, contasin almost identical provision as Rule 94(B}.

Y prosecutor v. Krajitnik, Case No, IT-00-39-PT, Decisian on Prosecution motions for judicial notice of
adjudicated facts and for admission of written siatemenis of witnesses pursuani to Rule 92bis, dated 28
February 2003. All ICTY Chambers have not formulated these criteris in the same manner. See, for example,
Prosecuior v. Popovié et o), Case Wo. \T-05-88-T, Decision on Prosecution motion for fudicial notice of
adjudicated fucts, 26 September 2006, paragraphs 5-14 (Popovié Decision).

¥ 1t is not emirely clear whai constitutes a legal characterization. In explaining its version of the same standard,
the Chomber in Popovié wrote only that it supponied the suggestion of the Chamber in Krgjitnik and that it has
1o be examined in each case individually. Papovié Decision, supra, paragraph 10.

! See the same Prosecwsor v. Slobodan Milodevié, Case No. I1T-02-54-ART71.S, Decision on the Prasecution's
interlocutory appeal against the Trial Chamber's (10 April 2003) Decision on Prosecution motion for judicial
notice of adjudicated facts (28 Qclober 2003) (Milosevié Decisicn), Scparate apinion of Judge Shahabuddeen,
3 See Prosecutor v. Krajinik, Case No. 1T-00-39.PT, Decision on third and fourth Prosecution motions for
Jjudicial notice of adjudicated facis, 24 March 2005. This tesy, inter alia, was applied in the Ljubinac Decision,
supra, and Prosecutor v. Enver Hadiihasanovié amd Amir Kubure, Case No. IT-01-42-T, Decision on judicial
natice of odjudicated facis following the Motion submitied by counsel for the accused Hadlihasanovié und
Kubura on 20 January 2005, 14 April 20035,
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The Court also notes, as it was done by the International Criminal Tribunal for Rwanda in
the Karemera case, that it would be improper 1o interpret criteria (v) mentioned above so
broadly as to supersede the rule permitiing adjudicated facts:

“The Appeals Chamber, however, has never gone so far as (o suggest that judicial
notice under Rule 94(B) cannot extend to facts that “go directly or indirectly” to the
criminal responsibility of the Accused (or that “bear” or “touch” thereupon). With
due respect to the Trial Chambers that have so concluded, the Appeals Chamber
cannot agree wilh this proposition, as its logic, if consistently applied, would render
Rule 94(B) a dcad letter. The purpose of a criminal trial is to adjudicate the criminal
responsibility of the Accused. Facts that are not related, directly or indirectly, to that
criminal responsibility are not relevant to the question to be adjudicated at trial, and,
as noted above, thus may neither be established by evidence nor through judicial
notice.” (Citation omilted)®

Accordingly, the Chamber correcily concluded that facts which attest to the acts, conduct,
or menial state of the Accuscd may not be accepicd as established facts. However, facts
which atiest 1o the criminal responsibility of the Accused in other ways (for example, the
existence of a widespread and sysiematic attack in a 7proscculion on charges of Crimes
against Humanity) may be accepled as established facts.

The Coun agrees with this perception, adding only that the traditional rule againsl
surplusage precludes interpreting Anticle 4 of the Law on Transfer as to render it a dead
lewter. Instead, the Counts are guided by this traditional rule 1o infer that the drafiers of the
Law on Transfer intended Anticle 4 1o have meaning, and to the exient that the
abovementioned interpretation of the fifh Krajisnik principle would render Article 4
meaningless, the Court is precluded from adopting it. Indecd, the rule against surplusage
would have precluded the Krajisnik Chamber from including such a factor in their test in the
first place, had they intended it to preclude the adjudication of any relevant fac| a1 all.

In applying Anicle 4, the Count must also strike a balance between judicial economy and
the Accused’s right to a fair trial and the presumption of innocence sct out in Aricle 6 of
the ECHR as well as the procedura) safeguards referred 10 in Anticle 6 of the CPC BiH. For
thesc reasons, the Court reiterates that the acceptance of established facts as ‘proven’ under
the Krajisnik crileria does not relieve the Prosecutor of his burden of proof nor docs it

* Prosecusor v, Karemera et al, Case No. ICTR-98.44.A R73(C). Decision an Prosecutor's interlocutory
appeal of Decision on judicial notice, 16 June 2006, paragraph 48.

1bid, paragraph 50, sce Popovid Decision, paregraphs 12-13, and especially fooinote 45 (which states that e
proposed fact dealing wilh the existence of a terror campaign ogainst Bosnian Muslim refugees does not fit
into the narrow exclusionary rule forbidding the eccepuance of odjudicated facis dealing with the acts, conduci,
or meniol swate of 8n Accused). See olso Prosecuror v. Galié, Cose No. IT-98-29-AR73.2, Decision on
interlocutory appeal concerning Rule 92bis (C), 7 June 2002, paragrophs 8-9 {concluding tha it is permissible
1o accepl as established facts relsting to the acts and conduct of those whose superior was the Accused, even
where the Prosecution procceded in pan on a theory of superior responsibility); Prosecuior v, Dragoje
Paunovié, Case No. X-KRZ 05/16, Appeals Judgment, paragraph 5 (27 October 2006) (The existence of o
widesprend and systematic attack against non-Serb civilians in the said teritory represents precisely such
genenal fact which is clear, concrete and as such does not confirm the criminal liability of the Accused). But
see Prosecutor v. Zeljko Majakié et al, IT02-65, Decision on Prasecution Motion for judicial notice pursuant
io Rule 94(8), | April 20604, when the Chamber refused to accept as established facts related 10 the existe
of on armed conflict on the grounds that the facts were considered 100 broad, tendeniious and containin
charecierizations of facis”.
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detract in any way from the presumption of innocence.® The acceptance of a particular fact
as proven only means that the Prosecutor has met his burden of persuasion as to that
particular fact and he does not have 1o prove it further in his case in chief. The Accused
maintains the right to challenge any of the accepted facts in defending himself from the
charges against him,” as with any other factual proposition offered to support the charges
and on which the Proseculor had presented evidence. [f the Accused does challenge an
established fact, the Prosecutor must then present additional evidence to rebut the challenge
of the Defense. Likewise, established facts, if edmined, are considered in light of the toality
of the circumstances and in light of alt the evidence produced from all sources. They are no
more dispositive than any other fact.'

Based on the foregoing, the practice of establishing facts does not violate Article 6 of the
ECHR or Anticle § of the CPC BiH. In addition, the Court applics the ruie from the ICTY
Krajisnik case, which provides, inter alia, for disallowing a motion [or the accepiance of
adjudicated facts if allowing the motion ‘would impact on the right of the Accused 10 a fair
tnal.’ Furthermore, by offering the party opposing the motion, i.e. the Defense, to challenge
the motion at the main trial and an opportunity to file a submission as a response, the Coun
took additional measures to ensure the faimess and integrity of the ongoing proceedings.
Having provided the necessary procedural rights to the Defense, the Court may then decide
10 accept as proven those facts that are established by legally binding decisions in other
ICTY proceedings pursuant 1o Article 4 of the Law on Transfer.

For all the foregoing reasons, the Court has decided to accept as proven the fact of the
existence of an armed conflict between the Army of R BiH and the HVO, which has also
been corroborated by other evidence presented in the course of the main trial, not only the
testimonies of both the prosecution and defense witnesses, but also the documentation from
the Archive of the Army of R BiH, which confirms the existence of this conflict through the
then war repors. :

b) Manner of the Examination of the Protected Witnesses

Deciding on the Prosecution motion contained in the Indictment 1o order protection
mcasures for the two witness who were viclims of sexual violence, during the siatus
conference held on 29 June 2007 the Court asked for the clarification of this motion and the
response of the defense counsel, and then, following the repeated clarifications and different
motions regarding the manner of the witness examination, on 27 August 2007 rendered the

¥ See, for example, Salabiaky v. France, European Coun of Human Rights (7 October 1988) (s1ating in the
relevant pan that shifting the burden of proof to the defendant under cenain circumsiances does not violate the
presumplion of innotence guaranteed by the European Convention when it is confined 1o 'reasonable limits
which take into eccount the importance of what is 8t stake and maintain the rights of the defence,’ /d.
paragraph 28, and does not Ieave the Accused ‘entirely without a meens of defence’ or interfere with the count's
thility to freely evaluale the evidence offered by all parties to the litigation, id. paragraph 29).

Y See Prosecutor v. Slobodan Milptevié, Case No. 1T-02.54.AR?7).5, Decision on the Presecution's
interlocutory uppeal against the Trial Chamber’s (10 April 2003) Decision on Prosecwiion motion for judiciol
natice of adjudicated facts (2§ Qctaber 2003).

1 Gee the abovementioned note 6, pargraph 42: “...the efTect is only to relicve the Prasecution of its initial
burden to produce evidence on the point; the Defense may then put the point into question by introducing
rcligble and credible evidence to the contrary. This approsch is consisient with praciice in national
jurisdictions: whereas judicinl notice of facis of common knowledge may be treated as conclusive, the fina)
adjudication of facis in judicinl proceedings is ireated as conclusively binding only, at most, on the parties to
those proceedings.”
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decision on the protection of these witnesses and the manner of their examination during the
main 1rial.

The wilnesses under the pscudonyms A and B, which were given to them under the
mentioned decision, testified on 18 Qctober 2007.
The public was excluded during their testimony, as it was established in the decision.

Pursuant to Article 235 of the CPC BiH, which stipulates that the Court may at any time, ex
officio or on motion of the parties and the defense attomney, alter hearing the parties 10 the
proceedings and the defense attomey, exclude the public for the entire main trial or a pan of
it “if it is necessary to protect the personal and intimate life of the accused or the injurcd or
to protect the interest of a minor or a witness”, where the protection of the personal and
imtimate life includes 1he protection of information from the intimate and personal life of the
mcentioned persons, and any public disclosure would seriously harm their interests, that is,
the interests of the protcction of their privacy, when rendering such a decision the Count was
particularly mindful of the nature of the offense of which Witnesses A and B were victims
and the 1raumas which they still feel. In such cases, despite the measure 10 proicct their
identities, a public testimony would pose a risk of disclosing their identities, and thus
endangering their and their family’s intimate and personal life.

The details of the mentioned decision, which also refer to the manner of ensuring the
protection and its explanation, are given in a writien copy of the decision, and therefore the
Coun will not explain it further here,

¢} Prasccution motion to apply Article 273(2) of the CPC BiH

On 8 November 2007, during the main trial, thc Prosccution submitted a motion to read the
statemenlt of the witness - injured party Anto Rozié al the main trial, given that the witness
could not appear at the main trial due 10 his extremely difficult health condition.

The Prosecution further pointed out that the witness could not leave his house at al} due 1o
his 70% disability and inability to walk, which also excludes the possibility of a video link
with the court in the witness’s place of residence. Supporting their allegations also by the
medical documentation obtained from the Konjic Municipality, the Prosecution proposed
reading the statement of this witness given in the course of the investigation, namely the
Record of the Examination of the Witness Anto Rozi¢, number KT-RZ- 15/06, dated 18
October 2006.

The defense counsel objected to this motion, pointing out that he generally disagrecd with
wilnesses not being examined before the trial panel, that he did not inspect the medical
documentation which allegedly supported the allegations about the difficult health
condition, but also that he opposcd the expert evaluation of the health condition which
woutd be carried out by the prosecution expent witness.

Prior to rendering the final decision on this motion, the Court asked for additional medical
documentation and an expert evaluation of the health condition, which would also be
presented orally at the main tnal.

However, on 13 December 2007, during the main trial, the Prosecutor withdrew this
wilness, explaining his decision with the fact that he lost every contact with the witness.
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efore, th rin 2 eason | cide on the validit the motion
icle 273 the CPC Bi

d) Refusal of the presentation of certain evidence

On 29 April 2008, siating his position regarding the specified Indictment, the defense
counsel proposed the presentation of new evidence, namely two documentary pieces of
evidence - a historical note and a record book (war diary) of the Assistant Commander for
Security, as well as thc summoning of the wilness — expent Sefer Halilovié, confroniation of
Hasan Deli¢ with Witnesses A and B, confrontation of the wiitness Mirko Zclenika and
Sedin Mahmi¢, and the summoning of the witness Karadi¢ ~ Hmjez Mili.

The Prosecution opposed this motion completely, pointing out in the first place that the
indicimem was specified more siylistically than substantively and that there were no
changes of the state of facts which would require new evidence.

On the other hand, the Prosccution also noted the fact that the Defense had an opportunity to
adduce the proposed cvidence both during the presentation of their evidence and in
additional cvidence, and that such behavior obviously aims at delaying the proceedings.

Deciding on this motion, the Court primarily assessed the purpose and results of the
amendment to the Indictment in terms of Article 275 of the CPC BiH, which stipulates the
{ollowing: “If the Prosecutor evaluates thal the presented evidence indicates a change of
the facts presenied in the indiciment, the Prosecutor may amend the indictment ai the main
trial. The main trial may be posiponed in order i give adequate time for preparation of the
defense. In this case, the indictmeni shall not be confirmed.”

Inspecting the Indictment filed on 10 and confirmed on 16 May 2007, the Court found that
the state of facts presented in the confirmed indictment did not differ from the state of facts
presented in the specified Indictment. The specified Indiciment, as the Prosecution also
stated, contains mostly stylistic changes, while the other ones (such as specifying the names
of some of the abusers) do not constitute ¢ssential elements of the factual description which
require additional preparation of the Defense.

On the other hand, as the Prosecution correctly noted, the evidence proposed by the defense
counsel could have been adduced — presented during the main trial, but the Defense,
obviously, did not find them necessary for the defense of the Accused Zijad Kuriovit,

This panicularly refers 10 the motion to confront certain witnesses.

For all the foregoing reasons, applying Article 263(2) of the CPC BiH, which stipulaics a

possibility of disallowing a certain question or evidence, the Court refused the presentation
of the proposed evidence as unnecessary.

4. Closing arguments
a) Prosecution
In her closing argument, the Prosccutor poinied out that she considered that, by the

testimonies of the prosecution witnesses who were examined and the documentary evidence
which was presented and lendered into the case file, the Prosecution proved beyond any

14



reasonable doubt that during the relevant period of time the Accused Zijad Kurtovié¢ acted
contrary to the provisions of the Geneva Convention relative 10 the Protection of Civilian
Persons in Time of War of 12 August 1949, the provisions of the Geneva Convention
relative to the Protection of Prisoners of War of 12 August 1949 and the provisions of the
Regulations Respecting the Laws and Customs of War on Land, which are a constituent pan
of the 4" Convention Respecting the Laws and Customs of War on Land of 18 Ociober
1907. It is indisputable that the armed conflict between the HVO and the Army of RBiH
exisied at the time of the commission of the criminal offenses charged against the Accused
in the Indiciment, that the Accused was a member of the Army of RBiH and that he was the
Commander of the Mililary Police atiached to the Dreznica Batalion during the relevam
period of time.

The witnesses agree that the person 1o whom they were handed over in late September or
early October 1992 and who first 100k them to the Parish Office where they were beaten and
interrogated and then to the church where they were detained, and latcr tortured them
physically and mentally, humiliaicd them, and insulted their human dignity and their ethnic
and religious affiliation, is exactly he — the Accused Zijad Kurtovié. It is also indisputable
that these witnesses were persons who, from the moment of falling under the power of the
enemy until the final libcration and repawriation, enjoyed protection under the
abovementioned Conventions.

The witness testimonies are not consistent regarding the date of detention, but they are
consistent with respect 10 what they experienced in the church in Donja Dreznica. Based on
their testimonies, it has been established with cenainty that the Accused Zijad Kuriovié,
alonc or together with Hasan Deli¢, Seno, Nono, Bimbo and other unknown members, beat
them with stalues of saints, rammed into their heads paintings of saints and paintings
depicting Jesus Christ’s Way of the Cross, made them eat leaves of the Bible and other
religious books, beat them, made them play the harmonium and sing, stubbed out cigarcitcs
on the neck and shoulders of Wilness A, forced Witnesses A and B to have oral sex, forced
them 1o catch a live wire with their bare hands, applied measures of intimidation and lerror,
and treated them inhumancly in other ways.

In her closing arguments, the Proseculor also bricfly referred to the defense evidence,
although, as she pointed out in her closing arguments, with all due respect for the right to a
defense, it does not deserve much attention.

The Prosecutor objected to the credibility of the iestimonies of the defense witnesses who
were examined, holding that they presenied a number of untruths in their lestimonies, so
that the truth and the criminal liability of the Accused would not be established.

The Prosccutor also challenged the probative force of the defense documecniary cvidence,
submitting that it proved what was already known 1o cveryonc and what was not the subject
of this proceeding at all.

Finally, submitting that the Prosecutor's Office of BiH proved beyond any rcasonable doubt
that a1 the time of the armed conflict between the HVO and the Army of RBiH, in violation
of the rules of international law, the Accused Zijad Kurtovi¢ commitied the criminal
offenses in the manner, at the time and at the place stated in the factual description of the
operative part of the amended Indictment, the Prosecutor proposcd that he be found guilty
and sentenced to imprisonment which would at least to some extent give satisfaction 10 the
detainees in the church of All Saints in Donja Dreznica, which would at least to some extent
lessen the scars on their bodies and souls, and contribute to the reconciliation and
cocxistence in BiH, as well as that the trial panel, when meting out the punishment, takes as
aggravaling circumstances the prior convictions of the Accused, his capacity at the time of
the commission of the criminal offenses and the unscrupulousness and monstrosity whi
he showed in the commission thereof.
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The Prosecutor also proposed that the custody of the Accused Zijad Kurtovié be ordered
pursuant to Anicle 138(}), in conjunction with Anicie 132(1)(d) of the CPC BiH.

b) Defense

Al the beginning of his closing argument, the defense counsel proposed that a verdict
acquitting the Accused Zijad Kurntovi¢ of the charges be rendered, subminting that the
Prosecution did not prove beyond any reasonable doubt that the Accused committed the acts
charged against him in the Indictment, which he would try to prove in his closing argument.
Referring first 10 the Prosecution allegations in the closing argumeni, the defense counsel
chaltenged their truth and objectivity, submitting that the Prosecutor took the relevant cvent
too personally and conveyed her emotions (o the courtroom, which is certainly inadmissible.
It is indisputable that the armed conflict between the HVO and the Army of the Republic of
BiH existed and that the Accused was a member of the Army of RBiH; however, it is
disputable whether the Military Police Platoon existed and whether the Accused was its
commander. There is not a single written trace from which it could be indispuiably
concluded that a Military Police Platoon existed within the Drenica Independent Banalion,
let alone that its commander during the relevant period of time was exactly the Accused.
The investigation failed 1o take the action which, in the opinion of the Defense, was
necessary, namely the identification of the person against whom the proceedings are
conducted, while the subscquent identification of the Accused by the witnesses in the
courtiroom may be characlerized as self-evidem identificalion, since it is logical that the
person sitling next 10 his defense counsel is the person against whom the proceedings are
conducied,

Analyzing the subjective prosecution evidence, the defense counsel pointed out that it is
imprecise and inconsistent, intemmally contradictory and contradictory to other presented
evidence. It is indisputable that the prosecution witnesses are personally interested in the
outcome of the proceedings, in other words, that someone is punished for all the evil they
suffered, but il cannot be established beyond any reasonable doubt from their testimonics
that it was exactly the Accused who commined that. It is evident that the mentioned
witnesses significantly changed their testimonics at the main trial in comparison with their
staternents given during the investigation, which cannot be justified by the passage of time
and the fact that memories fade; the truth is one and unchangeable, while everything else is
part of a construction which is subject to changes.

The defense counsel also objected to the Prosecution documentary evidence, finding it
unreliable, given that it was compiled long afier the events rclevant 1o the Indictment, morc
precisely after 1996,

Contrary to the foregoing, the defense evidence, particularly the alibi, is sufficient 10 cast
doubt on the prosecution evidence and lead 10 an unequivocal conclusion that the Accused
did not have the status of the commander of the military police platoon during the relevant
period of time and did not commit the acts charged against him in the Indictment, since he
was al another place during the relevant period of ume.

Such a conclusion can be drawn from the testimonies ‘of all defense witnesses, which should
be given credibility because they are consistent and unchangeable, while some of the
wilnesses even incriminate themselves in their testimonies.

The Defense also objects 1o the application of the CC BiH, submitting that the CC SFRY
should be applied in the present case as the law which was applicable at the time of the
commission of the criminal offense and as the law which is more lenient 10 the perpetrator.
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The defense counsel finds irrelevant the prior convictions of his client, which by no means
can be 1aken as an aggravating circumsiance in the present case.

S. Applicable Law

As regards the applicable subsiantive law, the Defense objected to the application of the
Criminal Code of BiH, pointing out that the Criminal Code of SFRY, which was applicable
at the time of the events concemed, should be applied. According o the Defense, the
application of any Law other than the CC of SFRY, which was applicable in the period
relevant 10 1his case, amounts o a violation of the principte of legality. The Defense referred
to Anticle 7(1) of the ECHR and Article 15(1) of the Inicrnational Covenant on Civil and
Political Rights.

Article 3 of the CC Bil{ stipulates the principle of legality, that is, that criminal offenses and
criminal sanctions shall be prescribed only by law and that no punishment or other criminal
sanction may be imposed on any person for an act which, prior to being perpetrated, has not
been defined as a criminal offense by law or intemational taw, and for which a punishment
has not been prescribed by law. Furthermore, Article 4 of the CC BiH stipulates that the law
that was in effect at the time when the criminal offcnse was perpetrated shall apply 1o the
perpetrator of the criminal ofTense; if the law has been amended on one or more occasions
after the criminal offense was perpetrated, the law that is more lenicnt fo the perpetrator
shall be applied. .

The principle of legality is also stipulated under Article 7(1) of the ECHR. The European
Convention for the Protection of Human Rights supersedes all legislation of BiH pursuant to
Article 2(2) of the BiH Constitution. Furthermore, this provision of the ECHR stipulates the
general principle prohibiting a heavier penalty than the one that was stipulated at the time
when the criminal offense was committed, but does not stipulate the application of the most
lenient law.

Article 4a of the CC BiH stipulates that Articles 3 and 4 of the CC BiH shall not prejudice
the 1rial and punishment of any person for any act or omission which, at the time when it
was commilted, “was criminal according 10 the general principles of international law. "
Article 7(2) of the ECHR stipulates the same exemption, providing that paragraph | of the
same Anticle "...shall not prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according io the general
principles of law recognized by civilized nations”. (See also Anticle 15(1) and (2) of the
International Covenant on Civil and Political Rights, which contains similar provisions. The
Statc of Bosnia and Herzegovina, as a successor of Yugoslavia, ratified this Covenant.)

This provides the possibility to depan, under the described circumsiances, from the
principles laid down in Aniicles 3 and 4 of the CC BiH (and Anticle 7(1) of the ECHR) and
from the application of the criminal code applicable at the time of the commission of the
criminal offense and the application of @ more lenient law in proceedings constiluting
criminal offenses under intemational law.

The Count points out that the crimes for which the Accused has been found guilty constitute
crimes under international customary law and thus fall under “general principles of
international lawv” stipulated under Article 4a of the Law on Amendments to the CC Bi
and “general principles of law recognized by civilized nations" stipulated under A
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7(2) of the ECHR, and thus the CC BiH can be applied in this case on the basis of these
provisions.

Furthermore, the fact that the criminal acts listed in Article 173 of the CC BiH can also be
found in the law which was in effect at the relevant time period — at the time of the
perpetration of the offense, specifically under Article 142 of the CC SFRY, which also
applies 1o the criminal acis listed in Article 175 of the CC BiH - or Article 144 of the CC
SFRY and Anrticle 179 of the CC BiH or Anticle 142(2), Anticle 148 and Anrticle 151 of the
CC SFRY, means that these criminal offenses were also punishable under the then
applicable criminal code, which additionally supports the conclusion of the Coun regarding
the principle of legality.

The forcgoing is in line with the position of the Appeilate Division of Section | of the Count
of BiH 1aken in its Verdict against Abduladhim Maktouf number KP2 32/05, dated 4 April
2006, and the Verdict against Dragoje Paunovié¢ number KPZ 05/16, dated 27 Ociober
2006. The Constitutional Coun of Bosnia and Herzegovina deliberated on this issuc in the
A. Makiouf Appeal (AP 1785/06) and stated in its Decision daied 30 March 2007: "68. In
practice, legislation in all countries of former Yugoslavia did not provide a possibility of
pronouncing either a sentence of life imprisonment or long term imprisonment, as often
done by the International Criminal Tribunal for crimes commitied in the territory of the
former Yugoslavia (the cases of Krstié, Gali¢, cic.). At the same time, the concept of the CC
SFRY was such that it did not stipulate either long term imprisonment or life sentence but
death penalty for the gravest crimes and maximum 15 year imprisonment for less serious
crimes. Hence, it is clear that a sanction cannot be separated from the (oality of goals
sought to be achieved by the ¢riminal policy at the time of application of the law.” “69. In
this context, the Constitutional Coun holds that it is not possible to simply ‘eliminate’ the
sanction and apply other, more lenient, sanctions, so thal the most serious cnmes would in
praciice be left inadequately sanctioned.”

In the opinion of the Panel, the principle of mandatory application of a more lenient law is
ruled out in the trial of criminal offenses for which at the time of the commission it was
absolutely predictable and commonly known that they were contrary to the general rules of
intemnationa! law. In the specific case, it is taken as established that the Accused had 1o
know that in the state of war application of iniemmational rules has prionty and that a
viotation of intemationally protected values carrics heavy consequences. (f the provision of
Anticles 173 and 175 of the CC BiH is analyzed, it is obvious that it has been clearly stated
that the body of this criminal offense includes, inter alia, elements of violation of
international rules. This makes this group of offenses special, because it is not sufficient
only 1o commit such criminal offenses through certain physical activity, but what is
necessary is the awareness that the international rules are being violated by the commission
and the assumption thal the accused must know thal the period of war or conflict or
hostilities is especially sensitive and especially protecied by the commonly accepted
principles of international law and, as such, the offense gains an even greater significance
and its commission carries even more serious consequences than an offense comminied in
another period.
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Also, al the time when the criminal offenses were committed, Bosnia and Herzegovina, as a
successor stale of SFRY, was a signatory party to all relevant intemational conventions on
human rights and inicrmational humanitarian and/or criminal law."'

Also, customary status of criminal responsibility for Crimes against Humanily and War
Crimes against Civilians and individual responsibilily for war erimes committed in 1992
was recognized by the UN Secretary-General'?, the Intemnational Law Commission”, as
well as jurisprudence of the ICTY and the International Criminal Tribunal for Rwanda
(ICTR)". These institutions have established that criminal responsibility for Crimes against
Humanity and War Crimes against Civilians constitutes a peremptory norm of international
law or jus cogens.'’ That is why it appears undisputable that Crimes against Humanity and
War Crimes against Civilians constituted part of customary intcmational law in 1992. This
conclusion was confirmed by the Siudy on Cusiomary International Humanitarian Law'®
conducted by the International Commitiee of the Red Cross. According to that Study
“scrious violations of intcrnational humaniiarian law constitute war crimes” (Rulc 156),
“individuals are criminally responsibie for war crimes they commit” (Rule 151) and “Staics
must investigate war crimes allegedly commitied by their nationals or armed forces, or in
their territory, and, if appropriate, prosccute the suspects. They must also investigale other
war crimes over which they have jurisdiction and, if appropriate, prosecute the suspecls”
(Rule 158).

According 10 the universal jurisdiction principle, customary international humanitarian law
is obligatory for cach state throughout the world, regardless of whether it has ratificd the
appropriate international legal insiruments. Therefore, each statc is bound to prosecute or
extradile (ouf dedere aut judicare) all pessons suspected of having violated cusiomary
intermational humanitarian law.

Principles of international law recognized in the UN General Assembly Resolution 95 (1)
(1946) as well as by the International Law Commission (1950) refer to “the Numberg
Charter and the Judgment of the Tribunal”, hence to war crimes in general. “Principles of
International Law Recognized in the Charter of the Numberg Tribunal and in the Judgment
of the Tribunal”, which were adopted by the International Law Commission in 1950 and
submitied to the General Assembly, preseribe in Principte | that “Any person who commits
an act which constitutes a crime under intemnalional law is responsible therefore and liable
to punishment™. Principle il also prescribes: “The fact that internal law does not impose a

" This pariicularly includes: The Convention on Genocide (1 948); The Geneva Conventions (1949) and their
additional Protocols (1977): The Comvention on Slavery amended in 1956; The Comveniion on Racial
Discrimination (1966): The International Covenant on Civil and Political Rights (1966); The Convention on
the Non-Agplicability of Statutory Limitations 1o Wer Crimes ond Crimes against Humanity (1968); The
Canvantion on Apartheid (1973); The Convention on the Elimination of All Forms of Discriminotion against
Women (1979); The UN Convention ogainst Torture (1984).

" Repori of the UN Sccratary-General pursuoni to Paregraph 2 of Security Council Resolution 808 of 3 May
1993, sections 34-35 and 47.48

" taternational Law Commission, Commentary to the Drafi Code of Crimes against the Peace and Securiry of
Mankind (1995)

" icry, Appeals Chamber, Tadi¢ case, Declsion on the Defense Motion for imerlocuiory Appect on
Jurisdiciion, 2 Ociober 1995, paragraph 151: ICTY, Trial Chamber, Judgment In the Tadi¢ case, dated 7 May
1997, paragraphs 618-623

Y International Law Commission, Commentary te the Droft Arilcles on Responsibiliy of States fo
Internationaltly Wrongful Acts (2001), Article 26

'8 Jean-Marie Menchaeris and Louise Doswald-Beck, Customary International Humanitarian Ly,
Cambridge University Press, 2005, pages 568 et seg.

19




penalty for an act which constituies a crime under international law does not relieve the
person who committed the act from responsibility under intermnational law”.

Therefore, the criminal offenses of War Crimes against Civilians and War Crimes against
Prisoners of War should in any case be placed under “general principles of international
law” referred to in Anicle 3 and Anticle 4(a) of the CC BiH. That is why, regardless of
whether viewed from the aspect of customary international law, international treaty law or
“the principles of intemational law”, it is indisputable that Crimes against Humanity and
War Crimes against Civilians conslituted criminal offenses at the critical time; in other
words, the principle of legality was complied with in the sense of both nulfum crimen sine
lege and nulla poena sine lege.

Therefore, the criminal offenses of War Crimes against Civilians and War Crimes against
Prisoners of War and the criminal offense of Violating the Laws and Practices of Warfare
constituted criminal offenses also in the relevant period of time.

6. Findings of the Court
a) Genceral considerations regarding the evaluation of evidence

The Coun has assessed the evidence in this case in accordance with the applicable
procedural code, that is, the Criminal Procedure Code of Bosnia and Herzegovina. The
Court has applied to the Accused the presumption of innocence referred to in Anticle 3 of
the CPC BiH, which embodies a basic principle of law, so that the Prosecution bears the
onus of proving the guilt of the Accused, which has to be proven beyond reasonable doubt.

When evaluating the evidence of the witnesses thal testified before the Court, the Court has
considered their demeanot, conduct and character as much as this was possible. With regard
to all the witnesses, the Court has also considered the probability, consistency and other
evidence, as well as the circumstances of the case. Furthermore, throughout the proceedings
the Coun has been conscious of the fact that the credibility of witnesses depends upon their
knowledge of the facts they gave evidence about, their intcgrity, honesty and the fact that
they pledged to speak the truth in terms of the oath they took.

It is insufficient that the evidence given by a witness has been given honestly. The true issue
in relation lo identification evidence is not whether it has been given honestly, but also
whether it is reliable. The Trial Panel has been conscious, throughout 1the proceedings, that
evidence about facts that occurred somclimes (many) yecars prior (0 giving cvidence
involves inherent uncenaintics due to vagaries of human perception and recollection of
raumatic cvenis.

As regards hearsay evidence, the Coun underlines that it is well settled in the practice and
jurisprudence of the Count that hearsay evidence is admissible. Furthermore, pursuant to
Article 15 of the CPC BiH, the Count is free in its evaluation of evidence. The approach
taken by the Court has been that it ought to be satisfied that such evidence is seliable in the
sensc of being voluntary, truthful and trustworthy. Furthermore, the probative value of a
hearsay statement will depend upon the context end characier of the evidence in question
and/or il the cvidence has been corroborated by other picces of evidence.
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The Court considered circumstantial evidence as being such evidence of circumstances
surrounding an event or offense from which a fact at issuc may be reasonably inferred. The
individual items of such evidence may by themselves be insufficient to establish s fact, but,
taken together, their collective and cumulative effect may be revealing and sometimes
decisive.

in the present case, the documentary evidence has not been voluminous. Already in the
course of adducing the evidence at the hearing held on 10 January 2008, the Delense
pointed out that they would not object 1o adducing any prosecution documentary evidence,
while they would present their final assessment of the evidentiary proceedings in the closing
argument. However, at the hearing held on 24 April 2008, the Defense challenged the
authenticily of ¢certain evidence and panticularly pointed out that certain documents were not
drafied by authorized persons.

In order 1o assess the authenticity of documents, the Court considered them in light of
cvidence such as other documentary evidence and wilnesses’ testimonies. In addition, ¢ven
when the Coun was satisfied with the authenticity of a particular document, it did not
automatically accept the staicments contained therein 10 be accurate portrayal of the facts.
The Court indeed evaluated these statements in light of the entire evidence before it.

Also, Anticle 15 of the CPC BiH established the principle of free evaluation of evidence,
which gives the Court the right (o cvaluate the existence or non-existence of facts frecly,
that is, when assessing whether a certain fact exists or not, the Court is not bound by or
limited fo special formal evidentiary rules. The weight of evidence is nol deiermined in
advance, either in terms of quality or quantity. In terms of the free evaluation of evidence,
the Court is obliged to conscientiously assess every piece of evidence individually and in
refation with the rest of evidence and, based on such assessment, draw a conclusion whether
2 particular fact is proven. The evaluation of evidence includes its logical and psychological
cvaluation. The free evaluation of evidence is limited by the principle of legality of
evidence.

Anicle 10 of the CPC BiH defines the concept of unlawful cvidence, stipulating (hat
information obtained or presented in an unlawful manner is considered as legally invalid
evidence. Evidence obtained through a violation of fundamental human nghis and frcedoms
or through an essential violation of the procedural law is defined as unlawfully obtained
evidence, which, together with evidence obtained in an unlawful manner, conslitutes legally
invalid evidence, on which a coun decision may not be based.

The issue of unlawfulness of evidence may be classified in threc basic catcgorics:
1. evidence obtained through violations of certain fundamental rights and freedoms,
2. evidence for which the law explicitly stipulates that may not be used when rendering
a court decision in criminal proceedings,
3. evidence which would not be obtained by the prosecution authoritics withoul
information from unlawful evidence (so-called fruits of a poisonous tree)

Article 274(2) of the CPC BiH spcaks about the authenticity of particular pieces of
cvidence, which have (o be the original writing, document, record, recording, photograph or
similar counterpant. The CPC BiH defines the term “original” under Anicle 20(p), stating
that it refers to writing, recording or similar counterpart intended to have the same effect
a person writing, recording or issuing it. This subparagraph defines the term "original”

21




to inciude photographs, and/or negatives or any copy therefrom. Arnticle 20(r) of the CPC
BiH defincs the term “duplicate” for the purposc of criminal proceedings, stating thal, by
using scientific advancements, certain procedures (copying, enlarging, minimizing, re-
recording, reproduction) are used to make duplicates from the original and matrix. Various
technical recordings, if they were obtained under the conditions and in the manner
stipulated by the CPC BiH, may be used as evidence in criminal proccedings. However, a
verdict may not be based only on recordings as the sole evidence, because that challenges
Article 6(2) (the presumpiion of innocence) and Article 8 of the ECHR (the right to respect
for private and family life) — see Schenk v. Switzerland, Judgment of 12 July 1998, Series
A, number 140. Furthermore, Anicle 20(s) of the CPC BiH defines the term
“telecommunication address”, which, according 1o this code and for the purposes of
criminal proccedings, means any tclephone number, either landline or cellular, or e-mail or
intermet address. What is impontant for the term “telecommunication address”, as specified
undcr subparagraph (s), is that a certain address is held or uscd by a person.

The issue whether documents whose content is impontant for the evidentiary procedure arc
originals or photocopies is ofien problematic. Although, in principle, there is a position that
it is necessary 1o submit onginal documenis 10 the cour, this position in itsell does not
exclude the possibility of using a copy of a document as lawful evidence. The Supreme
Court of the Republic of Croatia, in its Decision number | K2-645/01, says the foliowing:

“The accused are right when they say that all documents which have probative value
should be subminted in original, which in the present case was not donc with the
record of the questioning of the suspect N$, dated 8 May 1999 (sheet 72-74 of the
case file), nor did the first instance coun, despite its efforts, succeed in oblaining the
original during the proceedings. However, contrary 1o the arguments siated in the
appeal, it cannot be accepted that this is unlawful evidence in terms of Aniicle 9(2)
of the CPC only because of this formal omission, given that the accused S does not
chailenge the authenticity of that record, and that it was not obtained by breaching
the defense rights guaranteed by the Constitution, the law or intemational law,
while, also during the main 1nat when he presented his defense, the Accused himself
stated he maintained that defense, which was then read out and for which he said
that what was read out was exacily what he had siated to the law enforcement
authorities. In addition, given that the accused § complctely denics the commission
of the offense, it is inadmissible that the contested judgment be based on that
evidence, and therefore, even if it would be accepted that this is evidence referred to
in Anticle 9(2) of the CPC, the ground for appeal for the unlawful violation referred
10 in Anicle 367(2) of the CPC would no1 be satisfied.”

The European Court of Human Righis {hereinafter: the ECtHR) established a general rule
according to which national courts deal with the cvaluation of evidence. As for decisions of
the European Court of Human Righis (hereinafler: the ECtHR), a general rule was
established according 10 which national courts deal with the evaluation of evidence. Since
there is no explicit provision about this in the Convention, the ECtHR did not go to the
extent of setting the rules about evidence and firmly maintained its position that its task is
not 10 judge whether evidence was properly accepied at the trial, which is in principle an
issue regulated in accordance with the national law, but to establish whether the coun
proceedings were fair as a whole. When considering whether a trial was (air or not, the
Court examines the manner in which evidence was obtained and, if it was obtained in
violation of any right of thc Convention, the nature of that violation. Weight is given to the
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issue whether a verdict of guilty was based exclusively or mostly on coniested evidence and
whether the defense rights were sufficiently respected. The principle according 16 which the
rules about evidence arc an issue regulated by the national law was established in the
Schenk v. Switzerland case and confimed by that court on numerous occasions thereafier.
The ECtHR took the following position:

Although Article 6 of the Convention guarantees the right to a fair trial, it does not lay down
any rules on the admissibility of evidence as such, which is therefore primarily a mauer for
regulation under national law. Hence, the Court cannot, in principle or generally, exclude a
possibility that untawfully obtained evidence of this type may be accepied.

In the Khan v. the United Kingdom case, the ECtHR took the position that the use of
cvidence oblained in violation of the rights set forth in the Convention docs not necessarily
conflict with the right 1o a fair trial. It was not suggested in this casc that the right 10 a fair
trial necessarily implies the exclusion of evidence obtained in violation of Article 8, but that
the verdict of guilty based solcly on evidence obtained through unlawful acts of the criminal
prosecution authorities conflicts with legal provisions and is not in accordance with Anticle
6. Dismissing the appeal filed by the appellant, the Court noted that he had ample
opportunity to challenge the suthenticity of that recording and that it is al the discretion of
national courts to exclude cvidence if they think that its admission would render a trial
unfair.

As for the case law of the International Criminal Tribunal for the former Yugoslavia, a
position is taken that the Rules do not comain a single rule pertaining to the exclusion of
unlawfully obtained evidence and that, as it was confirmed in the Kordié case, “even il the
itlegality was established [...] {w]e have come to the conclusion that {...] evidence obtained
by eavesdropping on an enemy’s tclephone calls during the course of a war is cerainly not
within the conduct which is referred 10 in Rule 95. It's not antithetical to and certainly
would not seriously damage (he integrity of the proceedings.” Such a position was also
accepled in the decision of the Trial Chamber in the Brdanin case, dated 3 Qctober 2003.

Hence, when evalualing the evidence, the Count struck a balance between the fundamental
rights of the Accused and the essentigl interests of the criminal prosecution of a person
accused of grave violations of intemational humanitarian law,

b) General characteristics of the criminal offense of War Crimes apainst Civilians

Pursuant 10 the Indiciment of the Prosccutor’s Office, the Accused, inter alia, has been
charged wilh the commission of the crimina) offense of War Crimes against Civilians in
violation of Anticle 173(1){(c), (¢) and (f), which reads:

“Whoever in violation of rules of international law in time of war. armed conflict or
occupation, orders or perpetrates any of the following acis:

¢) killings, imtentional infliction of severe physical or mental pain or suffering upon a
person (toriure). inhuman treaiment, biological, medical or other scientific
experiments, taking of tissue or orguns for the purpose of iransplantation, inimense
suffering or violation of bodily integrity or health;
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) coercing another by force or by threat of immediate attack upon his life or limb, or
the life or limb of a person close 10 him, 1o sexual intercourse or an equivalent
sexual act (rape) or forcible prostitution, application of measures of intimidation
and terror, taking of hostages, imposing colleciive punishmens, unlawful bringing in
concentration camps and other illegal arrests and detension, deprivation of righis 1o
Jair and impartial irial, forcible service in the armed forces of enemy's army or in
its intelligence service or administration;

Jf) forced labor, starvation of the population, property confiscation, pillaging, illegal
and self-willed destruction and stealing on large scale of property that is not
Jjustified by military needs, taking un illegal and disproportionate contribution or
requisition, devaination of domestic money or the unlawful issuance of money,

shall be punished by imprisonment for a term noi less than ten years or long-term
imprisonment.”

The general elements of the ciminal offense of Crimes against Civilians, which need 10 be
proven by the Prosecution, follow from the legal definition thereof:

I. The act of the perpeirator must be commitied in violation of the rules of
international law,

i The viclation must 1ake place in time of war, armed conflict or occupation;

ili.  The act of the perpetrator must be related to war, armed conflict or occupation,

v, The perpetrator must order or perpetrate the act.

i. The act of the perpetrator must be committed in violation of international law

The Indiciment charges the Accused Zijad Kuriovi¢ with Crimes against Civilians in
violation of Article 1 73 of the CC BiH, namely, that in the relevant period he acted contrary
10 Anicle 3{1)(a) and {c) of the Geneva Convention relative to the Protection of Civilian
Persons in Time of War from 1949 (hereinafier: the Geneva Convention).

Anticle 3(1)(a) and (c) of the Geneva Convention reads:

“In the case of armed conflict not of an international character occurring in the territory of
one of the High Coniracting Pariies, euch Party to the conflict shall be bound 10 apply, as a
minimum, the following provisions:

1) Persons itaking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combati by sickness, wounds, detention,
or any other cause, shall in all circumsiances be ireated humanely, without any adverse
distinction founded on race, color. religion or faith, sex, birth or wealth, or any other
similar criteria.

To this end the following acis, among others, are and shall remain prohibited at any time
and in any place whatsoever with respect to the above-mentioned persons:

a) violence 1o life and person, in particular murder of all kinds, mutilation, cruel
treaiment and iorture;

¢) outrages upon personal dignity, in particular, humiliating and degrading
treatment.”
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Articic 2(b) of the Protocol Additionst (o the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Intemational Armed Conflicts (Protocol 1) provides:
"Rules of international law applicable in armed conflict’ means the rules applicable in
armed conflict set forth in international agreements 10 which the Parties 1o the conflict are
Pariies and the generally recognized principles and rules of international law;*

Common Anticle 3 of the Geneva Convention from {949 is generally considered a provision
of customary law and it is binding on all parties 10 a confict, either internal or intcrnational,
and therefore this provision was in effect at the time and in the place of the incidents
charged against the Accused.

When interpreting this provision, it is clear that it is not necessary that the perpetraior be
aware of or intends to violate international norms, but rather it is sufficient that the
commission itself is contrary 10 the rules of international law.

In order to establish a violation of the rules of international law, it is necessary to eslablish
against whom the commission was directed, that is, whether the act was directed againsl the
special category of population protected by Article 3(1) of the Geneva Convention.
According to the definition of the term protected categories contained in Article 3N oflthe
Geneva Convention, civilians arc persons not taking part in hostilities, including members
of armed forces who have laid down their arms and/or those placed hors de combat."”

Moreover, Protocol | Additional to the Geneva Conventions defines civilians in the neﬁalivc
by siating that civilians are “those persons who are not members of the armed forces”.

Anticle 43(1) of Protocol | prescribes that:'®

“the armed forces of a Panty 10 a conflict consist of all organized ammed forccs, groups and
units which are under a command responsible to that Party for the conduct of its
subordinates, even if that Party is represenied by a government or an authority nol
recognized by an adverse Pany. Such srmed forces shall be subject 10 an intemna
disciplinary system which, inter alia, shall enforce compliance with the rules of
international law applicable in armed conflict”.

Thus, aggn from members of the armed forces, every person present in a termitory is a
civilian.”™ Article 50 of Protocol | further considers that the ¢ivilian population is made up
of all persons who are civilians and that the presence within that civilian population of
individuals who do not comec within the definition of civilians does not deprive the
Population of ils civilian characier. The Article also siates that in case of doubt, a person
should be considered to be a civilian.

Thercfore, considering the definition of the term “civilian", cxplicitly stating that civilians
are all persons who are not taking part in hostilities and who are not members of the armed

:: Prasecutor v. Blagojevit and Jokié, Case No. IT-02-60-T, Judgment, 17 January 2008, paragraph 544,

J. Pictet et al, Commenmary, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
ig the Prolection of Victims of Intemational Armed Conflicts {Protocol 1), 8 June 1977, p. 610.

Besides pointing 1o Anticle 43 of Additional Protocol I, Anicle S0 ("Definitions of civilians and civilian
population”) of the same protocol also makes explicit reference 10 Anicle 4(A} of the Third Geneva
Convention concerning thosc included in the definition of armed farces. The Commentary (o Anticle 50 of
Additional Protocol 1, however, suggests that Anticle 43 of Additional Protocol | contains o new definition 1
includes the provisions of Article 4(A) of the Third Geneva Convention; see supra noted, p. 6114,
® See supra note 4, p.611.
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forces, @t is clear that all the persons injured by unlawful conduct of the Accused descnbed
in Sections 1, 2, 3, 5, 6, 7, 8, 9 and 10 of the operative part were civilians. Therefore, the
option of participation in a combat is ruled out. Nonc of these persons had weapons. They
were not in a position 10 fight, while the act the Accused is charged with was direcled
apainst civilians of an cthnicity differemt from the ethnicity of the militery force that
controtled the territory where the civilians lived. This category of civilians is especially
protected by international law. Injuries o life and bodily integrity inflicted upon this
category are especially forbidden. Therefore, it is obvious that the criminal acts referred 10
in the Indictment, which, as it will be explained in the text below, the Accused commilied,
were contrary 10 the rules of international law, namely Article 3(1)(a) and (c) of the Geneva
Convention.

ii. The violation must take pluce in time of war, armed conflict or occupation

Article 173 of the CC BiH provides that the criminal offense has 10 be in connection with
violations of the rules of international law during, inter alia, an armed conflict. Since the
Pane!l has found that the actions of the Accused satisfy the elements of a violation of the
rules of international law, to wii, Aniicle 3(1)(a) and (c) of the Geneva Convention, which
provides that the Article is applicable to an armed conflict not of an interational character,
in that regard the Panel notes that many counts have concluded that this Anicle applies not
only 10 intcmal conflicts, but 1o conflicts of an intemational charactee as well?!. However,
the Court did not deal with esiablishing the character of the armed conflict which has been
found in this case to have taken place in BiH at the time relevant to the Indiciment, because
Anicle 173 of the CC BiH does not require that the character of the armed conflict, intenal
or international, be determined.

An armed conflict exists whenever there is a resort to armed force between States or
protracted armed violence between governmental authorities and organized armed groups or
bewween such groups within a State. In terms of Common Anicle 3, the nature of this
conflict is irrelevant. Namely, it is irrelevant whether a serious violation occurred in the
context of international or internal armed conflict, if the following conditions are met: the
violation must constitute an infringement of a rule of international humanitarian law; the
rule must be customary in nature or, if it belongs 10 treaty law, the required conditions must
be met; the violation must be serious, that is to say, it must constitute a breach of a rule
proteciing important values, and the breach must involve grave consequences for the victim,
and the violation of the rule must eniail the individual criminal responsibility of the person
breaching the rule.

In addition to the agreement of the parties regarding the fact about the exisience of the
armed conflict, it is also important to point out that it follows from the documentary
evidence presenied by the Prosccution that the ammed conflict between the HVO and the
Army ol RBiH existed during the relevant period, while the conflict inevitably took place in
the territory of DreZnice — Mostar as well.

N prosecuror v. Delalié et al, Case No. 1T-96-21-A, Judgment, 20 February 2001, paragraphs 1490-152,
especially paragraph 147. See also Prosecutor v. Hadlihasanovié et al, Case No. IT-01-47-AR72, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003,
paragraph 1.
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It is also important to note that in the proceedings conducted before the ICTY, scveral
defenses (unsuccessfully) denied the cxistence of armed conflict in relation 1o a particular
crime charged against the defendam, claiming that the ¢rime was ouiside of an armed
conflict (cases of Kunarac, Blaski¢, Tadié ...). However, “[i)t is not necessary o prove that
the conflict took place on every meter of the territory generally covercd by a confict".
Crimes must be linked to an armed conflict by its nature or its consequences in order 1o be
trcated as war crimes. However, in order to be treated as a war crime, an individual offense
does not have 10 coincide temporally or territorially with an effective conflict, and it may be
commitied outside of direct combat (Vasiljevié and Rutaganda cascs). The crime itself is
not necessarily of a “military” nature, and it does not necessarily have 10 be a part of 2
policy or officially encouraged practice, plan and similar. .

It is considered that an armed conflict exisis “whercver there is a reson to armed force
between States or protracted armed violence between authorities and organized armed
groups, or between such groups within a State.”

There is no necessary correlation belween the area where the actual fighting is taking place
and the geographical rcach of the laws of war. The laws of war apply in the whole territory
of the warring states or, in the casc of internal armed conflicts, the whole territory under the
control of a party to the conflict, whether or not actual combat takes place there, and
continue 10 apply until a general conclusion of peace or, in the case of internal armed
conflicts, until a peaceful settlement is achieved. A violation of the laws or customs of war
may therefore occur at a time when and in a place where no fighting is acluatly taking placc.
To wit, the requirement that the acts of the accused must be closely related 10 the armed
conflict would not be ncgated if the crimes were temporally and geographically remote from
the actual fighting. I would be sufTicient, for instance, for the purpose of this requirement,
that the crimes were closely related 10 hostilities occurring in other pans of the temitorics
controlled by the parties to the conflict.

What uliimately distinguishes a war ¢crime from a purely domestic offense is that a war
crime is shaped by or dependent upon the environment — the armed conflict — in which it is
committed. It need not have been planned or supported by some form of policy. The armed
conflict need nol have been causal to the commission of the crime, bul the existence of an
armed conflict must, a1 a minimum, have played a substantial part in the perpctrator’s
ability to commit i1, his decision to commit it, the manner in which it was commiltied or the
purpose for which it was committed. Hence, if it can be established, as in the present case,
that the perpetrator acted in furtherance of or under the guise of the armed conflict, it would
be sufficient 10 conclude that his acts were closely related 10 the armed conflict. The Court’s
finding on that point is unimpeachable,

In determining whether or not the act in question is sufficiently related to the armed
conflict, the Court took into account, inter alia, the following factors: the fact that the
perpetrator is a combatant; the fact that the victims are non-combatants; the faci thai the
victims are members of the opposing party; the fact that the act may be said to serve the
ultimate goal of a military campaign; and the fact that the crime is committed as part of or
in the context of the perpetrator's official dutjes.

Itis indisputable that the laws of war may frequently encompass acts which, though they are

not committed in the theatre of conflict, are substantially related to it. The laws of war can
apply to two types of acts. The laws of war do not necessarily displace the laws regulati
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peacetime situation; the former may add elements requisite to the protection which needs to
be afforded 1o viclims in a wanime situation.

iti. The act of the perpetrator must be related to war, armed conflict or
occupation

The third requirement is 10 allow for the distinction that not all crimes commitied in times
of armed: conflict ¢an be automatically {abeled as war crimes. International jurisprudence
has firmly established that for an act to be labeled a war crime there has to be a sufficient

nexus to the armed conflict; that is, the acts of the Accused have to be “closely related to the
armed conflict™.??

This close conncction does not necessarily mean there has 10 be actual fighting occurring in
the territory where Lhe acts are being committed. The ICTY Appeals Chamber in Tadié held
that: “intemational humanitarian law continues to apply in the wholc termitory of the warring
States or, in the case of internal conflicts, the whole territory under the control of a party,
whether or notl actual combat takes place there, and continuts 10 apply until a general
conclusion of peace |s reached or, in the case of intemal armed conflicts, a peaceful
sctilement is achieved”

Furthermore, “[1]he armed conflict need not actually have been causal to the perpetration of
the crime. But the existence of an armed conflict must, at a minimum, have played a
substantial part in the perpetrator’s ability 10 commit it, his decision o commn it, the
manner in which it was committed or the purposc for Wthh it was commited”. 2

To establish whether acis were indeed ‘closely related to the armed conflict’, the Appeals
Chamber in Kunarac listed indicators such as: “the fact that the perpetrator is a combatant;
the fact that the victim is a non-combatant; the fact that the victim is a member of the
opposing party; the fact that the act may be said to serve the ultimate goal of a military
campaign; and the fact that the crime is commitied as pant of or in the context of the
perpetrator’s official duties”.?

Taking into account the presented evidence, the Count finds that the acts of the Accused
were sufficiently related to the armed conflict. The Coun takes particular notice of the
position of the Accused in the military structure — that is, his being a member of the unit for
the physical security of the command, his daily presence ai the placc where the cnmes were
commiticd, as well as the Jength of time over which the prisoners in the Church of All Sainis
in Dreznica were treated in a prohibited manner. Moreover, given his work and dutics, there
can be no doubt whatsoever about the awareness of the Accused of the armed conflict and
the fact that he was very much a pantof it.

B See. inter alia, Prosecutor v. Kunarac, Cose No. [T-96-2) & [T-96-23/1-A, Judgment, 12 June 2002,
paragraph $5; Prosecutor v. Vasiljevié, Case No. 1T-98-32.T, Judgment, 29 November 2002, paragreph 24,
Tadi¢ Jurisdiction Decision, paragraph 70.

B Tadi¢ Jurisdiction Decision, paragreph 70.

¥ prosecutor v. Kunarae et al, Cese No. IT-96-23 & 1T-96-23/1-A, Judgment, 12 June 2002, paragraph 58.

¥ Ibid. paragraph 59.
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iv. The perpetrator must order or perpetrate the act

It indisputably follows from the testimonies of the prosccution witnesses, the direct victims
of the prohibited conduct of the Accused, that the Accused commilted the acts which
conslitute elements of the criminal offense of War Crimes against Civilians and which were
aimed at severe deprivation of fundamental rights, such as the right 1o freedom and security,
which is contrary to international law and which, under the above-quoted provision of
Anticle 3(1) of the Fourth Geneva Convention, is impermissible against unarmed persons or
those who are not part of an armed force, whereby he violated the rules of intcrnational law
beyond doubt. The acts were commitied during the armed conflict of which the Accused
was aware and in which he undoubtedly took pan.

The explanation for such a conclusion of the Court is given in the text below.

¢) General characteristics of the criminal offense of War Crimes against Prisoners of
War

The Indiciment alleges that the Accused, violating the rules of international law, tontured the
prisoners, inflicted great suffering on them and violated their bodily integrity, and
participated in thesc violations, inhumanely treated and panicipated in inhumane trcatment,
applied measures of intimidation and ierror and participated in their application, and forced
them to labor, whereby he violated Anticle 3(1)(a) and (c) of the Geneva Convention
rclative to the Treatment of Prisoners of War.

Article 175(a) and (b) of the CC BiH and Common Article 3 of the Geneva Conventions

The charges against the Accused were brought pursuant to Article 175(a) and (b) of the CC
BiH and Article 3 common to the Geneva Conventions of 12 August 1949 (hereinafier:
Common Anticle 3). In the relevant pants, Anicle 175, itcm (a) stipulates the following:
“"Whoever, in violation of the rulcs of international law, orders or perpelrates in regard 1o
prisoners of war any of the following acts: (a) depriving other persons of their life
(murders), intentional infliction of severe physical or mental pain or sufTering upon persons
(tortures), inhuman treatment..." and/or item (b) causing of great suffening or serious injury
lo bodily integrity or health”, shall be punished by imprisonment for a term not less than ten
years or long-term imprisonment™.

Common Article 3 of the Geneva Conventions, in the relevant parts, reads as follows: “In
the case of armed conflict not of an international character occurring in the territory of one
of the High Contracting Parties, each Party to the conflict shall be bound 1o apply, as a
minimum, the following provisions: i) Persons taking no active part in the hostilities,
including members of armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, color, religion or faith,
sex, birth or wealth, or any other similar criteria. To this end the following acts, among
others, are and shall remain prohibited at any time and in any place whatsoever with respect
to the above-mentioned persons: violence 10 life and person, in particular murder of all
kinds, muilation, cruel treatment and torture...”
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Two preliminary requircments must be met for the existence of the criminal offense referred
10 in Atticle 175(a) and (b) of the CC BiH and Common Anicle 3 of the Geneva
Conventions. First, an armed conflict, either international or intemal, must exist at the time
relevant to the Indiciment. Moreover, two additional requirements must be met for a
criminal offense 10 be processed under Common Anticle 3 of the Geneva Conventions and
Anrticle 175(a) and (b} of the CC BiH. Article 175 of the CC BiH confers jurisdiclion on the
Coun under the condition that the infringement conslitutes a violation of the rules of
international law, while Common Anicle 3 of the Geneva Conventions stipulates that a
viclim is a person taking no active part in the hostilities at the time of the commission of the
criminal offense.

General requirements

According to the foregoing, the law does not apply unless the alleped offenses were
committed in the context of an armed conflict and with a sufficient nexus between the
alleged offense and the armed conflict.

1. The Coun reasoned the existence of the armed conflict under gencral characteristics of
War Crimes against Civilians in Section 6 b) ii. of the Reasoning.

2. The nexus between the Accused and the armed conflict is also explained in the reasoning
for the criminal offense of War Crimes against Civilians, more specifically, under Section 6
b) iii. of the Reasoning, while the conclusion of the Court about the specific acts of the
Accuscd will be presented in the text below.

3. Additional requirements under Anticle 175(a) and (b) of the CC BiH and Common Anticle
3 of the Geneva Conventions

i. Violation of intemational law under Anicle 175(a) and (b) of the CC BiH

The charge of inhuman trestment and infliction of great suffering or serious injury 10 bodily
integrity of the prisoners and other acts brought against the Accused, such as violations of
the laws and customs of war, in the present case is based on Common Article 3 of the
Geneva Conventions, which sets forth 8 minimum core of mandatory rules and reflecis the
fundamental humanilarian principles upon which the Geneva Conventions are based in their
entirety. I is also widely accepted that Common Aricle 3 is a part of international
customary law,*? and that inhuman treaiment constitutes a serious violation of international
humanitarian law, which, of course, cntails individual cniminal rcsponsibilily.'“
Accordingly, the Trial Panel concludes that the mentioned crimes constitute a violation of
international law and fall under the prohibited acts referred 10 in Anicle 175(a} and (b) of
the CC BiH.

! Tadié Jurisdiction Decision, para. 8%; Celebiéi Appeal Judgment, para. 143.

“ Celebiéi Appeal Judgmen, paras. 153-174, in particular para. 167. The Trial Panels notes that the provisions
of the Criminal Code of the SFRY, which was adopted by Bosnia and Herzegovina in April 1992 (Criminat
Cade of SFRY, 1990 e¢d., Art. 142-143), established the jurisdiction of the BiH couns over wer crimes
committed a1 the time of war, armed conflict or occupation, drawing no distinction between internal and
intermational armed conflicts. Thus, the Accused in the preseni case can be held individually eriminally
responsible under the national law for the crimes alleged in the Indictment.
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ii. Persons taking no active pan in hostilities under Common Article 3 of the Geneva
Conventions.

Finally, Common Anrticle 3 of the Geneva Conventions requires that the Prosecution prove
that a victim was a person mking no active part in the hosiilities at the time of 1the
commission of the criminal offense.

This Trial Panel finds that it is the specific situation of the victims at the moment of the
commission of the crime that must be taken into account in determining his protection under
Common Anrticle 3. The Trial Pane! considers that relevant factors in this respect include the
activily, whether or not the victim was carrying weapons, and the type of clothing the victim
wore at the time of the commision.*® Accordingly, whether a person did or did not enjoy
protection of Common Article 3 has 1o be determined on a case-by-case basis.

The Trial Panel also notes that Common Article 3 of the Geneva Conventions has a broad
humanitarian purpose. Because of the Anticle's wide-ranging application during hostilitics,
the group of protected individuals within the 1erms of Common Article 3 includes detained
persons who, prior 10 detention, were members of the armed forces or were engaged in
armed hostilities.*

As early as the 1863 Licber Code there have been provisions ensuring the treaiment of
Prisoners of War ("POW™). Anticle 56 of the Code proscribed that “a prisoner of war is
subject 1o no punishment for being a public enenty, nor is any revenge wreaked upon him by
the intentional infliction of any suffering, or disgrace, by cruel imprisonment...or any other
barburiry”.

Article 5 of the 1929 Geneva Convention on Prisoners of War determined that "no pressure
shall be exercised on prisoners to obtain information regarding the sitation in their armed
forces or their country. Prisoners who refuse io reply may not be threatened, insulied or
exposed (o unpleasantness or disadvaniages of any kind whaisoever ",

Most of the observations madc in the Geneva Conventions (“GC") follow from the very
foundations of the Conventions. They proclaim the principle of respect for the human
person and the inviolable character of the basic rights of individual men and women.
According to the Commentary to the founth Convention “the principle of respecs Jor the
person must be understood in its widest sense: it covers all the rights of the individual, that
is, the rights and qualities which are inseparable from the human being by the very fuct of
his existence and his menial and physical powers: it includes, in pariicular, the right to
physical, moral and intellectual integrity — an essential aitribute of the human person",

As a consequence, the Conventions focus mainly on the importance of humane trealment,
thus making everything that falls outside of that treatment ‘inhuman’.

Inhuman treatment is considered a grave breach under all of the four Gencva Conventions.
For instance, Article 13 of the third GC determines that prisoners of war must at all times be
humanely treated and that they must at all times be protccted, particularly against acts of
violence or intimidation and against insults and public curiosity. Violation of this provision

5 Cetediti Appeal Judgment, para. 420

® Prosecutor v. Stanislay Galit, Casc No. {T-98-29.T, Judgment dated S December 2003 (Gali¢ Judgment),
. 50

! Prosecutor v. Miaden Naletilié, aka Tuta”, and Vinke Martinovit, aka Jiela®, Case No. IT-98.3

Judgment daled 31 March 2003 (Nalestlié and Martinovié Judgment), para. 229. Sec also Sladkit Jud

pare. 177, citing 7adié Judgment, paro. 615
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is considered a grave breach under Anicle 130 of the same convention. This implies
ircatment not being humane. It is not limited solely 10 auacks on physical integrity or
health; the aim of the Convention is cenainly to grant prisoners of war in enemy hands a
protection which will preserve their human dignity and prevent their being brought down to
the level of animals.

Funther provisions in the Geneva Conventions include Article 17 GC 1lI: “No physical or
menial torture, nor any other form of coercion, may be inflicted on prisoners of war to
secure from them information of any kind whatever. Prisoners of war who refuse 1o answer
may not be threatened, insulted or exposed to unpleasant or disadvantageous treatment of
any kind"”. Anticle 32 GC IV siates: “The High Contracting Parties specifically agree that
cach of them is prohibited from taking any measure of such a character as 1o cause the
physical suffering...of protected persons in their hands. This prohibition applies not only
10...lorture...but also to any other mcasures of brutality whether applied by civilian or
military agents”.

Due 10 the emphasis on what constitutes humane treatment it becomes difficult to assess the
actual physical treatment that would tead to a qualification of inhumane treatment. The
word ‘treatment’ itseif is indicated to be understood in its most general sense as applying to
all aspects of man’s life. For insiance, the mention of physical or menial injury in the
commentary to Article 147 GC IV would suggest at least some kind of injury that could be
medically established. The commentary to Anicle 27 GC 1V gives as examples “acts of
violence or intimidation inspired not by military requirements or a legitimate desire for
security, but by a systematic scorn for human values, including exposing people 1o public
curiosity”.

Further indication as 1o what is indicated as inhumanc treatment is found in the commentary
10 Article 13 GC Il which states that the concept woutd imply in the first place the absence
of any corporal punishment, but it would also include the positive obligation lo stand up for
the prisoner and to protect him and give him assistance to defend and guard him from injury
or danger. This positive obligation on the Detaining Power again follows {rom the
obligation to treat prisoners humanely.

The European Convention on Human Rights also refers 10 the prohibition of torturing
prisoners.

Article 3 of the European Convention on Human Rights (“"ECHR") states that ‘No one shall
be subjected 1o torture or to inhuman or degrading trcatment or punishment’. In the
landmark case of /reland v. U.K. the Count established that for ill-trcatment 10 fall under the
scope of this Article “ir must atfain @ minimum level of severity. The assessment of this
minimum is, in the nature of things, relative; it depends on all the circumstances of the case,
such as the duration of the treatment, its physical or mental effects and, in some cases, the
sex, age and state of health of the victim”.

The Coun has further held treatment to be “‘inhuman’ because, imier alia, it was
premeditated, was applied for hours al a sireich and caused either actual bodily injury or
intense physical and mental suffering .

Consistent jurisprudence of the Coun also suresses that “rhe suffering and humiliation
involved must in any event go beyond that inevitable element of suffering or humiliation
connected with a given form of legitimate treaiment or punishment .
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For instance, in the mentioned case of /reland v. U.K., quoled above, the applicants were
suspecied members of the IRA and had been detained in specialized intcrrogation centres
where they were submitied to specially designed interrogation techniques. These techniques
involved, amongst others, standing against a wall in ‘stress-positions’, subjection to noise
and deprivation of sleep and food.

The Court found that the treatment fell within. the category of inhuman treatment under
Article 3 since: “The five techniques were applied in combination, with premeditation and
Jor hours at a stretch; they caused, if not actual bodily injury, at least intense physical and
mental suffering 1o the persons subjected thereto and also led 1o acute psychiatric
disturbances during interrogation".

For one of the applicants it was also found thal his allegations of having been beaten were
grounded based on medical reports that showed bruising and contusions on his body that
had not been there prior to his stay at the interrogation centre. The Court held that such
assaults had been severe enough as 10 constitute inhuman treatment.

In another case the Coun also used the resulis of medical cxaminations 10 establish whether
a certain treatment rose to the threshold of inhuman treatment. In Tomasi v. France the
Coun found it “sufficient 1o observe that the medical certificates and reporis, drawn up in
total independence by medical practitioners, attest to the large number of blows inflicted on
Mr Tomasi and their intensity; these are rwo elemenis which are sufficiemtly serious io
render such treatnient inhuman"”.

However, in another case thc Coun held thet any recourse to physical force (thus even in
absence of sufficient injurics) could lead to a violation of Aniicle 3: “The Court emphasises
that, in respect of a person deprived of his liberty, any recourse to physical force which has
not been made strictly necessary by his own conduct diminishes human dignity and is in
principle an infringement of the righi set forth in Article 3 of the Convention™"

The UN Human Rights Commitiee also deatt with the protection of prisoncrs, so that Article
7 of the Intermational Covenant on Civil and Political Rights determines that 'no one shall
be subjected 10 tonure or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific
experimeniation’.

Article 10(1) adds to this that all persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person. The ierms inhuman
and/or cruel treatment include all forms of imposition of severe suffering that are unable 10
be qualified as torure for a lack of one of the essential elements of tonure.

In the one insiance the Human Righis Commitiee (“the Committee”) found inhuman
treatment shere a prisoner was forced under threat of punishment to stand blindfolded for
35 hours or 10 sil motionless on a maitress for several days.

The committce also found solitary confinement for one year withoul any correspondence 10
conslitute inhuman treatment.

Inhuman treatment was also found in the case of Massiotsi v. Uruguay where the prisoner
was locked in a 4m by Sm cell with 34 other prisoners and where the water would rise up 10
10cm during the rain season. Prisoncrs were kept indoors under antificial light all day.

In another case where the applicant had been subjected 10 ill-ireatment during imprisonment
such as truncheon blows (o the knees, threats with knives, a thumb stuck in his cye a
kicks while lying on the ground, the Commitiee found that “rhe applicant’s right 1
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treated with humanity and with respect for the inherent dignity of the human person” had
been violaled. Finally, in a different case against Jamaica the Committee held: “In the
Commitiee's opinion, the fact that Mr. Bailey was beaten repeatediy with clubs, iron pipes
and butons, and then lefi without any medical attention in spite of injuries to head and
hands, amounts to cruel and inhuman treatment within the meaning of article 7 of the
Covenant "

In its jurisprudence, the ICTY has also reached a number of conclusions with respect to the
inhuman treatment of prisoners of war

One definition of inhuman treatment in ICTY jurisprudence was determined by the Tnal
Chamber in Celebiéi when it held: “inhuman treaiment is treaiment which deliberately
causes serious mental and physical suffering that fails short of the severe mental and
physical sufTering required for the offence of torture™.

The Appeals Chamber in Kordi¢ and Cerkez added: “inhuman treatment under Anticle 2 of
the Statuie is an intentional act or omission commilled against a protected person, causing
serious mental harm, physical suffering, injury or constitutes a serious attack on human
dignity.”

Specific examples from ICTY jurisprudence inciude several findings from the
abovementioned Celebiéi case. in one instance the Trnal Chamber held that “the act of
hitting an individual, who is so seriously injured that he is unable to stand, necessanly
entails, al @ minimum, a serious affront to human dignity. Accordingly, on the basis of the
foregoing facts the physical mistreatment constitutes the offence of inhuman treatment”. In
the same case the Chamber found a crime of inhuman ireaiment because “the accused
intentionally caused serious physical and mental suffering by using an eleciric shock device
on prisoners, causing pain, burns, convulsions, twitching and scaring, frightcning victims
and reducing them to begging for mercy”.

Regarding Lhe determination on whether or not a particular act would qualify under the
abovementioned definition, the Trial Chamber in Krnojelac stated: “the assessment of the
seriousness of an act or omission is, by iis very nature, relative. All the faciual
circumstances must be taken into account, including the nature of the act or omission, the
context in which it occurs, its duration and/or repetition, the physical, mental and moral
effects of the act on the victim and the personal circumstances of the victim, including age,
sex and health. The sufTering inflicied by the act upon the victim does not need (o be lasting
so long as it is real and serious”.

When discussing the related definition of ‘serious bodily or mental harm® the Chamber in
Krsti¢ held that: “serious harm need not cause permanent and irremediable harm, but it must
involve harm that goes beyond temporary unhappiness, embarrassment or humiliation. [t
must be harm that results in a grave and long-lerm disadvantage to a person’s sbility 10 lcad
2 normal and constructive life".

The Inemational Law Commission stated the following in its discussion on inhuman
treatment: “The Commission recognized that it was impossible 1o establish an exhaustive
list of the inhumane acts which might constitute crimes against humanity. It should be noted
that the notion of other inhumane acis is circumscribed by nwo requirements. Firsi, this
category of acis is intended to include only additional acis that are similar in gravity 10
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those listed in the preceding subparagraphs. Secondly, the act must in fact cause injury 1o a
human being in terms of physical or mental integrity, health or human dignity .

The Elements of Crimes of the ICC determine for inhumane acts as a Crime against
Humanity that it involves that “the perpetrator inflicied great suffering, or serious injury 10
body or to mental or physical heaith”. The added requirement is that “such act was of a
character similar to any other act referred 10 in article 7, paragraph 1, of the Statute”, with
‘character’ referring to the nature and the gravity of the act.

The Geneva Conventions contain a number of provisions that would allow for arguments
that certain arguably “minor” acts (such as unpleasant treatment or exposure 10 public
curiosily) are not considered humane treatment and therefore constitute inhuman treatment.
However, the Count believes an approach more in line with the jurisprudence of the
European Count of Human Rights and the Human Rights Committee and the Intemational
Criminal Tribunal for the former Yugoslavia would be more appropriate. The focus on
actual ‘serious mental or physical suffering’ would also allow for the act 1o be considered in
linc of accompanying offences of the same gravity (be it Crimes against Humanity or War
Crimes). This would maintain the status of Crimes against Humanity and War Crimes as
particularly reprehensible crimes while not necessarily taking anything away from the
conduct advocated in the Geneva Conventions since all levels of seriousness will be
determined on a case by case basis and relative to each specific victim.

When delermining the status of the victims in the present case, the Trial Pancl poinis 10 its
conclusion that the armed conflict between the HVO and the Army of RBiH was ongoing
during the relevant period, and HVO members were captured in some combat operations
during that conflict. Therefore, the Trial Panel concludes that 12, out of 20 prisoners in total
in the church of All Sainis in Dre2nica, were prisoners of war and had the siaws of
protected persons at the time of the commission of the mentioned crimes.

The relevant acts of the Accused will be reasoned in Section 6.c of the Reasoning.

d) General characteristics of the criminal offensc of Violating the Laws and Pructices
of Warfare referred to in Article 179(1) and (2)(d) of the CC BiH

The general characteristics of this criminal offense stipulated under Article 179 of the CC
BiM, which reads:

(1) Whoever in time of war or armed conflict orders the violation of laws and practices of
warfare, or whoever violates them,

shall be punished by imprisonment for a term not less than ten years or long-term
imprisonment.

(2) Violations of lamws and practices of warfare referred 10 in paragraph | of this Ariicle
shall include:

a) Use of poison gases or other lethal subsiances or agenis with the aim 1o couse
unnecessary suffering;

b) Ruthless demolition of cities, settlements or villages or devastation or ravaging
Justified by military needs:
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c) Anack or bombarding by any means of undefended cities, villages. residences or
buildings;

d) Confiscation, destruction or deliberate damaging of esiablishments devoted io religious,
charitable or educational purposes, science and ari: historical monuments and
scientific and artistic work;

e) Plundering and looting of public and private property.

follow from the prohibition of unlimited right to adopt means of inflicting damage on the
enemy, which was imposed already in 1907 under Article 22 of the Regulations Respecting
the Laws and Customs of War on Land, which are a constituent pan of the Convention
Respecting the Laws and Customs of War on Land, signed on 18 October 1907.

In Scction il of the Regulations, which is entitled Hostilities, Chapter | - Means of injuring
the enemy, sieges, and bombardmenis, the mentioned Aricle 22 stipulates: “The right of
belligerents 1o adopt means of injuring the enemy is not unlimited.”

However, the Court also has to point out the provision of Article 27 of the Regulations: “/n
sieges and bombardments all necessary steps must be taken 10 spare, as far as possible,
buildings dedicated 10 religion, ari, science, or charitable purposes, historic monuments,
hospitals, and places where the sick and wounded are collected, provided they are not being
used at the time for military purposes.”

In the present case, the state of siege can be taken into consideration — in other words, that
the Ammy of R BiH controlled the area of Dreinice, where the Roman Catholic Church of
All Saints was located.

Limitations in the choice of means of warfare were established aiready under the St
Petersburg Declaration of 1868, which stipulates that the only jusiified objective of combat
in a war is to weaken the military power of the enemy.

This criminal offense, 100, can be committed only in time of war or armed conflict; in that
regard, the Court, explaining the general characteristics of the criminal offenses under
Anicles 173 and 175 of the CC BiH, has already established that the armed conflict between
the HVO and the Army of R BiH was ongoing during the retevant period of time.

The sccond essential element of this ciminal offense is a violation of the laws and practices
of warfare, which has already been established through a short overview of forcrunners of
the prohibition of unfimited choice of means of warfare, while the Court will present in
Section 6.¢ of the Reasoning the conclusion that the Accused committed exacily this
criminal offense by his acts described under Section 11 of the operative pan.

¢) Liability of the Accused under cach Section
Before evaluating the evidence relating to cach Section of the operative par, it is imporiant

10 analyse the common elements of all three crimes and all Sections of the operative pan.
This is because the actions of the accused constilute elements of the three crimes, that is,
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during the same period of time — late September and October 1993, at the same place — the
Roman Catholic Church of All Saints in DreZnica, Mostar Municipality, bchaving
uniformly and using the same means — including the church inventory, with the samc group
of detainees — which indeed included both civilians and prisoners of war, the Accused was
involved in the illicit treatment of the group of 20 detainees.

[ is indisputable that the crimes described under Sections 1 through 11 of the operative part
took place in the latter half of 1993 and /asied during late September and October, This
stems from the testimonies of all prosecution witnesses but of some defence witnesses 100,
who were aware that the detainees were kept in the All Saints Church in Donja Dreznica. It
is therefore indisputable thal the detainces were put in the Al Saints Church in Donja
DreZnica.

It was determined beyond dispute that 12 civilians and 8 prisoners of war were held captive
in the church: civilians Miroslav Soko, Marinko Dreznjak, Marinko Ljolja, Mirko Zelenika,
Vili Kuraja, Zvonimir Kuki¢, Viado Curi¢ and Anto Rozi¢, and the prisoners of war, HVO
members Matc Rozi¢, Matija Jaksié, Nedeljko Krefo, Marko Rozié, Vinko Soldo, Anton
Grgi¢, witness A, witness B, Branko Jurié, Kamilo Dumanéi¢, Ivan Pavlovié, and Ivan
Kosti¢.

This stems not only from the testimonies of Marinko DreZnjak, Miroslav Soko, Marinko
Ljoljo, Mirko Zelenika, who were civilians at the relevant time, and of Matija Jak3ié,
Branko Juri¢, Kamilo Dumanéi¢, Ivan Pavlovié and Ivan Kosti¢, who were prisoners of war
at the time, but also from the documentary evidence, in particular from the ICRC
centificates on the status of prisoners at the relevant time.

A conclusion about their stay in the church and the treatment the detainees who did not
testify were subjected 10 as well ensues indisputably from the testimonies of the prisoners
who remember well with whom they were captured prior 10 their arrival in the All Saints
Church as well as in the church itsell.

The inability 1o specify accurately the time period of detention is fully justified because,
starting from the very trauma caused by capturing and then followed by the traumas they
went through during the captivity, when the time was measured with the arrivals of the
soldicrs who came 10 ill-treat them, the detainees lost all connections with the external
world and, with that, the possibility 10 remember the exact dates of the beginning and the
cnd of their detention in the church. Although some of the prisoners indicated that the
commencement date was 30 September and some others said it was | Oclober 1993, the
Coun decided 10 accept the consistent statements of all detainees that the detention in the
All Saints Church in Donja Dreznica lasted during late September and October 1993.

It is beyond dispute that the crimes took place during the conflict between the HVO and the
Army of RBiH and as a result of this conflict. This also stems from the consisient
statements of all witnesses, be it prosecution or defence oncs, and of the Accused himse!f,
and, as explained above, also from the facis established in the final ICTY Judgement in
Prosecutor v. Mladen Naletiti¢ aka Tuta and Vinko Martinovié aka Stela, no. IT-98/34, 31
March 2003.

In Dreinica, the conflict between the HVO units and the Army of RBiH that had previously
Jought together against the Army of the Serb Republic of Bosnia and Herzegavina broke out
on § May 1993, as may be concluded beyond doubt from the consisient statements of afl
defence witnesses.
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The Court had no dilemma about the Accused being a member of the Army of RBiH, as
may be concluded from the personal file of the Accused no. 492074502240, indicating that
he scrved in the army between |5 April 1992 and 11 December 1996 and that he held the
rank of licutenant; (rom the testimonics of the defence witnesses who remember the
Accused as their fellow soldier as early as in spring 1992, but also from the testimony of the
Accused who confirmed this fact.

The Accused was a mémber of the Independent Dreznica Batalion of the [V Corps of the
Army of RBiH.

However, the identification of the Accused Zijad Kurtovi¢ as the person who perpetrated
and 100k part in the perpetration of the described crimes is disputable, as is the Prosecutor's
allegation that the Accused was a commander of the military police platoon within the
Independent DreZnica Battalion of the §V Corps of the Army of RBiH at the relevant time.
Still the Prosecutor's Office does not charge the Accused with command responsibility.

It is therefore necessary to determine what the Accused’s status in the Independent DreZnica
Battalion actually was.

From the Accused’s regisiration file and the recommendation for his promotion (HQ's
recommendation of 6 October and the decision on promotion of 18 October 1994) it can be
concluded that he performed military police-related tasks. However, none of these
documents tell us anything about the material time of the indictmeny, i.e. between the end of
September and late Qctober 1993.

In the course of the main trail the BiH Prosccutor's Office did not offer any other evidence

in suppont of its allegation that he held this position or that a standard military police unit
existed.

On the other hand, during the evidentiary proceedings it was found beyond doubt that Zijed
Kunovié was a member of a platoon that did not carry out standard tasks of miliary police,
but rather provided physical security for the command. The purpose of this platoon can be
inferred from a report of the Army of BiH of 12 May 1994 no. 01/P-S-191/94 and also from
the testimonies of both defence and prosecution wiinesses.

The section “Currenmt Situation” of the this report says that The Military Police platoon
within the Drefnica Battalion was set up before, but it did not carry out traditional military
police tasks nor was the platoon trained in the method and procedures of the military police
service,

It is indicated that the platoon had 29 soldiers, which is, the Court underlines, equivalent 1o
around 20 soldiers mentioned by the defence witnesses.

The repon goes on 10 list in the section Measures taken - analysis the measures to be taken,
including: ordering the seiting up of a platoon-siyle military police platoon, provide
accommodaiion of the military police; insiructlon for work of the military police including
the righis, duties and authorities of the military police, se1 up the daily log book.

The repont says that in the course of the sciting up of this unit it is necessary 10 provide
white belts and uniforms to this platoon, if possible, and to transfer one tenth of the unit to
Konjic for a 10-day training in military police tasks.

The Coun did not accept the prosecutor’s allegations that the siandard military police unit
exisied within the Dre2nica Baualion i.c. that the Accused was its commander, after the
Coun considered the following: report of 12 May 1994 and the testimonies of the
prosecution witnesses Hali} Cuéurovié and Hamza Ajanovié who indeed spoke of a special-
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purpose unit — the unit for physical security of the command (FOK); the iestimony of the
Accused who said that as carly as in 1992 he became a member of that unit; on the other
hand, the testimonies of the witnesses/former detainees who spoke about Zijad Kunovi¢ as
someone who was in charge and who ordered cverything but siill they cannot claim that he
was a member of the military police, which, the Court notes, could have centainly been
established afler seeing the Accused at the detention place over almost 20 days.

The Court concludes that a 30-soldier or so strong unit existed within this battation and that
apan [rom its regular duties it also had army-and-police duties, as well as that the Accused
was its member; however this unit was the Unit for Physical Sccurity of the Command
rather than a Military Police unit.

It is conicntious however whether the Accused Zijad Kurtovi¢ was the person who
perpetrated and was involved in the perpeiration of deeds described under Sections |
through 11 of the operative part.

When evaluating this circumsiance the Count was awarc that of all 11 deiainces who
testified during the main trial, only one of them had known the Accused prior 1o the
criminal act. However, the consistent statements of other detainces who were seeing the
very Accused Zijad Kurtovi¢ almost every day and who described him as a tall and
corpulent, leave no room for doubt about the Accused’s identity.

More specifically, the witness Marinko Dre2njak, who is of the same age as the Accused,
had lived in Grabovica, the place that is 5 km away from DreZnica, until September 1993.
He aitended the primary school in Donja Dreznica and he remembers well the Accused
Zijad Kurtovié.

He remembers that Zijad Kurtovi¢ had been a trouble-maker cven before the war.

The Accused Zijad Kurtovié was one of the soldiers who received the witness and other
detainees at the Parish Office — the church in Donjo Drenica.

The witness described him as a tall and brawny, with dark thick hair.

He remembers well that he said to other detainees that he knew him.

The witness Mirko Zelenike, who had lived in Jablanica prior 10 the conflict, remembers
that right afler the arrival in Donja DreZnica, the All Saints Church, he learmned the name of
one of the soldiers who received them there. This soldicr, whom he particularly remembers
by many things, was the Accused Zijad Kurtovié, and he had lcamed his name from the
dctaince Marinko Dreznjak. During the captivily, the witness also found out the names of
other soldiers who cither stayed or came there quite often, s0 he remembers Alija Bobi¢ and
Ahmet Kurtovi¢ who would take the detainees to the front line. The witness remembers thal
Ahmet Kurtovié was the Accused Zijad Kurtovié's brother.

He described Zijad Kuriovié as a tall man, strong athlete, dark-complexioned, with a round-
shaped head and a regular-shaped nose.

The witnesses A and B remember well the soldier who was particularly brutal 1o them.
They learned his name {rom Marinko Dre2njak, but they got to remember him aficr sceing
him almost every day at the church where they were detained. It was the Accused Zijad
Kurtovi¢ whom they remember as @ man of strong consritution. .

39




The witness Matija Jak3i¢ emphasised “People are remembered for good deeds, but for

such evil they shall never be forgotien. There's no way I could be wrong on this one: | am
100 percent sure.”

The other witnesses-former inmates remember the Accused Zijad Kurtovié¢ well, as will be
detaited below, and although the Accused used an alibi defence and denied that he ever
stepped into the All Saints Church while the detainees were there, and even that a Zijad, but
not Kurtovi¢, went 1o the church, the Coun found beyond any rcasonable doubt that the
Accused indeed was in the church and behaved as described under Sections 1 through 1 of
the operative pan.

Under Scction 1 of the operative part, the Accused was found guilty of the following:
after the transfer of the detainees from the Parish Office 10 the All Saints Church, he ordered
them 10 sit in pews two by two, and then he put on a clerical dress — a monastic habit and,
holding a cross in his hand, ordered them to bow their heads and hotd their hands above
their heads, making the detainces feel pain and fcar. Furthcrmore, of ordering, afier a while,
the detainees to put on orange roadman clothes and, upon this order, unidentified soldiers
wrote numbers from 1 10 20 on the back of each detainee.

In addition, the Accused Zijad Kurovi¢ was found guilty of taking the detainees out in front
of the altar, interrogating and punching them, beating them with iron and wooden bars,
calling them “Ustashas” and using other abusive language; he hit the detainee lvan Paviovié
with the cross to his hand while he set in the pew. The witness B, Marinko Dreinjak,
Miroslav Soko were among those who were taken out.

All witnesscs-former detainees -- Miroslav Soko, Marinko Dre2njak, Marinko Ljolja, Mirko
Zelenika, Matija Jakdié, witness A and witness B, Branko Juri¢, Kamilo Dumanti¢, Ivan
Pavlovi¢ and Ivan Kosti¢ - testified about being taken to Donja Dreznica and detained in
the All Saints Church and about the events under this Section of the Indictment. However,
in the explanation for each panicular Section, the Court shall elaborate only on the
statements of some of the witnesses, bearing in mind the consistent statements of all victims
about the treatment they received during the captivity in the All Saints Church in Donja
Dre2nica.

The witness Marinko Dre#njak remembers being arrested in September 1993 by the
members of the Army of RBiH, and then being taken by them to Zuka’s Base in Donja
Jablanica, where he was first placed ino a potato-cellar/dugout together with other Croat
detainees, and later to a stable -- with cartle.

He remembers that Marinko Ljoljo, Miroslav Soko, Mirko Zelenika, Marko Zelenika,
Antun Grgi¢ and two men with the tast name Grgi¢ were together with him in the dugout,
and that there were 22 of them in the siable later, all Croal detainees.

They remained at the Zuka’s Base until the beginning of Ociober 1993, when one evening
Zuka's soldicrs Joaded them onto a truck and drove them 10 Donja Dreznica. According 10
the testimony of this witness, their getting ofT the truck was accompanicd with curses and
beating; afier that they were lined up waiting for some other soldiers to take them over. The
witness remembers well that among these new soldiers he also recognized the Accused
Zijad Kurtovi¢ whom he knew before the war.

ARer they had been taken over by these new soldiers, who took them first 1o the Parish
Office and then 10 the church, the detainces were again beaten and insulted. The witness
remembers that they were kicked, beaten with truncheons — with whatever they laid their
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hands on. The ill-treatment at the Parish Office 100k about two hours and then they were
transferred to the church. The witness remembers well that the witnesses A and B, Mirko
Zelenika, Marinko Ljoljo, Vili Kuraja, Kamilo Duman&i¢, Ivan Paviovié, Vlado Curi¢,
Zvonko Kukié, two Roziés and lvan Kosti¢. He remembers in particular Kamilo Dumandi¢
who, as a result of beating, lost consciousness and fell already when they were being
transferred from the parish office to the church.

After being moved 10 the church, the witness remembers that Zijad Kurtovi¢ ordered the
prisoners 10 sit in the pews with their heads bowed down and arms raised above. Despite
being in this position, the witness shortly saw the Accused in the monastic habit with a cross
in his hands, sianding in front of the detainees.

The witness remembers that the Accused ordered the detainees to put on roadman clothes,
afler which they had numbers wriiten on their backs. ! was number 5" the witness
remembers. Then commenced the ili-treatment and beating of all parts of the body,
including the head.

The witness lvan Pavlovi¢, a prisoner of war captured on 16 September 1993 on the front
line between Jablanica and Prozor, spent the first 15 days in the Museum building in
Jablanica. Later on he and Kamilo Dumangié were transferred 10 Zuka’s Base in Donja
Jablanica and put in the stable belonging 1o the Rogié¢ family. He remembers well that he
found there Marinko Dreznjak, Matija Jak3i¢, Mirko Zelenika and Marinko Ljoljo.

As the witness indicated, they were loaded onto a truck and taken 1o Donja Dreznica.

Getting ofT the truck, staying ai the parish office and then amriving in the church, the witness
fvan Paviovi¢ had been subjected 10 the same beating, cursing and other forms of ill-
reatment the witness Dre%njak had been through.

The witness also remembers the Accused and the orders as to how to sit in the pewvs,
including the monastic habit and cross used by the Accused 10 beatl the detainees later on
during that first night of detention.

He Icamed the name of the Accused from the witness Marinko Dreznjak, though, while in
the church, he memorized with centainty both his name and face. '

That same person, Zijad Kurtovi¢, ordered the detainees to put on the roadman clothes, and
afier that they were marked with numbers. “We became numbers,” the wilness emphasised.

The witness remembers in panticular that the Accused took the detainees one by onc in fromt
of the altar, interrogated them, simply “seeking excuses 10 beat and ill-treat us,” and that it
was the Accused Zijad Kuniovié who hit him in the hand with the cross while he sat in the
pew.

All witnesses are in agreement when it comes 1o the implements used 1o beat them and that
difTerent derogatory terms such as “Ustashas” were used to refer 10 the detainees: the church
inventory was used, and the witness [van Pavlovi¢ explained that they beat them with
whatever they could lay their hands on.

The witness Miroslav Soko, the prisoner of war captured on 6 Seplember 1993 by Zuka's

Unit, was first placed in Zuka’s Base in Donja Jablanics, 10 be later transferred lo Donja

DreZnica together with other detainees, particularly remembers the first night of his

detention in the All Saints Church.

He remembers well that he was translerred 10 Donja Drexnica together with Marink

Dreznjak, the three men from Jajce: Kamilo, Malija and Ivan, some men from Buirgyi
t
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Polje: Marko and Ante Rozi¢, Mate Rozi¢, lvica Kosti¢ and [van Soldo. There were 20 of us
aliogether, the wilness remembers.

He remembers the Accused Zijad Kuriovi¢ as well, whose name he, just like everybody
clse, first heard from the witness Marinko Dre2njak, and later from the members of the
Ammy of RBiH who were visiting the church; he will centainly remember his image and
aclions forever. He said that the Accused was an athlete, big, of strong constitution.

He remembers well that he and other detainees sat in the pew in the described position to
the point of exhaustion, and that he was then taken in front of the altar by the Accused
himself, who wore the monastic habit, and that it was the Accused who beat him even with
a metzl bar.

The witness B, another prisoner of war, initially captured at Zuka’s Base to be transferred 10
Donja Dreznica 1ogether with the other said detainees, also remembers the first night of
detention in Donja Dreinica. He remembers the Accused Zijad Kurtovié who abused him
and, as the witness pul it, “kicked and punched him and beat him with whaiever else.”

The witness Mirko Zelenika, civilian at the time, was deprived of liberty on 8 September
1993, and taken from his father’s apartment in Donja Jablanica to the Rogi¢a houses in
Donja Jablanica. He indicated that he and eight other detainees were put in a potato cellar
where they could not stand up at all. He remcembers that on or around 20 Sepiember 1993
they were moved 10 a stable, and then — he thinks it was the iast day of Seplember — they
were moved to Donja DreZnica by truck.

This witness went through the same ordeal from the moment he got off the truck, to the
parish office 10 the church finally. He emphasises that “all items in the church were being
broken over us uniil they were all gone.” The Accused Zijad Kurtovi¢ stood oul in this, and,
as the witness said, he ordered them to put on the roadmen clothes as soon as they arrived in
the church.

The wilness Marinko Ljolja, whose detention commenced on 8 September 1993, also
remembers the first night spent in the All Saints Church in Donja DreZnica.
Speaking of the arrival in the church, the witness said “it was bequtiful and [ was thinking

to myself thank God [ finally came 1o the church ... but we did not know what was coming
up next.”

This witness, just like all other witnesses-former detainees, confirmed that everything found
in the church was used 10 beat 1he detainees.

In panicular, he remembers its hosr. He remembers well that it was the Accused Zijad
Kuriovié, who, cven that first night of the captivity in the church, stood out in everything
from the ordering to sit in the pews to wearing the monastic habit and carrying the ¢ross to
the 1aking of the people in front of the altar and ill-ireating — beating them.

The witness underlined that the Accused and other soldiers “beat those from the front lines
most. "

The witness Matija Jaksié also came along with other detainees to Donja Dre2nica. He was
capiured on the front line on 28 July 1993,

He remembers the church being ready for the Mass, as well as the Accused Zijad Kurovi¢
who beat him already the first night he came there. He remembers that the Accused put on
the cowl and then the show started.

And the show, the witness Kamilo Dumanéi¢ remembers, would stant with the calling out of

the prisoners by their numbers, upon which they were taken to the altar or behind the altar,
where, as the witness emphasised, they were bearen with all sorts of things.
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Thus, having in mind the consistent statcments of these witnesses, that is, all 11 wilnesses —
former detainees, that the church scemed 1o be ready for the Mass when the detainees
arrived, that its inventory, including all sons of bars and pans of fumiture, was used to beat
the detainees, the Count found beyond any reasonable doubi that the Accused was
responsible for the described actions.

Under Scction 2 of the operative part, the Accused was found guilty 6f beating, logether
with the members of the Amy of RBiH known to him, on more than one occasion, the
detainees, including but not limited to Miroslav Soko, Marinko Dre2njak, Marinko Ljoljo,
Mirko Zclenika, Matija Jakii¢, Ivan Pavlovié, witness A, wilness B, Branko Juri¢, Kamilo
Dumanti¢, Ivan Kosti¢, with truncheons, crosses, candlesticks, statues of saints over their
heads and other pans of their bodies, rammed paintings of sainis into their heads, made
them eal leaves of the Biblc and other religious books, ordered them to sing the songs which
offendcd their religious feclings, ramming the paintings depiciing the Christ's Stations of
the Cross into their heads as they were singing, thus keeping them in constent fear.

Almost al} prisoners were the victims and witnesses of such behaviour of the Accused.
However, considering the specific nature of the place at hand, the time and the manner of
perpetration, as well as the uniqueness of the protected edifice, the Count shall only deal
with some of them with respect to cach Section.

The witness Kamilo Dumangi¢ was a prisoner of war at the relevant time. He was arresied
on 16 September 1993 on the front line between Prozor and Jablanica. He is one of many
prisoners who were originally detained in the Jablanica Museum, 1hen via Zukas's base in
Donja Jablanica ended up in the All Saints Church in Donja Dreznica.

He remembers well that in late Sepiecmber he and 19 other detainees were moved by truck
from Zuka’s Base to Donja DreZnica. As soon as he got ofY the truck he was beaten so much
that he lost consciousness.

He said he woke up in the church, where, he remembers well, all prisoncrs were being ill-
treated.

Various soldiers ill-treated and abused them in the church, He emphasised that the Accused
Zijad Kurtovi¢ stood out in that. He remembers him well, describing him as a bravwny man,
190 cm tall, called by the nickname Zijo by other soldiers; during his stay in the church he
got to know his full name,

“They beat us with whatever they could find in the church, holy books were eaien, rosary
beads were eaten ... paintings, crosses. (runcheons, books behind the aliar, anything found
in the church!”

They rammed paintings onto their heads, beat them with the cross to heads, kicked and
punched them, kicking particularly those who fell on the floor.

The witness emphasised that he believed that the Accused had been in prison before the war
and that is why he knew the procedure for treating prisoners.

The witness lvan Kosti¢ was a prisoner of war, captured as early as in April 1993, and from
that time onwards he was in many prison camps from Zuka's Base in Donja Jablanica 10 the
All Saints Church in Donja Dreznica. He also remembers the ill-treatment he was subjected
to in the church.

The witness was 19 at the time, and the treumas he had been through still have a huge
impact on his life. )
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He remcmbers that the detainees in the church were variously abused and humiliated. He
remembers, in particular, Zijo — resident of DreZnica whose name he heard from Marinko
Dreznjak. The witness described Zijo as tall, dark-haired and athletic.

Zijo, among olhers, beat the detainees, also by breaking the paintings over their heads. He
also remembers that the detainees were forced to eat leaves of the Bible and other holly
books.

The witness Matija Jak$i¢ also remembers the Accused Zijo Kurtovi¢ forcing the detainees
to cat the rosary, leaves of the Bible and other religious books, and that this was the same
Zijo who pui a pistol, rifle in his mouth.

“They beat us up with the church inveniory, with whatever, mosily kicked us but also
punched us,” the witness remembers, siressing that they had been ordered to sing but only
those songs chosen by the abuser. He particularly remembers a song that refers in iis first
part 10 a door, and then that the Serbs and Croats will be gone.

Without any doubt that the Accused Zijad Kurtovié¢ was involved in everything, the witness
Mirko Zelenika remembers that all detainces were opportunistically beaten with truncheons,
wooden legs and anything that could be taken ofl the church wall, and that this was
accompanied by barbaric howling, emphasizing that “all muck, cursing, singing, joy, was
for them something like a village fiesta.”

The witness emphasized that “There were other forms of abuse, we were in irouble and that
is when people pray to God, however we were forced to mock God and church and our
Catholic religion.”

“As long as there were any ilems in the church they would be broken over us. It is
astonishing how those peaple enjoyed it, how happy they were, making sport of us,” the
wilness remembers.

The wilness Branko Jurié, PoW since mid-1993 who was transferred from Zuka's Base in
Donja Jablanica to the All Saints Church in Donja Dre2nica, emphasised that the church
inventory, in particular the painlings and statucs, were broken over the detainees’ bodies,
and he remembers we!l that the detainees were forced 10 sing some “church” songs, at
which the abusers laughed, and then beat them again with bars, crosses clc.

This witness rcmembers, in paniicular, being beaten by a 1all, dark-haired and athletic
soldier. He could not remember his name and other details.

The consistent statemenis of these witnesses leave no doubt about the involvement of the
Accused in the criminal activilies.

Under Scction 3 of the operative part, the Accused was found guilty of ordering the
members of the Civilian Protection to take the detainees, including Miroslav Soko, Marinko
Dreznjak, Marinko Ljoljo, Mirko Zelenika, Matija Jak3i¢, Ivan Pavlovié, Witness A,
Witness B, Branko Juri¢ and Kamilo Dumantié, on several occasions 10 the Vrdi front lines
between the HVO and the Army of RBiH, where they were forced to dig trenches, make
dugouts, and carry ammunition, food, water and the dead, often exposed to crossfire from
the positions of the Croat Defence Council and the Army of the Republic of Bosnia and
Herzegovina and to the shelling from the positions of the Croat Defence Council.

The witness Marinko DreZnjak remembers that the Accused would be taking them to the
front lines in early days of their captivity in the church, and later on the members of the
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Civil Protection, including Zijad's brother Ahmet Kurtovié and Alija Bobi¢ did this. On
Zijad's orders and instructions they would be teken in the moming. He remembers well that
they would be taken towards Vrdi where they carried the bodies, made dug-outs, carried
food and ammunition, and they always were in between the separation lines and exposed 1o
fire.

The witness Ivan Pavlovié remembers well that the Accused Zijad Kuriovi¢ himself to!d the
two members of the Civil Protection where to take the detainees that panicular day and
whai assignments to give them. They carried out these assignments, including the collection
of dead bodies, mosily in betwecen the separation lines while being exposed to crossfire.

The witness A also remembers the instances of being taken out of the church to the front
line for compulsory work service.

He remembers that during the shelling the detainees were not allowed to take shelter in the
dugouts together with the soldiers of the Amy of RRiH(sic!) but insiead they had 1o stay
outside, cxposed to shells and quite often 10 rifle fire. He remembers one occasion when at
Vrde he and another detainee had to camry two bodics of killed HVO soldiers who had been
lying there in between the front lines for about 20 days. “We carried them and we were
starved, so we had 1o stop ufier every 50 meters.”

Remembering this event, the witness B emphasiscd that the bodies lied in a 300 meters fire-
swept no man’s land and that they were exposed 1o crossfire throughoul.

The witness Mirko Zelenika remembers that, while in captivity in the All Saints Church,
many prisoners were used as “logistics” to carry “all sonts of things” to Vrdi - a strategic
elevation of tremendous importance for both panties 10 the conflict. The witness remembers
well that they went 1o Vrdi on the orders of Zijad Kurtovig, stressing that Alija Bobié¢ and
Ahment Kurtovi¢ (Zijad's brother), members of the Civilian Protection, would cscon them
to Vrdi.

Marinko Ljoljo also remembers being taken to Vrdi by the Accused’s brother specifically.
He testified that he remembered well that Zijad Kunovié ordered that they be 1aken up
there. At Vrdi the detainees performed all sorts of labour, including the carrying of the dead
and wounded. This witness also underlined that they had always been exposed 10 crossfire.

Under Section 4 of the operative part, the Accused was found guilty of beating, together
with Hasan Deli¢, the witness-detainee A with a truncheon over difTerent parts of his body
for several hours and putling out cigareties on his neck and shoulders, and then, in such a
condition, he forced him to have oral sex with the wilness-detainee B, after which he
stripped him naked and, 10gether with Hasan Delié, kept on beating him with a truncheon
and pulling out cigareites over his body, as a resull of which the detainee-witness A lost
consciousness, while his body became completely black and blue as a consequence of heavy
blows.

Not all of 1the detainees testified about this cvent, but those who did had no dilemmas when
giving cvidence during the main trial.

"1 remember every day spent in Donja Drefnica, " the witness A said, emphasising that he
was sure that the detainees were transferred from Zuka’s Base in Donja Jablanica to the All
Saints Church in Donja Dreznica on 1 October 1993 Recalling that the soldiers presem
there beat them with anyihing they got hold of, and at the altar too, the witness in particular
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remembers the occasion when the Accused Zijad Kurtovi¢ and Hasan Deli¢ — whose name
he found out while staying in the church — lashed out on him.

“They made me sirip off my clothes and they beat be until | turned black, and then they put
out cigarettes on my shoulders and neck... they beat me into unconsciousness. ™

The witness barely uniered that sometime halfway though this abuse they ordered him to put
the witness B’s penis in his mouth. The act was brief but the consequences - the feeling of
humiliation it lefl are for life.

The witness said that each time he sees the cross by the altar now he remembers the church
in DreZnica and that one simply cannot get rid of this memory. He also said “And do / feel
hatred?! No. It is more anguish caused by the memory of it.”

The witncss B unwillingly remembers this event, saying that they hesitantly talked about
that cven efter it had happened, but it is simply difTicult to forget.

He remembers well that on the relevant day Zijad Kunovi¢ and Hasan Deli¢, whom he mel
while in captivity in the church, first beat and put out cigareties on the witness A and then
ordered the above-described act. The witness B had (o take off his trousers and underpanis
and the witness A then was ordered 10 put the witness B’s penis in his mouth.

It was briel, but "/ felt catasirophic... the greatest humiliation ever ... the fear was
calastrophic... " the witness B remembers.

During that, the witness pointed out that Zijad Kurtovi¢ and another two soldiers were
laughing.

The witness Marinko DreZnjak saw this event as well, remembering that the Accused first
ordered that they be “pummelied”, and then the witnesses were forced to have oral sex.

The witness lvan Pavlovié¢ 100 saw this.

The witness Mirko Zelenika remembers the night when this event happened. He did not see
the Accused and Hasan Delié beating the witness A but he heard crics and blows. He said
he heard the following day from the witness A what had happened. He remembers that the
witness A was disfigured and had traces of cigarctie bums all over.

The witness Branko Juri¢ remembers thal somebody ordered the witnesses A and B to have
oral sex but he did not see who that was. The witness Matija Jak3ié lcamed about this event
directly from the witnesses A and B soon afier it happened.

Under Scction $ of the operative part, the Accused was found guilty of the following:
together with unidentified members of the Army of the Republic of Bosnia and
Herzegovina, he forced the deisined Croats, civilians and prisoners of war, including Mirko
Zelenika, Witness A, Wiiness B, Branko Juri¢, Miroslav Soko, Ivan Kosti¢, Marinko
Drenjak, lvan Pavlovié¢, Marinko Ljojo and Kamilo Dumantic, to hold a live wire with
their bare hands and then hold each other’s hands making a circuit, whereupon, in order to
improve clectrical conductivily, he poured water on the church floor, under the detainees’
feet, as a result of which the detainees suffered intense physical pain.

The described actions were just one of the forms of abuse and humiliation of the detainces.
Almost all detainees were the witnesses/victims of this abuse.

The witness Mirko Zelenika remembers that most of the sockets in the church were broken
and the bare wires stuck out of the walls. It was these wires that were used for the abusive
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purposcs. He remembers that Zijad Kurtovié and other soldiers forced the detainees 10 1ouch
these wires and then hold each others’ hands so that the eleciric shock could also affect the
last one in the line/circuit.

The witness Marinko Ljoljo also testified about the broken and wrecked sockels and he
remembers that the detainees were forced to form the elcetric circuit.
During this instance of abuse, the floor was wet and the present soldiers were adding water.

The witness Ivan Pavlovié also recalls that Zijad Kurtovi¢ ordered prisoners 1o grab the live
wire and hold each other’s hands forming a circle, which caused unbearable pain.

The floor was wet and Zijad, the witness remembers well, poured water under the prisoners
fect to improve conductibility.

The witness Kamilo Dumantié was also pant of the electric circuit and he also indicated
how terrible was the pain inflicted by that.

Matije Jaksi¢ also testified, remembering well that Zijo entered the church and made the
prisoncrs, one by one, grab the wire and hold each other so that the first and the last prisoner
in the circuit sufTer the electric shock.

Under Section 6 of the operative part, the Accused was found guilly of having ordered --
together with members of the Army of BiH known 10 him -- the detainees, including Mirko
Zelenika, Marinko Ljoljo, Marinko Dre2njak, Branko Juri¢, Ivan Pavlovié and Miroslav
Soka, to play the harmonium, and then, since he did not like how they played, he pulled out
2 harmonium key and hit the detainees in their heads with the side of the key with a nail.

So the witness Mirko Zelenika, saying he is not educalted in music and he therefore docs not
know the name of the music instrument they were made to play, testified that they had 1o
play that instrument — it is not like a classi¢ piano - as long as any sound may be heard. The
witness remembers that the keys were falling off because of such playing. He remembers
well the nails on these keys and that the soldiers, including Zijed Kurtovi¢, used these keys
- the side with the nail on - 10 beat them in the head. /1 100k quite some fime, the witness
remembers.

Marinko Ljoljn remembers the harmonium in the church that was also used as a torture
instrument. He remembers the prisoners being called out and forced 10 sing church songs
and that he recited instcad of singing and, for that, he was punished with a harmonium key
in his head. The witness remembers that he was hit with the harmonium key side with the
nails.

The wilness Miroslav Soko also remembers this form of torture, He said he had also been
punished for not being able 10 sing, so after being hit with the key in his head - of course
with the side having a nail in - he was forced 10 eat leaves of the books.

Marinko Dre2njak remembers thal “the piano” was totally destroyed because they made
them play it and sing as well, and when the soldiers, including the Accused, did not like
how the detainees did it, they would stant ripping off the keys and hitting the detainecs with
the key side with a nail on.
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The witness Ivan Pavlovié remembers Zijad forcing the detainees to gather around the
harmonium 1o sing and play, and when they did not like the play, he would take the
harmonium key and hit in the head the one who was playing at the moment while those who
sung he would hit in their hands.

Under Section 7 of the operative part, the Accused was found guilty of having
approached the detainee Mirko Zelenika, telling him: “Number seven, come here! Why
didn't you say last night that you had a warch? ", and ordered him to turn towards the wall
and raise his hands, and then hit him several times with a wooden leg in his lower back.
This happened afer an unidentified member of the Army of RBiH, in the Accused’s
presence, took away Mirko Zelenika's waich.

The injured party Mirko Zelenika remembers that he hid his watch and the wedding ning in
the lincn of his jacket, but that he gave the waich to one of the soldiers who came 10 the
church one night with a group of soldicrs “Wolves of igman™ who inquired about him as a
man from Jablanica who worked in the Municipal Administration. Holding a table leg in his
arms, that soldier asked the witness where his money was. The witness then took out his
walch and saying 1hat he was giving away thc watch 1o the soldier, he avoided further
mistreatment.

However, the Accused Zijad Kurtovi¢ and a soldier standing next to him saw it, and the
Accuscd approached the witness saying “Number seven, come here! Why didn't you say last
night that you had a watch?” Then he ook the same table leg, announcing “The
investigation will start now", he ordered the witness to raise his arms and tum to the wall,
afier which he started beating him ferociously in the lower back.

The witness Marinko Dreznjak also remembers this cvent. He was also searched by these
soldiers who came from elsewhere. He remembers that Mirko Zelenika surrendered his
walch 10 one of those soldiers, but the Accused Zijad Kurtovi¢ saw it and then beat Mirko
with the 1able leg.

The witness Marinko Ljoljo was also scarched by these soldiers who arrived. Explaining
how the detainees managed to hide small swff like watches and wedding rings, he
remembers that his waich and wedding ring had also been taken away, but Mirko Zelenika’s
waich was of a much higher quslity. The witness remembers well that Mirko gave this
walch to one of the soldiers, however the Accused Zijad Kurtovi¢ saw this surrender and he
then “reprimanded’ Mirko Zelenika for that.

This reprimand actually meant more torture and “special ireatment™ thal Mirko usually
received.

The witness Malija Jaksié also remembers this event and the special treatment the witness
Mirko Zelenika reccived from the Accused Zijad Kurtovié.

Under Scction 8 of the operative part, the Accused was found guilty of the foliowing:
after an unidentified member of the Army of RBiH touched the detainee Mirko Zclenika
and ordered him to stand up and walk down the church, where he was awaited by Zijad
Kurtovié¢, who then held the detainec’s lefi shoulder with his hand while the unidentified
member of the Army of RBiH was kicking him with a boot in his lower back, whereupon
Zijad Kurtovié punched twice the detainee Mirko Zelenika hard in his chin.

48






