
































SUD BOSNE 1 HERCEGOVINE CYN BOCHE M XEPLIEIrOBMHE

Accordingly. the Panel correctly conciuded that the facis indicating the acts, the behavior or
the menial state of the accused cannot be accepted as established facts, However, the facts
indicating the criminal responsibility of the accused in other ways (for example, the
exislence of a widespread and systematic anack in the criminal prosccuuon upon the
charges for the crimes against humanity) can be accepied as established facis.’

e Court upholds such perception, and only adds that the traditional rule against cxcess
exchudes the interpretation of Anicle 4 of the Law on Transfer by which this Article would
be made a dead letter. Insiead, the courts are led by this traditional rule to conclude that the
imeation of the authors of the Law on T'rasfer is 10 give a meaning 10 Article 4, and 10 the
extent in which the toregoing interpretation ol the fifth principle referred to in the Arajisnik
case would make Anicle 4 irretevant, the Court is prevented from adopting it. Indeed. the
rule prohibiting excess would primarily prevem the Panel in the Krajifnik case 10 include
such factor in its test, had they really intended 10 prevent the adjudication of any relevant
fact.

In applying Article 4, the Coun inust also esiablish a balance between the judicial economy
and the right of the accuscd 10 a fair trial und 1he presumpiion of innocence referred to in
Anicle 6 ol the ECHR, and 1he procedural guaraniees referred 10 in Anicle 6 of the CPC
BiH. Due 10 these reasons, the Court of BiH reiterates that the acceptance of established
facts as “proven” pursuani io the criteria referved 10 in the Krajisnik case does no release
the Proscuuor from his burden 1o prove, nor docs it in any way decrcase the presumption of
innocence®. The acceptance of a certain fact as proven only means that the Prosecutor has
satisfied his burden of convincing with regard 10 a cenain fact, and that he does not have to
prove it any further during the presentation of the Defense evidence. The accused withholds
the ngh( to contest any of the accepled facts in his defense from the charges pressed agsinst
him’, and also any factual assertion offered in suppon of the charges and with regard 10
which the Prosecutor adduced the evidence. If the accused actually contests any established
fact, the Prosccutor must then adduce additional cvidence so as 10 disputc the contesis of the

T Ibid. par. 30. se¢ the Decision i the Popovié case, par. 1213, end panticularly foownotc 45 (stoiing that ik proposed fact
conceming the existence of a terrot campaign against refugees, Hosnian Muslims which does not fit into the namow
¢xemption prohibiting the ecocpionee of mijudicated facts cancermning the acis, behavior ar meattnl sinte of the accused).
Sce ulso the Prosecutor v, Galid, cnse number 1T-98-29-AR7).2. Decision on Iniertocutory Appes! cocneming Hule 92 bix
{C} 7 Junc 2002, par. 8-9 (in which i1 is concluded that it is allowed to occept as adjudicnied the facts conceming the acts
and behavior of those whose superior was the accused, even when the prosecution cominuced in pant with the iheory of
responsibility of tre superior): the Prosecutor v, Drogaje Pannevié case No. X-KRZ 03/16. Judgment upon the Appeal.
par. 5
{27 Octaber 2006). (The exisience of o widespreed and systematic ausck againgt non-Serb civilians in the staied territory
consiitules just such generat fact which is clenr. precise and as such does not confirm the criminal responsibility of the
accused). But see o150 the Prsecutor v. 2elfko Mejakié et al. Case, IT-02-65, Decision upon the Prasecution AMotion for
Judicial Notice of Adjudicared Facts pursugnt to Rule 94 (8). t April 2004, when the Pancl refused 10 necept as
adjudicated fucts in refation to the existence of an armed conflict based on the consideration of the facts us “too wide,
tmdennous und tho they conuin a legol charecterization of the {oets.™

! See, for cxample. the Salabinku v. France case. Furopean Count of Humon Righu (7 October 1998} who prescnicd his
view in the relevant pant that the transfer of the bunten to prove on 1he accused in cenoin circumsiances does not constitute
o violmion of tie presumption of innocence as gunraniced by the European Convention when it is resticied 10 “reasonoble
baundaries which ake into account the imponance of the manter & issue and the protection of the right of the secused, id,
par. 28, and that the occuscd is not lefl ~cntirely without the means for defense™, or to imerferc with the capaciiy of the
gourt io frecly evaluute the evidence tendered by the panties 10 the procesdings, id, par.29).

? Sec the Prosecutor v. Siobodan Milosevié case, number 1T-02-54-AR 1.5, Decision on the Intriocutory Appeal of the
Office of the Prosecuior ugoingt the Decision of the Trial Chamber (of 10 April 2003} upon the Prosecution Motion Jor
Judicinl Noiice of Adjudicated Facis (28 Ociober 2003).
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Furthermore, the evidentiary value of the indirect evidence will depend on the context and
the characier of 1he sintement concemed and/or on whether the statement is also supported
bv other evidence.

The Coun finds that the indirect evidence constitules the evidence on the facts concerning
the event or the criminal ofTense from which the fact concerned logically arises. Since the
criminal offense was commitied, by all indications, al the time when there were nol many
witnesses at the crime scene, and since the possibility 0 determine the incriminating issues
by direct and explicit siatements of the eye-witnesses or the irrefulable documents is
problematic or impossible, the indirect evidence can become a key clement not only for the
Prosccutor’s Office bwi also for the Accused. Taken individually, such cvidence can iself
be insullicient for a cenain faci establishinent, but if considered in its entirety, then its
collective and cumulative characier can be a disclosing one, and sometimes a decisive one.

The documentary evidence adduced during the main trial was not exiensive. Bearing in
mind its character of an indirect or a corroborating evidence, thal is, the fact that it mostly
concems the evidence of objective nature conlirming centain conditions, for example, the
death of n certain person, a membership in the army, prior convictions, which constitute
public documents, and aiso the fact that the Defense did not contest these “confinnations®,
the Count will not now separately explain the manner of evaluation and the use of this
evidence, because iis application will be sirictly stated within the context of the linal
evaluation of the decisive evidence related (o the charges againsi the Accused.

Evaluation of the cvidentiary material admissibility which the Defense explicitly contested,
namely the Wimess Examination Record made by the SIPA investigator, is presented in
Section dc¢ of the Verdict, while the evidentiary sirengih of this evidence will be explained
in the text below, namely in Section 6.¢ herein.

The cvalvation of the cvidentiary strength of the documentary cvidence used before the
ICTY, and accepied as already explained at the Prosecutor’s proposal, will also be provided
in the text below, specilically in Section 6¢.

h. Genersl clements of the criminal offense of Crimes against Humanity snd the
awarencss of the Accused

The Accused are charged with the criminal offense of Crimes against FHumanity in violation
ol Article 172 (1) item h), in conjunction with items a) and 1) of the CC BiH.

In order 10 qualify a cenain offense as a crime against humanity, the law prescribes that in
addition 10 concrete ¢lements of individual offenses, the Prosecutor’s Office must prove
general or chapean clements of crimes against humanity, more precisely:

. the existence of u widespread or systematic attack againsi civilian populaiion;

2. the awareness of the accused about the existence of such aitack:

3. that the actions of the accused constituted a part of that anack und that he was
aware that his actions constituted the part of that attack.

The existence of a widespread or systematic attack in the territory of the Municipality of
Bratunac, dirccicd against the civilian Bosniak population, during which the incriminating
event occurred, was indispwtably esieblished from all the testimonies of the witnesscs, not
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