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IN THE NAME OF BOSNIA AND HERZEGOVINA! 

The Court of Bosnia and Herzegovina, Appellate Division of Section I for War 
Crimes, in the Panel of Judges presided by Judge Dragomir Vukoje, and the Panel 
members, Judges Robert Carolan and Azra MiletiC, with legal advisor feljka 
Marenit participating as the record-taker, in the criminal case against the accused 
Jadranko Palija for the criminal oHense of Crimes against Humanity in violation of 
Article 172 (1) h) In conjunction with subparagraphs a), e), g) and k) of the Criminal 
Code of Bosnia and Herzegovina (hereinafter: the BiH CC) and the criminal offense 
of War Crimes against Civilians in violation of Article 173 (1) a), c) and f) in 
conjunction with Article 180 1) of the BiH CC. deciding on appeals by the attorneys 

, .  Ranko DakiC and Dragoslav PeriC, defence counsels for the Accused, filed from the 
Verdict of the Courl of Bosnia and Herzegovina Number: X-KR-061290 of 28 
November 2007. in the session held in the presence of the Accused, his Defence 
Counsels and the Prosecutor of the Prosecutor's Office of BiH. Dfemila Begovic. 
on 24 April 2008, rendered the following 

VERDICT 

The appeals by attorneys Ranko Dakit and Dragoslav PeriC, defence counsel for 
the accused Jadranko Palija are dismissed as unfounded, and the Verdict of the 
Court of Bosnia and Herzegovina Number: X-KR-061290 of 28 November 2007 is 
hereby upheld. 

R E A S O N I N G  

By the Verdict of the Court of Bosnia and Herzegovina Number X-KR-061290 of 28 
November 2007. the accused Jadranko Pallja was found guilty of the follotving: by 
the acts described in Sections 1 and 2 of the operative part of the Verdict he 
committed the criminal offence of Crimes against Humanity in violation of Article 
172 (1) h) as read with subparagraphs a), e), g) and k) of the BiH CC, whereas by 
the acls described in Section 3 of the operative part of the Verdict he committed the 
criminal offence of War Crimes against Civilians in violation of Article 173 (1) a), c) 
and I) in conjunction with Article 180 (1) of the BiH CC. 

Based on the referenced legal provisions and in application of Articles 39, 42 and 
48 of the BiH CC, for the criminal offence referred to in Article 172 (1) h), as read 
with subparagraphs a). 9). g) and k) of the BiH CC, the first-instance Panel i~nposed 

' 

on him the sentence of long-term imprisonment for a term of 28 (bent 
years, and for the criminal offence referred to in Arlicle 173 (1) a), c) 
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BiH CC the sentence of imprisonment for a term of 10 (ten) years, and in 
applicalion of Article 53 (2) a) of lhe BiH CC it sentenced him to the compound 
senlence of long-term imprisonment for a term of 28 (twenty eight) years and 
pursuant lo Article 56 of the BiH CC. the lime spent in custody pending trial, from 
26 October 2006 unlil2 November 2006, was credited towards the sentence. 

Pursuant to Article 188 (4) of the Criminal Procedure Code of BiH, the Accused is 
partly relieved of tlie obligation to reimburse the costs of the criminal proceedings 
on which the Covrt will issue a separate decision, whereas pursuant to Article 198 
(2) of the BiH CPC, the injured parties are referred lo take civil action with regard to 
their claims under property law. 

Altorneys Ranko OakiC and Oragoslav PeriC, defence counsel for the Accused, filed 
in a limely manner the appeals from the referenced Verdict due lo essential 
violation of lhe provisions of the criminal procedure, erroneously and incompletely 
eslablished state of facts. violation of (he Criminal Code and the decision as to the 
criminal sanction, with the proposal that the appeals be granted, the firsl-instance 
Verdicl revised and the Accused be acquilled of the charge, or thal i t  be revoked 
and holding of a trial be ordered for the purpose of remedying the violations slated 
in the appeals and at which R e  accused would be heard as witness, with 
mandatory exclusion of the public pursuanl lo Article 235, as read with Article 317 
of the BiH CPC. 

The Prosecutor of the Prosecutor's of BiH submitted responses to the appeals 
moving thal they be dismissed as unfounded and that the first-instance Verdict be 
upheld. 

In the session of the Appellate Panel held on 24 April 2008, pursuanl to Article 304 
of the BiH CPC, the Defence Counsels briefly presented the appeals, whereas the 
Prosecutor of th'e Prosecutor's of 8iH responded lo  them, in which process they 
fully maintained the respective arguments and proposals presenled in writing. 

Having reviewed the conlesled Verdicl wilhin the limils of the appellate arguments, 
Ihe Appellale Panel rendered the decision as slaled in the operative part for the 
following reasons: 

1. Essential violations of the provisions of criminal proceedings 

Within these appellate grounds the Defence for the Accused maintains that the 
conlesled Verdict is based on evidence on which a verdict cannot be based 
according to the provisions of the CPC (Article 297 (1) i) of the 8iH CPC), and that 
the right of the Accused lo defence has been violated (Arlicle 297 (1) d) of the BiH 
CPC). 

In the elaboration of those assertions, the appeal by the defence counsel Dakic 
claims lhst the Trial Panel, contrary to Article 273 (2) of the BiH CPC, allowed the 
reading of the statements of witnesses Anda KrljiC and Rufija Sabit as evidence. 



In support of this assertion the Appeal states the argument that both of the 
referenced witnesses as elderly persons have the usual health difficulties. such as 
high blood pressure, difficulty in moving, etc., which cannol be subsumed under the 
situation defined by the cited provision according to which their presence at the 
Court would be very difficult due to important reasons; the impression is, at least. 
that it does not ensue from the submitled medical findings. It is especially evident 
that it was necessary to direclty hear the witness Rufija SabiC in order that the 
statements of the other witnesses could be verified. 
The appeal claims that the right to defence was violated by such action of the 
Court, due lo which the Defence was not provided with the possibility of cross- 
examination of the witnesses. 

In the response to the appeal by the Prosecutor in respecl of thal appellate 
assertion i t  is staled lhat il is on the Court lo assess whether there exists or no1 
sufficient evidence lo allow exception froin lhe direct presenlation of evidence, and 
that in the particular case, the Court based its decision on the Finding and Opinion 
by the medical expert witness for both witnesses (Exhibit Number 147, main trial of 
27 August 2007). 

Unlike the appeal which builds up its asserlions on the impression. the first-inslance 
Court deliberating, in the first place, about this factual issue - whelher the arrival of 
the witnesses and lheir appearance before the Court is difficult, starts from Ule 
position taken on the basis of resulls of psychialric experl evalualion supporled by 
the finding of lhe clinical psychologist in respect of the wilness KrljiC, lhat is. the 
exactness of the medical hnding regarding the witness SabiC who was found to 
have been a serious heart patient who, in addilion, has a spine disease due to 
which she is unable to move. not even to go out of the house, which certainly falls 
within important reasons. as the first-instance Court reasonably concludes. for the 
exception to the principle of direct hearing of the witnesses. Additionally, that Court 
provides the reasons why i t  considers thal this does not concern decisive evidence 
(e.g. when it  was stated that witness SabiC was not an eye-witness of the event 
pertaining lo the rape of lhe Witness 'A'), prior to drawing a final conclusion, in lhe 
correclness of which this Panel has no doubt, that this by no means violates ltie 
right of the Accused to defence. 

However, this Panel wishes to indicate lo the incorrect action by the firsl-instance 
Panel in respect of issuing orders lo  the Proseculor's Ofice a1 the main lrial, in lhe 
particular case, lor the conduct of the forensic psychialric evaluation of the wilness 
Anda KrtjiC. More specifically, if the first-instance Courl had considered thal forensic 
psychialric evalualion of the witness was necessary in order that a decision be 
rendered on whether the witness would be heard directly or not, it could not have 
referred the Proseculor's Office lo conduct of the referenced expert evalualion, bul 
it itself should have conducted it, given thal the proceedings are no1 in the phase of 
the investigation and that, at lhe main trial. the proceedings are governed by the 
Trial Panel which, consequently, and under its assessment, decides inler alia on 
whelher it will conduct expert evaluation for lhe sake of clarifying 
not. 



Further. the appeal claims that the first-instance Court grossly violaled the 
provisions of the criminal procedure code by not allowing Taljana Palija, wife of the 
Accused. whereby the right of the Accused lo defence was violated. 

More specifically. the appeal warns thal the privilege of not testifying established in 
favour of the spouse of the accused, which is stipulaled in Article 83 of the BiH 
CPC, does not mean that she is prohibiled from testifying, as is incorrecuy regarded 
by the first-instance Court. 

Also, bearing in mind Article 285 (3) of the BiH CPC which slipulales lhal, until the 
. hearing, the wilnesses should be placed out of the court-rooni. the appeal claims 

thal the first-instance Court violaled thal provision having failed lo warn the 
audience in the court-room about those circumstances. The appeal itnderlines lhal 
il is not lrue thal Tatjana Palija was present in the courtroom during the hearing of 
all the witnesses, but was present at the hearing of lhe wilnesses under the first 
Count of the Indictment, but not under the second Cou~il ,  in respecl of which she 
was only able to provide useful information. 

The appeal claims lhat Tatjana's testimony on the events in SabiCa Sokak /alley/ in 
the summer months and the role of the Accused would be important, contrary to the 
position of the first-instance court which was presented in the lndictmenl, by which 
she would testify about family life of the Accused al  the time lhal came considerably 
after lhal covered by the Indictment. More specifically, as this appeal stresses. 
Senad $abiC and Dika AtiSiC confirmed that Tatjana Palija came lo thal alley every 
day bringing help lo  them and spent days with them. Furthermore, the Defence did 
no1 slate the name of this witness in the announcemenl. given that the Prosecutor's 
Office, in the course of the proceedings, initially withdrew evidence by Dika AliSiC. 
and it was only after her testifying thal the need arose for hearing Taljana Palija. 
Afler all, the Defence has the right to propose witnesses unlil the completion of lhe 
main trial. 

The Prosecutor noles in his response lhat il is incorrect lhal the Prosecutor's Office 
wilhdrew the evidence of witness Dika AliSiC; thal lhe Court rendered ils decision on 
the hearing of Tatjana Palija primarily for the reason lhal she allended the hearing 
of the witnesses (Exhibit 147, main trial of 27 August 2007), but not for !he reason, 
as the Defence wishes lo show; lhal none of the witnesses mentioned ltlal al the 
relevanl time Taljana knew the Accused, lhat her marriage came as a surprise (for 
the wilnesses of the Prosecutor's Office) whereupon she did not come to the alley 
any more (main trial of 5 September and 10 July 2007). 

The first-instance court took its stand on this issue which was also raised during lhe 
lrial wilhin Chapter - Non-admittance of Some Pieces of Evidence, on pages 16 
and 17 of the reasons for the Verdict. 

First and foremost, because the first-instance Panel refused a molion by some of 
the parties in the proceedings, the complain1 about the violation of the procedural 
law is unfounded as such violation exists only if the Court does not present any 
reasons for its decision, which is not applicable in this case, given lhat the first- 



instance Panel actually did so. If,  on lhe other hand, the first-instance Panel 
presents reasons which are claimed by the appeal as not being justified and 
sufficient, which essentially arises from the contenls of the complaint, in thal event 
the complaint refers lo  the incompletely and incorrectly established stale of facts 
because of the non-presentation of that piece evidence. 

As for the appellate complaint referring lo the applicalion of Article 83 of the BiH 
CPC, the first-instance court correctly interprets the contents of that Article; i t  does 
not state that a spouse is rohibited from testifying as lhe appeal imputes to il. but + only states on page 17. the 5 paragraph from the top of the page of the contested 
Verdicl thal the Court had in mind lhe cited Article which allows the spouse of lhe 
accused to refuse to lestify, which are completely different concepts. Besides, the 
appeal intentionally disregards the provision set forth in Article 81 (1) of the BiH 
CPC which is ciled' by lhe first-instance court and afterwards the firsl-instance 
court, startilig from the contents of that provision, applied il correclly on the 
siluation which refers to the assessment of relevance of the evidenliary proposal of 
the Defence that Tatjana Palija be heard as a wilness. 

As for the appellate argument on lhe alleged failure of the Court lo warn lhe 
audience in lhe court-room about the circumstance lhat the wilnesses be placed 
outside the courtroom until the hearing, as slipulated by Article 258 (3) of the BiH 
CPC. the appeal incorrectly inlerprets lhis provision given that i t  refers to the 
obligation of lhe presiding judge to direcl the witnesses and expert witnesses lo the 
assigned lo lhem oulside the courtroom where they shall wait until called for 
queslioning. Therefore. the Court does not warn the audience in the courl-room bul 
the witnesses, whereas the inlormalion about who lhe wilnesses are it obtains from 
Arlicle 260 (2) of the BiH CPC, which stales lhat the Prosecutor, after reading of lhe 
indictment, shall briefly stale the evidence on which he based the indictment, thal is 
to say, from the announcement by the Defence of evidence which the Defence will 
offer in its defence. as slipulaled in Article 260 (3) of the BiH CPC. As the Defence 
did not announce that i t  would hear Tatjana Palija as a wilness, which was the 
purpose of the cited Article, the Court did not have any informalion aboilt thal 
possibility so that il could remove her from the court-room, nor did it, with respect to 
tlle principle of holding a public main trial, have any need to do so. 

On thal occasion. the first-instance court presenled all the necessary and. 
according to this Panel, convincing reasons, which were affirmed by the 
Prosecutor's Olfice in its response when it  logically notes thal, if Tatjana had known 
Ihe Accused a l  that time, her friends such as Dike AliEiC's daughter-in-law. would 
not have feared when the accused Palija appeared in the slreel - for which reason 
it considers the presentation of lhis evidence as irrelevant, so lhat the opposite 
positions of the appeal, including the one maintaining that the right of the Accused 
to defence was violated, cannot be accepted as correct. 

Actually, the appellale argument on lhe alleged violation of the right to defence in 
Ihe referenced context indirectly implies thal the first-instance court turned a deaf 
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ear to the 'Equality of Arlns' principle referred lo in Article 14 of the BiH CPC, which 
also cannot be accepted bearing in mind thal the same court dismissed a motion by 
the Prosecutor's Office that, pursuant lo Article 273 (2) of the BiH CPC, the 
statement of the injured Hilmo Suljanovit be read out. 

Besides. the evidence presented at the main trial lo which the Court refers in lhe 
Reasoning of the contested Verdict confirms beyond doubt lhe eslablished state of 
facts and the conclusion of the first-instance court lhat the Accused commilled the 
criminal offences in the manner as described in the operative part of the Verdict, so 
that. even in the case lhat Tatjana Palija had been heard as a witness, her 
testimony, accordirlg to this Panel, would not have substantially changed the 
conclusion of the colltested Verdict on the criminal responsibility of the Accused, 
which is also the reason for refusing this appellate complaint. 

The appeal further claims that the first-instance court should not have accepted lhe 
facts referred to items 7. 1 1 .  13 and 18 as established. given that under the Rule 94 
(B) of the Rules of Procedure and Evidence, a fact cannot be accepted as 
established if, itiler alia. it co~itains legal characterizalion, i t  addresses the criminal 
responsibility of the Accused and affects the right of the Accused lo a fair trial. In 
this regard. Ihe appeal claims lhat the established fact referred to in lhe above 
items are unacceptable because they contain the elemenls or qualifications of the 
criminal offence of persecution, murder. rape, pillaging, torture, beating and 
destruction of property. 

The Prosecutor notes in his response to lhe appeal that the appeal of the Defence 
on this plane does not present any arguments and that, in respect of  this issue, the 
Court stated its position in detail in ils written Decision of 14 November 2007. 

Tlie Verdict took a clear stand about this issue in Section: a) "Established Facts", 
on pages 12 (in respect of Item 7) and 13 (in respect of Items 11. 13 and 18) 
providing clear and acceptable reasons which lhis Panel completely accepted, due 
to which the facls established by the final decision of lhe International Criminal 
Tribunal for the Former Yugoslavia in the Judgment in the case Of Pmsecitlor v. 
Radoslcv Brdariit~ (IT-99-36) of 28 November 2003 were accepted as proved. The 
first-instance court rendered the referenced decision bearing in mind the obligation 
of observing lhe right lo a fair trial guaranteed by Article 6 of  the European 
Convention for the Proteclion of Human Rights and Fundamental Freedoms and 
the BiH CPC, being guided by the ICTY case law referring lo  the Rule 94 (B) of lhe 
Rules of Procedure and Evidence of lhe ICTY (which stipulates that judicial notice 
may be taken of adjudicated facl if such fact is distinct, concrele and idenlifiable if it 
is restricted to factual findings and does no1 include legal characterizations, i t  was 
contested at trial and forms part of a judgement which has eilher not been appealed 
or has been finally settled on appeal or il was contested a l  trial and now forms part 
of a judgement which is under appeal, but falls within issues which are not in 
dispule during the appeal. Furthermore, i t  must not atest to the criminal 
responsibility of the Accused or be a subject of a (reasonable) dispute between the 
parties in the present case, and il cannot be based on the plea agreements in 
previous cases and impact on the righl of the accused to a fair trial). 



Given that the facts from the ICTY final judgments, which were accepted by the 
first-instance court, completely satisfy the referenced criteria. the presumptive and 
unsubslanliated complaints of the Defence are heieby refused as ill-founded. 

Nevertheless. this Panel notes that the accepted facts referred to in Section 11 ( p. 
13 of the contested Verdict) are lo some extent awkwardly worded, slating that 'the 
fact lhal there was a widespread or systematic attack against the Bosnian Muslim 
and Bosnian Croat civilian population in Bosanska Krajina". More specifically, it 
would seem in this way that the legal conclusion about the existence of a 
widespread or systematic atlack, which actually constitutes the elernenl of the 
offence, was adopted from the ICTY final judgment, although it is evident from the 
further wording of the referenced Section lhal the first-instance court accepted only 
the facts and on that basis, although using incorrect terminology from the correctly 
established lacls, it rendered correctly the legal conclusion about the existence of 
the widespread or systenialic atlack. 

For the above reasons, the appellate complaints are hereby refused as ill-founded. 

The appeal further indicates to the unlawfulness of evidence when the Court 
allowed the admission of unsigned documents and docun~ents whose aulhor 
cannol be established into documentary evidence, which is in conlravenlion of 
Article 274 (2) of the BiH CPC. It is also indicated to the non-compliance with Article 
253 of ihe Bin CPC. which prescribes the compulsolv keepina of the record, more 
specifically, the Defence was provided only wilh audio recording, bul no1 wilh 
transcripts of the records. 

As for the idenlilication of the Accused in the court-room, the appeal builds LIP the 
argument about self-persuadedlself-silggestive witnesses2, especially in respect of 
testifying by the witness Fikreta KurbegoviC who was convinced lo have seen in the 
court-room lhe man who was bealing her husband on 25 May 1992, whereas vice 
versa, the key witnesses such as Raif BegiC and the Witness "A' did not recognize 
the Accused in the court-room. 

The Prosecutor notes in his response lo the appeal lhat the appeal does 1101 state 
what pieces of evidence are at issue; that lhe Defence evidently mixed the notions 
of "admission' and .evaluation' of evidence; the facl that a document is not signed 
and does not have a date or seal, does not necessarily mean lhal i t  is not aulhenlic, 
because the authenlicity of ihe document should obselved in relation to ils source, 
and consequently they should be regarded as having been made by lhe ar~lhorilies 
that possessed them and where they had been found, which. in this case, is the 
Sanski Mosl Municipality and the Public Security Service upon the witlidrawal o l  lhe 
Serb authorities. Those documents were received under the principle of 
subordination and in accordance wilh official operations, and lhus they shot~id be 
viewed fro111 the aspect of oKicial correspondence and keeping of archive malerials, 
in olher words, the distinction between the internal correspondence (uncerlified 
copies) and the outgoing correspondence. sent outwards, which is sianed and 



certified with a seal, should be taken into account. Therefore, the uncertified 
documents that were found in the Archive do not (necessarily) mean lhal they are 
not authentic. 

The Appellate Panel holds thal these complainls as well as those in olher parts of 
the appeal in essence repeat what the Defence claimed during the firsl-instance 
proceedings and about which the first-instance Verdict took its position. Namely, in 
respect of lawfulness of evidence the Verdict specified its position on page 22. 
paragraph four and on pages 23 and 24; whereas the issue of the identification of 
the Accused was addressed on pages 33 and 34. Generally speaking, as regards 
the describing of the scope of the review of the first-inslance decision wilhin the 
appellate proceedings, the Appellate Panel finds lhal tlie appellate proceedings are 
not the opportunity for the parlies to repeatedly defend their arguments, because 
lhat is not Ihe de IIOVO trial. The general rule is lhat the Appellale Panel does not 
review the arguments which do not contain averments either about miscarriage of 
justice which makes the Verdict eligible for revocation, or aboul an error in the 
eslablishing of the slate of facts with the same procedural effect. 

As for the lawfulness of evidence. the first-instance Verdicl does not make any 
errors which Could call into question the propriely of its bases and the correclness 
of [he conclusions ensuing from them. 

In the first place, the Panel holds lhal the first-instance Verdict gave in its 
Reasoning a clear and reasoned position aboul the issue of lawfulness of the 
presented evidence. the position which is completely accepted by this Panel, given 
the fact lhat a document which was found in the Archive of the authorities lhal 
possessed il is not signed or does not have a seal does not necessarily mean that 
the document is not credible, in other words, that it is unlawful. In particular. the 
appeal presumplively calls into question the lavvfulness of evidence, wilhoul 
specifically stating what specific evidence is concerned, and without contesting the 
correctness of the conlents of lhat evidence (il cannot be expecled in lhat case that 
the Appellate Panel makes the check of one piece of evidence after another). In the 
particular case, this does no1 concern unlawful evidence obtained through the 
violation of the basic human righls and freedoms and the essential violations of the 
procedural law, on which it is no1 possible lo base a court decision. Besides, the 
first-instance Panel reviewed the evidenliary value and admissibilily of each 
individual document, in the light of all of the presented evidence, both lhe 
documentalion and statements by the witnesses, and only on lhe basis of such 
assessment it drew a conclusion as to whether some fact was proved. completely 
observing the principle of the lawfulness of evidence. 

The appellate argument of the Defence Counsel which refers lo  the violation of the 
righl lo  defence of the Accused because the record of the work at the main trial was 
no1 kept, the Appellate Panel finds ill-founded. To tell the truth. Ihe Defence 
Counsel refers in lhe Appeal lo Article 253 (1) of the BiH CPC reading: 'A verbalim 
record of lhe elllire course of fhe mail] trial musl he kept+. However. the legal 
provisions allow the keeping of the record in the form of a wrilten record or by 
making an audio (sound) recording. Thus, Article 155 of the BiH CPC specifies: 'As 



a rule, all undertaken eclions di~ring lhe crinlinel procedure shall be lape 
recorded ...' During the first-instance proceedings in this case, the audio recording 
of the entire course of the proceedings was made, and the Defence Counsel and 
the Accused personally had the right and possibility to receive that recording. Ill. 
founded is the assertion of the Defence Counsel that the first-instance court did not 
act in compliance with the law, for the reason that the audio-recording, pursuant to 
the cited legal provision, constitutes a valid record. The Delence Counsel by no 
means contests the correctness, authenticity or completeness of that audio- 
recording (which is easily available, literal and contains the entire course of the 
proceedings), so that it is unclear how the right of the Accused could have been 
violated in this respect. 

As for the allegations in both Appeals, especialfy the Appeal by the defence 
counsel Dragostav Peric regarding the identikation of the Accused in the court- 
room by the only surviving pariicipant of the incident which is factually described in 
detail in Section 1 of the operative part of lhe first-instance Verdict. the witness Raif 
Begit, who says at one poinl that 'by the present figure he does not resemble ihe 
man who was on the site al  thal ti~ne ..." (Transcript of 29 March 2007, p. 83). The 
Appellale Panel does not find any contradiction with the categorical assertion by 
that witness-vlclim thal he is conlident that it was Palija (Transcript of 29 March 
2007. p. 84). More specifically. at the main trial this witness gave a logical 
explanation why lhe Accused in the courtroom did not resemble that Inan who was 
Ihe offender in the relevant event, bearing in mind exactly the key words which link 
the appearance of the Accused to the present shape, when he is fatter than he was 
at the time of the event, to which the Prosecutor rightlully indicates in her response 
to the Appeal. Allef all, even a crude comparison of wartime photographs of the 
Accused with his appearance at the time o l  the trial (Exhibits of the Prosecutor's 
Office: Number 23 - Photographs o l  Jadranko Palija scanned from the Relugee 
Identity Card and the excerpt from the ClPS Database, Number 24 - Wartime 
photographs of ttre Accused. Nuniber 25 - Excerpt from the ClPS Database wilh a 
photograph of 19 February 2004 and Number 27 - Refugee Identity Card to llie 
name of Jadranko Palija Number 1705193 of 30 June 1993) almost makes one think 
that this concerns different persons and not exaclly the same person. 

In respect of the idenlificalion of the Accused in the courtroom, the Panel notes lhat 
this objeclion was often repeated in the riled appeals and thal it was always 
repeated in the same manner, as a rule, the incorrect one. More specifically. the 
identification of the Accused in the courtrooln by the wilness does not conslilule al 
all an act o l  proving in the manner as stipulated in Arlicte 85 (3) of the BiH CPC. 
Whether the witness recognized the Accused in the courtroom or not, cannot be 
regarded as identification in terms of the cited legal provision, bul can only be 
assessed in terms of the evaluation of validity and relevance of the witness 
himselllherself (evaluation of his testimony), whereas the situation that the witness 
does not recognize the Accused in the courlroom does not diminish the fact lhat the 
Accused is exactly the person who committed the criminal offences he is charged 
with. In the particular case. the first-inslance court did not have anv reason to 
separately assess the identificalion of the Accused in the 
the basis of the evidence presented, observed individually and 



been proven beyond any reasonable doubl established the identity of the Accused, 
his presence and role in the events in lhe area of the Sanski Most Municipalily in 
the relevant period, for which reason this appellate argument is also refused as ill- 
founded. 

Additionally, the ICTY case law goes in support of the referenced deliberation when 
the Trial Camber did not attach any positive probalive weigh13 to the issue of 
idenlification in the courtroom in the Kunerec e l  el. Case. 

Conlrary lo the appellate arguments concerning the essential violations of the 
criminal procedure provisions, following the review of the firsl-instance Verdict. the 
AlJpellate Panel finds that the Trial Panel adduced evidence by hearing both the 
Prosectrlion witnesses and the Defence witnesses, reviewed the adduced evidence 
of objective relevance and provided a comprehensive evalualion of that evidence. 
individually and collectively, including the assessmenl of inconsistency of witness 
testimonies and lheir credibility, and thus this Panel finds lhe conclusions of lhe 
Trial Panel enlirely acceptable. For this reason. Ihe Appellate Panel finds lhal lhe 
referenced complaints by the Defence remain without the necessary faclual and 
logical grounds and are, as such, of no use for any lurther consideralions, either on 
theoretical or practical level. 

2. Regarding incorrect application of substantive law 

Appeal 

The Defence argtres the incorrect use of the subslanlive law, given lhal the finl- 
instance Court introduced case law, as a source of law, which is impermissible. 
given lhal the trial should have been conducled pursuant to the provisions of the 
Criminal Code and lhe Criminal Procedure Code which was applicable in 1992. By 
such action (he Cotrrt most bfatanlly violated the principle of legality, and lhus the 
Verdict appears to be unlawful and incorrecl in lhal respecl, as well. 

The Defence further refers lo Article 7 of the ECHR and Article 15 of lhe ICCPR, 
slating lhal the same principles have been developed by the provisions of Article 3 
(Principle of Legalily) and Article 4 (Time Conslraints Regarding Applicability) of the 
BiH CC. and in this regard it reminds that crimes against humanity, as a separate 
category of criminal offences, were not provided as a separale criminal offence by 
the previous criminal legislalion, although many basic criminal offences which may 
amounl lo crimes against humanity, were envisaged in different chapters of thal 
law. Consequenlly, the application of the new Criminal Code in which lhe crimes 
against humanily are specified as a separate criminal offence, would bring aboul 
the violalion of lhe nclllur~~ crin~en sine lege principle in this case, whereby the 
inadmissible extension of lhe jurisdiction of the court mtio nleteriee would occur. 
The law which is more severe for the perpelrator cannol be applied only because 
the criminal offence was not slipulaled as a separale form. 



Finally; the appeal claims that it is evident that in this case the criminal code was 
incorrectly applied. given that the law has changed on a number of occasions since 
the commission of the criminal offence, whereas the Criminal Code of SFRY and 
the Criminal Code of FBiH are more lenient for the perpetrator of the criminal 
offence than the Criminal Code of BiH, and by the very application of the latter 
Article 7 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms and Article 15 of the lnler~iational Covenanl on Civil and 
Political Rights are violated. 

The Appellate Panel notes that, during the proceedings, the Defence argued the 
incorrecl applicalion of substantive law in this case being of the view that the 
application of the Criminal Code of BiH constitutes a violalion of the principle of 
legality, that the Trial Panel had in mind all the objections of the Defence in {his 
regard and correctly based its decision regarding the applicalion of substantive law 
on international and national legal norms. 

The Trial Panel was of the opinion that i t  was Important to pay altention to the 
principle of legality and the principle of time constraints regarding applicability of 
substantive criminal law, in respect of the lime of the perpetration of the criminal 
offences (during the period from May 1992 to October 1995), and the Criminal 
Code which was effective then. 

The Trial Panel slated the rule of the principle of legality pursuant lo Article 3 and 
the applicability of the Criminal Code wilhin time constraint. Article 4 of the 8iH CC. 
and Article 7 (1) of the ECHR and Article 15 (1) of the lnlernalional Covenanl on 
Civil and Political Rights (ICCPR). However, the Panel also addressed the 
exception lo the same principle pursuant lo Artide 4a of the BiH CC, Article 7 (2) of 
the ECHR and Article 15 (2) of the ICCPR. 

Article 4 a) of the BiH CC actually adopted the provisions of Article 7 (2) of the 
ECHR and Article 15 (2) of the ICCPR, and thereby explicitly allowed the 
exceptional deviation from the principle referred to in Article 4 of the BiH CC and 
the deviation from the compulsory applicalion of a more lenienl law in the 
proceedings pertaining to the criminal offences under International Law and 
charges which include violations of the rules of international law. Such position has 
been taken in the jurisprudence of the Courl of BiH l~itherlo in compliance wilh the 
international jurisprudence'. 

Bosnia and Herzegovina, as the successor slate of the former Yugoslavia, ratified 
the ECHR and ICCPR which cover the relevant time of the perpelralion of criminal 
offences. For this reason, lhese treaties are binding upon Bosnia and Herzegovina 
so that the state authorities of Bosnia and Herzegovina must apply them, and 
accordingly Article 4 a) of the BiH CC constitutes only a domestic legal reminder, 
given that i t  would not be necessary for the applicalion of the referenced irealies 
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which are binding upon all c o ~ ~ r t s  in BiH, whereas Article 4 a) of the BiH CC is not a 
compulsory requirement for its application. The same provisions as in Articles 3 and 
4 of the BiH CC can be found in the CC of the Brtko District. Federation of BiH and 
Republika Srpska. 

There is a rule and an exception to the principle of legalily, which are equally 
relevant and important. The European Court regarded both the rule and the 
exception to the principle of legality as equally recognized and as being integral 
parts of the same principle. The European Court addressed this issue in at least 
two cases.' 

On reviewing the appeals of the Defence, the Appellate Panel regards that the 
Defence develops some legal and theoretical considerations on the principle of 
legality without providing any argument which shows lhe kind of presumptive 
application of law in the Verdict. The appeal is presented as apparent violation of 
the principle of legality because the Verdict arbitrarily applied the substantive 
criminal law when those criminal offe~lces were not regulaled by the applicable laws 
of BiH and when the customary international law and general principles were not 
directly applicable. 

The Verdict thoroughly explains why and how the actions with which Jadranko 
Palija is charged constitute the criminal offences under the BiH CC. The Defence 
invokes Articles 3 and 4 of the BiH CC and 7 (1) of the ECHR to substantiate its 
conclusion that the Trial Panel applied incorrect subslantive criminal law in this 
case. 

However, the Defence completely forgets and disregards Article 4 a) of the same 
BiH CC, Article 7 (2) of the ECHR and Article 15 (2) of the ICCPR, which constitute, 
as has already been said. the basis for the Verdict. As the Trial Panel explains in 
detail in the Verdict. Article 4 a) is the provision which was also accepted by the 
Conslilutional Court of B~H.' It is consistent with the ECHR, jurisprudence of the 
European Court and lhe ICCPR. Mosl iniporlanlly, crimes againsl humanity and 
crimes against civilians, which are addressed in this case, were a part of the 
international customary law a l  the lime when the Accilsed was involved in the 
actions of which he was found guilty. Pursuanl lo Article 4 a) and international 
customary law, the conduct of the Accused constituted lhe criminal offence in 1992. 
The Trial Panel did not need to look for comparative provisions in the Criminal 
Code of the SFRY which was applicable at the relevant time in order lo  justify its 
Verdict. Indeed the Trial Panel only noted that such provisions existed. I t  is 
sufficient that international customary law covers the conduct prohibited by Articles 
172 and 173 of the BiH CC, in order for it l o  be a basis for handing down the 
Verdict in this case. 

Finally Article 4 a) of the BiH CC, which the first-instance Verdict rightly invokes. 
provides that Articles 3 and 4 of the law do no1 prejudice the lrial and punishing of a 
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person for an offence or omission which, at the time of commission, constituted the 
criminal offence under the general principles of international law. Thus. Articles 7 
(2) of the ECHR and Arllcle 15 (2) of the ICCPR were praclically adopted again. 
The substantlal basis of the Verdict is complelely omitted from the arguments of the 
Defence which, in addition, do not contain any explanation, nor do they provide any 
argument why customary international law and general principles were no1 directly 
applicable in the case at hand, and therefore, no grounds for appeal exist in this 
respecl either. 

3. Regarding incorrectly and incompletely established state of facts 

General considerations with regard lo the assessment of the probative power of 
testifying 

As for tlie complaint regarding lhe credibilily of lestimonies on which the firsl- 
inslance decision is based, the Appellate Panel noles lhal a reliable and detailed 
teslimony is necessary for rendering a fair decision by the Trial Panel which is 
based on law. In addition. the Appellate Panel was aware, as regards the approach 
lo teslimony and a well-intended one, thal il is generally inexlricably connecled lo 
the issue of the volalilily of human perceplion and different cognitive capacities of 
each witness. Besides, in the war crime cases, leslimonies have lheir specificities 
related to the circumslances under which the original statements were given 
immediately afler the end of the conflicl lo police, prosecutor's office or courts 
whose members, with the exception of lhe ICTY investigators, were as a rule of lhe 
same ethnic background, lhal the witnesses lhen could not even anlicipale lhal tlie 
time would come when unreslricted freedom of movemenl would be in place. that 
members of different groups, until recently opposed in the war, would become 
neighboitrs again. Besides, witnesses were often compelled lo change their place 
of residence7. All of lhal conlribuled to the interpolation of numerous other events 
into the memorizing process belween the lime when the information about the 
relevant event was coded in the mind of the witness and the lime of testifying. 
resulting necessarily in the loss or distortion of information. Also, under the 
provisions of the new CPC, witnesses are questioned by police or proseculor's 
office during the investigation, whereas at a main lrial all of their statements are the 
subjecl of direcl and often detailed cross-examinalion during the proceedings which 
is adversarial by ils nature. Due to this reason il is logical to expect that, at a main 
trial lheir slatemenls would differ in delails in respect lo what they stated previously 
or what they did not state and what they recall at the main trial. For these reasons, 
the Appellate Panel had in mind lhe approach by the ICTY Trial Chamber lo this 
issue when i t  is slated: 

. In evaluating the evidence given by witnesses. the Chamber has laken inlo account lhal lhe 
alleged evenls look place almosl len years before the witnesses presented thelr leslimonles in 
courl. The Chamber accepls lhal due lo lhe bng period elapsed behveen (he alleged comrnissbn of 
Ihe crimes end the lrial, vrimesses cannol reasonably be expecled lo recall lhe precise minutiae. 
such as exact dales or limes, ol evenls. The Chamber lurlher noles thal many Prosecu~ion 
wilnesses were transferred lhrough a number of diflerent delenlion 
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nlay. lor some. have amounted lo lraumalic experiences. The Chamber linds lhal such witnesses 
canno1 bC expeelea lo recan each and every de~ail regarding the sequence or details of Ihe events. 
The Chamber lunher shares the view ol Trial Chamber I1 lhal in most inslances lhe oral evidence ol 
a wilness wlll no1 be idenlical wilh [he evidence given in a prlor slalemenl. ll lies in lhe nalure ol 
criminal proceedings lhal a wilness may be asked diflercnl queslions al lrial lhan he was asked In 
prior interviews and lhal he may remember addilional delalls when specilically asked in cou rl... The 
Chamber has not allached partlcuiar slgnilicance to mlnor inconsistencies in the lesllmony ol a 
wilness or irrelevant discrepancies in peripheral mallers in [he leslimonies ol dillerenl witnesses 
who leslllied lo the same evems. The Chamber has, however, only allached probative weigh1 lo 
evidence submiltea by wilnesses who were, as a minimum, able lo recounl the essence of the 
incidenl charged in sufllclenl de1aiLd 

Complaints about credibility of testimonies of Prosecution witnesses: 

Defer~ce Cou~isels for lhe Accused, each on his part, object lo the regularily of the 
slale of facts established by lhe first-instance Verdict which in lhe first place, was 
based on lhe teslimony by the Proseculion witnesses, as follows: 

As for Seclion 1 of Verdicl 

This Seclion of the slate of facts eslablished in the firsl-inslance Verdict refers lo 
Ihe participation of Ihe Accused Jadranko Palija, together wilh olher soldiers of the 
Army of (he Republika Srpska, in lhe attack on the civilian populalion of lhe hamlet 
of BegiCi - the village of Kljevci, a1 lhe relevanl time, lo the separation of women 
and children from men whom lhey look across the fields called Vi~logredine, lo the 
arrival at a slaughterhouse next to the bridge on the Sanica River where the 
Accused killed Miralem Cerit and Enver CeriC, and lhen on (he interseclion in 
Vrhpolje, he killed lsmel KurbegoviC, whereas on the main road lowards Sanski 
Most he killed lrfan Begit and lhen he also killed Enes DizdareviC on the Vmpolje 
bridge, and logelher wilh other soldiers he took part in the killing of olher civilians 
whose names are stated in the operative part of the Verdicl. 

Tlie appeal by ihe defence counsel Petit Dragoslav analyses the testimony of the 
only sirrvivor from lhose events, the wilness-viclim Raif BegiC, against the 
slalemenls he gave for record on different occasions, noticing inconsislencies in his 
lestimony. 

The appeal by the defence counsel Ranko DakiC also indicates lo the illogical poinl 
in [he testimony by the wilness Raif BegiC, and particularly notes lhal, unless 
si~bstantialed by olher evidence, the slalemenl of a wilness should be laken with 
greal caution, that is to say, such statement cannot be accepted for a slill slronger 
reason lhal much lime has elapsed since 1992 and, therefore, lhe slalemenls of 
witnesses, generally speaking, have restricted value. 

As the confirmalion of the doubt in the credibilily of the lestimony by the witness 
BegiC, bolh appeals slale a part of his slalemenl describing the way in which lsmel 
KurbegoviC was killed. More specifically, under lhe lestimony this wilness gave to 
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the court in Sanski Most. lsmet KurbegoviC was killed in such a way that Jadranko 
Palija shot one bullet in his forehead in cold blood, whereas at the main trial he said 
that Jadranko shot 'him" providing no details as to which part of the body. In 
connection with that. the incontestable medical documentation indicates to the fact 
that lsmet Kurbegovit had entry and exit wounds in the area of ribs but not in his 
skull which, according to the appeal by the defense counsel Perit, would be more 
logical, because the deadly bullet was fired in his forehead, as stated by the 
witness Begit. 

In his response to the appeal the Prosecutor notes that there is no reason for the 
Court not to give credence to Rail BegiC if i t  takes into consideration the entire 
statement of his. particularly his deeply moving testimony given at the main trial. 
Besides, his testimony has been confirmed by the statements of other witnesses 
(main trial of 19 April. 9 May, 10 May 2007) and by the record on exhumation of 
mass graves from which bodies of those taken from BegiCi were exhumed (Exhibits 
Numbers 93. 94. 95), and accordingly the testimony that the death of civilians from 
BegiCi was the consequence of Jadranko Palija's activities, also. within the wide- 
spread and systematic attack against the civilian population is not called into doubt 
by anything. 

As for Section 2 of the operative part of Verdict 

This Section of the opefative part of the contested Verdict relers to the fact that in 
the summer of 1992, the Accused came to a house where he found two women 
with two children, who had come to get food, and having asked for their identity 
documents, he Intimidated them, telling them that their life in Sanski Most was 
worthless, and under the pretext that he wanted to search the olher part of the 
house which was locked, he took female A to the entrance door to that part of the 
house, broke down the door and, having come inside, he raped her threatening her 
with a pistol, and then threatened to kill her if she spoke about what had happened. 

The appeal by the defence counsel Ranko DakiC points out the contradictions 
between the statements that the witness "A' gave during the investigation and at 
the main trial, and he objects the same to the witness Senad SabiC saying that his 
statement is contradictory in its entirety, as is the statement by the witness Oika 
AliSiC, which in addition is illogical and factually impossible, as well as inconsistent 
with the statement of the witness 'A', about which the first-instance Court does not 
state a single word in the Reasoning of the Verdict, although it could not have 
rendered a convicting sentence unless the guilt had been proved beyond 
reasonable doubt. 

The appeal by the defence counsel Dragoslav PeriC also calls into doubt the 
statements of the witnesses which are, as staled, confusing and even contradictory 
as lo the essential facts, especially pointing out the stalemenl by the witness "A' 
when she describes the Accused and his hairstyle which is completely contrary lo 
Ihe descriplion referred to in Section 1 of the operative part of the Verdict. 



@ n his response to the appeal the Proseculor stales that the fact that injured party 
did not know the Accused does not call into auestion his responsibilitv, given the .. - 
consistent statements of other witnesses heard who knew ~ a l i j a  from before that 
lime. As regards the description of the Accused. the Prosecutor argues that the 
having a mullet haircut or not is a matter of time, given that a hairstyle changes at 
particular periods of lime, and photographs of the Accused taken during different 
periods in 1992 corroborate this assertion. 

As for Section 3 of the o~erative Dart of Verdict 

This Section of the slate of fact established hy the first-instance Verdict refers to the 
period from 1993 to October 1995 when the Accused, as a ~iiilitary police officer. in 
the area of Sanski Most, stopped Muslim civilians, intimidated and beat them, and 
participated in their arrest and taking them to a military police prison. 

The appeal by the defence counsel Ranko Dakit claims in relation to this Section of 
the Verdict that the responsibility of the Accused is based on the statements of self- 
persuaded witnesses whose stalements are illogical, conlradictory and most oflen 
they concern indirect testimony, even on the third hand. 

The defence counsel Dakit concludes in his appeal thal the first-instance Court 
ascribed all contradictions in the statements of the Prosecution witnesses and in 
documentary evidence as a consequence of the lapse of lime and human 
subjeclivily, whereas, by the contrast, he assessed the statements of the Defence 
witnesses, without any explanation, as implausible, illogical and untrue, being 
guided in the evaluation of evidence by the case law. but not by the Criminal 
Procedure Code, and hence rendered the Verdict based on a body of evidence, but 
no1 beyond every reasonable doubt. 

As opposed to the position stated in the Appeals this Panel believes thal the First- 
Instance Court, on the basis of the evidence presented at the main trial and facts 
established on the basis thereof, in a reliable manner concluded that the accused 
Jadranko Palija committed criminal acts as described under counts 1 through 3 of 
the operative part of the Verdict and correc!ly found that the described acts include 
all elements of the criminal offence of Crinres agairisl Hurnar~ily in violation of 
Article 172 (1) h), in conjunction with items a), e), g) and k) of the CC of BiH (counts 
1 and 2 of the operative part) and the criminal offence of W8r Crirries agahlsl 
Civilians in violalion of Article 173 (1) a), c) and f )  of the CC of BiH (count 3 of the 
operative part), which conclusion is fully endorsed by this Panel. 

Indeed, with regard to the evaluation of evidence on which the decision on 
responsibility of the accused is based, in the opinion of this Panel the First-instance 
Verdict provided valid and detailed reasons as to why certain facts were taken as 
proven and in a satisfactory manner explained and reasoned in which manner they 
evaluated statements provided by witnesses, as well as other pieces of presented 
evidence. The fact that the First-instance Panel did not evaluate evidence in the 
manner favorable for the Defense and that they did not analyze every sentence of 
statements given by the witnesses, either when they were examined during the 



course of the investigation or at the main trial, does not make the First-instance 
Verdict deficient and incomplete, but on the contrary. it is clear and focused on 
Important elements of the criminal offence at hand. 

The evaluation of evidence which is an important part of the Verdict, should contain 
an explanation as to the basis on which the Courl concluded (or did not conclude) 
the existence o l  importatit elenienls of criminal offence and in which manner 
contradictory pieces of evidence were evaluated. However, it does not mean that 
the Cotrrt is bound to explain absolutely every difference in witnesses' statements. 

Bearing in mind the foregoing, the First-instance Panel thoroughly dealt with the 
state of facts in the case alv~ays applying the standard approach when slating 
evidence they referred to, analyzing evidence individually and as a whole and 
preset~ting evidence on the state of facts. For these reasons the cotitested Verdict 
conlains valid analysis of all decisive facts, and therefore, the Appellate Panel 
believes lhat the objection staled in the Appeal lhat the evidence was not evaluated 
in the manner as prescribed under the CPC, is not valid. 

The averments slated in the Appeal pertain lo different interpretation of the 
contenls of the examined wilnesses' statements than the one rendered by the First- 
instance Panel, as well as their alleged conlradictions. Nevertheless, if the 
slale~nents are analyzed in their entirety and in relation to other evidence and not in 
fragments and out of the context as was done in the Appeals, lhen it is quite clear 
thal the presented evidence - primarily the witnesses' statements concurrently 
confirm the state of facts described in the operative part of the Verdict, as the First- 
Instance Panel correctly concluded. 

Moreover. pvrsuanl lo Article 15 of the CPC of BiH (he right of (he Courl lo evaluate 
Ihe existence or non-existence of facts is not bound or limited by special formal 
evidentiary rules. It is the position of this Panel thal if certain piece of evidence is 
lawful and valid and i f  i t  is aulhenlic and credible lhen such evidence, as opposed 
lo the avermenl stated in the Appeal, can be sufficient for finding the commission of 
the criminal offence even if such piece of evidence follows from lhe statement of a 
single witness. 

Thus, the statement of the wilness Rail BegiC, a direct eyewitness to the event 
described under count 1 of the operative part of the Verdict and the sole survivor of 
the execution, is likewise accepted in its entirety by lhis Panel as truthful and 
credible because i t  is coniplete atid convincing and does not leave any doubt thal 
the evenl took place exactly in the manner as described by the witness. 

When evaluating lhis witness slaternenl and upon the claim stated in the Appeal 
pertaining lo the it~consislency of his lestimony, [he Appellate Panel took a different 
approach when considering this issue compared to lhat of the appellanl. There is 
nothing in BegiC's stalement which would render il unrealistic, such as lack of 
faclual details, lack of nuances or personal attilude, that is, thal which would make 
his slalement bare, with a linear lendency, by always following the same line. For 
example. Rail Beg16 IesUfied about the killing of lrfan Begit a1 the bridge, saying 



thal the Accused called oul, 'You in lhe green jackel ....." before shooting him. The 
record on lhe axhumation conducted before Raif Begit gave his slatement on these 
circumstances confirmed lhal lrfan BegiC had worn a green jacket when he was 
shol and killed, thereby corroborating Raif BegiC's lestimony. Therefore, some 
imperfeclions and inconsislencies in the slalemenl of (his wilness, of which the 
Appeal speaks, give i l  convincing characler and life-like appearance, because 
otherwise, small imperfeclions and inconsistencies are usually not present in made- 
up stories when lhe slalemenl giver directly and dogmalically lries lo  conceal the 
trtttli by avoiding any change of the focus, al  the same lime leaving out all lhal 
conlribules lo general impression. When evalualing Raifs slalemenl from lhe 
psychological aspecl. the Appellate Panel lislened lo the audio recording and was 
satisfied that his pronunciation of wordsg, tempo and rhythm of speech show 
lranquilily which is ch~raclerislic for persons who like him suffered such lraitmalic 
experiences, dictaled only by lhe molivation lo lell the truth aboul what he had 
experienced and the witness - viclim Raif was explicil about this. The delail wilness 
Rail referred lo pertaining lo his encounler with lhe snake on the bank of the Sana 
River, which aclually helped him regain his slrenglh and continue with his sakalion, 
in addilion lo ils psychological and symbolic meaning only confirm lhis Panel in ils 
belief lhal his testimony is convincing. Finally, why woi~ ld  lhis wilness falsely 
accilse Palija for his personal drama which he survived by chance and thus 
conlribule to concealing the role of olher culprils for lhis crime. Other, subjeclive 
pieces of evidence, serving as control evidence in this case, also poinl lo lhe 
veracily and credibility of his leslimony, including the slalemenls given by Fikrela 
KurbegoviC. Sadika Begit and Mirzela CeriC pertaining to lhe separation of men 
and women in the village before the column of men was marched lo lhe execulion 
sile and AnBa KrljiC's teslimony related to lhe evenl when Rail returned lo  the 
village and when they lended to his wound on lhe head which he got when he 
jumped from lhe bridge inlo the waler, as well as objective evidence like lhe 
exhumation records. 

lnconsislencies in the slalemenl o l  lhis wilness lo which the Appeals poinl - 
wilness Begit's statemenl lhal Palija shot one of the victims in the head and that 
during lhe exhumalion it was no1 found lhal lhe wounds had been inflicted lo lhe 
skull bul in (he area of thorax (perforating wound of ribs - according lo  the Record 
of lhe Minislry of Interior - Public Security Cenler no. VM-11-22/96 dated 12 May 
1996). are nol of such nalure to question the veracily and reliability of witness 
stalement and therefore, the Appellate Panel shares lhe conclusion reached by lhe 
First-inslance Court, namely lhal i t  is sufficienlly precise in regard lo  all key poinls 
and importanl elements of lhe relevant criminal offence. Certain devialions in lhe 
slalemenl only show i l ~ a l  lhe wilness is hones1 and, bearing in mind circumstances 
perlaini~ig to the threat against his life, he repealed before this Court all fads and 
circumslances which he objeclively was able lo  remember. Indeed. when il comes 
lo such c r i ~ ~ l i ~ ~ a i  offences, it is realistic to expect lhat lhe witness - viclim focuses 
his undivided allenlion on the situation but il is also realislic to expect that a high 
level of stress would interfere with the ability 10 accurately notice detai\s o( the 
evenl. Due lo  fear for his life il is quile possible lhal the witness Rail direcled his 



attention upon the weapon which actually posed the threatlo and due to this he 
incorrectly interpreled other sequences of the event, in this case, into which part of 
the body of one of his victims Palija fired. 

Likewise, the averments made out in the Appeal contesting the finding of the First- 
instance Panel not lo  give credence to the Defense witnesses Rajko Maslikosa. 
Ranko Kolar and Duro SlojanoviC who tried to provide an alibi to the accused, are 
not founded. All argunienls stated in the Appeal have already been pointed oul 
during the First-instance proceedings and the First-instance Verdict look the correct 
position in relation to them and the reasoning provided in thal regard is accepted in 
its entirety by this Panel as well. 

In view of the foregoing. Me Oefense does not have to agree with the conclusion of 
the First-instance Panel but also they cannot reasonably claim thal there was no 
evidence on which the Trial Panel could rely when reaching a factual and legal 
conclusion related lo count 1 of the operalive part of the First-instance Verdict. 

With regard to the faclual findings under count 2 of the operative part of the Verdict, 
the Appellate Panel believes thal the First-instance Verdicl provided detailed and 
comprehensive analysis of key evidence - witnesses' statements who testified 
about the circumstances pertaining lo this count and in this regard reached the 
correcl conclusion which is fully supported by this Panel, as well. 

Indeed, statements of the witness under pseudonym "A' and witnesses Dika Ali9iC. 
Rufija $abiC and Senad $abiC mulually concur in relation to the actions of the 
accused and this Panel also finds them lo be clear, reliable and credible and ihat 
lhey entirely confirm the faclual findings under this count of the operative part of the 
Verdict. 

I t  is lhe fact that witness 'A" did not know the accused from before bul when 
evalualing her statement this Panel, loo, concludes that lhere are no 
inconsistencies in it with respect to what had actually happened lo her. When this 
stalemenl is related lo the statements given by olher witnesses who knew the 
accused Patija before and who consistently described his character and traits in 
their leslimonies slating thal he was arroganl, rough and overbearing. then such 
slatemenls provide a full picture of the relevant actions of the accused precisely in 
the manner as evaluated by the Trial Panel. 

Certain inconsistencies in the testimony of the witness 'A" on which the Defense 
Insists (whelher she saw the accused when she left the house or not, who was 
among the gathered neighbors, whelher somebody mentioned the name Jadranko 
or not), trying to discredit the witness, are not of such nature so as to call into 
question the factual findings or the truthfulness of lhe testimony which clearly 
shows that the witness speaks aboul what she had experienced. Additionally, lhe 
circu'mslances under which the event look place and the traumatic situation in 
which she found herself cannot be disregarded and for lhese reasons she found it 
difficult to remember all details and therefore, it cannot be reasonably expecled (hat 



she would be a hundred per cent certain (as ca~inot be expected from other 
witnesses, either) when speaking aboul the events which took place then. It is 
therefore quite understandable that there are some deviations in the statements 
which however did not lead to a differenl factual conclusion than the one for which 
the accused was found guilty. 

Furthermore, the Appeal is inconsislent when referring to the statement given by 
the witness Senad SabiC, pointing out thal this witness claimed that he saw Palija 
riding a bicycle immediately before the incidenl and that he told him he was going 
to c i ~ t  the grass for the municipalily and confirmed that that was his sole encounter 
with the purported Paliia and that he only heard about the rest. 

Nevertheless, this witness was very clear and specific in his statement saying lhal 
he had met Palija on his way to cut grass and that he came back because a loud 
bang was heard and when he approached the house he heard noise and then he 
saw Jadranko Palija under the eaves standing above the witness 'A" who was 
trpset and he thought that the worst thing lhat could happen to a woman happened 
lo her. The witness was certain that the person who stopped him when he went to 
cut grass and the person he saw on the veranda are one and the same person and 
without any second thoughts he confirmed thal he could recognize Jadranko Palija. 

Witness Dika AtiSiC also recognized him and explaining that at the lime Palija had 
not been as fat as he was then, according to her words he was vigoroi~s and she 
remembered him by an event she watched from her own yard when Palija look the 
injured-party "A" behind the house. When they returned the woman was all 
disheveled, she sat on a chair and buried her head in her hands facing the ground. 
The witness does not have any doubts that it was the accused as she knew him 
before. Additionally, she confirmed the presence of witness Senad SabiC and she 
s\a\ed \ha\ \he taller \old her \hat they should go around so lhal they could see 
everything through a window of some barn but she did not dare. 

There is nothing illogical in the slalemenl of this witness as claimed by the Appeal. 
nor are inconsistencies between her statemenl and statements of other witnesses. 
pointed out by the Defense, of crucial importance. These inconsistencies per t~ in  lo 
who left the house first, whether it was wilness 'A' or Palija, whether Palija took the 
other woman, who was with the wilness 'A', by the hand, and whether the accused 
had a pistol or not (the Defense even incorrectly interpreted the latter stating that 
the witness AliSit did not see the pistol but she saw a horrible knife which Palija 
carried. The truth is lhat she actually stated that the accused had had hand 
grenades and a pistol, but that she feared the knife the most). 

The Appellate Panel notes that the testimonies witnesses provided before the Court 
are their subjective experience of the events there are testifying about, and that 
they, quite naturally, and due to a differenl intensity of concentration, perceptive 
ability, memory and the situation they found themselves in, paid attention to 
different details. What is important is that their statements concur in all important 
elements pertaining to the referenced event as was correctly concluded by the 



First-instance Panel, while certain discrepancies only corroborate the conclusion 
that they are testifying about what they experienced. 

By logical reasoning and relating witnesses' statements given with reference to 
actions of the accused as described under count 3 of the operative part of the 
Verdict and aAer evaluating factual circumstances in their entirety the Appellate 
Panel finds that the First-instance Panel correctly concluded that in the period 
behveen 1993 and October 1995, as a military police officer he moved around the 
territory of Sanski Most. and at that lime he stopped Muslin1 civilians, intimidated 
and beat them, including Faruk. Ljilje and Zlalko MaliteviC, Husein Aganovic, 
Mehmed Zukanovit and Vehid Zulit, as welt as taking them lo  the military police 
prison which was located in the Mahala settlement; at a checkpoint in Pobrljetje, he 
demanded that civilians who were passing through the checkpoint show their 
identity documents, insulted them in various ways, intimidated end beat them, 
including Velid JakupoviC, Vehid ZuliC, Eniz Cerit, a deaf and dumb person ldriz 
Alagit, alkla lba. Agan Habibovit, and very frequently he intimidated and beal 
Teirfik Kamber, telling him lo move out, until Teufik Kamber was killed in his house 
which was blown up in Decenibef 1994. 

Attempts of tlie Appeal lo point out contradiclions and illogicalities i n  witnesses 
slatemenls who testified in relation to this count of the operative part of the Verdict 
and their i~isiste~ice that the Courl look a selective approach when evaluating 
evidence, during which process, according lo the Appeal, the Court always 
accepted that part of the statement which was the mosl detrimental to the accused. 
cannot be accepted. The fact that the appellants in their Appeals gave greater 
credence and importance to the Defense witnesses than to the Proseculion 
witnesses does not niake their allegations sustainable because evaluation of 
evidence belongs always and only to the Court. 

When arguing lhal the Court was biased when evaluating and accepting only those 
evidence which confirmed the responsibility of the accused, neglecting in the 
process those evidence which were in favor of the accused, the Appeal did exactly 
what they reproached the First-instance Court for. Only some parls of testimonies 
of certain witnesses are quoted in the Appeal and even those most often 
incorrectly, and by relalitig those parts they tried to call into question the veracity o l  
those statements and the correctness of their evaluation by the Firsl-instance 
Panel. 

For example. i t  is pointed out in the Appeal lhal the witness Mugbo Zukit claimed 
that Tufo (Tet~fik Kamber) told Severin JoliC lhal he was beaten by Palija and these 
averments were refuted by the witness JoliC himself who stated that the name 
Palija meant nothing lo him although he and Tufo were put on tabor detail every 
day. Nevertheless. the Appeal disregarded that witness JoliC also stated that Teufik 
himself complained that Palija had slapped him and that he had to clean the check- 
point. Likewise. the Appeal refers to the statement of witness Ismela'Kamber who 
claimed that her husband Teufik passed through the checkpoint in Podbrijefje often 
and that Palija and other members of the military police did not stop him in mosl 
cases. which is consistent with the statements of witnesses . members of the 








