SUD BOSNE | HERCEGOVINE E CYZA BOCHE M XEPLIETOBHHE

Rel. number: X-KR-06/200-1
Sarajevo, 21 April2008

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, Section | for War Crimes of the Criminal
Division of the Court, sitting in the Panel comprising Judge Saban Maksumié as the
Presiding Judge, and Judges Pietro Spera and Marie Tuma as members of the Panel,
with the participation of the Legal Officer Manuel Bising as the Minutes-Taker, in the
criminal case against the eccused Dulan Fultar for the criminal offense of Crimes
against Humanity in violation of Article 172 (1) (h) of the Criminal Code of Bosnia and
Herzegovina (CC of BiH) as read with Anticles 180 (1) and 29 of the CC of BiH, based
on the Indictment filed by the Prosecutor’s Office of Bosnia and Herzegovina Ref.
number: KT-RZ-91/06 on 27 March 2008, having examined the Plea Agreement and
having held a public sanctioning hearing attended by the Prosecutor of the Prosecutor's
Office of Basnia and Herzegovina, Peter Kidd, and the Accused, Dullan Fultar, with his
Defense Counsel, Zlatko KneZevié, on 21 April 2008, rendered and publicly announced
the following:

VERDICT

ACCUSED:

Dulan FUSTAR, son of Joven, mother's name Zdravka, bom on 29 June 1954 in Batko
Dobro Polje, Municipality of Vrbas, Vojvodina, Republic of Serbia, formerly resident of
Prijedor Municipality, of Serb ethnicity, citizen of the Republic of Serbia, mechanic by
occupation, married, father of one child, no prior convictions, no other criminal
proceedings, no rank or decorstion, poor financia) stending

IS GUILTY

Of the following:

From 30 Agril 1992 to the end of 1992, during an armed conflict in the Republic of
Bomia and Herzegovina and in the context of a widespread or systematic attack on
Bosnian Muslim, Bosnian Croat and other non-Serb civilian populations of the Prijedor
municipality by members of the Army of Republika Srpska, Tesritorial Defense, police
and paramilitary formations (‘Serb forces’) and armed civilians, a plan was executed w
permanently remove Bosnian Muslims, Bosnian Croats and other non Serb inhabitants
from the tesritory of the planned Serbian state in Bosnia and Herzegovina; as part of thig
plan non-Serd civilians from the area of this municipality, among them particulg
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intellectualy, business and political leaders ss well as wealthy citizens, were
systematically captured and taken to and arbitrarily confined at, inter alia, the Keraterm
camp between 24 May 1992 and 5 August 1992 which was established and operated
under the direction of the Crisis Staff of the Prijedor municipality; the accused
participated in the persecution of these captured non-Serd civilians in 8 manner that:

i The detainees held in the Keraterm camp were systematically ill-treated and
persecuted through various forms of physical and mental violence namely
killings, torture, beatings, harassment, humiliations, and inhumane conditions
of detention such as inadequate food, drinking water and medical care, and
unhygienic and cramped conditions.

if. Between mid to late June 1992 and 5 August 1992 (“the relevant period™) the
accused was leader of one of the three guard shifts in the Keraterm camp and
was in a position of sufficient authority and influence to prevent or halt abuses
o&hhaﬁﬁbymmdsmdvhimmwimm&edﬁlyﬁvhngmnﬁﬁmfor

ili. By performing the role of shift leader, and by failing to assert his authority and
influence to protect the detainees and to improve their daily living conditions
when on duty, the accused contributed to and furthered the described system of
ill-treatment and persecution during the relevant period.

iv. During the relevant period, detainces were killed at the Keraterm camp on all
three shifts by guards or visitors in furtherance of the described system of ill-
treatment and persecution, including the following; Drago Tokmed#ié (beaten
to death); Jovo Redofaj (besten to death); Jasmin (aka “Zvezdas™) (beaten to
death); DZemal Medié (beaten to death); Dieved Karabegovié (beaten to
death); Besim Hergi¢ (beaten to death); Fikret Avdié (beaten to death); and a
number of detainees including Izmet Bajri¢, Behzad Behli¢, and a man named
Solaja, who were called out and shot dead in late July 1992,

During the relevant period detainces weré beaten or otherwise physically
gbused at the Keraterm camp on all three shifts by guards or visitors in
furtherance of the described system of ill-treatment and persecution, including
the following: Zejro Caulevié; Meho Kapetanovié; one person named Katlak;
Ismet Kljajié; a number of detainees from the Brdo region upon their arival in
July; Enes Crlienkovié; KO16; KO1S; Emllslmme.sdmoanie.sw
Halved3ié; the AliSi¢ brothers (Jasmin, Armin Edin and Feha); K010; KO13;
Saban Elezovié; KOS; Suad Bajrié and Zijad Krivdié.
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In his capacity as shift leader, the accused participated in keeping the detainees
in the camp and thus participated in arbitrarily depriving the detainees of their
liberty during the relevant period.

Thus, as described above, within a widespread or systematic attack against a civilian
mmmmmmmofmmmmiq,mmmmam -
and knowing that he was pasicipating in it, Dufan Pultar by his acts
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omissions participated in the joint crimina) enterprise of the Keraterm Camp during the
relevant period to il)-treat and persecute Bosnian Muslims, Bosnian Croats, and other
non-Serbs held in the camp through various forms of physical and mental violence and
is therefore responsible for the crimes as described above committed in Keraterm Camp,
all of which were committed within the object of the joint criminal enterprise.

Whereby:

The Accused Dulan FUSTAR committed the eriminal offence of the Crime against
Humanity of Persecution under Article 172(1) per sub-elause h), in connection with
Articles 29 and 180 (1) of the CC of BiH.,

Therefore, applying Articles 39, 42, 48, 49 and 50 of the CC of BiH, the Court of BiH

SENTENCES
him to imprisonment for a term of 9 (nine) years.

Pursuant to Article 56 of the CC of BiH, in connection with Asticle 2 (4) of the Law on
the Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of
Evidence Collected by ICTY in Proceedings Before the Courts in BiH ("Law on
Transfer”), the time which the Accused spent in custody ordered by the Intemational
Criminal Tribunal for Former Yugosiavia (ICTY) and the Coun of BiH, from 31
Jmhl?uzmmwlbenﬁummmoﬁmpﬁnmmimpmd
on him.

|
Pursuant to Article 188 (4) of the BiH CPC, the Accused is relieved from the duty to
reimburse the costs of criminal proceedings, and the costs shall therefore be paid from
the budget of the Court of BiH.
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Pursuant to Article 198 (2) of the BiH CPC, the injured parties are referred to civil
action conceming their claims under property law.




Reasoning
Procedural History

The Indictment of the Prosecutor's Office of Bosnia and Herzegovina Ref. number KT-
91/06 dated 7 July 2006, taken over as confirmed by the ICTY pursuant to the Law on
Transfer, and adapted to the provisions of the Criminal Procedure Code of Bosnia and
Herzegovina (BiH CPC), charged the eccused DuSan Fultar, together with Zeljko
Mecjakié, Moméilo Gruban and Dusko Knefevié, with the criminal offense of Crimes
against Humanity under Asticle 172 (1) (2), (h) and (k) of the CC of BiH as read with
Asticle 180 (1) and (2) of the CC of BiH. At the Amaignment Hearing held on 28 July
20086, the eccused DuSan Fultar, as well as all his co-accused, pleaded not guilty to the
charges in the Indictment. .

Following the completion of the Prosecution case and prior to the beginning of the
Dufan Fulitar’s Defense case in the proceeding conducted under Ref. number: X-KR-
067200, Prosecutor of the Prosecutor’s Office of BiH on one side and the sccused Dusan
Fulitar and his Defense Counsel, attomeys-at-law John Ostoji¢ and Zlatko Kne2evié, on
the other side, on 27 March 2008 entered a Plea Agreement which was filed with the
Court for examination. Pursuant to Article 275 of the BiH CPC, enclosed with thé said
Plea Agreement, the Court also received the Prosecutor’s Office of BiH Amended
Indictment Ref. number: KT-RZ-91/06 dated 21 March 2008, which charges Dulan
Fultar with the criminal offense of Crimes against Humanity under Article 172 (1) (h)
of the CC of BiH in conjunction with Asticles 180 (1) and 29 of the CC of BiH.
Following the Prosecution motion and upon the consent of all the accused persans and
their defense counsel, at the hearing held on 17 April 2008, the case against the accused
Dusan Fultar was bifurcated and registered under Ref number: X-KR-06/200-1.

By the said Agreement, the accused Dullan Fuftar pleaded guilty to the commission of
the criminal offense charged in the amended Indictment, which also proposed the
sentence of 9 (nine) years imprisonment. In addition to that, the Agreement also0 states
that the accused is aware that ha may be required to reimburse the costs of the criminal
proceeding. At the hearing held on 21 April 2008, the Prosecution did not present the
request for the reimbursement of the costs of the criminal proceeding, while the Defense
Counsel for the accused moved the Court to relieve the sccused of the duty to reimburse
the costs due to his difficult financial situstion resulting from his leagthy custody. In
addition to that, the Agreement also states that the accused accepts all the consequences
of entering this Plea Agreement, including the consequences related to claims under
property law for damages to property filed by the victims of the criminal offense to
which the accused pleaded guilty by this Agreement.

At the Plea Agreement Hearing held on 21 April 2008, the Prosscutor
Prosecutor’s Office of BiH submitted that, when entering this Agreement, he took i
consideration the gravity of the offense with which the accused was charged
Amended Indictment, circumstances surrounding the commission of thas
well as the willingness of the accused to plead guilty to the charges. The Prosecutor




with personal active involvement in the killings or maltreatment of the camp inmates in
Keraterm and that it is limited to Article 180 (1) of the CC of BiH es a form of the
perpetration of the offense. Also, the Prosecution submitted thm, as a particularly
extenuating circumstance, they found the accused's confession, his remorse for the
commission of the offense, and his commitment to future cooperation with the
Prosecutor’s Office. In onder to additionally support the proposed sentence of 9 years
imprisonment, the Prosecutor compared this proposed sentence with the seniences
imposed by the ICTY on the perpetrators of the same offenses as those with which
Duan Fultar is charged, in the case of Dufan Sikirica et al. (ICTY number: IT-95-8),
also imposed based on plea agreements. The Prosecutor submitted that, in 1 1-bis cases,
the Court of BiH was in no way bound by the ICTY penal policy, but that, on the other
hand, based on the general principles of human rights, in terms of sanctioning the co-
perpetrators  there should be sadequate proportionality between the individual
punishments.

The Defense Counse! for the accused, attomey Zlatko KneZevié, stated that he had
informed his client about all consequences of entering the Plea Agreement and that the
accused had signed the Agreement knowingly and voluntarily, as well as the Annexes to
the Agreement. With regard to this issue, Counsel Zlatko KneZevié further stated that
the plea bargaining with the Prosecutor, which preceded the entering into Plea
Agreement, was conducted by attomney John Ostojié, who also had represented the
accused in the proceeding before the ICTY, which implies that the Defense team and the
accused himself were fully informed sbout the course of the plea bargaining, the
contents of the final documents and the consequences of signing the dosuments. In
eddition to that, the Defense Counsel pointed out that the Amended Indictment reflected
the results of the evidentiary proceedings with regard to his client, and that the evidence
that would be adduced by the Defense should the trial continue would correspond to the
evidence adduced by the Prosecution. The Defense Counsel specifically pointed out the
fact that the Amended Indictment no longer included the charges of direct active
involvement of his client in the killings and the maltreatment of the detainees in the
Keraterm Camp, and according to the Defense Counsel, particularly extenusting
circumstances in respeot to the accused are reflected in the facts that he had confessed
the perpetration of the respective criminal offense, that he had expressed his remorse
and committed himself to cooperate with the Prosecutor's Office.

At the hearing held on 21 April 2008, the accused Dulian Pultar declared that he had
vead and fully understood the Ples Agreement including the Annexes, signed it
knowingly and voluntarily, that he had been advised of the possible conzequences of
catering into this Agreement, including the consequences related to claims under
property law and costs of the criminal proceeding. In addition to that, the accused
reaffirmed his confession as to everything he was charged with by the Indiciment, and
his understanding that by signing this agreemem he was waiving the right to trial and
that he had no right of appeal against the criminal sanction that would be imposed on
him, in case the Court accepted the Agreement. He entirely supported the arguments
presented by his Counsel, supporting the Prosecution arguments as well.

Following the hearing, the Court accepted the full Agreement to Enter Plea of Guilty o g
the Proposed Amended Indictment of the Prosecutor's Office of BiH, having found th
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| requirements set forth in Article 231 (4) of the BiH CPC had been met. The Court
found that the accused Dusan Fultar had understood the Amended Indictment, both in
factunl and in legal terms, that during the plea bargaining with the Prosecutor, he hed
sufficient time and sdequate professional assistance of his Defense Counsel in

and considering all relevant circumstances, facts and evidence connected
with the entering into the Agreement, whereupon ke entered into the Agreement
voluntarily, consciously and with understanding, having first been advised of the
possible consequences, including the consequences related to possible claims under
property law and costs of the criminal proceeding. Finally, the Court found that the
accused was aware of the recommended sentence, whereupon the accused pleaded
guilty ¢o the facts and legs] definition from the Prosecutor’s Office of BiH Indictment
Ref. number: KT-RZ-91/06 dated 21 March 2008.

In the course of the Prosecutor's Office of BiH Case-in-Chicf, the Court heard the
following witnesses: Fadil AVDAGIC, Asmir BALTIC, Emir BEGANOVIC,. Said
BESIC, Saud BESIC, Zlata CIKOTA, Enes CRLIENKOVIC, Izet DZESEVIC, Sakid
JAKUPOVIC, Enes KAPETANOVIC, Sened KAPETANOVIC, Kerim MESANOVIC,
Azedin OKLOPCIC, Mustafa PUSKAR, Nusret SIVAC, Emin STRIKOVIC, Anto
TOMIC, and witnesses with the following pseudonyms: K0I, K03, K05, K07, K08,
K09, K010, K013, K014, K015, K016, K017, K018, K019, K022, K023, K027, K029,
K033, K034, K035, K036, K037, K040, K041, K042, K043 i K044,

Following their request accompanied with a reasoned Prosecution Motion and having
informed themselves of the Defense position, the Cowt granted protective measures to
most of the above mentioned witnesses pursuant to the Law on Protection of Witnesses
Under Threat and Vulnerable Witnesses (Witness Protection Law), where most of the
witnesses testified under pseudonyms, and the majority testified in the courtroom
without voice or face distortion, while the courtroom sudience was removed to a
different room where they were able to follow just the audio streaming of the trial. At
the stages of these witnesses’ testimonies when there was a possibility that the responses
to questions posed, due to their specific nature, could jeopardise the confidentiality of
the witnesses' identities, the trial was closed for the public pursuant to Article 235 of the
BiH CPC.

As regards the witnesses with pseudonyms who also requested to testify in closed
sessions, following their request and having heard the reasons, or more precisely the
submissions of the parties and the Defense Counsel, pursuant to Article 235 of the BiH
CPC, the Court ordered that the witnesses give their full evidence in closed session.

The Panel finds that all measures mentioned above were necessary to protect the
interests of witnesses, given the fact that the witnesses personally requested protective
meagures because due to their testimonies in this case they feared for their personal
safety, the safety of their family members who frequently visit the area of Prijedor
Municipality or have returned to live there, as well as the safety of their property.




For technical rezsons, the Court heard the evidence of witnesses Enes Crijenkovié and
Ante Tomié, as well as the evidence of four witnesses who testified under pseudonyms,
via video link. The parties, Defense and the Court were ensured unobstructed direct and
cross examination of these witnesses, and thus followed the testimonies of these
witnesses through direct video and audio streaming.

In the cowrse of the evidentiary proceedings based on the original Indictment dated 7
July 2006, with respect to the four accused, the Prosecutor's Office of BiH introduced
the following decumentary evidence under following numbers: 1A — photograph: aerial
view of Omarska Mine (ICTY number: 0100-2444), 1B- photograph of Administration
Building, Omarska Mine (0109-7404), 1C- photograph of Hangar Building, as scen
from the Administration Building (0109-7407), 1D- photograph of the right side of the
Hangar Building, as seen from the Administration Building (0109-7408), IE-

of the White House (0109-7413), 1F- photograph of the Administration
Building (0203-0311), 1G- Photograph of the Kitchen/Restaurant (0109-7406), 1H-
photograph of detainees in Omarske Camp in canteen (0104-8435), 11- photograph of
restaurant in Omarska Camp (0105-6517), 1J- photograph of Kerim Medanovié in the
glass house (0045-2452), 1K- acrisl photograph of Omarska Camp (0107-2772), 1L-
photograph of TAM truck (0039-3770), 1M- photograph of pump and Administration
Building (0039-3500), 2- Model of Omarska Camp, 3- ICTY Statement of Witness
K017, 1998 and 1999, 4A- Decision on termination of employment of Zlata Cikota
(0020-2870), S- photograph of Miroslav Solaja's clothes (0326-1687), 7- Newspaper
Article Beélr Medunjanin and His Family, Kozarski vjesnik, 12 June 1992 (0031-9260-
7 (BHS), 0096-3674 (ENG)), 8A- photograph of Keraterm Camp (reception house,
entrance) (0200-6266), 8B- photograph of Keraterm Camp (Rooms 2, 3, 4, toilets)

(0200-6270), 8C- photograph of Keraterm Camp (garage, Roam 1) (0336-4943), 10-
of Qoran Kardum and another person (0105-6516), t0A- Exhibit 8A as

marked by K014, 10B- Exhibit 8C as marked by K014, 11A- photograph of Keraterm
Camp, with garbage dump and hangar (0200-6264), 11B- photograph of Keraterm
Camp, shows where post-room 3 executions took plece (0200-6270), 11C- photograph
of Keraterm Camp, showing booth behind which according to witness light machine
gun was pleced for post-room 3 executions (0200-6268), 12A- photograph of Keraterm
Camp, witness shows where garbage dump was on which bodies were thrown (0200-
6264), 12B- photograph of Keraterm Camp, witness shows where victim 1. Budimlié
was beaten to the loft of the weigh station (0200-6266), 13A- photograph of Keraterm
Camp, witness chows Rooms 1 and 2, and weigh station where his brother was beaten
(0200-6265), 13B- photograph of Kersierm Camp - cabin and weigh station where
witness's brother was beaten (0200-6266), 13C- photograph of Keraterm Camp,
different view, witness shows Rooms 3 and 4, where table with machine gun was set up
before Room 3 massacre (0200-6262), 14- List of detainees handwritten by K016
(0058-2509), 15A- photograph of Keraterm Camp, witness shows where dead bodies
were dumped (0200-6262), 15B- photograph of Kersterm Camp, witness shows rooms
1 and 2 and kitchen (0336-4943), 16A- photograph of Keraterm Camp, witness shows
weigh station and where Fultar would be sitting (0200-6263), 16B- photograph of
Keraterm Camp, witness shows where school desks and machine guns were located
before Room 3 massacre (0200-6265), 17- Order of Simo Drijada, Chicf of Prijedor
SJB /Public Security Statlon/, for the establishment of Omarska Camp, 31 May 1992
(00633763-00633766), 18- List of workers requiring special passes who provide




sccurity a1 the Omarska Collection Center, 2eljko Mejskié, Commander of Omarska
Wartime Police Station 21 June 1992, 19- Prijedor Crisis Staff Order No. 01-023-49/92,
2 July 1992, 20- Official Note signed by Duko Sikirica about Zoran Zigi¢ visiting
Keraterm and beating prisoners who subsequently died, 4 July 1992, 21- List of Ist
category persons, Omarska Collection Center, 28 July 1992, 22- Prijedor SJB Dispatch,
No. 11-12:2169, 1 August 1992, 23- Prijedor SIB letter to Banja Luka CSB Security
Services Center/ No. 11-12-38, 4 August 1992, 24- Letter entitled Selection of
Prisonsrs of War for the Manjata POW Comp, 1* Krajina Corps HQ, 6 August 1992,
25- Prijedor SJB Dispatch No. 11-12-2188, addressed to the Chief of the CSB in Banja
Luka, $ August 1992, 26- Prijedor SJB Report on reception centers and on resettlement
of citizens from the municipality, 14 August 1992, 27- Banja Luka CSB Report on the
situation and issues concerning prisoners, collection centres, resettiement and the role of
the SIB and connection with these activities, 18 August 1992, 28- Prijedor 8JB Official
Note regarding list of persons sent from Omarska to Manjata, 17 August 1992, 29-
Prijedor SJB communication to Banja Luka CSB Chief regarding the documentation of
prisoners transferred from Omarska to Manjala, 23 August 1992, 30- Prijedor SJB
Dispatch on nonexistence of camps, prisons and collection centers in Prijedor
Municipality No. 11-12-2223, 28 August 1992, 31- Report on the activities of Prijedor
8JB in the third quarter, September 1992, 32~ Report on the work of the Prijedor SJB
during the last nine months of 1992, Prijedor SIB, January 1993, 33- Memorandum by
Stojan Zupljanin, Banja Luka CSB Chief, to all Public Security Stations No. 11-1/01-57,
19 August 1992, 34- List of Prijedor PS employees who signed and those who did not
gign the solemn declaration, 29 May 1992, 35- Decision on the Organization and
Activities of the Prijedor Municipal Crisis Staff, dated 20 May 1992, Prijedor
Municipality Officisl Qazette, Year I, Issue 292, 25 Junc 1992, 36- Solemn
Declaration of Dulian Fulter, Prijedor SIB, 8 May 1992, 37- Reserve police payroll for
May 1992, Prijedor II Reserve Police Station, Prijedor PSS, 38- Reserve Police payvoll
for June 1992 (employed), Prijedor Il Reserve Polioe Station, Prijedor 8JB, 39- Reserve
police payroll for June 1992 (unemployed), Prijedor I Reserve Police Station, Prijedor
SIB, 40- List of members of Prijedor Reserve Police Force in August 1992; Prijedor II
Reserve Police Station, August 1992, 41- Census of the Prijedor municipality by the
local communities, No. 02-074-1-16/91, 1991, 42- Results of 1993 census in Prijedor
municipality (by local communities), undated, 43- Overview of citizens who have
moved out and into the area covered by the Sector, Banja Luka SNB Sector, 1 May
1993, 44- Overview of daia on the number and ethnic structure of population by
municipalities in the area of Banjs Luka RDB /Regional Department of State Secusity/
Center for 1991 and 1995, February 1995, 45- Security assessment for Prijedor
Municipality, operative Dulko Jelisi¢, SNB Sector, Banja Luka CSB, 23 October 1992,
46- Repont on the work of the Prijedor Municipal Red Cross for the period from 5 May
1992 until 30 September 1992, 30 September 1992, 47- Decisions of the Autonomous
Region of Krajina Crisis Staff dated 22 May 1992, Autonomous Region of Krajins
Official Gazette No. 2, 48- Decision on the release of prisoners, Prijedor Crigis Staff, 2
June 1992, 49- Prijedor Municipal Crisis Staff Conclusion No. 02-111-191/92 dated 12
June 1992, Prijedor Municipality Official Gazette, Year I, No. 292, 25 June 1992, 50-
List of reserve operatives from the National Security Service hired to work in the
Omarska and Keraterm collection centers in June 1992, S1- Prijedor SJB letter listing
employees of the Dr M. Stgjanovié Medical Center, located in refugee camps, 11 July
1992, 52- Foreign Journalists Visited Collection Centers in Omarska and Trnopolje. 4




Kozarski vijesnik, 14 Aupust 1992, 53- List of persons to be taken to the Omarska
Collection Center, listed in the register on 24 July 1992, 54- List of persons to be taken
to Omarska Collection Center, 6 — 8 July 1992, 55- List of persons to be taken to
Omarska Collection Center, 23 July 1592

By Decision dated 22 August 2007, this Panel partly granted the Prosecution Motion to
accept facts established in the ICTY judgments.

The issue of applicability of the criminal offense of Persecution as Crimes against
Humenity under Anticle 172 (1) (h) of the CC of BiH, which as such was not explicitly
prescribed by the Criminal Code of the Socialist Federative Republic of Yugoslavia
(SFRY), which was the applicable law at the time of the perpetration of the respective
criminal offenses, has been resolved in the casclaw of the Court of BiH in the first
instance verdict in the case against Dragofe Pounovié, which has been upheld in the
second instance proceeding.! The position taken by the Court of BiH with respect 1o the
legality of application of the CC of BiH to the ctiminal offenses committed during the
war was also canfirmed by the Constitutiona) Court of Bosnia and Herzegovina in their
Decision in the Abduladhim Maktoyf case which notes that the application of the
Criminal Code of BiH in the cases of crimes against humanity and valves protected by
the intemational law is in accordance with the European Convention for the Protection
of Human Rights and Fundamentai Freedoms (ECHR) and the BiH Constitution.?

Based on the proffered evidence, the Court has found that all elements of the criminal
offense of Crimes against Humanity under Article 172 of the CC of BiH in the form of

persecution under sub-paragraph (h) have been met.

Existence of a Widespread or Systematic Attack against the Civillan Population

As regards the definition of this general prerequisite for the criminal offense of Crimes
against Humanity, this Panel relies on the Reasoning of the Court of BiH first instance
verdict in the Nikola Kova‘evié case, which is based on the analysis of the ICTY case
law? Thus, this Panel accepts the following: (1) that an ameck, which is generally

" Pirat instance verdict In the case against Drogaje Paunovié No, X-KR-0S/16 dated 26
nm;wlmmummlsmnom:umpnm ity 3006 rot

? Constitutional Court of Bosnia and Herzegovima Declsion on Admissibily end Meritum in the
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} Count of BiH first instance verdicy In the Nitola Kovofevi case, number: X-KR-0S/0, dated 3 cius N

Novemmber 2006, pga. 20-21, upheld by the scoond Instance verdict sumber: X-KR2-05/40, duted 22 Junill
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understood as conduct during which violence occurs, need not necessarily take place as
part of an armed conflict; 2) that as factors of the widespreadedness of the attack the
following should be taken into consideration: the consequences of the attack on the
targeted population, the number of victims, the nature of the acts and the cumulative
cffect of a series of inhumane acts or & single effect of one act of a large scale; (3)
according to this interpretation, as factors of systematicity of the attack the following
fact should be taken into consideration: regular repetition of the offense which is not
accidentally similar in character, or mutual organization-of a series of acts and small
probability that the perpetration of those acts was mndom; (4) Article 172 (2) (a) of the
CC of BiH requires an additional element, which according to the ICTY caselaw is not
required, that the arack is committed “pursuant to or in furtherance of a state or
organizational policy”, which can be interpreted as an additional differentiation between
the actions of individuals and the actions undertaken as part of a larger organizational
unit, which only as such gains a certain security significance requiring a specific
criminalization at the international lovel and within Chapter XVII of the CC of Bill; (9)
&s regards the issue of determining the character of the group which would be targeted
by such an atteck, the Court accepts the position expressed, inter alia in the ICTY Trial
Judgement in the Radoslav Brdanin case, according to which it is not required that
evmmslemheroﬂhalpowlnlonbanclvllim,iﬂsmgh|fitupmdomixmtly
civilian in nature, and may include individuals Aors ds combar.
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by ths facts that had already been established in the ICTY judgments in the cases of
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following the Prosecutor’s Office of BiH Motion, were partly accepted by this Count
In addition to that, in the introductory sections of their testimonies, most of the
examined witnesses provided the Panel with a broader picture and overview of the
events in the Prijedor Municipality at the time period covered by the amended
Indictment.

The cxamined witnesses unanimously siated that, with the teke-over of power in
Prijedor Municipality by the Serb Democratic Party on 30 April 1992, the conditions of
life of the non-Serb populstion changed. Following the outbreak of the armed conflicts
on individual locations of the Prijedor Municipality in late May 1992, the situation
worsened in terms of freedom of movement, dismissals from companies and public
institutions, and the security situation of the non-Serb population, and that the said
Mmﬁmllyuﬂmmudmmnbedmmafﬁunm-&rbppuhmnm
mmmmmmmmmmmmmmp. This way, the
first three of the previously described prerequisites for a situation to be characterized as
a widespread or systematic sttack were met.

* ICTY Trial Judgement in the Radoskew Brdonin case, ICTY-pumber: I¥-99-36-T, dated | September
2004, paregraph 134,

$ Ses Dectsion on Adjudicated Focts, mumber: X-KR-06/200, dated 22 August 2007, eccepted facts
number: 41-47, 49-54, 66101, 103-132 and 135-137.

§ See Declsion on Adjudicated Facts, scocpted frets pumber: 15-26 and 29-36.
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by the Serb authoritics, more precisely the Crisis Staff of the Prijedor
Municipality, which issued orders to the administration and the police forces and
cooperated with the command of the Army and Territorial Defense in connection with
mmmormmmummmmmmqmmm
Banja Luka Regional leadership,” all of which confirms that the atteck was in
furtherance of the policy of the Serb authorities in thas area.

Although a certain number of former camp inmates, who testified in this case,
confirmed that, prior to their arrest, they were members of the Territorial Defense, or
professional or regerve police, the statements of all witnesses show that the Serb forees,
having rounded up the population on certain locations in the Prijedor town, specifically
separated men from wamen, children and the elderly, and then took the entire group of
non-Serb men to camps without finther checking their possible involvement in combat
activities, In eddition to that, the classification of camp inmates into three groups
following their interrogation in all camps in the temitory of Prijedor Municipality, one
group which was considered dangerous because they allegedly had put up an armed
resistance against the Serb forces or because they were leading figures of the Muslims
and Croats, the second group which for some reason was unsuliable, and the third group
which was considered neutral and secwrity-wise uninteresting, which is why they
enjoyed a milder treatment, indicates that the staff of the camps were algo aware that the
majority of those persons had in no way, direct or indirect, been involved in the military
activities. Therefore, everything described above indicates that in this case it was an
attack on non-Serb civilian population.

The mere fact that, throughout the entire period of the existence of the Keraterm and
Omarska camps, new individuals that had been amested were brought there, which is
also clear from the statements of all examined witnesses, shows thal this was an attack
against the gon-Serb civilian population, which the Court is satisfied, ceased only when
the non-Serb families finally left the Prijedor area, which was also done forcibly.

Based on the facts mentioned above, resulting from the evidentiary proceedings and
included in the Annex A of the accepted Plea Agreement, the Cowt found that, at the
relevant time, there was a widespread or systematic atteck against the non-Serb civilian
population of the Prijedor Municipality,

Criminal Offenses Committed in the Keraterm Camp

The Amended Indictment charges the accused Dusian Fulitar with the eriminal offense of
Persecution under Article 172 of the CC of BiH. According to the definition in Article
172 (2) (g) and the caselaw, the criminal act of Persecution may include afl individual

criminal offenses under sub-paragraphs (a) through (g) and (j) through (k) of 172 f
the CC of BiHl, as well asuhcrmm(laz w(?iehtlg)(:om hu(?te jm'lsdgt)::n

7 See Deciston on Adjudicared Focts, acvepted facts pumber: 38, 132 and §49,
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1) General Situation at the Keraterm Camp

The Keraterm Camp consisted of premiges and fucilities of the ceramic fectory in Cirkin
Polje, in ihe Prijedor suburbs, and was opemtional between 24 May 1992 and 5 August
lmmwdingmtbwilimw 1,500 detainces were

All examined witnesses unanimously stated that the living conditions in the camp were
below human dignity, which is specifically reflected in the fact that the detainees were
given only ane meal a day’, while some were not given any®, The food that the inmates
ate was of very poor quality and it was not distributed in sufficient quantities, 5o that o
umlﬁrawhle&ywmﬂymhddmwmwmofmmm«m&
which the detainees described as “warm water with cabbage leaves™! or baked beans
awmydmmmwdmmyfoodhrpdodlofwmupmlomm
the time they spent in the camp.’”’ Nommally, the detainees were not given sufficient
time to cat, and sometimes it would be limited to seconds. The detainees were never
allowed access to food that their friends and relatives tried to pass to them, but it rather
depended on the good will of some guards whether and when they would pass the food
toﬂwmpimnmuﬂwdtummpneﬂedlymmdmmushomﬂmrm
detention in the Keraterm camp." Because of evesything described above the detainees
lmmmlﬁmmmofmidmmummmmwﬂwmmmw
before their detention.'

The rooms where the detainees were kept were squalid and overcrowded, without
sufficient air and sleep space. The detainees in the Keraterm camp were confined in four
mﬁmkmlhadu-mﬂmandhmmmdmpdlmbmﬂmmo-m
people were confined there, the detainees did not have sufficient sleep space.’” The

'mmmmmmmﬂmmmmmum
grounss which is amiversally sccepted as impermissible in the inemstions] law.

? Testimoniey of witnesses K08, K013, K014 and K029.
® Testimonies of witnesses K07 and K016,

" Tenimonies of witnesses K013, K014, K029 and K044,
% Tesiimonies of witnesses KOS and K013,
 Testimonies of witnesses K010 and K044,

W Testiimonies of witnesses K0S, KO8 and K014,

5 Yestintonies of witnesses K029 and K044,

* Testimonies of witnesses KOS, K08 and K010,

¥ Testimonies of witnesses K013 and K029.
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2) Maltreatments in the Kernterms Camp

Many detainees were beaten during their detention in the Keraterm camp, often already
on their arrival, when they would be forced to run the gauntlet of armed individuals
which would beat them. Generally, the beatings took place during the night, in the
rooms or outside, close to the garbage dump or in a separate room which was used for
the beatings, and after the beatings some of them would be retumed to their rooms.

The beatings were carried out by the camp guards or the persons who would visit the
camp, and they carried out the maltreatment individually or in groups. The visitors -
usually Serb soldiers - wuldmmthecampdmormmmwhmmthgy
wanted 0 beat the detainees.™ The guards and visitors beat the dewinees using their
mmamummmmuﬂmmumamm

The guards in particular used the lunchtime to beat and humiliate the detainees, to that
mntﬂmnmeoflhemchoummyinﬂmmmmhuﬂmmﬁﬂmmp
during tunch.) In addition to that, the guards would also use the time when the
mnmmcﬁomwthetoﬂetumﬂmoppomnitynbmum.wuly
during the night.™ In addition to this physical maitreatment, the detainees were aiso
almost cn a daily basis hamssed, yelled at, often called derogatory names and their
moﬂmsmmm,mmebmmﬂmmulmmonmfouowbylmﬂum
ethnic grounds®

Thbuungsdmwund&mngdnimwnnof&himwwbmmﬁnm
Banja Luka and the Prijedor PSS, mwtlchlmhcmmofthedmimm
called out and taken during their detention.®® The inspectors would arvive to the camp in
ﬂnmominaandminthewenhu,mdnlnmﬂmmkpmedumsﬂwmm
mmmmmmmmmmmmuww
the detainees both on the way to and from the intervogations.>®

 Testimenles of witnesses Enes Crijenkovié, K0S, K07, K08, K013, K019, KO43 and K044,
® Tenilmonles of witnesses K013 and K014,

B Tegtimonies of witnesses KO8, K013, K014, K016, K029 and K033.

9 Testimony of wimess K044,

8 Testimany of witness K013,

B Testimonies of wimesses KOS, K09, KOI6, K033, KO43 and K044,

3 Testimonles of witnesses K0S, K08, K010 and K044,

¥ Testimanies of wimesses K0S, K08, K010, K013 snd K044,

% Testimonies of witnesses K09, K010, K016, K033, K043,




As regards the beatings of some detainees described in the Amended Indictment, the
Court drew the following inferences in that regard:

According to a number of witnesses heard in the course of the Prosecution case-in-chicf,
detinee Zeirg Cauligvié was a victim of severe beatings by the guards in the camp on
several occasions. As a resuit of thess beatings, according to the witnesses, his wounds
hamein&dd&M&emﬂmtdeMonmmwm.meymme
infested with maggots.”’

Mmmmcmmmbmwiummm&mﬂcﬂmwﬂl
also maltreated at the Keratenn Camp.™®

As regards the beating of a person by the name of Katlak, with his detailed evidence
witness K044 convinced the Court that Katlak was severely maltreated on his way to the
toilet.

In his statement, Witness K044 also described the maltreatment of detainee [smel
Kliaji¢, which, aceording to him, had especially grave consequences for the vietim. The
witness described that, on the accused's shift, Kljajié was forced to take all of his clothes
off and then roll in the grass 1o make his body wet before he was beaten. As can be scen
from the testimony of this witness, he and other inmates tried to help Kljajié by applying
to his back the lard they got from the woman who worked as a cook in the camp. The
beating of the detainee Iemet Kijojié was also confirmed by witness K016 in the
evidence he gave before this Panel.

The beating of a certain number of detainses, wh g e
upontlmramvulmmeumplnlulylMudmhdbyamofmummﬂmr
statements. According to the witnesses who were examined about those circumstances,
in anticipation of the amival of this group to Keraterm, it was ordered that Room 3 be
vacated, and immediately upon the amival of scveral busses carrying these people, a
group of 15-20 guards and soldicrs started maltreating them. Detainees from the Brdo
area were, on that occasion, beaten with various objects, including rifle butts, bats and
cables. Witness Eneg Crijenkavié, who was in the group of the detainees from the Brdo
mdmﬁbddnmmmmedmﬁbdhiﬁdmmmﬂwmm

%wmmmmonmmwmmmwmmam
to time. to this witness, the accused too was present when these
maltreatments took place.

Vitness KOIS testified as to the circumstances surrounding the beating he personally
suffered as a detsinee at the Keraterm Camp. According 10 this witness, which the Pane}
finds convincing and reliable, during the time he spent at the camp, he was beaten twice
bydnﬂmntpemmmﬂingwhhmmmlhsﬁmbuﬂngmkplmmm

P Testimonies of witnesses K0S, K013, X016, K043 snd K044,
B Tentmonies of wimesses K09 and K044,
® Testimonies of witnesses Enes Crijenkovit, K07, K03, K043 and K044,




was ordered to take another detainee out from the room where they stayed together, and

since that witness was unable to leave the room due to the previous beatings, instead of

him, the guards started beating Witness K016. According to the witness, the second

beating took place in the presence of the accused, and on that occasion, according to the

rrsmmhmmﬁrMIOmmbyameomthm
was with him.

The beating of Witness K013 followed, according to him, after he volunteered to carry
ingide another detainee whose maltreatment he had heard before that through the closed
door to the room. This witness stated that, on that occasion, a group of 10-12 men
started beating him to0, and beat him until one of the shift leaders at the Keraterm Camp
stopped them. These allegations were aiso confirmed by Witness K016.

As regards the beating of detainee Esad Islomgvit, a number of witnesses clearly
remember his maltreatment, to which Drago Tokmed2ié was also subjected in addition
to the abovementioned victim. According to the statements of witnesses examined about
the circumstances surrounding the beating of these two persons, both of them were
melmoMMMymehMmOmphmﬁams,
which was the reason why they were specially maltreated.®

According to his statement given before the ICTY in the Miraslav Kvocka et al, Case,
Mwmpﬁﬁdminmwmmww
also a victim of the beatings at the Keraterm Camp."! The allegations of this witness
were also supposted by the witness K013, who was heard at the main hearing held
before this Pane! and who stated that he and Ganié had been beaten by a known group
of visitors to the Camp, and thet, together with some other victims from the room where
they were kept, they were teken to the Prijedor hospital, All witnesses who personally
saw the condition Edin Ganié was in after the critical incident, confirmed his allegations
m:dinsbwhschonﬂmmhemhﬂammmjwyumwuf
this beating.?

According to Witness K029, detainee Suad Halvad?ié was called out from the common
room one night and beaten by a group which also included the guard Pedrag Banovit.
This witness stated that, upon his retum to the room, Suad Halvad2ié was in a sericus
condition and covered in blood, and that he was lying close to him, 50 that Witness
K029 could directly and reliably find out and observe what hed happened to this person.

The maltrestment of the Alizi¢ hrothe: smin Armin Edi was recounted
byamnmbuofmummmmmwe&mdyﬁommm
witnesses all stated that the Alifié brothers were called out one evening, whereupon the

“ Yestimonies of witnesses Anto Tomié, K09, K013 snd K015,

4 Transhript sufienja od 27.09.2000. godine iz premeta protiv Mirostawe Kvoshs | dr., MKSI-broj: IT-53-
30-T, strana 5907-5012.

€ Testimontos of witnesses K013 and K029,




sound of beating could be heard, and the next day, the Ali%ié brothers had visible traces
of the beating from the previcus night, which was committed by a group of attackers.®

According to his statement, Witness K010 too was a victim of the beatings several
times, and one of those beatings was witnesses by the accused Dulisn Fultar, who was
nearby when this witness was taken to a separate room where ke was beaten by a rather

large group of direct perpetrators.

As a detaines at the Keraterm Camp, Witness K013 was also a victim of the beatings
of a group of visitors to the camp, and the witnesses who confirmed this intident in their

mumm?dﬂlypoinuomthlndmminﬁanuminiwdﬁngthe
maltreatment.

The circumstances surrounding the beating of the detainee Saban Elezavié are contatned
in the testimony of Witness K08, who stated that this person was forced to collect
maney from the other inmates under death threat.

The witness who testified under the pseudonym K0S stated that he was a victim of the
beatings at the Keraterm Camp on several occasions.

According to this game witness, detainees Spad Bajrié and Zijad Krivdi¢ were also
subjected to severe maltreatment, and this incident, like all the other incidents
mentioned in this Verdict, is covered by the Plea Agreement.

3) Deprivations of Life at the Keraterm Camp

Accarding to the allegations in the Amended Indictment, some of the detainees were
beaten to death, which was often the consequence of regular maltreaiment during
several consecutive days.’ All witnesses who testified to these circumstances
unanimously stated that, after a detainee would die as a result of the beating, the victim's
body would be left outside and taken away the following day.*

As regards specific individual incidents of killings of persons who died as a result of the
beatings, the Court established the following beyond doubt:

© Testimonies of witnesses K09 and K029. See also the ICTY Transcript of Edin Ganié's tris) testimony
dated 27 September 2000 in the Mirasiay Kvolka e1 al. Case, ICTY-number: IT-98-30-T, pgs. 5859-5500.

# Testimonies of witnesses K016 and K029. See also the ICTY Transcript of Edin Ganlé’s triat
dated 27 September 2000 in the Miraslav Kvotka e1 af, Case, ICTY-number: IT-98-30-T, p3. 5899,

“ Por examples sce: consecutive beatings of Cautovié (Testimony of Witness K013) and the
mdmmmmammwmmw.m&ummgmm
(Testimony of witnesy Enes Crijenkovit).

“ Teaiimonies of witesses Anto Tomid, K08, K09, K010, K013, K04, KOIS, KOI6, K029, K033, K04 _ __
and K044 Sce abso the ICTY Transcript of Edin Ganié's tris) testimony dated 27 September 2000 In thiZZRmasios.
Mirasiav Kvocka et e, Case, ICTV-number: IT-98-30-T, pgs. $893-3896. 11




According to a large number of witnesses, detainee Dmgo Tokmad3ié was a police
officer in Prijedor and he was brought to the Keraterm Camp together with his colleague
from work Esed slamovié and they were both wearing police uniforms. Aecording to
the consistent statements of the examined witnesses, Drago Tokmad2ié and Esad
Islamovi¢ were called out from the room one night and severely beaten by a group
which consisted of guards and visitors to the Camp.” Unlike Islamovié, who survived
this maltreatment, Tokmad?i¢ died shortly after ho was brought back to the room by
other guards who carvied him in, while some witnesses, who were not confined in the
same room, stated that the next day they saw his dead body lefi outside of the room.*

According to the examined witnesses, detainee Jovo Radolaj was the only Serb inmate
who was detained at the Keraterm, who received o specially cruel treatment from the
guards because, since he was a member of the Party of Democratic Action (SDA), they
considered him a traitor to the Serb people. All witnesses examined as to the
circumstances surrounding the death of Jovo Radotaj gave a detailed account of his
being called out of the room, beaten in front of it, which, as usual, they could only hear.
However, the examined witnesses ‘who were confined in the room to which Jovo
Radofaj was thrown in afier the beating were eyewitnesses to the conssquences as 8
result of which this victim actually died shortly after this incident.*?

The witnesses remember the person by the name of Jasmin a/k/a Zviezdaf as the son of
the owner of a pastry shop in Prijedor called Crvena svjjezda, who was an Albanian.
According to the witnesses, this person was called out at some point together with other
Albanian detainees at the Keraterm Camp and severely beaten and after a while he was
brought back to the room where ke was kept. Just like in the incident described above,
the witnesses eyewitnessed the consequences of the beating of the person nicknamed
2vjezdad, who died after he was brought back to the room.™ The witnesses stated that,
befare he died, this person vomited yellow substance, which is why the other inmates
concluded that his gall-bladder had burst as a result of the beating and that he would not
survive with such injuries.®*

The desth of the detainee Diemal MeSié was described by the Witness K029, who was
confined close to this detainee in a room in the Kemterm Camp. Acconding to the
testimony of this witness, having been called out, DZemal Medi€ left the room, where he
was thrown back in after a while with serious injuries, as a result of which he died that
same night® The allegations of Witness K029 are supported by the testimony of

€ Teniimony of witnesses Anto Tomit, K09 and K016,

9 Testimonies of witnesses KOS, K08, K01S and K044,

© Testimonies of winesses Anto Tomié, K09, K0IS and KO16-

% Testimonies of witncsses Anto Tomié, K08, K09, K016 and K043,
¥ Testimonies of witnesses K09, K01$ and K043,

% Svjodotenje svjedoka K029.




MkalO.whoemﬂmedmmmemul!edwmnimdnmday
ke saw his dead body in front of the room where he was kept.®

After he was called out by the guards at the Keraterm Camp, detainee Dicved
Kambegovit wes also brought back to the room, where he was kept, in difficuly
condition, given the fact that the testimony of Witness K044 shows that other detainees
used a lighter to try to locate the injuries on his body and treat them, however, after a
short while, Karabegovié died of the injuries he had sustained, which is also confirmed
by the evidence given by the witness Ismet Dizdarevi¢ before the ICTY. ¥

In his testimony at the main hearing, Witness KGI0 gave a detailed account of
circumstances surrounding the suffering of detainee Besim Hergié at the Keraterm
Camp. Namely, Besim Hergié was detained in the same room with Witness K010,
wherefrom he was called out together with & group of people, and whereto, upon the
order of one of the guards, he was thrown back in, where shortly aferwards he died.
Witness K010 confirmed that the next day he saw the dead body of Besim Hergi¢
outside of the room.

As regards the suffering of the detainee Fikret Avdié, the witnesses stated that, after
being detained in the Keratermn Camp for & short while, he was called out, beaten and
uhenbukwdnmmw!mhewmmunwimhmmmwbdyin
front of the room.3*

As regards the ofdeuinauwlﬁchlneluded girié, | B

ﬁewimmuﬂntmmmmhulbmsmgladom
for execution by a firing squad, which was the way to punish the detainees for the
escape of one of the inmates. Out of the 20 victims who were singled out end killed on
thnmmmmmnmnblewldmhbdnmmmmmﬁmmmby
name.® According to the statements of witnesses, when this group was called out, the
eccused DuSan Fulitar, in his capacity as a shift leader, was present in the room from
which these victims were taken to be executed.

The Panel finds that the described situations at the Keraterm Camp and the individually

specified cases of maltreatrent of detainees and deprivations of life, represent beyond

doubt the criminal offenses of murder Amicle 172 (1) (a) of the CC of BiH,

impﬂmmm(mbdame).m(mb-elmomdmhcmhmmmm(mb-

Eléusgﬂmﬂudedmﬂncﬁmimlom“fpmumwml‘n(l)(h)ofdm
o

© Svjedotenje svjedoka K010,

% Also supported by the statements of Ismet Disdarovié given to the ICTY investigators on 4 November
1995, page 3, snd 2 Febrry 2002, paragraph 7.

8 Tenimonies of witnesses K013 and K043,
* Testimonies of witnesses Enes Crijenkovit and K07,




Discriminatory Inteat on the Part of the Perpetrators of Criminal Offenses

Based on the previously mentioned evidence, the Panel drew a clear and indisputable
inference that all acts and ections within the atteck agninst the civilian population in the
Prijedor Municipality were aimed specifically at the Bosniak, Croat and other non-Serb
populstion, whereas the Serb population went on with their lives undisturbed except for
the difficulties caused by the war. This inference is supported by the statements of &
large number of witnesses who, describing the situation in the camp, stated that,
according to their estimates based on the information on the identity of the victims,
mduﬁmmdaﬁudhhmp”mu:dﬁlldbmmofmmﬁc
origin or their role or position in the society.

Criminal Offenses Committed in the Keraterm Camp Represent Part of a
Widespread or Systematic Attack :

The Panel is satisfied that the camps in the Prijedor Municipality area, including the
Keraterm Camp, where a significant number of non-Serb civilians was detained, did
represent an integral part of a widespread or systematic attack against these civilians.
The Pane] finds that all previously described criminal offenses that were committed as
part of the existence and functioning of the camps should be treated as one legal entity,
and thus all of the mentioned individual offenses can be charecterized as past of a
widespread or systematic attack within the Keraterm Camp.

Legal Definition of the System at the Keraterm Camp as a “Joint Criminal
Enterprise”

The Court accepts the concept of the “Joint Criminal Enterprise” as a mode of criminal
responsibility included in the provisions of Articles 180 (1) and 29 of the CC of BiH,
according to which the entire situation in the Keraterm Camp can be legally defined as
one system of organized co-perpetratorship that lasted throughout the entire existence of
the camp.® Such organized (or systemic) of co-perpetratorship within one
detention camp can be treated as a variant of the basic form of co-perpetratorship, or
“Joint Criminal Enterprise® according to the ICTY terminology.” .

The systemic variant of the “Joint Criminal Enterprise”, or the co-perpetratorship within
the detention camp, as a mode of criminal sesponsibility is recognized by the
intemational jurisprudence as well since the processing of the crimes committed in the

# Sviedodenja svjedoks KOS, K09, KOG, K033, K043 § K044,

B ICTY declsions refer to this mods of co-perpetratorshlp or “Joint Criminal Enterprise” a1 “JCE 2° or
“Second Category JCE™.

9 ICTY decisians refer to the dasic form of co-perpetratorship as JCEB 1 or First Category JCE®. The
ICTY system also uses o third category of the “Joint Criminel Enterprise” (“JCE 3" or “Third Cuategory
JCE™), where & pasticipant in the “Joint Crimina) Enterprise” can also bo held responsible for the excess
triminal offenses of other panicipants of the enterprise, if such offenses which are cutside of the scope of
the joim enterprise wern foreseeabls to the sccused. In this Verdies, the Cout docs ot go Into the

discussion on the applicability of this third category of the “Jeint Crimina) Enterprise” In the BiM legal iy o

system,
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Enterprise” such as the Kematerm Camp, could foresee that their conduct entailed
personal criminal responsibility.

Previous case law of the Court of BiH wilhmpectbthemohppliubﬂllyofﬂw
' wofh“]om&immd&mm”mmmkpdﬁmmwmm

Criminal Responsibility of the Accused Dulan Fulitar Through His Participation in
the “Joint Criminal Enterprise”

The Court, therefore, agrees with the argumentation sccording to which the mere
participation .of the eccused Dullan Fultar in the maintenance of the functioning of the
Keraterm Camp, an organizational unit which can be legally qualified as a “Joint
Criminal Enterprise”, entails the criminal responsibility of the aceused.

1) The Role of the Accused Dulan Fulltar in the Keraterm Camp

The witnesses confirm in their statements that Dulian Fulitar was the leader of one of the
guard shifts at the Keraterm Camp.™ Dulko Sikirica was the Commander of Security at
the Keraterm Camp, and this.security consisted of the members of reserve police, to
which the accused himself belonged. Approximately, between mid and late June 1992,
the guards started being organized in three shifts and each shift consisted of no more
then 15 guards. The other two shift leaders were Damir Doden, a/k/a Kajin and Dragan
Kolund2ija, a/k/a Kole. The shifts rotated and were approximately 12 hours long, so
normally, one shift would arrive between 6 and 8 .am. nmlw:ldhondutyfor i2
hours, whereupon it would be relieved sametime between 6 and 8 p.m.”'

As regards the comparison of the situation on the shifts, according to the witnesses, the
best shift for the deminees was the shift of Dragan Kolund2ija. In terms of improvement
of conditions in the camp, he did much more than the other shift leaders. He made more
use of his authority in order to prevent the guards and visitors of the Keraterm Camp
from maltreating the detainees, in order to give the detainees greater freedom of
movement bath cutside and inside the rooms and allow them more frequent access to
.the toilets, In addition to that, ke also allowed the detainees contacts with the members
of their families at the main gate to the Camp. In Kolhundija's shift the calling out and
ﬂwbuﬁmdmﬂnﬂghm&wwﬂwdmmmuutﬁﬂrmnh

undisturbed without physical and psychological provocations.™

* First Instance Verdict in the Savo Toduwié and Mizar Ratevid case, handed down on 28 Pebruary 2008;
m% Innln”lhn instance Verdict againg Aoméilo Mandié, Ref. number: X-KR-05/58, dated 23
October (8

® Testimontes of witnesses K0S, K07, K010, K013, KOI6, K029 snd K044,
7 Testimonies of witnesses K013 and K029.
“wmmmammMuwmmmum

indlcaing that Kolund¥{ja wied to prevem oz reduce the killings during the massacre: seo testimonles g
witnexses K08, K013, KOI4, K016 and K044, e o fetimon




According to the witnesses, Duian Fultar's shift was particularly bad for the detainees.”
Ambaofmmmlelﬁﬁedﬂmmemajomyoftheullmgommdmmk
place on Fubtar's shift,™ mdtlnttlwdﬂumhadluumethreaung and less
freedom of movement on his shift than on other shifts.™ Although a certain number of
mmmmnmhmmamqunywmrmmmmhm
mmﬂymlaummmmmhmw“smﬂmduﬂ _He was one of the
most viclent and most aggressive guards,® hnlmwmddwmemmempmdmlm
the detainees on all shifts ineluding FuStar’s.™

2) The Role of the Accused Dullan Fulitar io Specific Situations

Although the majority of witneases stated that the accused Dulian Fultar was not seen
personally maltreating any of the detainees or committing killings, the witnesses
mwdhmofmtmnshsmlwntysﬂwdﬂﬂmmmofmlmmmm
occurved in his presence in order to prevent that maltreatment.®

In relation to the individual cases that have already been mentioned, evidence has been
presented before the Court indicating that the beatings oceusred at times when Dulan
Fultar was on duty and that he was aware of some of those beatings. The specific
evidence relating to three incidents which occurred in Fuitar’s presence was presented
before this Court and the accused does not dispute it:

Thus, witness K016 testified as to the incident when a police officer beat him with a
baton on his back, head and arms, while ancther man kicked him in the stomach,
Although Dulan Fultar was present while this was taking place, instead of taking
reasonable measures with a view to preventing the beating, he just wamed the
perpetrators ot o hit him on the head.

As regards the other incident that has already been described, Witness K010 stated that,
one night, he was called out by the guard Kondié, while Duan Fustar was standing on
the “pista” /cement courtyard erea banwesn the builiings known as “pista™ — translatar’s rote/, OF in
other words in the close vicinity of the scene of the incident without intervening.

Drrestimonies of witnesses KO10, K013, K016, K029 and K044,

¥ Testimonies of witnesses K03, K07, K08, K010, K013, K029 and K044.
® Teitmony of witness K08,

Wrestimony of witnesses K010 and K0J6.

7 Teslmonles of witnesses K08, K09, K015, K016 and K029,

™ Textimonies of witnesses Encs Crijenkovié, K08, K029 and KOM.

¥ Tentmonics of witnesses K08, K09 and K029.

® Yestimonles of witnesses Bnes Cr{jenkovis, K016, K029 and R044.
















