SUD BOSNE [ HERCEGOVINE CY]] EOCHE ¥ XEPLIEMOBWHE

Number: X-KR/05/96-1
Sarajevo, 15 April 2008

IN THE NAME OF BOSNIA AND HERZEGOVINA

The Court of Bosnia and Herzegovina, on the Pane! composed of Judge Zoran Bo2ié, as the
president of the Panel, and Marjan Pogaénik and Elizabeth Fahey as the Panel members,
with the participation of legal officer Lejla Harati¢ as the minutes-taker, in the criminal case
against the accused Mirko Pekez, son of Spiro, Mirko Pekez, son of Mile, and Milored
Savi¢, son of Ljupko, for the criminal offence of War Crimes against Civilians in violmion
of Article 173 paragraph 1, subparagraphs c) and f) in conjunction with Article 29 and
Article 180(1) of the Criminal Code of Bosnia and Herzegovina (hereinafter the CC BiH),
upon the Indictment of the Prosecutor's Office of Bosnia and Herzegovina number KT-R2-
116/05 of 22 November 2007, confirmed on 28 November 2007, following the public main
trial during which the public was excluded for a certain period of time, in the presence of
the accused Mirko Pekez, son of Spiro, and his Defense Counsel Slavica Cvoro, lawyer
from Isiodno Sarajevo, the accused Mirko Pekez, son of Mile, and his Defense Counsels,
lawyer Dusko Pani¢ from Doboj and lawyer Predrag Radulovié from Banja Luka, and the
accused Milorad Savié and his Defense Counsel Nebojsa Pantié, lawyer from Banja Luka,
and in the presence of the Prosecutor for the Prosecutor’s Qffice, Mirko Leti¢, on 15 April
2008 delivered and on 22 April 2008 publicly announced the following:

VERDICT

THE ACCUSED:

1. MIRKO PEKEZ, a.k.a. Guzan, son of 8piro and Mare, nee Glamotak, bom on
28 October 1966 in Cerkazoviéi, Municipality of Jajce, Setb by ethnicity, citizen
of RS, electro-technician by profession, residing in Cerkazoviéi bb -
Municipality of Jezero, married, father of two children, employed with SZR
(Private Trade Shop) Srupna — Sipovo, served the ammy in Ni8 and Lastovo, of
medium income, ID: 04FEA0281, citizen's personal identification number:
2810966102097, no previous convictions, no other criminal proceedings pending
against him, beld in custody upon the Court of BiH's Decision number: X-
KRN-05/96 of 1 November 2007.

2. MIRKO PEKEZ a.k.a. Peka, son of Mile and Radojka, nee Jerinié¢, bom on 31
May 1965 in Cerkazoviéi, Municipality of Jajce, being his permanent place of
residence, Serb by ethnicity, citizen of BiH, plumber by profession, single, father
of two children, served the army in 1986 in Slovenia, of low income, previously
convicted, no other criminal proceedings pending against him, ID: 04FEA02S8,
citizen's personal identification number: 3105965102108, beld in custody upon
the Court of BiH’s Decision number: X-KRN-05/56 of 1 November 2007.
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3.  MILORAD SAVIC ak.a. Mita, son of Ljupko, bom on 25 October 1970 in
Cerkazoviél, Municipality of Jajce, residing in Bosanska Oradidka, bb
Socijalistitke revolucije Street, Serb by ethnicity, machinist by profession,
merried, father of a minor, served in the forces in 1988/89 in Pula and Ni3,
entered in the Military Records of the Municipality of Gradidka, employed with
Standard OradiSka, of medium income, citizen of BiH, ID: 0SEAB8040,
citizen's personal identification number: 2510970102081, held in custody
upon the Court of BiH's Decislon number: X-KRN-05A¢ of 1 November
2007.

ARE FOUND GUILTY
Because by acting in concert:

During the state of war in Bosnia and Herzegovina and the armed conflict in the territory of
the Jajce municipality between the Army of Republika Srpska (VRS), on one side, and the
Amy of BiH and HVO (Croat Defense Counsel) on the other, as members of the Army of
Republiks Srpska and the reserve police force, they acted in violation of the rules of
Articles 3 and 147 of the Geneva Convention relative to the Protection of Civilian Persons
in Time of War of 12 August 1949, and having acted contrary to the rules of Article 75 (2)
of the 1949 Protocol Additional 1 to the Geneva Convention relative to the Protection of
Victimg of International Armed Conflicts, prohibiting violence against life, health or
physical or mental wellbeing of persons, by doing the following:

- On 10 Scptember 1992, after the burial of a killed soldier of the Army of Republika
Srpaka, Rede Savié, es an organized group of armed people, which consisted of
Jovo Jandrié, Mirko Pekez, son of Spiro, Simo Savié, Mirko Pekez, son of Mile,
Milorad Savié, son of Ljupko, Zoran Marié, Slobodan Pekez, llije Pekez, Milorad
Savi¢, son of Puro and Blagoje Joveti¢, which was organized by Jovo Jandrié,
having mutually agreed on the plan to collect Bosniak civilians located in Ljoljiéi
and Cerkazoviéi = Municipality of Jajce, whose freedom of movement was limited
since they had to regpond to the roll call on a daily basis, intending to take them
away and kil them at the place called Tisovac, so they went to these places armed
with automatic and semi-automatic rifles, under the threat of using the arms,
unlawfully amested and forcibly ook out the Bosniak civilians from their houses,
rounded up women, men and children in the place called Osofe, and thereupon took
them all together to the place called Draganovae, With the rifles in their hands,
threatening that they would kiil whoever tried to escape, while insulting them, and
physically harassing them by calling them different names, by punching and kicking
them and by hitting them with rifles, and when thty reached the place called
Draganovac, they stopped them there and ordered them to put at a specifically
designated place all valuable items they had on them, such as gold jewellery,
watches and money, and when they did so, they appropriated those items, and
thereupon taok them to the place called Tisovac, where they ordered them to line up
against the edge of an abyss, and when they did so, they all opened fire from the
rifles pointed st them, intending to kill them, thus on that occasion they killed
Nedlib Mutié, son of Osman, bom in 1936, Seéo Malko¥, son of Ibro, bom in
1933, Irbad Bajramovlé, son of Mustafa, bom in 1971, Adnon Zobié, son of

R Jelene br, 88, 71 000 Sargjevo, Bosna | Hercegovina, Tel: 033 707 100, Faks: 033 707 228 2
Muue Jencue Gp. 88, 71 000 Capajeso, Boera w Xepuerosuma, Ten: 033 707 100, @axc: 033 707 228

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Sabahudin, bom in 1979, Fikreta Zobié, daughter of Arif, bom in 1956, Fehra
BaoleSi¢, daughter of Muslo, bom in 1928, Faza Batebi¢, daughter of Avdo, bom in
1928, Dervifia Mutié, daughter of Had%o, bom in 1933, Latif Bajramovié, son of
Mujo, bom in 1959, Senad Karshoddié, son of Omer, born in 1968, Ibrahim
Karahod®ié, son of Alija, bom in 1933, Mujo Bajramovié, son of lbro, bom in
1927, Asmer Zobié, son of Nurija, bom in 1977, Zarifa Karahod¥i¢, daughter of
Latif, born in 1928, Dula Zaobié, dsughter of Avdo, bom in 1924, Ramixs Muti¢,
daughter of Serif, bom in 1936, Adis Zob}é, son of Nurija, born in 1983, Fikreta
Zobié, daughter of Tahir, bom in 1957, Fatima Mutié, daughter of Huso, bor in
1963, Ekrema Bajramovié, daughter of Latif, bom in 1939, Mustafa Bajramovi¢,
son of Aslija, bom in 1946, Mustafa Bolelié, son of Ibro, bomn in 1950 and
Sabahudin Bajramovié, son of Semso, bom in 1979, while Zejoa Bajramovié,
Nurija Zobi¢, Omer Karahod2ié and Mustafa Bajramovié survived the execution
but sustained physleal injuries, while Fahrija Muti¢ suffered no injuries.

Therefore, by violating the rules of international law in times of war and armed conflicts,
they committed the killings and the intentional infliction of severe physical and mental pain
to persons, injuries to bodily integrity and the plunder of property,

Whereby a8 co-perpetrators they committed the crimina! offense of War Crimes against
Civilians in violation of Article 173 (1) items c) and f), in conjunction with Article 29 and
Article 180 (1) of the CC BiH.

Thus the Court, on the grounds of Articles 39, 42 and 48 of CC BiH, for the criminal
offence of Crimes against Civilians in violation of Anticle 173(1)(c) and (f) in conjunction
with Article 29 and Article 180(1) of the CC BiH,

SENTENCES
the SECOND-ACCUSED MIRKO PEKEZ (son of Mile) TO 29 (twenty nine)
YEARS OF LONG-TERM IMPRISONMENT

On the ground of Articles 39, 42 and 48 of CC BiH, for the criminal offence of Crimes
against Civilians in violation of Article 173(1)(c) and (f) in conjunction with Article 29 and
Anticle 180(1) of CC BiH, the Court

SENTENCES
the FIRST-ACCUSED MIRKO PEKEZ (sou of Spiro) and the THIRD ACCUSED
MILORAD SAVIC (son of Ljupko) TO 21 (twenty one) YEARS OF LONG-TERM

OF IMPRISONMENT EACH

Pursuant to the legal provision of Asticle 56 of CC BiH, the time spent in custody from 1
November 2007 onwards, shall be credited towards the pronounced sentence of
imprisonment against the accused persons.

Pursuant to Article 198(2) of CPC BiH, the injured parties Nurija Zobié, Zejna Bajramovié,

Omer Karehod2ié, Fahrija Muti¢ and Subhudin Zobnié may take civil action to pursue their
claims under property law.
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The injured party Mustafa Bajramovié and relatives of the killed civilians: Ned2ib
Mutié, Seéo Malkot, Irhad Bajramovié, Adnan Zobi¢, Fikreta Zobi¢, Pahra Balesi¢,
Dervisa Mutié, Latif Bajramovi¢, Senad Karahod2i¢, Ibrahim Karahod2ié, Mujo
Bajramovié¢, Asmer Zobié, Zarifa Karahod2ié, Pula Zobié¢, Ramiza Mutié, Adis Zobi¢,
Fikreta Zobié, Fatima Muti¢, Ekrema Bajramovié, Mustafa Bajramovié, Mustafa Balesié,
and Sabahudin Bajramovié, may take civil action to pursue their possible claims under
property law.,

Pursuant to Article 188(4) of CPC BiH, the accused persons are hereby relieved of
the duty to reimburse the costs of the criminal proceedings.

Reasoniag

By the Indictment of the Prosecutor's Office of Bosnia and Herzegovina number: KT-RZ-
116/05 of 22 November 2007, confirmed on 28 November 2007, Mirko (son of Spiro)
Pekez, Mirko (son of Mile) Pekez and Milorad (son of Ljupko) Savi¢, due to the actions
factually detsiled in the Indictment, are charged with the commission of the criminal
offence of War Crimes against Civilians in violation of Article 173(1){c) and (f) in
conjunction with Asticle 29 and Article 180(1) of the Criminal Code of Bosnia and
Herzegovina.

At the hearing before the Preliminary Hearing Judge, the accused persons entered a plea of
not guilty of the referenced criminal offence.

The main trial in this case commenced on 8 February 2008 and ended by the respective
closing arguments of the Prosecutor's Office and the Defense on 14 April 2008.

1, Pregented evidence

During the evidentiary proceedings, the Court heard evidence of both the Prosecutor’s
Office and the Defense.

At the mein trial, the Court heard the following witnesses as the witnesses of the
Prosecutor’s Office: Nurija Zobié, Borka Opamica, Dragan Nisi¢, Dragan Zdmja, Fahrije
Mutié, Nedeljko Jandrié, Pero Savié, Zejna Bajramovié¢, Omer Karahod2i¢, Subhudin Zobi¢,
Dr. Rajko Todortevié, Dr. Zujo Hamza, expent-witness in forensic medicine from Sarajevo,
and the additional witness Miroljub Perlal.

Furthermore, the following documents tendered into evidence by the Prosecutor's Office of
BiH were reviewed at the main trial: Record on hearing the witness Zobié Nurija, No. KT-
RZ 116/05 of 27 April 2007, made by the Prosecutor’s Office of BiH; Discharge form for
Nurija Zobié, issued by the RO (Work Organization) of the Clinical-Medical Cenire in
Banja Luka on 22 October 1992; Record on hearing the witness Borka Opamica, No. KT-
RZ 116/05 made by the Prosecutor’s Office on 15 May 2007; Record on hearing the
itness Dragan Nigié, No. KT-RZ 116/05 made by the Prosecutor’s Office on 6 June 2007;
d on hearing the witness Dragan 2dmja, No. KT-RZ 116/05 made by the Prosecutor’s
k on 23 May 2007; Record on hearing the witness Fahrijs Mutié, No. KT-RZ 116/05
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made by the Prosecutor’s Office on 6 June 2007; Record on hearing the witness Nedeljko
Jandri¢, No. KT-RZ 116/05 made by the Prosecutor's Office on § November 2007;
Submission of data on military records of Jajce Public Security Station, No. 11-11/01-
§28/93 of 26 June 1993; Record on hearing the witness Pero Savié, No. KT-RZ 116/05
meade by the Prosecutor's Office on 6 November 2007; Record on hearing the witness
Zejna Bajramovié, No. KT-RZ 116/05 made by the Prosecutor’s Office on 13 November
2007; Discharge form for Zejna Bajramovié, issued by the RO Clinical-Medical Centre in
Banja Luka on 16 September 1992; Video cassette War Crime against Civilians on 10
Seplember 1992 In Tisovac, Municipality of Jgjce; Record on hearing the wimess Omer
Karahod2i¢, No. KT-RZ 116/05 made by the Prosecutor’s Office of BiH on 5 November
2007; Psychologist's findings for Omer Karahod2ié, issued by the Specialist Department
with the Public Institution (PJ) Medical Centre in Bugojno on 13 April 1997, findings for
Omer Karahod2ié, issued by the Specialist Department with the Public Institution (PT)
Medical Centre in Bugojno on 17 March 1997, findings of the Cantonal Hospital Travnik of
19 March 1997, findings of the District Hospital Travnik, Qutpatient Clinic of the Surgery
Department of 17 October 1997; Record on hearing the witness Subhudin Zobié, No. KT-
RZ 116/05 made by the Prosecutor's Office on 8 May 2007; Record on hearing the witness
Rajko Todortevié, MD, No. KT-RZ 116/05 made by the Prosecutor’s Office on 14
November 2007; Finding and opinion of Rajko Todoréevié, MD, on the cause of death of
Sabahudin (son of Semso) Bajramovié, bom in 1979, issued by the Sipovo Health Centre on
12 September 1992; Finding and opinion of Rajko Todortevié, MD, on the cause of death
of Asmer (son of Nurijs) Zobi¢, bom in 1977, issued by the Sipovo Health Centre on 12
September 1992; Finding and opinion of Rajko Todoréevié, MD, on the cause of death of
Mustafa (son of [bro) Baleli¢, bom in 1950, issued by the Sipovo Health Centre on 12
September 1992; Finding and opinion of Rajko Todortevié, MD, on the cause of death of
Mustafa (son of Alija) Bajramovié, born in 1946, issued by the Sipovo Health Centre on 12
September 1992; Finding and opinion of Rajko Todoréevié, MD, on the cause of death of
Ekrema (son of Latif) Bajramovié¢ (Semso’s wife), bom in 1939, issued by the Sipovo
Health Centre on 12 September 1992; Finding and opinion of Rajko Todorevié¢, MD, on
the cause of death of Fikreta (son of Arif) Zobié, (Nurija’s wife), bom in 1957, issued by
the Sipovo Health Centre on 12 Scptember 1992; Finding and opinion of Rajko
Todorkevi¢, MD, on the cause of death of Fatima (son of Huso) Mutié, born in 1963, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todoréevié, MD, on the cause of death of Adis (son of Nurija) Zobié, bomn in 1984, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rejko
Tedorevié, MD, on the cause of death of Ibrahim (son of Alija) Karshod2ié, bom in 1930,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todorgevié, MD, on the cause of death of Seéo (son of Ibro) Malko&, bomn in 1934, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
TodorZevié, MD, on the cause of death of Irhad (son of Mustafa) Bajramovi¢, born in 1971,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todorlevié, MD, on the cause of death of Adnan (son of Sabshudin) Zobi¢, bom in 1979,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todortevi¢, MD, on the cause of death of Fikreta (son of Tahir) Zobi¢, bom in 1957, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todortevié, MD, on the cause of death of Fahro (son of Mujo) Balesi¢, bom in 1927, issued
by the Sipovo Health Centre on 12 Sepiember 1992; Finding and opinion of Rajko
Todortevi¢, MD, on the cause of death of Faza (son of Avdo) Baledi¢, born in 1918, issued

Kraljice Jelene br. 88, 71 000 Sarjevo, Bosna i Hereegovina, Tel: 033 707 10D, Faks: 033 707 225 L
Kpanswe Jenene 6p. 88, 71 000 Capajeno, Bocua u Xepuerosnna, Ten; 033 707 100, Gaxc: 033 707 225

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todontevié, MD, on the cause of death of Latif (son of Mujo) Bajramovi¢, bomn in 1959,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todortevi¢, MD, on the cause of death of Ramiza (son of Serif) Mutié, born in 1936, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todordevié¢, MD, on the cause of death of Senad (son of Omer) Karahod2i¢, bom in 1962,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todorevié, MD, on the cause of death of Nedim (son of Osmo) Muti¢, bom in 1936, issued
by the Sipovo Health Centre on 12 September 1992, Finding and opinion of Rajko
Todoréevié, MD, on the cause of death of Dula (son of Avdo) Zobié, born in 1924, issued
by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todoréevié, MD, on the cause of death of Zerifa (son of Latif) Karahod2ié, bom in 1965,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todortevié, MD, on the cause of death of Mujo (son of 1bro) Bajramovié, bom in 1927,
issued by the Sipovo Health Centre on 12 September 1992; Finding and opinion of Rajko
Todoréevié, MD, on the cause of death of Dervila (son of HadZo) Muti¢, bom in 1933,
issued by the Sipovo Health Centre on 12 September 1992; Finding on exhumed and
autopsied corpses in the territory of the Municipality of Jajce, issued by the Institwte of
Forensic Medicine of the Faculty of Medicine in Sargjevo on 14 March 2000, made by Dr.
Hamza 2ujo, specialist in forensic medicine, Dr. Nermin Sarajli¢, resident in forensic
medicine and assistant to the autopsist Adnan Musié, as ordered by the Travnik Cantonal
Court number: KT-55/99-RZ; Decision on the Proclamation of the State of War , Official
Qazette of RBiH number: 7/92 of 20 June 1992; Regular Operations Report of the Sth
Corps Commend forwarded to the Command of the 2*¢ Military District, Op.str.pov.
number 84-84, of 23 April 1992; Regular Combat Report of the Command of the 1 Krajina
Corps forwarded to the Main Staff of the Army of SR (Serb Republic) BiH, confidential,
number 44-1/160 of 3 June 1992; Regular Combat Report of the Command of the 1*
Krajina Corps forwarded (o the Main Staff of the Army of SR BiH, str.pov.br. 44-1/180 of
14 June 1992; Combat Report of the Command of the 1® Krajina Corps forwarded to the
Main Steff of the Army of SR BiH, str.pov.br. 44-17195 of 23 June 1992; Regular Combat
Report of the Command of the 1" Krajina Corps forwarded to the Main Staff of the Army of
SR BiH, str.pov.br. 44-1/248 of 20 July 1992; Combat Report of the Command of the 1®
Krajina Corps forwarded to the Main Staff of the Army of SR BiH, str.pov.br. 44-1/286 of 9
August 1992; Regular Combat Report of the Command of the 1° Krajina Corps forwarded
to the Main Staff of the Army of SR BiH, str.pov.br. 44-1/332 of 31 August 1992; Combat
Report of the Command of the 1® Krajina Corps forwarded to the Main Staff of the Army of
SR BiH, str.pov.br. 44-1/440 of 26 October 1992; Order of the Commander of the 1°
Krajina Corps, Major General Momir Tali¢ on engagement of the police forces in the armed
conflict, op.str.pov.number 535-1 of 19 June 1992; On-site Investigation Report of the
Basic Court in Mrkonjié Grad, No. Kri: §7/92 of 12.09.1992, about the event which took
place on 10 September 1992 in the night, in Cerkazoviéi, Municipality of Jajce; Letter
conceming military records of the Military Post 7048 of § July 1993; Letter of the Ministry
of the Interior, Crime Investigation Section of the Republika Srpska Police, No. 02-
11342/07 of 18 July 2007; Decigion of the Travitik Cantonal Court number: Kri 5/99 of 27
Apri) 1999, ordering exhumation and autopsy of the bodies of Ekrem Bajramovié and other
ilians from the village of Ljoljiéi and Cerkazovi¢i; Exhumation Record No. Kri. 5/99 of
Raril 1999, made by the Investigating Judge Slavica Curi¢ from the Cantonal Coun
Mk, in the area of Draganovac, Municipality of Jezero, RS; Rules of the Road file:
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ROR 810 forwarded to the Chief Prosecutor Marinko Jurtevié¢ by Graham T. Blewin, ICTY
Deputy Prosecutor, in regard to Mirko Pekez, son of Mile or Miéo, Ref. No.
025288/GB/RR810 of 17 January 2002; Rules of the Road file: ROR 810 forwarded to the
Chief Prosecutor Marinko Jurtevié by Graham T. Blewitt, ICTY Deputy Prosecutor, in
regard to Milan Savié a.k.a. Miéa, Ref. No. 025286/GB/RR810 of 17 January 2002; Rules
of the Roed file: ROR 810 forwarded 10 the Chief Prosecutor Marinko Juréevié¢ by Graham
T. Blewitt, ICTY Deputy Prosecutor, in regard to Mirko Pekez, Ref No.
025281/GB/RR810 of 17 January 2002; Letter of the Jajce Police Department, No. 04-10/3-
2-1-1119/02 of 10 December 2002, forwarded to the Cantonal Court Travnik, Ref. No. Ki-
1/02 RZ of 29 November 2002; Decision of the Court of BiH number: X-KRN-05/96 of 17
October 2005 to take over the criminal case against the suspects Jovo Jandri¢, Mirko Pekez,
Simo Savié, llija Pekez, Milorad Savié, Mirko Pekez son of Mile, Milan Savié¢ a.k.a. Miés,
Zoran Marié, Slobodan Pekez and Blagoje Jovetié, conducted before the Cantonal
Prosecutor’s Office under Ref. No. KT-55/99; Atiestation of Death for Sabahudin (son of
Semso) Bajramovié, born in 1979, from Cerkazoviéi, issued by JKP Gradska groblja (Public
Municipal Company) Visoko, ord.no. 117/59 of 8 May 1999; Attestation of Death for
Mustafe (son of Tbro) Balesi¢, born in 1950, from Cerkazoviéi, issued by JKP Gradska
groblja Visoko, ord. no. 116/99 of 8 May 1999; Attestation of Death for Mustafa (son of
Alija) Bajramovié, bom in 1946, from Cerkazovi&i, issued by JKP Gradska groblja Visoko,
ord. no. 115/99 of 8 May 1999; Attestation of Death for Ekrema (son of Latif) Bajramovié¢
(nee Skopo), born in 1939, from Cerkazoviéi, issued by JKP Gradska groblja Visoko, ord.
no.: 114/99 of 8 May 1999; Attestation of Death for Fatima (son of Huso) Muti¢, bom in
1963, from Cerkazoviéi, issued by JKP Gradska groblja Visoko, ord. no.: 113/99 of 8 May
1999; Attestation of Death for Fikreta (son of Tahir) Zobié (nee Krak), bom in 1957, from
Cerkazoviéi, issued by JKP Gradska groblja Visoko, ord. no.: 112/99 of 8 May 1959;
Auestation of Death for Adis (son of Nurija) Zobi¢, born in 1985, from Cerkazoviéi, issued
by JKP Gradska goblja Visoko, ord. no. 111/99 of 8 May 1999; Attestation of Death for
Ramiza (son of Sefik) Muti¢ (nee Mujak), bomn in 1936, issued by JKP Gradska groblja
Visoko, ord.no.: 110/99 of 8 May 1999; Attestation of Death for D2ula (son of Avdo) Zobié
(nee Haseljié), born in 1924, from Cerkazoviéi, issued by JKP Gradska grobija Visoko, ord,
no.: 109/99 of 8 May 1999, Attestation of Death for Zarifa (son of Latif) Karahod2ié (nee
Skopo), bom in 1928, from Ljolji¢i, issued by JKP Gradska groblja Visoko, ord. no.: 108/99
of 8 May 1999; Antestation of Death for Asmer (son of Nurija) Zobié, bom in 1977, from
Cerkazoviéi, issued by JKP Gradska groblja Visoko, ord. no. 107/99 of 8 May 1999;
Attestation of Death for Mujo (son of Ibro) Bajramovié, bom in 1927, from Cerkazoviéi,
issued by JKP Gradske groblja Visoko, ord. no.: 106/99 of 8 May 1999; Attestation of
Death for Ibrahim (son of Ale) Karshod2ié, bom in 1933, from Ljoljiéi, issued by JKP
Gredska groblja Visoko, ord.no.: 105/99 of 8 May 1999; Attestation of Death for Senad
(son of Omer) Karahod%i¢, bom in 1968, from Ljoljiéi, issued by JKP Gradska grobija
Visoko, ord. no.: 104/99 of 8 May 1999; Attestation of Death for Latif (son of Mujo)
Bajramovi¢, bom in 1959, from Cerkazoviti, issued by JKP Oradska groblja Visoko, ord.
no.: 103/99 of 8 May 1999; Attestation of Death for Dervila (son of Had%o) Mutié¢ (nee
Baledi¢), bom in 1933, from Cerkazoviéi, issued by JKP Gradska groblja Visoko, ord. no.:
102/99 of 8 May 1999; Attestation of Death for Fazs (son of Avdo) Baledi¢ (nee Mujkit),
bomn in 1918, from Cerkazoviéi, issued by JKP Oradska groblja Visoko, ord. no.: 101/99 of
8 May 1999; Artestation of Death for Fahra (son of Muslo) Balesié, bom in 1928, from
Cerkazoviti, issued by JKP Gradska groblja Visoko, ord. no.: 100/99 of 8 May 1999;
Atestation of Death for Fikreta (son of Arif) Zobi¢, born in 1956, from Cerkazoviéi, issued
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by JKP Oradska groblja Visoko, ord. no. 99/99 of 8 May 1999; Attestation of Death for
Adnan (son of Subhudin) Zobié, bom in 1979, from Cerkazoviéi, issued by JKP Gredska
groblja Visoko, ord. no.: 98/99 of 8 May 1999; Attestation of Death for Ithad (son of
Mustafa) Bajramovié, bom in 1971, from Cerkazoviéi, issued by JKP Gradska groblja
Visoko, ord. no.: 97/99 of 8 May 1999; Attestation of Death for Seéo (son of Ibro) Malkog,
bom in 1933, from Ljoljiéi, issued by JKP Gradska groblja Visoko, ord. no.: $6/59 of 8 May
1999; Attestation of Death for NedZid (son of Osman) Mutié, bom in 1936, from

i$i, issued by JKP Gradska groblja Visoko, ord, no.: 95/99 of 8 May 1999; Record
on Questioning of the Suspect Mirko (son of Spirc) Pekez aXk.a. Guzan, made by the
Prosecutor’s Office of BiH, number : KT-RZ-116/05 of 30 October 2007; Record on
Examination of Witness Miroljub Perla3, made by the Prosecutor's Office of BiH, number:
QIS'T.RZ.I 16/05 of 17 March 2008 and geographic maps of the Municipalities of Jajce and

ipovo,

The Court heard the following defense witnesses for the first-accused Mirko (son of Spiro)
Pekez: Ljubo Jovitié, Buro Vukadin, Pero Marié, and the Accused himself in his capacity
as a witneas, including additional witnesses Qoran Jovi¢ and Dragan Rodié, then the defense
witnesses for the second-accused Mirko (son of Mile) Pekez, Nikola Nikolas, Nedeljko
Jandrié, Jovo Topié, Jovo Prole, Vigjko Radié, Bosiljka Rosi¢, and the Accused himself in
his capacity as a witness in the closed session. The third-accused Milorad (son of Ljupko)
Savié did not propose the presentation of evidence through the witness examination.

During the main trial, by reading and presenting them, the content of the following
documents of the defense for the first-accused Mirka (son of Spiro) Pekez were presented:
Findings and Opinion of Dr. Todortevi¢ Rajko, specialist in Industrial Medicine, about the
heslth condition of the first-eccused on 17 December 2002, issued by the Health Centre
Sipovo; Letter of the Mrkonjié-Grad Public Security Station number: 10-2-16/02-2-434/07
of 26 November 2007, b) letter of the Sipovo Police Station, number: 10-2-17/02-1223/07
of 23 November 2007, ¢) Official Note of the Police Station Sipovo, number: 10-2-17/02-
§5/07 of 23 November 2007, d) Letter of the Public Security Centre (PSC), Crime
Investigation Police Sector Banja Luka number: 10-02/2-230-2831/07 of 11 December
2007, through which the Official Note number: 10-02/2-838/07 of 11 December 2007 was
forwarded, including a photocopy of a page from the Book of the On-site Investigations of
PSC Banja Luka from 1992. The defense for the third-accused Milorad Savié tendered into
evidence the Official Note of PSC Jajce of 12 September 1992 mede by Borko Opamica; a
photograph taken on the date of the burial of Rade Savié, wherein the third-accused Milorad
Savi¢ is marked, and the Record on Questioning of the Suspect Milorad Savié, meade by the
Prosecutor's Office of BiH, number: KT-RZ-116/05 of 30 October 2007,

%..Closing arguments

Having completed the evidentiary proceedings, the Prosecutor stated within his closing
argument that it was proved during the proceedings that the acoused persons, as co-
perpetrators in 8 group comprising at least 10 persons and being organized by Jovo Jandri¢,
had committed the offence with which they were charged. He further noted thal, in this
articular case, all elements of the subject matter of the referenced criminal offence were
kfied. It was primarily proved through the evidence presented at the main trial that the
B charged took place on 10 September 1992, at about 22:00 hrs. in Cerkazoviéi near

Jelmbr.ﬂ.?lmsmmmmmlm.ﬁl:on 707 100, Faks: 033 707 225 8
&huue Jenene Gp. 88, 71 000 Capajesn, Bocwa u Xepusromma, Ten: 033 707 100, Gaxc: 033 707 225

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



Jezero, Municipality of Jajce, at the location of Draganovac (so-called Tisovac) which
belongs to the village of Cerkazoviéi, at the plot owned by Pero Savi¢, son of Milan;
furthermore, it is indisputable that, at that time, there was an armed conflict in the territary
of the Municipality of Jajce, between the Army of RS on one side and the Army of BiH and
HVO on the other, which is corroborated by a number of operational and combat reports. In
eddition, the referenced event resulted in the violent death of 23 persons, which is also
evident in the Records on Exhumation of the Cantonal Court in Travnik, and also in the
Findings and Opinion of dr. Rajko Toplagié and dr. Hamza Zujo, forensic medicine
gpecialists. It is indisputably established during the proceedings that, at the time of the
commission of the offence, the first-accused and the third-sccused were members of the
reserve police formation, while the second-accused was a member of the Army of RS. In
eddition, the persons who were forcibly taken out from their houses in the night time were
civilians and in no way whatsoever involved in combat. Therefore, according to the
provisions of the Geneva Convention Relative 10 the Protection of Civilian Persons in Time
of War of 12 August 1949, they were entitled to protection whereby their fundamental
rights should have been respected, which did not happen in this particular case. In his
closing argument, the Prosecutor reasoned the witnesses’ statements about the
tircumstances surrounding the event and he ultimately also referred to the participation of
the first-accused Mirko (son of Spiro) Pekez, the testimony of the witnesses Miroljub
Perlad, Goran Jovi¢, Jovo Prole, the statement of the third-accused Milorad Savié, which
was given during the investigation, and finally, to the testimony of the first-gccused Mirko
Pekez, son of Spiro, given st the main trial, comparing it with his averments sated for the
record in the Prosecutor’s Office of BiH on 30 October 2007. This was aimed at showing
incongruity between the statements of this accused himself and their non-harmony with the
witnesses' statements, and the final conclusion was therefore rendered that the first-
accused’s staternpents were fabricated so as to enable him 10 avoid crimina! responsibility.
At the end of his closing argument, the Prosecutor referred to the participation of the
second-accused Mirko Pekez, son of Mile, and the third-accused Milorad Savié in the
referenced incidents and, based on all evidence presented at the main trial, he moved the
Court to find the accused persons guilty and sentence them by law for the commined
criminal offence. When meting out the punishment, the Prosecutor noted that the Court
should take into account the gravity of the committed criminal offence and the number of
civilian victims, that ls, thirteen men and ten women, among whom there were one child
and three minors, including the infliction of physical injuries to those who survived the
execution by firing squad.

The Defense Counsel for the first-accused Mirko (son of Spiro) Pekez, Attorney Slavica

, primarily noted in her closing arguments that at no point in time whatsoever did the
defense deny that the incident as charged had happened. However, she is aiso of the view
that during the proceedings the Prosecutor failed to prove beyond reasonable doubt even the
presence and much less the participation of this accused in the referenced event. To wit, the
accused way present at the memorial lunch after the burial of the killed soldier Rade Savié,
as corroborated by the prosecution witnesses Pero Savié and Miroljub Perla, and also by
the defense witness Ljuba Jovetié. The defense notes the fact that, after the lunch, the
accused went home in which his uncle was, and then, at about 21:00 hrs., he set off to meet
Miroljub Perlad with whom he was supposed to leave for Sipovo. The accused stated this
intention of his even at the lunch, which was corroborated by the witness Miroljub Perlad.
The next essential point noted by the defense in the closing argument pertains to the fact .
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that Mirko (son of 8piro) Pekez never participated in taking away of civilians from their
houses. To wit, none of the prosecution witnesses stated that this eccused person had
participated in taking them away, and even the witnesses who know him as Spiro's son
were contradictory in their statements in the continuation of their testimony when stating
that they actually did not know which Mirko Pekez this was all about, considering that there
are two men with the same first and femily name, as was the caso with the wstimony of
Zejna Bajramovié. One more fact to which the defense referred in its closing argument
pertained to the weapons of the persons who took away and shot a part of the inhabitants of
Ljolji¢i and Cerkazoviéi. It is important to note here that no witness mentioned that they
saw any of the armed persons carrying 8 Thomson rifle which was used by this accused.
Considering the unusual appearance and the size of this weapon, it is logical 1o conclude
that it would have been noticed, and this is particularly 50 as some witnesses, such as
Fahrija Mutié, stated that they had seen someone using a baton as well. Furthermore, the
fact is that, after the incident, this accused continued 1o work in the police, while this s not
the case with the other two accused persons, which was also confirmed by the witnegses
Nedjeljko Jandri¢ and Borko Oparnica. It is further noted that, towards the end of the
evidentiary proceedings, the Prosecutor’s Office realized that they did not have a single firm
evidence against the first-accused and they therefore summoned one more witness, Miroljub
Perlas, who had given his statement to the Prosecutor's Office of BiH no more than four
days prior to his testimony at the main trial, which Record on Witness Examination was
received by the defense a few minutes before the main trial commenced, not a few days
before the main trial, as agreed.

In its continued presentation, the Defense referred to the binding fundamental principles of
the CPC and the intemational documents: the principle of legality, the presumption of
innocence and /n dubio pro reo, as well as the right to a fair trial before an independent and
impartial tribunal. It is emphasized at this point that one of the direct consequences of the
presumption of innocence is the explicit legal provision foreseeing that a doubt about the
existence of the facts which constitute the elements of the criminal offence or on which the
application of a provision of criminal legisiation depends, shall be resolved by a verdict that
is more favorable for the accused. It therefore means that the court must render an
acquitting verdict, not only when the accused's innocence is proven, but also when his guilt
is not proven.

After his attomey’s closing argument, the accused Mirko (son of Spiro) Pekez supported the
averments of his Defense Counsel and added that the burial had taken place in Sjolovi and
that the old house is 2 km away from the place at which they run out of fuel, and that there
are 2 km as well from Osoje to Cerkazovidi, and he noted that he could not possibly have
retumed from the oid house to Sjolovi in such a short time to agres with Jovo and the others
to gather and kill the people.

In his closing argument, the defense for the second-accused Mirko (son of Mile) Pekez does
not contest as well that the incident as charged took place in Draganovac. However, he also
notes that the Prosecutor failed to prove the participation of this accused in the organized
group. He was actually ordered by Jovo Jandrié to take part in gathering the people for the
purpose of search, which did not seem to be peculiar at that time, as it happened daily. In
ddition, it was not proved at all that the accused knew what Jovo planned or would do, nor
Avthe faot that he had not been shooting contested by anything either. The defense also
\, s that, in this particular case, the concept of co-perpetration cannot be epplied, but
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that a more lenient form of co-perpetration, such as assistance, might possibly be applied
instead. He claims that, in this particular case, that was an incident committed by the
perpetrators for which other participants are not responsible. The defense also notes that the
formulation of the fire in rapid succession, as stated in the Indiciment, is unclear
considering that it was established during the proceedings that both automatic and semi-
sutomatic weapons were involved. Considering all the foregoing, the defense further notes
that, from the beginning of the trial, this accused was prevented from participating in the
proceedings properly due to hearing problems and that he therefore could not exercise all
his rights in an adequate manner.

Co-Defense Counsel for this accused supported the earlier presentation and added that the
defense insisted throughout the evidentiary proceedings that all those who had panticipated
in the perpetration of the crime should have been brought in, and that therefore, there was
no reason for the triage wherein these three accused persons were tried. He notes that this is
not a denial of the participation of the second-accused, but it is requested that the Court,
when rendering the final decision, should evaluate what has been proven, rather than the
assumptions, and that the individual contribution of every accused person shouid be
clarified.

In his closing argument, the accused Mirko (son of Mile) Pekez supported the arguments of
his Defensc Counsels and added that, in the relevant night, he carried the Heckler 9mm, and
the fact is that no victim whatsoever was injured by the ammunition of that caliber.

The Defense Counsel for the third-accused Milored (son of Ljupko) Savi¢ noted in his
closing argument that it was not evident in the Indictment what the individual assignment of
cvery accused persons in the commission of the offence was, wherein the general
allegations were submitted instead. More precisely, it is not evident what specifically the
accused Milorad Savié is charged with, whereby no wilness saw this accused person
mistreating anyone, appropriating the objects or shooting. The accused himseif admitted to
the Prosecutor his participation in the incident; however, he also provided an explanation of
the manner in which the incident truly happened. At this point, the Prosecutor’s Office
found an element of revenge, although this would have rather referred to some other
members of the family., Furthermore, on the photograph which was tendered into evidence
of the defense, it is quite clear that, on the relevant day, the accused wore civilian clothing
and that, during the memorial lunch, he was supposed (o serve guests and he therefore did
not have the time to sit end talk with them. Article 173(f) of CC BiH does not apply to this
accused either, considering that it was proven during the proceedings that the objects taken
away from the civilians were appropriated by Jovo Jandri¢, and there is no evidence to
prove that this accused participated in the robbery. Finally, the defense refers (0 the
principle of the applicability of law in terms of time and, in line with that, to the obiigation
to apply a more lenient penalty to the perpetrator, which is the CC of SFRY in this
particular case.

The accused Milorad (son of Ljupko) Savié¢ fully supported the averments presented in the
closing argument of his Defense Counsel.
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d.EBrosedural declsions of the Court

Decision on exclusion of the public

At the trial held on 10 March 2008, the Defense Counsel for the second-accused Mirko (son
of Mile) Pekez moved the Court to exclude the public during the testimony of this accused
in his capacity as a witness at the main trial. The motion was reasoned by the fact that the
information which the accused had and intended to disclose, should it be publicized, could
threaten the safety of his family residing in the teritory of the Municipality of Jezero, In
this regard, the Prosecutor stated that there was no need for that, considering that the
information the accused would disclose was not unknown and that the proceedings hitherto
were open and therefore, there were no objective reasons to justify such a motion of the
Defense. However, the defense noted nevertheless that the accused intended, within his
lestimony, to reveal the identity of other persons who participated in the perpetration of the
criminal offence with which the accused was charged. To wit, by his testimony as a
witness, the accused would incriminate an additional number of persons whom he knew in
person and who also resided in the territory of the Municipality of Jezero, and it Is therefore
reasonable to expect that those persons, if they leamed about the testimony of the accused,
could exert their influence on or threaten the members of the accused’s close family, and the
defense therefore considered it justifiable to have the public excluded during the testimony
of this accused.

Having heard the Prosecutor and the Defense Counsel for the second-accused, pursuant to
Atticle 235 of CPC BiH, the Court decided to exciude the public from the part of the main
trial pertaining to the testimony of the second-accused Mirko (son of Mile) Pekez as a
witness, ag the panel found thet, in this panticular case, all requirements under the stated
Anticle foreseeing that the public may be excluded for the entire main trial or a part of it if
that is to protect the personal and intimate life of the accused or the interest of the accused
as a witness, have been fulfilled.

According to the averments of the defense, the accused Mirko (son of Mile) Pekez primarily
has knowlcdge of the event included in the Indictment, and about the persons who
participated in it. Furthermore, this accused expressed his willingness at the main trial to
state as a witness everything he knew about the referenced incident and to also siate the
names of all other participants, provided that the public is excluded from the part pertaining
to his testimony. The Court took into account that the persons the accused stated in his
testimony were personally known to him and that they resided in the territory of the
Municipality of Jezero and that they, should they leam about the content of the accused’s
testimony wherein he directly incriminated them for the participation in the incident as
charged in the Indictment, could reslistically threaten the safety of the members of the
accused’s close family who algo reside in the territory of the Municipality of Jezero.

On the grounds of the foregoing, the Panel rendered a decision that, in this particular case,
pursuant to Article 235 of CPC BiH, it was justifiable to exclude the public from the part of
ain trial which referred to the testimony of the accused Mirko (Mile) Pekez a5 a
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At the main trial held on 21 March 2008, the defense for the first-accused Mirko (son of
$piro) Pekez, within the framework of the defense’s proposel for additional evidence and in
response to the Prosecutor’s rebuttal, proposed that Dr. Rajko Todorlevié should be
examined as 8 witness. The Court did not grant this motion for the reason that, according to
the provisions of Article 261 of CPC BiH, after the presentation of the prosecution evidence
rebutting the arguments of the defense (rebuttal), the defense has the opportunity to propose
the presentation of additional evidence (rejoinder), only if that action penains to the
evidence in rejoinder to the Prosecutor’s rebuttal.

In this particular case, the wiitness was proposed to testify about the credibility of the
adduced evidence, that is, the Findings and the Opinion of this doctor about the heaith
condition of the first-accused on 17 December 2002, when the accused was supposed to
respond to the summons and appear before the Cantonal Prosecutor’s Office in Travnik.
However, the Court holds that the presentation of this evidence goes beyond the scope of
the rebuttal. Besides, this is 8 document which was previously introduced as evidence, on
which the Court will provide the final evaluation of credibility and, therefore, the Court
found that there was no need for the presentation of the proposed evidence.

For the same reason, the Court also refused the motion of the defense wherein the
confrontation of the witnesses Ljubo Joveti¢ and Omer Karahod2ié was requested in regard
10 the conversation which took place in the house of the witness Omer KarahodZi¢, between
him and the accused Mirko (son of Spiro) Pekez, pertaining to this witness's testimony
before the Cantonal Court in Travnik, while Ljuba Joveti¢ and Puro Vukadin were present
during the conversation. [n this regard as well, the Court also found that this motion was
not a part of rejoinder to the Prosecutor, for which reason this motion was refused pursuant
to Article 261 of CPC BiH.

On the same day, the defense for the first-accused filed a motion to obtain an expert opinion
of a ballistics expert-witness about the type of ammunition for the weapons used by the
accused Mirko (son of 8piro) Pekez during the period of time as charged. However, the
Panel did not grant this motion for the reason that, during the proceedings hitherto, within
the evidence of the Prosecutor’s Office, no report was presented which was made by the
authorized officials, nor was any finding produced during the on-site investigations about
the exact type of the wespons which were used for shooting the civilians. The only
information about that is data stated in the Record of the Investigating Judge, number Kri-
57192 of 12 Scptember 1992, based on which a conclusion may be rendered that automatic
and semi-automatic rifles were used, which is quite imprecise to render a more detailed
conclusion about the type and the appearance of the weapons used at the time of the
incident as charged. Should the finding of this kind have been produced on the basis of the
cartridge cases found on the spot, it would have been justified to present the proposed
evidence through the expert opinion. However, having deliberated the foregoing, the Court
also refused this motion by the defense as irrelsvant to this particular case.

Also, the defense for the second-accused Misko (son of Mile) Pekez on the same day filed

!l'le. motion to examine the additional witnesses who were presemt during the relevant
tncidem. However, the Panel refused the stated motion, given that the proposed witnesses

Kralfics Jelone br, 88, 71 000 Sargjevo, Bosns | Hercegovina, Tel: 033 707 108, Faks: 033 707 225 13
Kpanaus Jenene 8p. 88, 71 0600 Capajeeo, Bocwa it Xepuerosuua, Tea: 033 707 100, @axc: 013 707 225

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



would not testify exclusively about the circumstances mentioned by the additional witness
for the Prosecutor’s Office, and consequently, these witnesses would in that case be heard
beyond the legal framework as foreseen by Anticle 261 of CPC BiH. -

4, Evaluation of evldence

Upon s conscientious and contextual evaluation of every piece of evidence individually and
in correlation with other pieces of evidence presented in the main trial, and having analyzed
the respective arguments of the prosecution and the defense, the Court found that the state
of facts was as stated in the operative part, for the following reasons:

The accused persons are primarily charged with the commission of the criminal offence of
War Crimes against Civilians in violation of Article 173(1)(c) and (f) of CPC BiH, which
stipulates:

“Whoever In violation of rules of international law in time of war, armed conflict or
occupation, orders or perpetrates any of the following acts:

¢) Killings, intenilonal infliciion of severe physical or mental pain or syffering upon a
person (torture), inhuman trearment, biological, medical or other scientific experiments,
taking of tissue or organs for the purpose of transplantation, iImmense syffering or violation
of bodily integrity or health;

J) Forced labour, starvation of the population, property confiscation, pillaging, illegal and
self-willed destruction and stealing on large scale of property that is not justified by
milltary needs, taking an lllegal and disproportionate conrribution or requisition,
devoluation of domestic money or the unlawful issuance qf money,

shall be punished by imprisonment for a term not less than len years or long-term
imprisonment”.

Considering the provisions of the Article above, it is evident that, for the existence of this
criminal offence, it is necessary that the following general elements exist:

o The offence must have been committed in violation of the provisions of interational
law in 8 manner that the perpetration was directed against civilians, that is, persons
taking no active part in the hostilities, or who have laid down their arms and those
placed hors de combat, and those protected by the provisions of the Oeneva
Convention Relative to the Protection of Civilian Persons in Time of War, 12
August 1949,

o The violation must take place in time of war, armed conflict or occupation

o The action of the perpetrator must have a nexus with the war, armed conflict or
cccupation

o It is required that acrus reus of the perpetrator consists of the perpetration or
ordering of any of the actions alternatively listed in subparagraphs of this Article.
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o Violation of the provisions of international law

[t should be noted here that the ground for incrimination of this criminal offence is actually
found in internationa! documents and Conventions. To wit, this criminal offence is general
in its nature, which means that one of the elements of the subject matter of the criminal
offence is exactly the violation of the rules of intemational law, and it is therefore required
to also consult the relevant international conventions, that is, in this particular case, the
provisions of the Geneva Conventions Relstive to the Protection of Civilian Persons in
Time of War of 12 August 1949, and the Protoco) Additional to the Geneva Convention,
1977. In case of crimes against humanity and the values protected by international law, it is
not necessarily required that the violation of the gentral reguletions should include the
awareness of the perpetrator (mens rea), but it is quite sufficient that his conduct objectively
constitutes the violation of the rules of international law, while in case of the specific and
individual actions of perpetration, it is the subjective attitude of the perpetrator towards that
offence that should be taken into account. As previously stated, the actions of perpetration
of this criminal offence are alternatively set forth. In this particular case, the accused
persons are charged with taking the actions of perpetration as referred 1o in subparagraphs
¢) and f) of Asticle 173 of CC BiH.

Therefore, within the meaning of this general criminel offence, violation of the rules of
international law constitules an objective requirement for punishability. During the
proceedings, the Cowrt found it proven, and it will be further elaborated below, that the
gsecused Mirko (son of Spiro) Pekez, Mirko (son of Mile) Pekez and Milorad (son of
Ljupko) Savié, by participating in killings, injuries to bodily integrity and the plunder of
property of the population, acted in violation of the provisions of the Geneva Conventions,
as stated in the indictment, thus violating the rules of intemational humanitarian law by
acting contrary to the provisions of Article 3 and 147 of the Geneva Conventions Relative to
the Protection of Civilian Persons in Time of War of 12 August 1949, and contrary o the
provisions of Article 75(2) of the Protocol Additional 1 to the Geneva Convention Relative
1o the Protection of Victims of International Armed Conflicts, prohibiting violence 1o the
life, health, or physical or mental well-being of persons.

The provisions of Article 3 of the Geneva Conventions of 1949 which, by Annex 6 to the
Dayton Peace Agreement, are also applied in Bosnia and Herzegovina, esteblish that:

“In the case of armed conflict not of an international character occurring in the territory of
one of the High Contracting Pariies, each Party 10 the conflict shall be bound 1o apply, as a
minintum, the following provisions:

1. Persons 1aking no active part in the hostilities, including members of armed forces
who have lald down their arms and those placed hors de combat by sickness,
wounds, detention, ar any other cause, shall in all circumstances be treated
humanely, without any adverse distinction founded on race, color, religion or faith,
sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any iime and in any place
whaisoever with respect to the above-mentioned persons:
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(a) Violance 10 life and person, in particular murder of all kinds, mutilation, cruel ireatment
and torture;

Article 147 of the Geneva Convention defines the cases wherein there are grave breaches of
the provisions of the Convention if any of the following acts are committed against persons
or property protected by the present Convention:

“willful killing, torture or inhuman treatment, including blologlca! experiments, willfully
causing great syffering or serious injury 10 body or health, unlawful deportation or transfer
or unlawful confinement of a protected person, compelling a protected person to serve in
the forces of a hosille Power, or willfully depriving a protected person of the rights of fair
and regular Irigl prescribed in the present Convention, taking of hosiages and extensive
desiruction and appropriation of property, not Just{fied by military necessity and carried out
imlawfully and wantonly".

The accused persons are also charged with the violation of Article 75(2) of the Protocol
Additional I Relative to the Protection of Victims of Intemational Armed Conflicts, which
stipulates as follows:

(2)  The following acts are and shall remain prohibited at any time and in any place
whaisoever, whether commitied by civilian or by milisary agents:
(a) Violence 10 the life, health, or physical or menial well-being of persons, in particular:

() Murder;

(1) Torture of all kinds, whether physical or mental;
(il}) Corporal punishment; and

(iv) Mutilation;

(b) Ouirages upon personal dignity, in pariicular humiliating and degrading treatment,
enforced prostitution and any form of indecent assauit; ..

In this particular case, the Panel found that, by the actions of which they were found guilty,
the accused persons had ascted with intent relative to the rules of international law, as their
actions were directed against the protecied values, which is the human life, and there is no
doubdt that, at the time of the perpetration of the criminal offence, they were aware of their
conduct being unlawful under all legal systems, and it is therefore indisputable that the
eccused, by their actions, willfully violated the rules of international law. Therefore,
violence to the life and bodily integrity, and particularly killings, mutilation, cruelties and
tortures of all kinds are particularly prohibited against this category of population. It is
therefore evident that the criminal offences by the accused, of which they were found guilty,
are entirely in violation of the provisions of international law.

In interpreting the stated provisions so as to establish violation of the rules of international
law, it is necessary to define whether the action of perpetration was directed against a
specisl category of population which is protected by the Convention and its Protocol, This
afers to the civilian population, which includes all persons taking no active part in the
Rilities, even the members of military or police formations who have laid down their
Rnd those placed hors de combat.
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In this particular case, persons against whom the crime was committed were not members of
any party to the confliel, nor did they wear mililary uniforms. To wit, it is evident in the
testimony of the victims who survived the crime that they were taken out of their homes in
the night time. Thus, witness Nurija Zobié, a victim of the referenced crime, in the evening
relevant to the crime, was in his house together with his wife, while his children were
already in their beds, and that his wife looked through the window at about 21:15 hrs. and
saw the armed soldiers entering the frontyard, and then Jovo Jandrié called them to come
out. Also, having been taken out of his house, the wittess recognized the second-accused
Mirko (son of Mile) Pekez who wore the military camouflage uniform and carried a
Kalashnikov which he pointed al the witness and ordered him to go back to his house, get
dressed and to follow him, together with his wife and children. Apart from this accused, the
witness also recognized five uniformed and armed persons, among whom: Simo Savi¢, son
of Milorad, Milorad Savié, son of Duro and Milorad Trkulja, who did not come from their
village.

The witness Fahrija Mutié, also a victim and an injured party in these proceedings, heard on
the relevant night at about 22:00 hrs, someone knock on the door of the house of Omer
Karahod2i¢ in which, in addition to the witness, there were Omer Karahod2ié, his wife
Zarifa Karahod2i¢ and their son Senad KarshodZié, Seéo MalkoZ, lbrahim Karahod2i¢ and
Tbrahim Mutié, the witness's father. According to Fahrija Mutié, someone knocked and
asked them to open the door; then he saw the second-accused Mirko (son of Mile) Pekez
and Jovo Jandri¢ with automatic rifles. On that occasion, the gecond-accused ordered the
witness to call his father who hed fied, threatening to kill him if he does not do s0. On that
occasion, the second-accused carried a rifle in his hand and the witness noted that the
uniformed persons whom he had the opportunity to see around the village aiways carried
weapons, not only on the relevant night. This was also corroborated by the witness Omer
Karahod2i¢ who on the night as charged was on the upper floor of that house together with
his wife and children, until his brother called him from the floor below, saying that the
military police came there for the roll call. He heard his brother saying to the accused
Pekez: “Pekez, let him dress himself”, and the accused ordered them to get out stmight
away. Having come down the stairs, the witness saw Jovo Jandri¢ and Mirko Pekez who
were armed, and he also saw that, in the room in which he previously was, there was no
Muharem Mutié as he had fled through the window. The witness did not see clearly as to
which Mirko Pekez was present there, but the Court, taking into account the testimony of
other witnesses which matched, and primarily the testimony of Fahrija Mutié, rendcred a
conclusion that it was the second-accused Mirko Pekez, son of Mile, since there was no
doubt in this witniess’s mind that he recognized this accused, and he was also present et the
relevant time in the same house together with Omer KarahodZ2ié.

The witness Zejna Bajramovié, who survived the crime, also testified about the
circumstances swrounding the taking of the civilians out of their houses. Her testimony at
the main trial was consistent with those video-recorded and in relation to which a video-
cassettc was tendered into evidence by the Prosecutor's Office, wherein she stated that, at
the relevant time, she was in the house of Fahra Baledié, when someone banged on the door °
demanding to open-it. When they opened the door, she saw the armed persons and
recognized among them Jovo Jandrié and the accused Mirko Pekez, son of $piro, who told
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the witness and other members of the household not to get dressed and to quickly come out
of the house, as they were to take them for interrogation.

It 18 evident in the stated testimonies that these persons, being the victims of the crime
themselves, at the time of being taken away from the houses to the execution site together
with other members of their family and their neighbours, may be considered civilians.
These were all persons taken out of their houses in the night time, at about 22:00 hrs., when
some of them were already asleep, while some were not even allowed to dress decemly
before they were taken out. Therefore, in no way whatsoever were these persons involved
in the combat ectivities, nor were they armed. None of the witnesses who testified about the
taking away of people and their assembling in the place of Osoje stated that any of the
persons who were taken out had weapons or any part of their clothing that indicated their
belonging to the milltary or police formations. These persons were sbsolutely not in a
position to offer any resistance to the armed persons, nor did they have any means of
defense. In addition, all civilians were Muslims and, at the time of this incident, they were
in the territory controlled by the Bosnian Serbs, and therefore, this should be viewed as
relative to the nature of the criminal offence with which the accused persons are charged,
which is an offence that consists exactly of taking the actions by which the fundamental
human rights and freedoms were violated, wherein these inhumane actions are directed
against civilians, that is, those who, at the time of the armed conflict, were not in a situation
to fight, nor were they capable of fighting, wherein they found themselves in the war theater
or in the occupied territory.

Considering the forogoing, it is evident that the ection of the criminal offence as charged,
which has been found to be committed by the accused persons, was exactly directed towards
breaching the rules of intemational law as foreseen by the Geneva Conventions, wherein the
actions were taken against the protected category of the civilian population in relation to
whom the injuries to life and bodily integrity are particularly prohibited.

o Existence of an armed conflict

Also, a special legal element of the crimins] offence periains to the time of perpetration, that
is, the offence must be committed at the time of war or armed conflict.

When evaluating the existence of the criminal offence and the criminal responsibility of the
accused, the Court took into account all elements constituting the subject matter of the
criminal offence with which the sccused persons are charged. Therefore, in regard to this
requirement, that i3, the existence of the armed conflict, the Court found, having reviewed
the evidence of the Prosecutor’s Office - Decision of the Presidency of the Republic of
Bosnia and Herzegovina (R BiH) on the declaration of state of war of 20 June 1992, that
there existed the armed conflict in the territory of R BiH, about which fact there was no
doubt at all in this case.

Therefore, it is indisputnble that, in the temitory of Bosnia and ngovina, there existed
iasssshe armed conflict in the area of the Municipality of Jajce, more precisely, in the villages of
'iél and Cerkazoviéi, which are covered by the Indictment, between the members of the
af Repubdlika Strpska on one side and the Amy of BiH and HVO on the other. The

Aitor's Office presented about this fect & certain number of documentary evideace
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corroborating these arguments which, inter alia, stems from the Regular Operational Report
of the Command of the 5® Corps of VRS of 23 April 1992 end the Regular Combat Reports
of the Command of the 1* Krajina Corps of VRS produced between 3 June 1992 and 26
October 1992.

Although this fect was not contested during the proceedings, it should be noted nevertheless
that both the witnesses for the prosecution: Nurija Zobié, Fahrija Mutié, Zejna Bajramovit,
Omer Karahoed2ié, Subhudin Zobié, Borko Oparnica, Dragan Ni3i¢ and Pero Savié, and the
witnesses for the defense, Buro Vukadin and Pero Mari¢, testified about the existence of the
armed conflict.

It is evident in the testimony of the referenced witnesses that the first mobilization in the
territory encompassed by the Indictment commenced in late 1991, when members of the
territorial defense were invited to sign for uniforms and weapons because of the war in
Croatia, which the Muslims refused to do and which was one of the reasons for spliting the
guards and for the first shooting at the houses in which the Muslim families lived.
According to the testimony of the witness Nurija Zobi¢ who, during the war, lived in the
village of Cerkazoviéi in which he was bom, the first ettack on the village of Ljolji¢i
commenced on 22 March 1992 at about 11:00 hrs., while the other attack was directed
against the village of Cerkazoviéi in which he lived, some 1.5 km away. The witness Zejna
Bajramovi¢ also corroborated that the commotions in these villages began in March, during
the Muslim holiday Ramadan, when the shooting also began and, as stated by the witness
Fahrija Muti¢ as well, the shooting basically took place around the houses, initially from the
infantry weapons and then from the montars. All witnesses mainly agree that, after the
mobilization failed, the inhabitants began to leave these villages and, eventuaily, about
thirty one Muslims stayed in that area, who had to report daily to one reserve and one active
police officer to be roll-called.

It was found during the main trial that in the night time, trucks were usually transporting
sand bags to be used for check-points. At that time, according to the witness Omer
Karhodz2ié, the check-points were located near the house of the accused Mirko (son of
Mile) Pekez, and the Serbs used them to control the Mrkonjié¢ Grad road, while the wimess
Subhudin Zobi¢ also referred to the setting of the check-points next to the so-called Relja's
house which was situated opposite to Ljoljiéi and Cerkazoviéi, while those check-poinis
were later relocated near Peruéica and, a few days afterwards, further down to Jezero.

The prosecution witness Borko Opamica, who was an active police officer at the time
relevant to the Indictment, also stated that, in March 1992, those from the village of Ljoljiéi
opened fire al the Red Berets’ check-point in Stupna and after that he, together with his
commander, patrolled around those places so s to check the security situstion. After the
need for that ceased due to the maintained order and the security of the remaining
inhabitants of the villages, epproximately thirty two of them, they established roll-calls to
take place at 10:00 hrs. at certain sites in the villages, which was done by two police officers
each,

As already stated, the defense witnesses, that is, the witness Puro Vukadin, also testified

about the existence of the armed conflict, stating that he remembered the beginning of the
war conflicts in the territory of Ljolji¢i and Cerkazoviéi, and that the weapons were received
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from everywhere. During that period of time, the Muslims, who were positioned further
down to the village of Ljolji¢i, opened fire at Sipovo, at the Serb houses mainly, which
forced a certain number of Serbs to take refuge in neighbouring Serbia. Also, the defense
witness Pero Marié stated that, even though he did not remember how the war began, he

::ew that a large number of Serbs fled as the Muslims from Ljolji¢i opened fire at their
uses.

The foregoing is important for the reason that, pursuant to Article 173 of CC BiH, this
criminal offence, apart from the requirement that it must be connected with the breach of
the rules of international law, must also be committed at the time of an armed conflict. Itis
noteworthy that a requirement for this offence to exist does not depend on the nature of the
armed conflict in terms of making a distinction as to whether the conflict is intemal or
international, considering that Article 3 of the Geneva Conventions stipulates that the
provisions set forth in the Conventions shall also apply in the case of an armed conflict that
is not of an international character.

o Correlation between the perpeirator and the armed conftict

Deliberation on the status of the accused persons at the time relevant to the Indictment is
important from the aspect of one more requirement which is needed for the existence of this
criminal offence, that is, the gction of the perpetrator must be connected with the war,
armed conflict or occupation.

It is important to note here that “rhe existence of an armed conflict must have played a
substantial part in the perpetrator’s abifity to commit It, his decision to commit Ii, the
manner in which It was committed or the purpose for which I was commitied’.! Therefore,
during the main trial, the Prosecutor's Office proved the averment that, at the time of
commission of the criminal offence, the accused Mirko (son of Spiro) Pekez and Milorad
(son of Ljupko) Savi¢ were members of the reserve police formation, while Mirko (son of
Mile) Pekez was a member of the Amy of RS.

This fact primarily stems from the documentary evidence of the Prosecutor’s Office, that is,
a Letter of the Public Security Station Jajce, number: 11-131/01-828/93 of 26 June 1993 and
a Letter of the Ministry of the Interior of Republika Srpska, number: 02-11347/07 of 18
October 2007, wherein it is stated that the accused Mirko (son of Spiro) Pekez and the
acocused Milorad Mirko (son of Spiro) Pekez were members of the reserve police formation
in the period from 1992 to 1995 and until the end of September 1992 respectively. The
accused Mirko (son of Mile) Pekez was a member of the Mrkonji¢ Brigade of the Army of
RS from 10 july 1992, which is evident in the Letter on the Military Records of the Military
Post number: 7048 of 5 July 1993.

During the main trial, having reviewed the stated material documents and the statements of
some witnesses, the Court found that, in the relevant period of time, the first-accused and
the third-accused were members of the reserve police formation, while the second-accused

firko (son of Mile) Pekez was a member of the Army of RS, The prosecution witnesses

utor versus Kunarac et al, case number: IT-96-23 & IT-96-23/1-A, Judgement of 12 June 2002, para.
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Borko Opamica, Dragan Nisi¢, Dragan 2dmja, Nedeljko Jandrié, Viajko Redi¢ and
Miroljub Perla3 provided their testimony about these circumstances.

The prosecution witness Borko Opamica who was, at the relevant time, an active police
officer in the area of the local community of Jezero, which covered the villages of Ljolji¢i
and Cerkazoviéi, stated in his testimony at the main trial that he knew the accused Mirko
(son of Spiro) Pekez and Milored Sevié in person and that, at the relevant time, they were
members of the reserve police formation and that, as such, they signed for weapons which
they always had with them. Also, the witness Dragan Nigié who was 8 member of the
reserve police formation during 1992, and the witness Dragan 2dmja who was a Chief of
Intetligence of the 30 Division, stated that the active police forces were seated in Jezero
and that the members of the reserve police formation were also involved in the daily police
activities in that area, had the same competence as the active police and therefore signed for
uniforms and weapons.

A more detailed description of the police organization in this period of time was provided
by the witness Nedeljko Jandri¢, Chief of Police Station in Bravnice at the relevant time,
who stated that the Station was organized in @ manner that it had its Commander, Chief and
Assistant, and the Communications Section and the Crime Investigation Section. At the
check-point in Bravnice, the witness had two groups deployed, one commanded by Jovo
Prole in the bamacks in Kamenice, and the other was the Station Unit Bravnice run by
Dragan Niglé. The accused Mirko (son of Spiro) Pekez was first assigned the police duties
and then the communicatlons duties, which was corroborated by the accused Mirko (son of
Spiro) Pekez himself at the main trial on 29 February 2008, when he made his testimony as
8 witness and noted that, in late May 1992, he left the military to join the reserve police
formation of PSS Jajce, where he stayed until 1995; however, in late 1992, he was assigned
the duties of the communications officer. At that time, he wore a military uniform and had
weapons, the Thompson rifle, for which he signed in the army.

This fact was also corroborated by an additional witness for the defense, Goran Jovié, who
stated that, like Mirko (son of Spiro) Pekez whom he recognized in the courtroom, he was
member of the reserve police formation in Bravnice during the war. He also confirmed that
the weapons of the reserve formation varied, ranging from semi-automatic rifles to papovia
(trans. note: semi-automatic rifle, again) and, to his knowledge, the accused Pekez carried
the weapon which the witness had not seen in the former JNA, and he had that weapon with
him all the time. The witness Dragan Rodié also stated that he knew Mirko (son of Spiro)
Pekez in person and that the letter was in the reserve police formation, while the witness
was the driver of the Commander of the 1* Light Sipovo Brigade at the time. He also
testified that the weapon this eccused signed for throughout the war was manufactured
abroad and it was noticeable since that was not a weapon he used 10 see during his service
in the former JNA forces. The testimony about the police organization in this period oF time
was also provided by Vlajko Redi¢ who performed the duties of the Police Station Deputy
Commander in Bravnice in 1992, and one more prosecution witness Miroijub Perla$ who
was a member of the civilian police in 1992 and who, as such, signed for an automatic rifle,
which is a weapon that was basically carried by other reserve police officers as well. This
witness knows best Mirko (son of Spiro) Pekez with whom he stayed in the reserve police
formation until the end of the war, but he also knows that Milorad Savié was a member of
that formation as well.
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Based on the foregoing, the Court rendered its decision that, at the time of commission of
the crime, two accused persons were members of the reserve police formation, while the
eccused Mirko (son of Mile) Pekez was a member of the Army of RS. Furthermore, it
follows from the testimony of the witnesses who were at the Jeading positions in the police
structures, like the witness Nedeljko Jandrié, that all members of the police were armed and
uniformed, not identically though, so some wore blue uniforms of the reserve formation,
some military officers’ uniforms, while some simply put on a camouflege uniform with a
hood. In any case, even if only one plece of clothing was involved, it was used in a manner
80 as to indicate the membership of the army or, in this particular case, the police.
Considering this, it is indisputable that two accused in this case were engaged as members
of the reserve police formation during the armed conflicis, while the second-accused was a
member of the Army of RS. The fect is that their activitics mainly pertained to being on
duty at the established check-points or to roll call the inhabitants in the villages; however,
the fact is that they were also engaged in mililary operations on an as needed basis, like the
accused Milorad Savié, who was, at a certain point in time, transferred to the Kamenica
barracks under the command of Jovo Prole, at the time of planning operations for the
liberation of Jajce. Also, an order of the Major-General Momir Talié of 19 June 1992
speaks enough eboul the police assignments during the armed conflict, wherein it is stated
that the police units may be exceptionally used in holding and reinforcing the frontline
pending the arrival of the military units, and a conclusion may be therefore rendered based
on the presented evidence of the Prosecutor's Office that they were technically capable of
doing that, that is, armed and uniformed 50 as to be able to perform tasks of this kind.

In regard to this clrcumstance, the Court also evaluated the testimony of the victims of the
crime who survived, that is, Nurija Zobi¢, Fahrija Muti¢, Omer KarahodZié, from which it
stems that at the time of the incident as charged, those who committed the crime wore the
camouflage olive-drab uniforms and were basically armed with weapons of the former INA.
The defense for the first-accused contested the statements of some witmesses submitting
than none of them, on the relevant night, noticed among them a person armed with a
Thompson rifle, American make, which i very characteristic and easy to recognize
compared with the weapons of the former JNA, which other members of the active and
reserve police formation carried. However, the Court gave credence to the witnesses for the
reason that those were wee hours, when vigibility was diminished and the civilians were in
panic and frightened at the time, and it is therefore reasonable to conclude that their power
of observation of such details was diminished. However, the witness Fahrija Mutié
explicitly stated in his testimony that, on the relevant night, he could clearly see that the
accused Mirko (son of Spiro) Pekez was armed with a rifle which could not be assigned to 8
category of the weapons of the former JNA, which weapons were recognizable to the
witmess and which was therefore noticeable. Also, it should be kept in mind that the
testimony of these witnesses are matching in regard to the fact that the persons who took
them to the execution site were uniformed and armed and, in this particular case, the
civilians could not and were not obliged to precisely identify the type of the weapons
carried by every individusl armed person, nor were they, at that particular time, capable of
determining that, considering the manner and the time of the event.

fefore, these persons had certain assignments and weapons which they regularly carried
hem owing to their status during the armed conflict, and the population recognized
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them as the members of the reserve police or military police formations to which they
reported to be roll called at the specified time.

Anyway, it is essential for the existence of the criminal offence that these persons, due to
the existence of an armed conflict, were engaged in the police and military structures of the
newly established Srpska Republika BiH and, owing to their thus acquired status, they were
capable of striking the civilians with fear or, more precisely, they could, by misusing their
positions in the police structures, force those persons to, without resistance, follow their
orders, which they did in this particular case, wherein they took the remaining civilians to
the execution site Draganovac (so-called Tisovac) on the relevant night, using excuses that
they “were going to be exchanged in Bravnice” or to “the conversation”, which was a
forcible abduction the said persons could not offer any resistance at afl.

o The following element which must be satisfied for the existence of the referenced
criminal offence requires that the perpetrator took the action of perpemation or
ordering, which consisis of the perpetration of the criminal offence

In this particular case, on the basis of the evidence presented during the proceedings, the
Court found that the accused persons, as co-perpetrators, participated in the joint criminal
enterprise of killing and plundering the Muslim civilians from the villages of Ljoljiéi and
Cerkazovidi, as previously stated. Within the joint criminal plan, all co-perpetrators were
aware of its ultimate intent or aim; it could not have been unknown to them. Having taken
into account the manner in which the incident took place, the Court rendered a conclusion
that, even if the accused had not initially known the actual purpose of rounding up the
civilians, they must have, at a later point in time and based on al] circumstances surrounding
the cvent, foreseen the actual aim, which was the killing of the remaining Muslim
population from Ljoljiéi and Cerkazoviéi. However, it is indisputably established during
the proceedings that the accused nevertheless tacitly agreed to the final outcome and the
consequence and they, through their individual actions, contributed to have the sams
criminal aim achieved.

First, the accused Mirko (son of Mile) Pekez actively participated in the act of perpetration,
plunder and killing of civilians, which undoubtedly stems from the testimony of the
surviving victims, while the other two accused persons, through their participation in
rounding up the people and providing for them to be taken to the execution site, decisively
contributed to the realization of the criminal plan. In this particular case, the accused did
not have to physically take part in the killings and plundering to be held responsible thereof,
It is sufficient that they willingly participated in aspects of the common plan, were in a
posi;.lon to render aid and assistance (o achieve the goal, and they intended 1o achieve such a
result.

To wit, during the proceedings, the defense did not contest the fact that the referenced
incident took place on 10 September 1992 at the location of Draganovac, as alleged in the
Indictment. In addition, a detailed description of the site was provided in the Record of the
Investigating Judge with the Municipal Court in Mrkonji¢ Grad, Bogdan Gaji¢, number:
Kri-5792 of 12 September 1992, wherein it is stated that the incident covered by the
Indictment took place exactly on the stated date in the place of Cerkazoviéi near Jezero -
Municipality of Jajce, at the location of Draganovac, which is also called Tisovae, at the
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land plot owned by Pero Savié, son of Milan, who corroborated these avenments when
making his statement as & witness. The referenced Record provides a detailed description of
the site and the civilian victims, and it is noted inter alia that the actual place of the killings
was a water-wom ravine at the said plot, which is twisting and irregular in shape, some
sides of which are larger and steeper, covered with grass and low plants. Corpses were
found in the cutting-water wom ravine, one next to the other and one over the other. Apart
from describing the condition of the bodies found, it is also stated that, next to the bank of
the water-wom ravine, on the grass and ground, there were pools of coagulated blood in the
range of 7-8 meters. The following is seen at that site: two pieces of dentures, parts of
brain, part of bones and, in front of these clues, a larger quantity of cartridge cases were on
the ground. It was subsequently established that there were 66 pieces of cartridge cases,
7,62 mm caliber, for automatic and semi-automatic rifles. Three empty cartridge clips for
semi-automatic rifle were also found on the grass, while at the place where the persons were
deprived of life the grass was stamped down and trodden. Dr. Rajko Todortevié, genera!
prectitioner specialist from Sipovo, carried out the extenal examination of all killed
persons.

In regard to this circumstance, testimony was also provided by the prosecution witness
Borko Opamica who was an active police officer at the time and who did the roll calls
around the villages. He heard about the incident from his colleagues who claimed that none
of the Muslims in the villages of Cerkazoviéi and Ljolji¢i responded to the roll call, except
for a few women. The witness was afterwards assigned the task to secure the site pending
the arrival of the on-gite investigation team, and he stated that he had seen blood on the
grass and 21-22 corpses at the referenced site. He saw them in a small water-drifted gully.
The witness also stated that he knew the killed persons as he often saw them at the roll calls,
and besides, he worked before the war as a police officer of the PS Jajce covering the area
of the local community of Jezero which includes the villages of Ljolji¢i and Cerkazoviéi,
and he was therefore well informed of the terrain and the inhabitants as he performed the
police duties in that region for about 13-14 years.

Also, the prosecution witness Dragan Nigi¢, who was admitted into the PSS Jajce at the time
of the incident in 1992, siated that the Chief of Police in Bravnice, Nedeljko Jandri¢, asked
him to put aside all his duties and to help him. According to the witness, Nedeljko Jandrié
was upset, lost and in panic during the conversation, and he said that some civilians had
been killed. Considering that the witness did not know people from Jajce, the active police
officers Borko Opamica and Puro Raden also informed him that a larger number of Muslim
civilians had been kiiled and that they were supposed to come to the scene and determine
who had done that. The witness describes that, after reaching the spot, he saw a homible
scene as the civilians were lying one over the other, and there were many cartridge cases
around. The wimess Dragan 2dmja, who worked in the 30® infantry Division during the
war, described the scene identically. This witness does not know the exact date but he
knows that someone reported to the operational centre of this Division that the civiiians had
been executed by firing squad, and then, afier being ordered by the Command, he also went
to the crime scene to check if there were survivors. Having reached the location of

aganovac, the witness found about 20 persons, dead civilians, Considering that the
onse did not contest the fact that the incident happened, the Panel only briefly describes

ene after the perpetration of the criminal offence.
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Taking away of civilians from the village of Cerkazoviél

All witnesses who survived the execution consistently state that the taking out of the houses
and forcible 1aking away commenced after the memorial lunch, in the period between 21:00
and 21:30 hrs. On that night, witness Nurija Zobi¢ was st home with his wife and children
at about 21:15 hrs. His wife looked through the window and saw the armed persons
entering the frontyard. Then Jovo Jandrié asked the witness (o come out and say his family
name, 50 the witness came out barefooted. Then, in front of the house, he saw Mirko Pekez,
son of Miéo, by which name he knew his father, and he saw a weapon pointed at him, and
he thinks that it was a Kalashnikov. When examined as a witness, the witness recognized
this accused in the courtroom. Afier he went out barefooted, the accused told him to go
back to the house, get dressed and take his wife and children with him. On that occasion he
also saw Jovo Jandrié beating other persons, his neighbours, who were also taken out of
their houses. After coming out of his house for the second time, he saw Milorad Savié, son
of Duro, Simo Savié, son of Mile, Milorad Trkulja, and some other persons whom he did
not recognize immediately. Later on, in the moonlight, he could also see Mirko Pekez, son
of Spiro. At the time of being taken out, he could also see his neighbours Mujo Bajramovié,
Latif Bajramovié, Zejna Bajramovié, Mustafa Bajramovi¢ and his son Irhad, Fehra Baledi¢,
Dervila Mutié¢ and her daughter Tinka, Dula Zobi¢ end her grandson Adnan, Ekrema
Bajramovié¢ and her sons Sabahudin and Mustaft, end Fata Belodi¢. Of members of the
witness’s family, there were his sons Asmer and Adis, his wife Fikreta and his sister
Fikreta. Those who took them out wore camouflage uniforms and had weapons which the
witness recognized to be sniper-rifles and Kalashnikovs. After being taken out, the persons
were rounded up by the armed soldiers in a way that the civilians were lined up in a column
by twos, while the armed persons were in front of them, on the side and at the rear of the
column. Then the column headed towards Osoje where tha cross-road was leading to the
villages of Ljoljiéi and Cerkazoviéi. While moving towards that location, the armed
persons were hitting certain individuals, Ekrema specifically, while the accused Mirko (son
of Mile) Pekez kept his rifie barrel pointed at the witness’s head all the time.

Having reached the place of Osoje, they were ordered to sit down, while a group of 6-7
armed persons headed towards the village of Ljolji¢i and, half an hour later, they came back
bringing Omer Karahod2ié, his wife Zarifa and their son Senad, and Se¢o Malko?, but he
does not remember if Fahrija Muti¢ was also taken with them on that cccasion, although he
used to see him at the roll calls. In Osoje, he also saw the accused Milorad Savié, son of
Ljupko, who was waiting for them together with other neighbours and who wore
camouflage uniform like others who were taking them out. The witness explained that there
were two groups rounding up the inhabitants. One group included Jovo Jandrié and Mirko
(son of Mile) Pekez, and that was the group which came to the witness's door; however, his
house is located next to the water-well and is the last house in the village, so that the other
group comprising Milorad Savié likely took out people from other houses, but he is quite
;emin that both groups met at the Osoje cross-roads where he saw the third-accused for the
rst time.

The witness Zejna Bajramovié also testified about the circumstance surrounding the taking
away of the civilians from the village of Cerkazoviéi, and she also corroborated in her
testimony provided at the main trial that the taking away commenced in the night, on the
day of burial of the killed soldier Rade Savié. On the relevant night, she was in the house of
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Fahra Balo3i¢ when someone knocked on the door saying: “Get out, open up the door!”, and
the witness opened the door and saw her husband, her son, Ned2ib Mutié, his wife, Mustafa
Bajramovi¢ and his son. On that cccasion, she also recognized Jovo Jandrié and a person
who she thinks was Mirko (son of Spiro) Pekez, whom she could not recognize in the
courtroom but she categorically states that she knows that there exist two persons by the
name of Mirko Pekez, and she recognized Spiro’s son on the referenced night, as he was at
her son's wedding and stayed ovemnight in her houss. In her statement made in 1994, which
was listened to at the main trial, the witness stated that, that night, “all Pekezs were present
- both of Miéo's and the one from above”. In this statement she algo stated that they were
told on that occasion not 1o get dressed and to swiftly move on as they were to be taken for
interrogation. On that occasion, her son was ordered to carry Fahra with whom the witness
stayed and who fainted from fear at the relevant time. The column began 10 move towards
the house of Nurko Zobi¢ in the vicinity of which is the Osoje cross-roads, while the armed
persons were hitting them and Jovo Jandrié hit her by his rifle butt. The witness saw that
the civilians rounded up from the village of Cerkazoviéi were sitting at the cross-roads and
that they were guarded by armed persons. Then she noticed that Jovo ordered some persons
to go to the village of Ljoljiéi to take the inhabitants and, later on, groups of inhabitants of
these two villages were gathered at the Osoje cross-roads where they stayed for about an
hour. The witness recognized her neighbours from Ljolji¢i, among whom were Zarifa,
Omer, Seéo and Fahrija, and she also saw that they were beaten while approaching the place
of Osoje. There she heard Pekez and Jovo saying: “Do you know that we shall kill you all!™
and then someone said “Do it!™ and then they said: “No, we shall not, we shall take you up
there to the Command in Bravnice”; however, they were taken to the plece of Tisovac
where the exccution took place. The defense contested the testimony of this witness,
arguing that she, at the time of her statement in 1994, stated that she was seriously ill and
the defense noted that fact, submitting that her testimony cannot lead to the conclusion that
the accused Mirko (son of Spiro) Pekez was also present at the scene. However, bearing in
mind that her statements do not differ considerably and that the offence was committed
more than 15 years ago, it is reasonable to conclude that her memory was better in 1994,
that is, two years after the incident, when she categorically claimed that “all Pekezs - both
of Miéo’s and the one from above™ were present at the time of the incident. The witness
could not precisely describe the accused persons, nor could she recognize them in the
courtroom, but that is reasonable to expect, given the time span from the event about which
she testified, and that the sccused persons considerably changed since 1992 to date, for
which reason the Court nevertheless gave credence to this witness.

Taking Clvilians Away from the Villnge of Ljoljiéi

The fact that civilians were taken away from the villages of Cerkazoviéi and Ljolji¢i, and
that al] were rounded up at the place of Osoje was confirmed by the accused Mirko (son of
Mile) Pekez. In giving his statement in a witness capacity, he said that after the arrival in the
place of Osoje, Jovo Jandri¢ ordered him, Milorad Savié - son of Ljupko, and another three
armed persons to go and bring all Muslims from the village of Ljolji¢i to the place of Osoje,
the armed persons stood with the civilians brought from the village of Cerkazoviéi,
Court gave its credence to the testimony of the Accused in the part in which he
Ritly listed the persons who hed participated in the commission of the crime, in which
used Mirko (son of Mile) Pekez directly incriminated the accused Milorad (son of
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Ljupko) Savié, placing him et the place and the time of the commission of the crime,
precisely presenting the details of his participation in the event conecerned. This Accused
was also determined in his assertions that the accused Mirko (son of Spiro) Pekez did not
participate in the commission of the crime. However, in relation to this part, the Panel did
not give its credence to the testimony of this Accused, considering that all other evidence
edduced at the main trial undoubtedly suggested that the accused Mirko (son of Spiro)
Pekez had also participated in rounding up and taking away the civilians to the execution
site for the purpose of execution.

Fahrija Muti¢, who also susvived the execution, testified with regard to this circurnstance of
taking the civilians away from the village of Ljoljiéi. This witness primarily personally
knows the Accused and the other persons who that night participated in taking away the
civilians, and he mentions them by their names. On that critical night, together with his
father Muharem Muti¢, Seéo MalkoZ and lbrahim Karahod2i¢, he was in the house of Omer
Karahod2i¢ which was located in Ljoljidi. In addition to Omer, his wife Zerifa and his son
Senad were also in the house. Around 22:00 hrs in the evening, someone knocked on the
door, requesting that the door be opened. When the witness opened the door, he saw Mirko
(son of Mile) Pekez and Jovo Jandri¢ with automatic rifles. At that moment, his father and
Omer KarahodZi¢ jumped out through the window; thereupon the shooting was heard, and
after a while the house was surrounded. Jovo and Pekez, son of Mile, took them out of the
house, and they stood there near Omer's house for some time. At that place, the accused
Mirko (son of Mile) Pekez fired several shots in the air from the rifle he carried, but injured
nobody. Jovo Jandrié¢ told them there that they would take them to Bravice to exchange
them; thus the witness and the other gathered civilians thought that it would be like that
indeed. Further down the road, they were met by two sons of Ljupko Savié, namely the
person whom he knew under his nickname Miéo, and the other one whom they referred to
as Pajo. The witness also confirmed these assertions when cross-examined by the Defense
for Milorad Savié, when he categorically asserted that he had recognized this Accused when
he was brought out from the house of Omer KarahodZié.

Thereafter, they called out Omer to come back, threatening him that they would kill his wife
and son if he did not do so, thus he retumed with his bare feet. Not far from the spot where
they stood, the witness also recognized Blagoje Joveti¢ and Zoran Marié. ARer the line
staried moving, the accused Pekez, son of Mile, personally ordered the witness to call out
his father who had escaped, threatening that he would kill him. However, the witness’s
father did not show up. He also notes that on that occasion, the Accused was armed like all
the others who were taking the civilians out of their houses. The line continued moving, and
passed by the house of Blagoje Jovetié, heading toward the place called Osoje. On that
occasion, armed persons were beating Omer and Seéo along the way, and as far as the
witness could ses, they were beaten by the accused Pekez, son of Mile, and Jovo Jandrié.
Blagoja Joveti¢ threatened the witness by holding the rifie barrel against the back of his
heed, while the armed persons who were at the back of the line were taking tumns beating
the civilians at the end of the line by their rifles, kicking and punching them, hitting them
with batons. The witness emphasizes here that he noticed that the accused Pekez, son of
Mile, had a baton. Before their arrival in the place of Osoje, they also passed by the house
of the accused Mirko Pekez, son of Spiro, whom the witness had seen at the Osoje
g;ssmds. but he did not see him thereafter among the persons who took the civilians to

ganovac,
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Witness Omer Karahod2ié, who was in the same house with this witness, confirms his
agsertions entirely, stating that on that critical night he was in a room on the floor with his
wife and soon, and that his brother called him claiming that the military police had come
requesting a roll call. He aiso heard his brother saying “Pekez, let him get dressed”, to
which Pekez only responded “Get out”. After he had come down the stairs, he saw armed
Jovo Jandri¢ and Mirko Pekez, and he also saw that a8 window was open in the room in
which Fahrija Muti¢ had previously been, He jumped out through it and Jovo ran efter him.
The witness remained hidden for a while, and he heard Jovo asking “Simo, is there any sign
of him?”, probably referring to Simo Savié, who responded to him that he had not seen the
witness, After the witness returned, Jovo addressed him by saying “Where are you
running?”, cursed him “his Ustasha's mother”, and thereupon hit the witness with 8 wire
cable after which the witness started bleeding. On that occasion, the witness saw there his
brother, wife and child, Seéo Malko# and Fahrija Mutié, whom Pekez was telling “Fahrija,
call your father, he will replace all your heads”. However, his futher did not show up and
they continued walking toward the place of Osoje, where they were ordered to stop. The
witness noticed a number of civilians who had also been brought to that place. This witness
was not positive in his testimony regarding the fact as to whom among the accused Pekez
persons he saw that night at the door. However, the Court took into account the testimony of
Fahrija Muti¢, which was entirely consistent with this witneas’ testimony. This is very
important because these two witnesses were in the same house at the time when they were
taken out. Thus, bearing in mind that witness Fahrija Muti¢ undoubtedly recognized the
accused Mirko (son of Mile) Pekez in the courtroom as the person who had come amed to
the house on that critical night, the Court gave credence to these witnesses regarding the
circumstance of their abduction from the village of Ljoljiéi and the gathering in the place of
Osoje, as well as regarding the fact as to which of the Accused persons were present on that
occasion. It should be pointed out here that in the presentation of his defense during the
investigation, the accused Savié did not coniest his presence at the critical event, but he only
questioned his active participation in it.

Robbing the Civilians

All witnesses are consistent in their statements that, after the mentioned gathering in the
place of Osoje, they were together taken toward the place of Draganovac or “Tisovac" as
some people call it referring to the same location. Thus, they all assert that they were
walking in a line, while the armed persons walked at the front, along the sides and at the
back of the line. Witness Fehrija Mutié gave a more detailed description of the civilians’
movement. He said that they were walking in the line two-by-two and were not allowed to
look either to the left or right side. Just before the arrival in the location of Draganovac, the
line stopped at the meadow owned by Pero Savié, which was located in the immediate
vicinity of the execution site. Jovo Jandrié ordered there that ail valuabte items the civilians
had on them be put in a jacket taken off by Mirko (son of Mile) Pekez prior to that, while
other armed persons stood around with their rifles pointed at them. According to the
assertions of witness Nurija Zobié, Jovo Jandri¢ and Mirko Pekez, son of Mile, collected the
surrendered items, including a watch and golden jewellery, and put them in a bag. The
ness confirmed these assertions during the cross-examination. Omer Karahod?i¢ and
Bajramovié also testified with regard to this circumstance, and to this end, their
nies are consistent with the testimonies of the foregoing witnesses.
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It was indisputably established that all the amued persons, who had participated in the
abduction of civilians, were also present on this occasion. The witnesses primarily
recognized the accused Mirko (son of Mile) Pekez, who had at one moment even asked
“who has cigarettes”, and cursed at the same time “balija’s mother”, to which someone from
the group of those persons responded with “Mirko, why do you need cigarettes?™. The
Court drew its conclusion conceming the presence and participation of the other two armed
Accused also based on their participation in taking out the civilians from their homes, and
the fact that they were present at the Osoje crossroads, when they continued together with
the group of armed persons moving toward Draganovec. The Court also took into account
the fact that the civilians were moving in the line two-by-two, that they were not allowed to
turn their heads round and look at the armed persoans, and the view was additionally reduced
by the fact that a certain number of armed persons walked at the back of the line, thus it was
almost impossible for the civilians to see all of the participants. In addition to this, these
were late night hours when the visibility itself is significantly reduced, The accused Mirko
Pekez, son of Mile, confirmed himself his presence at this event. He said during the
testimony that following the order of Jovo Jandrié, he took off his jacket, and put it on the
grass so that the civilians could put their valuable items in it, denying at the same time that
any valuable things were indeed surrendered on that occasion, because he only saw keys
and a pocket watch. However, the watch was also mentioned by witness Fahrija Mutié, who
also stated that in addition to that, that there was also golden jewellery, which was taken by
the accused Pekez, son of Mile, and Jovo Jandrié. In this respect, the Cowrt more heavily
relied on the testimony of witness Fahrija Muli¢, considering that the testimony of the
Accused was evaluated in the context of his defense, and his attempt to avoid criminal
responsibility for this action. The fact is that none of the witnesses explicitly and
indisputably indicated that, after the Osqje crossroads, they saw that the accused Mirko (son
of Spiro) Pekez and Milorad Savié had been present during the seizure of vajuable items
from the clvilians, but they all confirm that the same group of people who had taken them
away from their homes stood aside on that occasion with their weapons pointed at the
civilians while they were putting their belongings on the jacket. Also, none of the witnesses
said that any of the armed persons whom he had seen at the Osoje crossroads left the group
and went in another direction, while the villagers went toward Draganovac. Therefore, it is
reasonable to conclude that all the persons who had participated in the gathering and taking
the civilians to Osoje, subsequently continued moving toward the execution gite and that
they were present during the seizure of belongings from the civilians, all the while knowing
and intending that the Muslims be murdered.

With their presence during the robbing of the civilians, all the Accused satisfied the
requirement set forth in Article 173 (1) item f) of the CC BiH, bearing in mind that the
accused Mirko (son of Mile) Pekez directly executed the action, while the others, by
securing the actions and threatening with pointed arms, forced the civilians in the described
manner {0 act pursuant to the order given by Jovo Jandri¢ and surrender valuable belongings
they had on them at that particular moment.

Execution of Civilians

All the witnesses are also consistent in saying that after this event they continued moving in
the line toward the place of Tisovac where the execution was carried out.
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Witness Nurija Zobi¢ asserts in his testimony that some 100 m away from the place where
the civilians were to be killed, the armed persons started hitting the civilians, including Dula
and Adnan, and that 100 m away from the water ravine or the ditch located on that spot, the
depth of which was around 3.5-4 m, Jovo Jandrié ordered the civilians to line along the edge
of that ditch with their backs wuned toward the armed persons, while he ordered the others
the following: “Commander of the Serb Republic orders, cock the rifles”. The shooting
started after this command. Thereupon, the witness fell in the ditch and when he regained
his consciousness a half an hour later, he felt “something mildly warm on his right leg".
Then he realized that he had been wounded. Also on that occasion, he heard Mujo
Bajramovi¢ yowled only once, and thereafter everything became silent. Mustafa Bajramovié
was wounded in his ear. He came to the witness, lifted him up and they started off through
the woods. The next moming, the witness came to the house of Jovo Mari¢ and the Devié
family house, where he received help and where he saw Fatima Karshod2i¢, the wife of
Omer KarahodZ2ié. Subsequently, Zejna Bajramovié was also brought after being found in a
bush in a pond. She was wounded in her belly. Afier some time came two policemen,
namely Pero and Puro Raden, who had usually given the population roil calls. The witness
heard them saying that Jovo Jandrié had told them that they had nobody to give roll calls to,
because all had been killed. After being asked by the witness to go to the execution site and
check for any survivors, they went there and retumed with Omer KarahodZ2i¢ asserting that
none except him had survived. Omer was wounded in his leg. All the survivors were
subsequently transported to the Health Center in Sipovo, and thereafter to a hospital in
Banja Luka.

Witness Fahrija Muftié also describes identically the lining up of the civilians along the
ditch at the Tisovac place upon the order given by Jovo Jandrié, followed by the shooting. ft
seemed to the witness that it was a burst fire from automatic rifles, during which the witness
was not injured because his cousin, who had been hit, fell on him and they fell in the ditch
together. At that moment, the wimess noticed that Mustafa Bajremovié was not dead, after
which the accused Mirko (son of Mile) Pekez came to the edge of the ditch, cocked his
weapon and fired another bullet at him. On thet occasion, he heard the armed persons
discussing whether there was any need to fire additional bulleis at eech civilian in the ditch,
to which some of them responded that there was none since they probably all were dead.
When they moved some 50-100 m away from that spot, they shot another burst of fire and
thereafter everything became silent. This witness also heard Mujo Bajramovié who had
been wounded, who mentioned Jovo and asked if there was anyone to kill him to end his
suffering. He listened to this for a while, and thereafter started off toward the village.
Considering that he thought he should not retumn to the village immediately, be waited
above the house for dawn. He spent around five days in the woods, and then Pavle Mari¢
and his daughter Dufanka helped him and accommodated him in the house. He gave a
statement there to a person who held a rank of a major, but he did not know his name. On
that occasion, he heard that Omer Karahod2i¢, Zejna Bajramovié, Nurija Zobi¢ and Mustafa
Bajramovi¢ had been wounded and survived, and thereafter transported to the local clinic in
Sipovo, and subsequently to Banja Luka. When testifying at the main trial with regard to the
recognition of the persons who had been present et the execution, the witness said that he
sognized the accused Mirko (son of Mile) Pekez, asserting that he was the person-in-
he: he knows that the accused Mirko (son of Spiro) Pekez stood with them once, and he
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also recognized the accused Milorad Savié, but he points out that he poorly remembers
those persons due to the time elapsed since that critical event.

Witness Zejna Bajramovié also identically described this event both in her testimony given
at the main trial and her statement given in 1994, At the time, she stated that at the moment
when they had been lined up along the edge of the abyss, she could clearly see Jovo Jandri¢,
and that he was the first who started shooting. He fired at her son and her husband. Afier the
shooting, they all fell down into the ditch, except for the witness who had thrown herself
intentionally to kill herself, but she remained uninjured. She lay down below Zarifa's son
who was yowling and she heard Jovo saying “Let us now slit their throats|™ Thereupon,
they fired once again at the civilians in the ditch, on which occasion she was also wounded,
but she cannot say precisely who fired. Her husband was saying “Jovo, come back and slit
my throat and end my sufferings”. The witness subsequently saw the survivors, Omer
Karahod2ié¢, Nurija Zobi¢ and Ekreme’s son, running away; however, due to the injuries she
susteined, she was not able to start off immediately. She stayed there for some time, and
after her husband died, she went out from the ditch, sat on its edge for about two hours and
then set off along the road by which they had been taken there. She came 1o a field where
she fell aslesp. Subsequently, she washed herself at the house of the Savié family as she was
all covered with blood and had some water there. On that occasion, she saw two policemen
who recognized her by saying “There, she is, Mujo's wife, she is alive”, and helped
her. She was subsequently, together with others, transferred to the Health Center in Sipovo.

Witness Omer Karahod2i¢ also describes the event concemed in the same manner. After the
shooting, for which he uses the term “the whole salvo”, this witness fell in the ditch and
pretended to be dead. Then he heard someone say “Mirko, open an intense burst of fire®,
which he actually did, as the witness believes. The sounds of fire were heard and thereupon
two bullets hit the witness in his leg, and one in the ribs. The witness also asserts that
Mirko, son of Mile Pekez, was hitting his head with his rifle but checking whether he was
alive. On that cccasion he heard one of the armed persons say they needed to shoot more,
while the others opposed him by saying that there was no need for that gince the
ammunition had to be preserved, After the armed persons had gone, the witness stayed lying
in the diteh for some time. Then he heard Zejna calling her husband and son, due to which
the witness wamed her to keep silent as they could come back and kill all the survivors. He
also heard one of the injured persons saying “Jovo, you wounded me!” At dawn, the witness
went out from the ditch, feeling severe pains in his Jeg. Before dusk, he saw a vehicle, but
he did not dare contact it until he saw policeman Boro Oparica coming who then helped
him. When asked about those who had killed them, he responded that he was sure about
Mirko (son of Mile) Pekez and Jovo Jandrié, while he was not sure about the others. He wes
taken to the Health Center in Sipovo where he received medical help, after which he was
transferred to & hospitsl in Banja Luka.

Joint Criminal Enterprise

In order to apply this concept to this specific case, and in order to hoid the Accused
responsibie for the direct or indirect participation in a joint criminal enterprise, it is required
that they committed the acts which have significantly helped in, or contributed to the
achievement of the enterprise goals and that each participant had to be aware that his actions
or omissions 10 act enabled the crimes commitied within that enterprise. Also, in order to
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establish their criminal responsibility, an awareness, knowledge, of the crime i3 required, as
well as a conscious participation in that crime in a manner which significantly suppons or
facilitates the commission of the crime concemed. Bearing in mind the foregoing, the Panel
concluded that with their participation, and their presence at the commission of the criminal
offense in question, the Accused contributed to the commission of the criminal offense. All
the foregoing also ensues from the testimonies of the examined witnesses who survived the
execution, and also from the other witnesses' testimonies and the documentary evidence
presented at the main trial.

The doctrine of common criminal purpose is explicitly recognized in Article 29* of the
Criminal Code of BiH. The wording of Article 29 establishes joint criminality: if two or
more persons act together in committing a crime, each is individually responsible for the
crime. Although joint commission or co-perpetration entails both an objective element,
which is participation or contribution to the commission of the crime, and a subjective
element, an agreement between the co-perpetrators, i.e. a common plan or purpose, what is
cmcml however, for co-perpetration is cooperstion within the framework of a common
plan’. Every co-perpetrator is responsible for the whole crime committed within the
framework of the common plan.

The Court of BiH has already taken 2 unified approach 1o interpreting the objective and
subjective elements of co-perpetration’. According to the jurisprudence of this Court, while
an undertaking of an act that has a “decisive contribution” to the perpetration of the criminal
offence without which the offence could not have been perpetrated in the maaner in which it
was perpetrated is required, it is not necessary for an agreement with respect to the act of
perpetration to have been previously arranged. The common plan can be reached tacitly or
may materialize extemporaneously and be inferred from the fact that a plurality of persons
acts in unison to put into effect a joint criminal plan’®.

In addition 10 the CC of BiH and the cited cases, the concept of liability for participation in
a common criminal plan has been substantially developed in jurisprudence of lhe
intenational tribunals where it is known as the doctrine of joint criminal enterprise’,
Whoever contributes to the commission of erune by a group of persons, in execution of a
common criminal purpose, is criminally liabie’. Despite the absence of proof that ke had
personally shot the victims, the ICTY Appeals Chamber, in its leading case on this issue,

1 Antitle 29 siates that “)f soveral persons who, by panticipating in the perpetration of e criminal offence or by
taking some other act by which a decisive contribution has been made to {ts perpetrution, have Jointly
rupwnﬁacﬂmlmloﬂ%n&dm!lmhhpmlﬂndumwmuhemhuloﬂm

Prosecutor v. Papic, Appeilate Pane] Verdict did 06/12/2007, Case No. X-K2-06/270, p. 12; Prasecutor v.
Bekasevic, Trial Panel Verdict ded 10.01.2007, Case No. X-K-06/190, p. 60 (confirmed on Appeal);
Pm:eutarv Goiko Jankovié, Trin! Pane Verdict did 16/0272007, p. 40 (confirmed on Appeal)

‘1.
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€ The relevant article under BiH nations! taw Is anicle 180{1) CC BiH which states that “A person who
planned, instigoted, ordered, perpetrated or otherwite alded and sberted in the planning, preparation or
execution of a criminal offence...shali be personaily responsibie for the criminal offence”. Anlele 7(1) of
Y Smmemmmmnmplmmu.mmmmm«m.mmm

iotanning, preparation er execution of s crime referred o in articles 2 to § of the presem Statute, shall be
. Ilympomlhle for the crime”,

QRvor v, Tadic, Appeats Chamber, para. 183, Case No. IT-94-1-A did July 135, 1999.
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found Tadic guilty of the killings based on the concept of common criminal liability. The
Appeals Chamber issued this conviction even though it was not known who personally did
the shooting because Tadic was an armed member of the armed group which intended to
and participated in the killings.

The ICTY jurisprudence established various categories of JCE, each of which could form
the basis for criminal iiability under the ICTY Statute®. The major distinction among those
categories is whether the crime charged falls within or outside the object of the joint
criminal plan. Thus, if the crime charged falls wirkin the object of the joint criminal
enterprise, the perpetrators must act pursuant lo a common design and share the same
criminal intention’. Even if the crime charged goes beyond the object of the joint criminal
enterprise, the participant becomes liable for the natural and foreseeable criminal acts of
other participants'®; the accused is guilty so long as he could reasonably foresee that other
participants in the common plan might engage in these criminal activities'.

None of the witnesses examined at the main trial contested the fact that the event referred to
in the Indictment occurred on the funeral day of soldier Rade Savié, the uncle of the accused
Milorad Savié and who, according to the witnesses’ statements, had been killed somewhere
on the mountain called Gola planina, where the separation line of the parties to the conflict
was ocated. The Muslims who had stayed in the territory of the Jezero municipality during
the armed conflict, more precisely in the villages of Ljoljiéi and Cerkazoviéi, did not attend
the funeral concerned.

According to Pero Savié's statement, he came around 12:00 hrg to the memorial lunch
organized after the funeral, which was attended by almost all inhabitants of the Serb
villages. Specifically, the lunch was attended by Jovo Jandrié, Mirko Pekez (son of Spiro),
Simo Savi¢ son of Simo, Milorad Savi¢ son of Ljupko, Milorad Savi¢ son of Duro, while he
was not sure about Mirko (son of Mile) Pekez, but he thinks that he was also there.
However, in his testimony at the main trial from which the public was excluded, this
Accused confirmed his presence at the memorial lunch.

During the lunch, the witness could hear a quarrel among the persons present there. Jovo
Jandri¢ spoke about the existence of a plan, that Muslims should be chased away from the
village, and that the death of soldier Rade Savié¢ must be revenged. Both at the main trial
and in the statement given during the investigation, the witness described this event in an
identical manner, asserting that Jovo Jandrié said that Muslims had to be liquidated while
addressing all the persons present at the lunch, so that the witness, as well as the others,
could hear him clearly. ARer he had opposed this together with some other, older neighbors,
they had o quarrel and not long after that, the witness went home.

Neither the accused Mirko Pekez (son of Mile) nor Mirko Pekez (son of Spiro), who were
examined in the capacity of witnesses at the main trial, contested their presence at the
memorial lunch. The accused Milorad Savi¢ also does not contest his presence at the funeral
concemed, because his Defense itself refers to the fact that he was in & civilian suit on that

'1d. at para 193
? 1d. ot para 196
9 14, ot para 204

"! Prossoutor w. Krstié, Case No. IT-98-33-T, Trial Chamber Judgment, dtd August 2, 2001, para. 613.
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day, and that as a nephew of the killed soldier, he had certain duties during that memorial
lunch. Also, the Accused do not contest their presence at the lunch al) through its end.
Considering that on that occasion Jovo Jandrié very loudly presented his criminal plan, it is
justified to conclude that by no means could he and his plan to round up and kiil Muslims
have stayed unknown to the Accused.

Based on the foregoing, the Panel concluded that Jovo Jandrié was the initlator of the
criminal plan, which concemed the liquidation of the remaining Muslim popuiation from
the villages of Ljolji¢i and Cerkazoviéi, with a view to seeking revenge for the dead Serb
soldier, as he personally pointed out on that occasion. In support of this assertion is the fact
that the witness Pero Savié stated that, in his opinion, the revenge was the reason and
considering the location where the execution of civilians took place, it was not accidentally
chosen. This is because his late father told him that just at that spot of Draganovae, in World
War [l, Serbs were executed by Ustashas, on which occasion 21 person had been killed, and
only few had survived.

Based on the testimonies of all the witnesses examined at the main trial, the Pane}
indisputably concluded that the critical event occurred in the manner as described in the
operative part of this Verdict, and that, within the joint criminal enterprise, together with the
group of armed persons organized by Jovo Jandrié, the accused Mirko Pekez son of Spiro,
Mirko Pekez son of Mile and Milorad Savié son of Ljupko participated as co-perpetrators in
the commission of the crime, in such manner that by teking individual ections, they
contributed in a decisive manner to the commission of the crime. It was indisputably
established for the accused Mirko Pekez son of Mile that he had directly taken the action of
robbing and killing the civilians, together with Jovo Jandrié¢, while the other two Accused
contributed in a decisive manner to the commission of the crime by their participation in
rounding up the civilians and at least escorting them to the execution site, if not actively
participating in the execution.

In this specific case, after adducing the evidence, the Court established that the event
occurred (o a decigive extent in the manner as referred to in the Indictment, bearing in mind
that in the operative part of the Indictment the Court used the formulation that after reaching
the water ravine in Draganovee, the civilians were ordered to llne up, without awating
specifically the person who had given the order, considering that during the proceedings this
could not be established with cenainty, although the witness Nurija Zobié¢ suggests that he
heard Jovo Jandrié¢ issuing the order. Also, it was indisputably established during the
proceedings that after the civilians had been ordered to line up along the edge of the abyss,
the fire followed from automatic and semiautomatic weapons, and therefore the Courn
omitted the formulation “bursts of fire” in the operative part. This was done because this
expression is being related to the shooting from automatic weapons, and according to the
on-site investigation record, as previously stated, three empty frames for semiautomatic rifle
were found at the execution site, from which shots are fired individually. For these reasons,
the formulation referred to in the Indictment, namely that it was exclusively “2 burst of fire”
could not be accepted. The fact is that during the description of the event, most of the
__examined witnegses used this expression, but it was justified considering that during the
koo from a number of automatic rifles, it is very difficult to differentiate when single shots
fired from semiautomatic weapons. Finally, the Court is of the opinion that the
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objective identities of both the Indictment and the Verdict have not been violated by
changing these facts.

It was undoubtedly established during the proceedings that the Aceused participated as co-
perpetrators in the joint criminal enterprise of killing and robbing Muslim civilians from the
villages of Ljolji¢i and Cerkazoviéi, as stated above. The group was organized by Jovo
" Jandrié, who had invited all the persons present at the memorial lunch after the funeral of
the killed soldier, Rade Savié, to go to “liquidate Muslims" with a view to seeking revenge
for this soldier's death. All the co-perpetrators in the joint criminal enterprise were aware of
his final intention or goal; it could not have stayed unknown to them. In addition to his
statements at the memorial lunch, the real intentions of Jovo Jandri¢, as a leader of the
group of armed persons, could be also seen from his behavior toward the abducted civilians,
where he was the initiator of physical and mental mistreatment and abuse of the civilians
during their round up, on which occasion one of the armed persons, whom the witness
Nurija Zobié¢ recognized as Milorad Trikulja, when asked by this witness’ son “Father, when
will we sleep?”, responded “we will put you at sleep when the others come”, meaning that
they would kill them. According to the assertions of this witnegs, the accused Milored Savié
could also hear that because he was present there.

Even if the Accused had not initially known the real intention of the civilians gathering,
they subsequently anticipated the real goal based on all the circumstances, namely the
killing of the remaining Muslims from Ljolji¢i and Cerkazoviéi, as proposed by Jovo. There
is no doubt that in spite of that, and in tacit agreement, the Accused consented 10 the final
result and consequence, each by their actions contributed 1o the commission of that criminal
goal.

The participation of the Accused also ensues from the statements of authorized official
persons who were at the critical time aware of the investigation conducted against them in
relation to the execution of persons in the place of Tisovac. This primarily concems witness
Nedeljko Jandrié, who was the Chief of the Police Station in Bravnice at the critical time.
He asserts that he could see from the notes, which be had read and which concemed the
persons who had participated in the civilians’ execution, that Mirko Pekez (son of Mile),
Jovo Jandri¢ and Milorad Savi¢ were mentioned, that he personally knew them, and he
recognized two Accused in the courtroom. At the time, he had no information as to the
participation of Mirko Pekez son of Spiro. The same response was given by the witness for
the Defenss, Jovo Prole, who was at the time the Police Commander in Bravnice. He had no
specific duties regarding the clear-up of the event and the participation of the Accused in it,
but Jandri¢ Nedeljko had informed him about all details. The witness made an interview
with the participants Jovo Jandri¢, Mirko Pekez son of Mile, Mirko Pekez san of Spiro and
Milorad Savié in the Police Station in Bravnice, on which occasion Jovo Jandri¢ hed told
him “Don’t ask me anything, this kid did not participate in anything” while pointing his
hand at Mirko Pekez (son of Spiro). He also knows that after the event concemed, Mirko
Pekez and Milorad Savié did not remain within the Police, while Mirko Pekez son of Spiro
continued working there. This witness pointed out in the cross-examination that, as far as he
knew, the criminal report which had been filed as a result of the investigation into the event
concemned, did not include the accused Mirko Pekez son of Spiro. Deputy Police
Commander in Bravnice, withess Viajko Radié, also leamed about the event concemed
from the Chief Nedeljko Jandrié. At the time, they did not have their crime department, thus
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the witness was instructed to inform a member of the reserve police, Miéo Savié, whom he
recognized in the courtroom, to report to the Ministry of Defense.

The participation of the accused Mirko Pekez son of Mile in the event concerned was
undoubtedly established during the proceedings, as well as the participation of the accused
Milored Savié, whom the witnesses had also recognized when taken away from their homes
and brought to the place of Draganovac. Also, it undoubtedly ensues from the Record on
Questioning of the suspect Milored Savi¢ of 30 October 2007, filed by the Defense as
evidence, that on that critical night, after the memorial lunch, Milored Savié son of Buro
came to the first-accused and invited him to go with him, which the Accused did. They
started off toward the village of Cerkazoviéi, where he saw the rest of the known faces,
including Mirko Pekez son of Mile and Jovo Jandrié€. He is not sure about the number of
persons who had gathered there, but he thinks that there were 8-10 of them, which is
precisely the number estimated by the victims who hed survived the execution. Also, the
accused Mirko Pekez son of Mile clearly said in his testimony that the accused Milorad
Savié was a member of the group which had participated in the event concerned since the
very beginning, and that together with him and upon the order by Jovo Jandri¢, he
participated in taking the civilians away from the village of Ljoljiéi, which the accused
Milored Savié¢ does not contest in his statement of 30 October 2007. This Accused also
confirmed in his statement that the execution of civilians was carried out in the place called
Draganovac and that he was present there. During the main trial, the Defense for the
Accused argued that during the critical event the accused Milored Savié hed a 7.62 mm
caliber pisto! cailed “Tetejac”, whereby they tried to prove that this Accused did not shoot
at the civilians, considering that cartridge cases for automatic and semiautomatic weapons
were found at the crime scene. They also did not dispute the fact that the Accused was a
member of the Public Security Station Jajce and that he was issued with automatic weapons.
This is important because it was undoubtedly established during the proceedings that
policemen had been mostly issued with automatic and semiautomatic weapons, which they
always carried around. However, in this particular case, the criminal responsibility of this
Accused does not depend on the type of weapons he had on that critical oceasion. It is based
on his participation in the critical event, and is not related to the mere fact of firing at the
lined-up civilians either. Therefore, the Panel concluded that the type of weapons the
Accused had on him was not of decisive importance when it is an indisputable fact that he
was armed and present at the civilians® execution. In any case, this is a circumstance which
the Court tock into account in meting out the sentence, afier it had established beyond any
doubt that this Accused was criminally responsible for the commission of the crime as
charged. According to the statement of the accused Milorad Savié, after the event in
Draganovac, the group retumned to the village. The Accused asserts that at the time he saw
the accused Mirko Pekez son of Spiro in the village, whose defense during the proceedings
was based on the fact that during that period he had already been in Sipove.

The Court drew its conclusion conceming the participation of the first-accused in the event
concerned based on the evidence presented during the proceedings, including the difference
between his statement given during the investigation and his testimony at the main trial,
their inconsistency with the statements of the other witnesses, who were supposed to testify

= regard to the circumstances of his presence in Sipovo on that critical night.
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From the very beginning, the Defense for this Accused followed the concept of the events
as presented in its Closing Arguments, the essence of which was to create an alibi for the
Accused, namely that on that critica) night sround 22:00 hrs he was in Sipovo with the
witness Goren Jovié, with whom he was in an inn at the entrance o Sipovo, which is,
according to the assertions of this witness, known more as the “Kuéa Prole”, and on which
occasion the Accused told this witness that he had booked a room to spend ovemight.

However, during his defense presentation, the Accused was not precise in the assertion as to
how and whether indeed he had been in Sipovo on that critical night, which can be seen
from the following. In the statement made for the record in the Progecutor’s Office, this
Accused stated that he had gone to Sipovo in the evening, around 20:00 hrs, where he was
with his friend Miroljub Perla5 and where he stayed until the following day. This witness,
who was initially supposed to confirm this alibi for the Accused, was not called by the
Defense 50 85 to confirm the stated circumstance, but he was summoned as a witness for the
Prosecution. At the main trial, he clearly stated that after the funeral and the memonal
lunch, he set off with his brother and the accused Mirko Pekez son of Spiro toward Sipovo
around 21:00 hrs. However, some 3-4 km away, they ran out of fuel, thus the Accused
offered himself 1o bring it from his home. After he had gone, the Accused did not retum that
night, and his brother brought the fuel around 05:00 hrs in the morning and said that Mirko
would not return any more. Thus the witness Miroljub Perlall denies that he was with Mirko
in Sipovo on that critical night as the Accused had originally asserted.

After the witaess Miroljub Perla’ examination, in the testimony given at the main trial on
29 February 2008 in the witness capacity, the accused Mirko Pekez (son of Spiro) gave a
review of the event different from his statement given in the Prosecutor's Office, and also
from the statement given by the witness Perfad. To wit, the Accused did not contest his
presence at the memorial lunch after the funeral of Rade Savié, asserting that he had come
there with witness Miroljub Perlal. However, as he esserts, he did not set off with the
witness after the funeral, but he went alone toward his house, before dusk, where he took a
nap and around 21:00 he headed toward Sipovo to visit his girlfriend. At the place of Osoje,
which is around 156 m away from his house, be noticed a group of people and also Sovo
Jandrié, who told him that he was taking this group of gathered men to exchange them. The
Accused respanded to him by saying “Jovo, leave these people alone, what did they do to
you?", and also added that they had been duly responding to roll calls every day. Thereafier,
he took the road toward Sipovo until he reached the Ljoljitki bridge where he met the
witness Ljuba Joveti¢ who asserts that she saw him during the period between 21:00 end
21:30 hrs, and spoke with him. The Count also 100k this fact into account; however ai the
main trial this witness presented certain facts which had been referred 10 her by the Defense
for the Accused concerning the testimony of another witness in this case. In addition to this,
she differently responded 10 the questions asked by the Prosecutor and the Defense
regarding the conversation she had with the Accused on that night. Therefore, the Court
could not give credence to her testimony, because it was obviously fabricated by the
Defense for the first-accused in the manner that it was aimed et his alibi creation.
Furthermore, the Accused asserts in his testimony that Miroljub Perla3 was supposed to wait
for him on the Ljoljitki bridge, but that he had certain problems with his car, thus the
Accused went to Sipovo in a military vehicle.

There is a considerable difference between these two statements, considering that neither
the encounter of the Accused with a group of gathered people and Jovo Jandrié, nor their
conversation were mentioned at all in his statement of 30 October 2007, Such staternent was
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given only after the examination of the witnesses who categorically asserted that they had
seen him at the Osoje crossroads.

It is a fact that during the questioning in a suspect capacity, one is not obliged to tell the
truth. However, the statements of the Accused are not consistent with anything, not even
with regard to the detail as to with whom he had come to the funeral, considering that the
witness Miroljub Perlal asserts that he came with his mother and brother, without
mentioning the name of the Accused. His statements are fully contradictory with regard to
the most important detail concermning the answer to the question as to where the first-
Accused was st the time of the critical event in the place of Draganovec. The fact should be
emphasized here that the witnesses who survived the execution also saw him when the
population was gathered from their houses, and at the Osoje crossroads, from where,
according to the assertions of the accused Mirko Pekez son of Mile, he went in his house
direction after the conversation with Jovo Jandrié. Although the accused Mirko son of Mile
directly incriminates himself and the accused Milorad Savié with his testimony, he
categorically asserts that the accused Mirko son of Spiro was not presemt during the
commission of the crime against the civilians. However, his assertion is indicative that after
the conversation with Jovo Jandrié, Mirko son of Spiro headed toward his house which was
located at the top of the village, as he himself said, to where the road toward Draganovac
leads, and not toward Sipovo as he asserted in his statement. The accused Milorad Savié
also explicitly said for the record when questioned in a suspect capacity that, aftcr the retum
to the village following the event in Draganovac, he saw Mirko Pekez son of Spiro;
therefore it is justified to conclude that he was not in Sipovo at the critical time, as the
Defense persistently tried to emphasize.

Also, it is important to state here the subsequent introduction of an additional witness for
the Defense, Goran Jovié, who was not previously mentioned in the context of the defense
of this Accused, and who was supposed to coafirn during the additonal evidence
presentation that on that critical night he had been with the Accused in Sipovo in an inn
known as “Kuéa Prole”, which was located at the entrance to Sipovo. However, it is
symptomatic that this witmess appeared immediately after the additional witness for the
Prosecution, Miroljub Perlal, did not confinn that he bad been with the Accused on that
critical night, which was the original concept of the defense for this Accused. Also, it is
indicative that the witness Goren Jovié and the Accused did not know each other from
before the war and that, according to the assertions of this witness, they only had one drink
in the mentioned inn, namely just at the critical time when the civilians were executed,
whereas they had never before or after the critical event been in cach other's company in
this manner. In addition to this, had they even been together on that critical night, the fact is
thet during the conversation, the Accused mentioned to the witness by no word that he had
been at the funeral of Rade Savié which lasted for aimost the whole day, nor did he mention
the manner in which he came to Sipovo, which he would probably do in case that one of his
assertions were true, Thus it is not likely in either case that the Accused would rot mention
any of these circumstances even sporadically during their encounter, particularly if their
superficial acquaintance is taken into account; therefore the fact is that the scope of their
common topics they could have discussed on that critical night is very narrow.
the foregoing should be also viewed through the fact that the following day, around
D hrs, the witness Miroljub Perial, who was his alibi et the beginning, saw the Accused
ovo. However, this witness saw him in a group with the main organizer of the crime,
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Jovo Jandrié, and the accused Milorad Savié, and upon their request, he drove them all in
the Bravnice direction. Due to all the foregoing reasons, the Court gave credence neither lo
the testimonies of the first-accused Mirko Pekez son of Spiro nor the witness Goran Jovié.

Bearing in mind the foregoing, as well as the testimonies of the witnesses who on that
critical night recognized the accused Mirko Pekez son of Spiro in the group of armed
people, and also the fact that since the accused Milorad Savié saw him in the village, he
could not be in Sipovo immediately after the event, and based on the evidence adduced a1
the main trial and its evaluation, both individually and in relation to the other evidence, the
Court drew the conclusion that the Accused, as the co-perpetrators in the group which
amounted to around 10 men, commitied the criminal offense in violation of Anticle 173 (1)
items c) and f), in conjunction with Article 29 and Article 180 (1) of the CC BiH.

In establishing the criminal responsibility of the Accused Mirko Pekez son of Spiro, the
Court also took into account the principle in dubio pro reo, suggested by the Defense in its
Closing Arguments. The Court, however, found that during the proceedings the facts and
arguments were presented which undoubtedly confirmed the participation of this Accused in
the event concerned; therefore the facts established during the proceedings are not subject to
even the smallest degree of suspicion as to his participation in the commission of the crime,
due to which this principle could not be applied in this specific case.

Finally, the fact should be emphasized that Article 173 (1) item c) of the CC BiH requires
that the act of commission of this criminal offense consists of: “killings, intemiional infliciion
of severe physicel or mental pain or suffering upon a person (..)", and the Cour established,
based on the evidence adduced, that the actions of the Accused resulted in the death of 23
persons, as referred to in the Indictment, and the injury of 4 mentioned persons who
survived the execution.

To wit, during the proceedings and as the evidence of death of 23 persons, the Prosecutor's
Office submitted material documentation in the form of autopsy findings made et the City
Cemetery Visoko, from which it can be seen that the these persons’ death wes caused by
force, which was supported by the examination of the forensic expert witness, Dr. Hamza
Zujo, who stated in his testimony the details from the written findings for each corpse
individually. With regard to the cause of death of all the persons concemned, he stressed that
he did not exclude injuries of head and thorax as a result of the use of firearms. With regard
to the corpse No. 13, which was identified as Asmer Zobié, the expert witness said that no
skeletal injuries had been found on him, but that it was possible that he was killed by
firearms in such manner that a bullet passed through the victim's heart or belly cave,
without touching the ribs or other skeletal part of the body, due to which skeletal injuries
could not be observed during the autopsy.

Also, with regard to the circumstance of establishing the violent death of the persons
concemed, the BiH Prosecutor's Office also heard witness Dr. Rajko Todoréevié, who had
been the Director of the Health Center in Sipovo at the time of the critical event. In addition
to giving medical treatment to the injured survivors of the execution, and upon a request by
an investigative judge of the Basic Count in Mrkonji¢ Gred, together with crime technicians
of the Public Security Station Banja Luka, he went to the place where the civilians had been
executed and attended the on-site investigation in the capacity of coroner. According to his
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estimates, there were around thirty persons lying. After his arrival there, the corpses’
identification started based on the information collected from the villagers, after which the
witness recorded the injuries, and befare carrying out external examination, he marked each
corpse with a number. At the request of the investigative judge, the witness made a written
document for cach corpse individually, which was signed and certified by the health
institution in Sipovo, after which the materials were further referred to the Basic Court, and
attached to the case file as evidence for the Prosecution.

Finally, the survivors of the crime testified about their sustained injuries, namely Nurija
Zobi¢, Zejna Bajramovi¢ and Omer Karahod2ié. They still today suffer from the
consequences of the sustained injurics, whose gravity is sufficiently supported by the
medical findings and discharge [etters attached 10 the case file as evidence for the
Prosecution.

The Court also assessed the objections of the Defense for the second-accused presented in
the Closing Arguments with regard to the fact that during the proceedings the accused
Mirko Pekez son of Mile was disabled to exercise his right to a defense due to his hearing
problems. However, the Court considers these assertions unfounded because, from the
beginning, the Accused had an adequate defense and the attomey of his own choice, while
the Court provided him with a hearing device so that he could follow the trial
independently. In addition to this, since he gave his statement in the Prosecutor’s Office, the
Accused had an opportunity to read all that he signed and file possible objections, and
during the Closing Arguments presentation on 14 April 2008, the Court even postponed the
hearing until the Accused was provided with a battery for the hearing device so that he
could duly follow both the Prosecutor's and his defense counsels’ Closing Arguments. The
audio/video recordings establish that the eccused was provided with a hearing device
though on some occasions he himself did not use it and hed to be so0 instructed by the
Presiding Judge. Therefore, the Panel finds that no right to a defense of this Accused was
violated during the proceedings.

In evaluating the evidence the Court also considered the other evidence adduced at the main
trial. However it did not analyze it in detail, nor did it find it relevant for the issuance of the
final decision on the criminal responsibility of the Accused for the commission of the crime
concemned. The Court made such a decision because the evidence in question would not
ultimately affect the finally established state of facis and the conclusions which the Court
drew based on the evidence whose evalustion was provided in the Verdict.

Substantive Law Application

With regard to the issue of substantial law to be applied, considering the time of the
commission of the crime, the Court accepted the legal qualification of the Prosecution, and
convicted the Accused of the criminal offense of War Crimes against Civilians in violation
of Article 173 (1) items c) and f) of the CC BiH.

The Court took into account the Closing Arguments of the Defense for the third-gccused
oarding the mandatory application of the law more lenient to the perpetrator, which would
s specific cagse mean that the Accused should be found guilty in accordance with the
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provisions of the CC SFRY, which was applicable at the time of the commission of the
criminal offense and which is, according to the Defense, more lenient 1o these Accused.

Considering the time of the commission of the crime and the provisions of substantive law
applicable at the time, the Court considers relevant two legal principles: the principle of
legality and the principle of time constraints regarding applicability of the criminal code:

Anticle 3 of the CC BiH prescribes the principle of legality pursuant to which no
punishment or other criminal sanction may be imposed on any person for an act which,
prior to being perpetrated, has not been defined as a criminal offence by law or intemational
law, and for which a punishment has not been prescribed by law, while Article 4 of the CC
BiH (Time Constraints Regarding Applicability) prescribes that the law that was in effect at
the time when the criminal offence was perpetrated shall apply to the perpetrator of the
criminal offence, and if the law has been amended on one or more occasions after the
criminal offence was perpetrated, the Jaw that is more lenient to the perpetrator shall be
applied.

Bearing in mind this mandatory application of the law more lenient to the perpetrator,
namely Article 142 of the CC SFRY that was applicable at the time of the commission of
the criminsl offense, the Court analyzed the argument provided by the Defense which had
reasoned this obligation with the fact that it concemed a more leniem law, because by the
abolition of death penalty (which was prescribed by the CC SFRY as the most severe
punishment), the sanction referred to in Article 142 showed jtself more Jenient in relation to
the criminal sanction prescribed for the criminal offense in violation of Article 173 (1) of
the CC BiH for the offense of which the Accused were found guilty.

The Court also considered Articles 3 and 4 of the CC BiH in relation to Article 7 (1) of the
European Convention on Human Rights and Fundamental Freedoms (hereinafter: the
ECHR) which has primacy over the other laws in BiH (pursuant to Article 2.2 of the
Constitution of BiH). Article 7 prescribes that “No one shall be held guilty of any criminal
offence on account of any act or omission which did not constituie a criminal offence under
national or international law at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the criminal offence was
commiited.” However, by paragraph 2 of this Article an exception was introduced with a
view to enabling in each specific case the application of both national and international
legislation which came into force during and after World War LI. This paragraph provides
that “This article shall not prejudice the irlal and punishment of any person for any act or
omission which, at the time \when it was committed, was criminal according to the general
principles of law recognized by civilized nations.”

The principle of punighability of war crimes, as well as prescribing individual responsibility
for their commission during 1992 was confirmed by the UN General Secretary”, the
international Law Commission and the ICTY jurisprudence. All the institutions concerned
considered that the punishability of this kind of crime constituted a mandatory norm of
intemationa! law; therefore it is beyond any doubt in this specific case that such acts on the
part of the Accused at the time of the commission of the crime concaemed was absolutely

" The UN GS Report concemning Paragraph 2 of the Resolution No. 808 of the Security Council, 3 May
1993, Poragrephs 34-35 and 47-48.
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contrary to the provisions of international law. It is also an indisputable fact that the highest
protected values of any legal order were violated by the committed crime.

The foregoing should be also considered in the context of Article 4a) of the Law on
Amendments to the Criminal Code of BiH (Official Qazette of BiH, No. 61/04) which
prescribes that Articles 3 and 4 of the CC BiH do not prevemt any trial and punishment of
any person for any act or omission to act which at the time of commission of the crime

constituted @ criminal offense pursuant to the general principles of intemational law, -

whereby the BiH criminal-legal system adopted the quoted provision of Article 7 (2) of the
ECHR, in which manner the exceptional departure from the principle referred to in Article 4
of the CC BiH, and also a departure from the mandatory application of a more lenient law in
the proceedings representing criminal offenses pursuant to international law were enabled.
In fact, this Article should be applied in the prosecution of al) eriminal offenses conceming
war ¢rimes, which are preseribed under Chapter XVII of the Criminal Code of BiH under
the title “Criminal Offenges against Humanity and Values Protected under International
Law”.

Bearing in mind all the foregoing, in the opinion of this Panel, the mandatory principle of
application of a law more lenient to the perpetrator cannot be absolutely applicable to the
prosecution of such criminal offenses in which at the moment of their commission itself it
was obvious that they are offenses contrary to the basic principles of both international and
national laws. In this specific case, it is indisputable that the Accused were fully aware that
their actions were directed against general values protected in all legal systems, and that, by
taking the actions referred to in the factual description of the Indictment, they directly
violated both nationa] regulations and principles of intemational law, and also that by
attacking the universal value — human life, they were aware of the prohibited death
consequence as a result.

Degision on Punighment

Meting out the sentence for the Accused is also related to the foregoing, considering that
Article 7 of the ECHR itself includes the procedure of imposing criminal-legal sanctions.

An exemption from the mandatory application of a more lenient law is justified if it is algo
considered in relation to Article 6 of the CC BiH because it is obvious that the genera)
pupose of punishment could not be achieved with the maximum sentence of imprisonment
for a term of 20 years, as prescribed by the CC SFRY (after the death sentence abolition), if
the gravity of the committed crime and its consequences for the heealth and lives of people in
this specific case are taken into account.

The crime of which the Accused were found guilty is punishable with the sentence of
imprisonment of minimum 10 years or a long term imprisonment.

Considering the sbove mentioned state of facts established during the evidentiary
proceedings, the Court imposed on the second-accused Mirko Pekez son of Mile the
atence of long term imprisonment for a period of 29 (twenty nine) years, bearing in mind
A\t was indisputably established that in the commission of this eriminal offense with
) he was charged, this Accused acted with a direct intent in the manner that he was
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™.

aware of the gravity of all individual actions he had taken, that he desired their commission
and the resulting prohibited consequences, During all this time, the witnesses recognized
him as the main co-organizer with Jovo Jandri¢ in the realization of this eriminal plan, in
which this Accused took the most active parnt. In meting out the type and duretion of the
sentence to this Accused, the Court considered as mitigating circumstances that the Accused
is father of two children, and his proper behavior before the Court, while among the
aggrevating circumstances it considered the number of executed civilians, namely 23
persons, of whom 13 were men, 10 women including a child, and three minor persons. An
aggravating circumstance is also the fact that this Accused showed a particular cruelty and
ruthlessness toward civilians, and that, efter the execution, he retumed and fired another
burst of fire into the group of civilians. One witness said that he personally checked for the
survivors after the shooting had been ended. The participation of the Accused in the event
concerned clearly shows his effort in effecting the death as the final result in relation to cach
civilian taken away.

With regard to the first-accused and the second-accused, in meting out the sentence the
Court was mindful of the fact that these Accused acted with intent, namely that they had
anticipated the final outcome of the deaths of the civilians taken away to the execution site
and the resulting prohibited consequence, but nevertheless they had agreed to it. With their
participation in gathering and taking civilians eway, and enabling the organizer to carry out
his criminal plan, they contributed in a decisive manner to the commission of the criminal
offense as charged. In meting out the sentence, the Court took into account the extent of
their participation, and thus imposed on them the sentence of imprisonment for a term of 21
(twenty one) years, being of the opinion that it is appropriate to their participation in the
commission of the crime. Among the aggravating circumstances, the number of killed
civilians was taken into account, while as the mitigating circumstances regarding these
Accuged, the Court took into account the fact that the first-accused is married and father of
two children, that the third-accused is married and father of a minor child, their proper
behavior before the Court and that they had no prior convictions.

Bearing in mind the foregoing, and also the extent of participation of each Accused and
their contribution to the commission of the criminal offense of which they were found
guilty, the Court is of the opinion that the imposed sentence was meted out in accordance
with the provisions of Article 48 (1) of the CC BiH, and also that the purpose of punishment
set forth under Article 39 of the CC BiH will be achieved by the imposed sentences.

Based on the application of the statutory regulation referred to in Article 56 of the CC BiH,
the time the Accused spent in custody starting from | November 2007 further on will be
credited towards the imposed punishment of imprisonment.

With regard to the decision releasing the Accused from the obligation to compensate for the
expenses of the criminal proceedings, the Court is of the opinion that the financial situation
of the Actused is such that they would not be able to bear the expenses of the criminal
proceedings and therefore, pursuant to Article 188 (4) of the CPC BiH, the Court released
them from the duty to compensate for the expenses of the criminal proceedings.
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Decision on the Claim under Property Law

In acting pursuant to Article 198 (2) of the CPC BiH, the Court ingtructed the injured parties
- the survivors Nurije Zobi¢, Zejna Bajramovié, Omer Karahod2ié, Fahrija Muti¢ and
Subhudin Zobi¢ to file a civil suit considering that during these proceedings they were not
able to comment on the amount of their claim, while the data collected during these
proceedings did not provide the Panel with 2 ground to decide fully or in part on thelr
claims under property law.

Considering that the injured party Mustafa Bajramovié was not examined in witness
capacity at the main trial, the Court instructed him, as well as the relatives of the killed
civilians, namely Ned2ib Mutié, 8edo Malko?, Irhad Bajramovié, Adnan Zobi¢, Fikreta
Zobié, Fahro Baledié, Dervila Mutié, Latif Bajramovié, Senad Karahod2ié, Ibrahim
KarshodZi¢, Mujo Bajramovié, Asmer Zobié, Zarifa Karahod2ié, Dula Zobi¢, Ramiza
Mutié, Adis Zobié, Fikreta Zobié, Fatima Mutié¢, Ekrema Bajramovié, Mustafa Bajramovié,
Mustafa Baleti¢ and Subhudin Bajramovié to file civil suits with their possible claims under
property law due to the above mentioned reasons.

President of the Panel
Judge

Zoran Bokié

Note on legal remedy: An appeal from this Verdict may be filed with the Appellate
Division of Section [ of the Court of Bosnia and Herzegovina within 15 (fifteen) days after
the receipt of a written copy hereof.

The appeal will be delivered to this Court in a sufficient number of copies.
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