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Number: X-KRZ-06/298 recor DOE 287
Sarnjevo, 3 April 2008

The Coun of Bosnia and Herzegovina, Section | for War Crimies, sitting in the Panel of the
Appellate Division consisting of Judge Dragomir Vukoja, as the Presiding Judge. and Judges
Robert Carolan and Azra Milcti€, as members of the Panel, with the participation of the Legal

1Officer Zeljka Mareni¢, us minutes-taker, in the criminal case agninst the Accused Kreso
Lutic for the criminal ofTense of Crimes against Humanity in violation of Aniicle 172 (1) e), )
“and k) of the Crimina! Code of Bosnia and Herzegovina (hereinafter: BiH CC) in conjunciion
with Aniicle 180 (1) of the Bild CC and Article 29 of the BiH CC, deciding upon the Appeals
filed respectively by the Prosecutor's Office of Bosnia und Herzegovina (hereinafier:
Prosecutor’s OtTice of BiH) number KT-RZ-130/05 dated 20 Decenber 2007 and the Defense
Céunsel for the Accused, anomey Kresimir Zubak from Samjevo, dated 24 December 2007,
from the Verdict of the Coun of Bosnia and Herzegovina, number X-KR-06/298 dated 19
Septémber 2007, at the session held in the presence of the Prosecutor of the Prosecutor’s
Office of BiH, Slavica Terzi¢, the Accused Kredo Lueié and his Defense Counsel Kredimir
Zubak, on 3'April 2008 rendered the following:

e DECISION

VI

Granting the appenls filed respectively by the Prosecutor’s Office of Bosnia and

. Hefzegovina and Defense Counsel for the Accused Kreso Lutié, thus revoking the Verdict of

-;theGount of Bosnia and Herzegovina, number X-KR-06/298 dated 19 September 2007 and a
-newitrial shall be held before the Appellate Division of the Scction | for War Crimes of the
Coun of Bosniu and Herzegovinn.
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Tu
Y {ﬁe Verdict of the Coun of Bosnia and Herzegovina (hereinafier: Coun of BiH), number

\' ‘KR~ 06/298 dated 19 Sepiember 2007, the Accused Kreso Lutic, was pronounced guilty of
hnvmg committed the criminal offense of Crimes against Humanity under Anicle 172 (N c)
and k) (Secrion ! of the operative parr) and ) (Sections 2 and 3 of the operwive part) in
- conjunction with Article 180 (1) and Article 29 of the CC of BiH by the rctions described in
the operative part of the Verdict concerned.

Reasoning

or lhc aforementioned criminal offense the first instance panel sentenced the Accused to six

i 6 }'eqrs ol imprisonment, and pursuant 10 Anicle 56 of the BiH CC the time the Accused
nitin custody from 27 April 2006 until 19 January 2007, was credited towards the
cﬁ‘thc‘. of imprisonment, while pursuant to Article 188 (4) of the Criminal Procedure Code
9k § snia and Herzegovina (hereinafier: BiH CPC), the Accused was relieved of the duty to
relmburse the costs of the criminal proceedings while the injured parties, pursuant 1o A
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198 (2) of the BiH CPC were referred 10 tuke civil action with their claims undértcivil
procedure law. AR

g

By the same Verdici 1the Accused was acquitted of the charges that he commited the eriminal
offense ot Crimres against Humanity under Anicle 172 (1) ) in conjunction with Article 180

(1) and Anicle 29 of the CC of BiH in the manner as described in Section 4 of the Opcrmm
part of the Verdict concemed.

The Prosecutor’s Office of BiH filed the timely appeal from both the sentencing and
acquitting part of the Verdict, contesting it on ali the grounds for appeal, movmg “the
Appellate Panel to entirely gmnt the appeal as well-founded, modify the comested \-erd|c1=50
ns 10 lind the Accused guilty of all Counts of the Indiciment, and sentence him to
imprisonment for a longer period of time. "
The Defense Counsel for the Accused also filed the appeal within the statutory time Ilmu far
an essential violation of the provisions of the criminal procedure, a violation of the Cnmmal
Code, and the siate of the facts being erronecusly established, moving the Appellate Pane] 6
grant the appeal and modify the first inslance Verdict so as 1o ncquu the Accused'ofitc -~
charges or revoke the Verdict und refers it 1o the Cantonal Coun in Novi Travnik, being ihe
count with the subjecti-mater and 1erritorial jurisdiciion, thai is, 10 revoke the Verdict nnd
schedule the'trial, :

Al the session of the Appellaie Panel, held pursuam 10 Anicle 304 of the CPC of BiH, both
parties gave brief presemations of their appeals and responses to the appeals, and maintairied
|hcir presented argunents and proposals entircty. "‘"" :

t.tr Y .
Havnng reviewed the contesied Verdict insolar as contested in the Appeal, the Appellmc Panel
decided as stated in the operative pant for the following reasons: “”
As regards the arguments of the appea! of both purties conceming the sentencing pan of the
Verdict as well as the argumenis of the appeal of the Prosecutor’s OfTice conceming the
acquitting part of the Verdict, which may be brought down to the objection that (he fitst .
instance Verdicr essemiaily violated the criminal procedure provisions referred 1o in A'mcle .,.\
297:(1) k) of the BiH CPC, the Appellate Panel found that the arguments are grounded given: - -
that the operative pan of the contesied Verdici does nol contain the facts and circumstances -~ -+,
constitwting the elements of the criminal offense of Crimes against Humanity referred 10 in '
Article 172 of the Bitl CC of which, under Sections 1, 2 and 3 the contested Verdiet, -the
Accused was found guilty and under Section 4 of the same Verdict acquitted.

In other words, Article 285 (1) a) of the BiH CPC stipulates that in a guiliy verdict, the Coun
shall pronounce *the criminal offense of which the accuscd is found guilty along with a
citation of the facis and circumstances that constitute the elements of the criminal ofTense and,
those on which the application of a panticular provision of the Criminal Code depends™, |

The primary. element of the Crimes apainst Humanity referred 10 in Anticie 172 of the BiH CC
constitutes “widespread or systematic aftack dirccicd against any civilian population, with
knowledge and awareness of the perpetrator that his acts constitute a part of such an attack
and pemxctration of the acts by the perpeirator which are lisied in the provision.”
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"However, although the Accused, under the Sections | through 3 of the sentencing part of the
Verdict, was found guilty precisely ot the commission of the criminal offense referred to in
'Article 172 of the BiH CC the factual description of the operanve part of the Verdict does not
*indicatc a singlc fact which might be characterized as cxistence of “widespread or sysicmalic
auaql. '

-_Qn'the other hand, in the reasoning of the contested Verdict the firsi instance panel
. undoubtedly cstablished the existence of a widespread and systematic atiack as well as that
“thé.;acts of the Accused clenrly constiruted a part of such antack directed against Bosniak
~givilians of Kredevo and that he was fully aware thereof. In the process, the first instance
\’crdlct neither provided any explanation as 1o the failure 10 include these decisive facts,
whtch according to the conclusion of the first instance panel are proved beyond any doubr, |
tnor did it acquit the Accused in the acquitting part of the Verdict as correctly noted in the
"dppeal of the Prosecutor’s Office.

.1t is obvious that the cstablished irregutarity makes the operative pan of the contesied Verdict
selfcontradictory but also contradictory 1o the reasons for the Verdict thus essentially
violating the criminal procedure provisions referred 10 in Anicle 297 (1) k) of the BiH CPC.

.’

W
: Al$o,.the appcnl of the Detense Counsel, correctly states that the same csscntial violation was

g&fﬁ;med as regards the factual description of the offense given in Section 1 of the

sentencing part of the Verdict.

A

-In other words, by the aforcmentioned Section of the operative pant of the Verdict the

(\ccused is charged with the commission of the criminal offense of Crimes against Humanity
rcfcm':d 10 in Anticle 172 (1) e) (imprisonment or other severe deprivation of physical liberty
‘iniviolation. of fundamemal rules of intemational Iaw) and K) of the same Anicle (other
- mhqmanc acts of a similar character mlennonall) causing great suffering, or scrious injury 10
“body or 1o physical or mental health) in u manner that he unlawfully deprived of libeny

civilians and commiited other inhumane acis contrary 10 the rules of international law, and

commitied torture and other inhuman acts by beating the eforementioned detained persons.

_Ho'\i'f:ver in the factual description of Section 1 of the sentencing purt of the first instance

Verdict it is stated that the Accused in June and July 1993, in the Kresevo Municipality, with

mcmbers of-the Kresevo Military Police who were his subordinates, unlawfully deprived of

Iu‘bqny the following Bosniak civilians: Aisa Agi¢ from the vnllagc of Bukve, Nadid

B unowé Halid Lusiju, Adem Lusiju from the village of Rakova Noga and Junuz Ahbabovié
Edm Hasandi¢ from Kresevo."

Lhr.rclorc such factual dcscnpnon results in the criminal act refeered 1o in Anticle 172 (1) ¢)
. f the BiH CC but not in the criminal act referred to in subparagraph k) of the same Anicle,
ma"eed the reasoning of the contested Verdicl, among other things, indicates that the elemen
o'f;;cﬁmmussmn of other inhumane acts referred 1o in 10 in Article 172 (1) k) of the BiH CC is
,jt[?t“ the offence has not been stated differently in Anicle 1727

Cons:denng the aforementioned, the same act in the concrete case, could not be legally
~defined both as unlawful depnvauon of libeny (subparagrnph e) and as other inhumane act of
o similar character (subparagraph k) as it was donc in the first instance Verdict which makes
!hc operative part of the Verdict self-contradiciory thereby mcomprchensnble Thus an
‘eésential violation of the provisions ol criminal procedure code relerred 10 in Anicle 292G
i) of the BiR CPC was committed.
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Also weli-founded are the arguments of the appeal of the Prosecutor that as regard Section |
and 3 of the sentencing part of the first insiance Verdict, having omiued pans of the faclual
description, which refer 10 the faci that the Accused “ordered the Bosniak civilian populauon
10 be 1aken away and imprisoned in the camps in the “lvo Lola Ribar” Primary Schéalin - <
Kredevo and in the “Sunje” hangar in Kredevo, where the prisoners did not have sufﬁplerﬁ
food. water or necessary medical assistance, they were also 1aken 1o perform [orced labor on n
daily basis, where they performed hard labor” (Section 1) which penam 10 the torture 6f lhe
detainces Almedin Musanovié and IMajrudin Bejti¢ (Scction 3), in i1s reasoning the VCrdlcl
does not provide proper explanation for such a decision. Zf ;:'
SRS

That is, the first instance Verdict mostly presents the testimonies of the witnesses and‘oﬁ-uer
cvidentiary matcrial, providing their arbitrary cvaluation, although the Count was bound
pursuant to Article 290 (7) of the BiH CPC, 10 stule specifically and completely which facts
and on what grounds the Count found to be proven or unproven, fumishing in panticular an
assessmeni of the credibility of contradictory evidence and the reasons guiding the Court-in
ruling on individual legal matiers and cspecially in ascertaining whether the criminal oﬂcnse
was committed and whether the accused was criminally responsible.

The aforementioned also refers 1o the acquitting part of the first instance Verdict given that
the reasoning of the Verdict concemed docs not contain clear cxplanation of the arbitrary. . * +
conclusion thai the Accused did not commit the acts he is charged with under Coumt 4- ‘o the 5
Indictiment. As found by the Appellate Panel, in the concrete case the firsi instance pang! | h'ﬂ%
fatled 10 state important substantial elements and results of the presented evidence mcludmg,
their logical. cvaluation in @ manner as stipulated by Article 281 (2) of the Bill CPC. which;
for example, refers 10 the testimony of the witness Meho HodzZi¢, for whom it is staiéd shat
many elements of his testimony were unclear and contradictory, while it fails 10 rc[ef lo
specific facts or testimony supporting why it concludes that Meho Hodzic's |csumo?)e-%\'n$
unclear and for contradiclory. i ““"1‘

Taking imo consideraion the aforememioned, the first instance panel in this pan as \\'EII
ommmg 10 state the reasons for decisive facts essentially violaied the criminal procedure
provisions referred to in Anticle 297 (1) k) of the Bikl CPC, and the Appellate Panel finds that
there is a doubt as 10 the correciness of the factual descmmon established by the first instance
Verdict, TR

4' "”'“ RPN
Given that the cstablished cssential violations of the provision of the criminal proccdurc
constitute absolutely essential violations which require a mundutory revoking of the”first "
instance verdict and that the above menmioned shoncomings also challenge correciness of the
established state of facts, the Appellate Panel granted the appeals and pursuant to Arnticle 313
(1) a) and b) of the Bill CPC. revoked the first instance Verdict and scheduled a new mal
before the Appellate Panel. ‘

i L4
In the retrial the essential violations of the provision of the criminal procedure cochwﬂl"Be
climinated, the alrcady presented cvidence will be presented again and if required, c\valummg

other arguments of the appeal, the other evidence will also be presented. SRR

r.c"

Considering thar the first instance Verdict has been revoked, the Appellate Panel did not
engage in a detailed analysis of other arguments of the appeal, but, pursuant to Articlg. f
the BiH CPC. il did not go beyond a brief presentation of reasons for revoking th
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- Minutes-taker Presiding Judge
Zeljka Merenié Judge
{signature atlixcd] Dragomir Vukoje
[signature affixed)

REMEDY: No appeal shall be allowed from this Decision.

1 heréby confirm that this document is a 1, (1 Bosniun/Croatiun/Serbian.

Sarafevo. 14 April 2008
Ceriffied Courl Interp.
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