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The Coun o f  Bosnin and Her~egovina, Section I for \Var Crimes, sitting in the Panel of the 
Appellate Division consisting of Judge Drayomir Vukoja, as the Presiding Judge, and Judges 
Robcn Carolan and Atm MilctiC, as mc~nbcn of the Panel, \ttith thc participation of thc 1-cgal 

j!,OfFtcer teljka ~Uarenit, us minutes-taker: ill the criminal case against the Acctlscd KreSo 
Lutic for the crimi~inl oKense of Crimes against Humanity in c~iolation o f  Anicle 172 (1) e): I) 

'hnd k) of the Criminal Code o f  Bosnin and Herzego\rina (hereinafter: UiH CC) in conjunction 
with Aniclc 180 (1) o f  thc Bil.1 CC and Aniclc 29 of thc 13iH CC: dccidi~tg up11 thc Appcols 
filed respectively by the Prosecutor:s Office o f  Bosniu and Henego\,ino (hereinafter: 
 prosecutor!^ Olrtce o f  BiH) number KT-RZ-l3OfO5 dated 20 Decentber 2007 and the Defense 
Counsel for the Accused, attorney Krefintir Zttbak from Sar;tje\,o: dated 24 December 2007, 
from tllc Vcrdict of thc Coun o f  Bosnia and i l~ncgo\~ina, ~tumbcr X-KK-061298 dated 19 
~e~tember 1007: at the session held in the presence of the Prosecutor of the Prosecutor's 
Ollice o f  BiH, Slavicn Ter~iC, the Accused Kreb LutiC and his Defense Counsel Kre$intir 
Zubok, on 3.April 2008 rendered the follo\\ing: 

't' . , 
$:rin,t,ing the rtppettls filed respec~i\~rly by the Prosecutor's Office of Bosnia and 

. kJc~e,gorina and Defense Counsel for the t\ccused KreJo Lufif, thus revoking tlte Verdict of 
.:'~k~$o;~n o f  Bosnia and Herzego\,ina, number S-KR-06/298 dated I9  Septen~ber 2007 attd a 
.?$$i!lial shnll bc held bcforc thc Appcllatc Division o f  thc Scction I for War Crimcs of thc 
Coun of Bosnia und Herzego\*inn. 
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Verdict o f  the Coun of' Bosnio and Her~egovina (herei~iafter: Coun of BiH), number 
dated 19 September 2007, the Accused Kre$o LutiC, was pronounced guilty of 

tlic criminal offcnsc of Crimcs against 1.lumnnity undcr Aniclc 172 (1) c) 
and k) (Scctioi, I of tlie operciti\:e port) and f) (Scctioi~s 2 otrrl 3 of tlre operrriive port) in 
coltjunction with Aniclc 180 (1) orid Anicle 29 ofthe CC o f  BiH by the nctions described in 
the openti\*e pan o f  the Verdict concerned. 

aforementio~~ed cri~ltinnl offense the first instance panel sentenced the Accused to sis 
of imprisonment, nnd pursunnt to ~\nicle 56 of the BiH CC the ti~ne the r\ccused 
cu~tody, front 27 April 2006 until 19 January 2007, \\,as credited to\\%rds the 
o f  intprisolt~ncnt, \vhilc pursuant to Aniclc 188 (4) of thc Criminal Pmcdun: Code 
and Herzr_aovina (hereinnAer: BiH CPC): the Accused relieved of the duty to 

re!mbune the costs o f  tlte crinti~tnl proceedi~~gs \t8hile the injured parties, pursuant to 
I. 

4 " C . '  

.. . ,.. :. S~rcl Bonre i ilercegol'iite. Sorttjrvu, ttl. Kr~r l j i r r  J r l r ~ r e  br. 88: 
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198 (2) of the BiH CPC were referred to tnke civil uction with their claims underf:cii,il 
procedure l a ~ r .  7 ! ,  $,I; 

-',;. 

By the same Verdict the Accused \\as ncquitted o f  the charges tha~ he co~nnritted the c"tiri&l 
offense o f  Crintes against Humanity under Anicle 172 (1) I) ill conjunctio~t with Anicle 180 
(I) and Aniclc 29 o f  thc CC o f  BiH itr thc rnanncr as dcscribcd in  Section 4 o f  thc opcrntivc 
pan o f  the Verdict concerned. 

The Prosecutor:s Office o f  BiH lilcd the titiiely appeal froni both the sentencing and 
ncquitti~tg pan of thc Vcrdict. contcsting i t  on all thc grounds for oppcal, ~noviii$-thc 
Appellate Panel to entirely gmnt the appeal as well-founded, modilk the contested veijii.k'~;sd 
ns to lind the Accused guilty o f  nll Counts o f  the ltidictnte~it, and sentence him -to 
imprisonment for a longer period o f  time. 

. '3- 

The Defense C o ~ ~ n s r l  for the Accused also liled the appeal tvithin the stututon. tinre limit fdr 
C L .  c,. - 

81) esse~itial violation o f  the provisions o f  the criminal procedure, a \,iolntion o f  the Grtm~nal 
Code: and the state o f  the facts being erroneously established, mo\,ing the Appellate F!iiiil$j 
gmnt thc appcol and modify the f in t  instancc Vcrdict so as to ncquit thc ~ccuscd'of'ih'c ,", 
charges or re\,oke the Verdict and refers i t  to the Cantonal Coun in Nevi Trnvnik: being'ih'e 
coun trith the subject-matter and territorinl jurisdiction, that is, to revoke the Verdict nnil 
schedule thc'trial. : .  . . 

At the session ol' the Appellate Patrel: held pursuant to Anicle 304 o f  the CPC of BiH: both 
parties gave brief presentntions o f  their appeals and responses to the appeals, and maintained 
thcir prcscntcd nrgutncnts and proposals cntircly. ' . a + ,  > 

,.:I' .,., 1 

Having revieired the cotrtested Verdict insofar as co~rtested in the Appeal, the Appellnte~Panel 
decided as stated it1 the operntive p n  for the follotving reasons: t . ' 3  !.L 

ilitr 
. . 

As regards the arguments o f  the oppeul o f  both punies concerning the sentencing pan o f  the 
Verdict ns \\.ell as the arguments o f  the appeal o f  the Prosecutor's Of ice  concerning ihe , 

acquitting pan o f  the Verdict, tvhich may be brought dottit to the objection that t l i f i ~ f i i ~ c .  , 
instnncc Vcrdicr csscntiailg violatcd tlrc criminal proccdurc provisions rcfcrrcd to in.8nific ;;> 
297T.1) k) of'thc BiH CPC: the Appellate Panel foiind th8t the argu~trents nre grounded gi~e'n. . . &  \ 
that the operative pan o r  tlre coirtesred Verdict does not contain the facis and circunr~tonces . : 
constituting.tht elcments o f  the crinrinol offense o f  Crimes against Hunlnnity referred'to in ': ' 
Aniclc 172 ot' thc Hil.1 CC o f  which, undcr Scctiolts 1: 2 and 3 thc contcstcd Vcrdict: .the , 

Acctlscd was found _euilty and under Section 4 o f  the same Verdict ncquitted. 

In other tvords, Anicle 285 (1 )  a) o f  the BiH CPC stiprtlates that in  n guilty verdict, the Coun 
shall pronounce "thc criminal offc~tsc o f  which tk accuscd is found guilty along with a 
citation o f  the facts and circuntstances that constitute the rletnents o f  the criminal oflinse and, 
those otr which the npplicntio~r o f  n pnnicular provision o f  the Crimi~ial Code depends!:. , 

The printan:elemetrt o f  the Crimes against Humanity referred to in  Anicle 172 o f  the BiH CC 
constitutes "widcsprcnd or systctnntic attack dircctcd against nny civilian population, with 
knowledge and a\\areness o f  the perpetrator that his acts constitute a pan o f  such an attack 
and perpctmtion ofthe ncts by the perpetrntor \t0hich are listed in  the provision.'' 

Srrcl tlosrtr i Hercrgosir~r! Su ru je~~u~  111. t irr~lj ice Jeletre br. 
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Also \\#ell-f011ndt.d are the aryuments o f  the appeal o f  the Prosecutor that iLS regurd Section I . '  . 
and 3 or  the sentencing pan of t l lc  lint instance Verdict, hn\,ing o~nitted pnns ofthe rnct,tinl 

b 

dexripiion, which refer to the fact that the Accused "ordered the Bosniak ci\'ilinn popidati'~h . - : ,.;,- - . ." . - 
to bc laken a\rray and inlprisonrd in  thc camps in thc "lvo l.oln Kibai '  Primary ~ch?I-(n . "  ; 

411 . ' 

KreSevo and in the ':$ul~jr': hnnger in  KreZevo, \\ohere the prisoners did not have stifT$ierSt -. 
"d. -PC 

food, tmter or necessary nledical assistance, they were also taken to perfornl rorced lakr -on  n 
daily basis, where they performed hard labor" (Section I) which penain to the tonure 
dctainccs Alnicdill &4u$a110\'iC and Ihjrudin RcjtiC (Scction 3): in  i ts masoning thc ~c id / c t  
does not provide proper esplnnntion for such a decision. ;?C:,~;?I 

r< 
.\.'~''. .- 

Thnt is, the first illstance Verdict mostly presents the testimonies of the \ritnesses and.$~$$ 
cvidcntiary rnatcrial: providing thcir arbitrary cvaluntion, although thc coun  \\ns bound: 
pununllt to Anicle 290 (7 )  o f  the BiH CPC: to stute specifically and completely which fac!s 
nnd'on wlint grounds the Coun found to be proven or unproven, rurnishing in pinicular on 
assessment o f  the credibility o f  contndictory evidence and the rensons guiding the Coun-in 
ruling on individual legal lnattcrs and cspcciolly in  asccnail~ing \vlicthcr thc critninal on'cnsc 
\\ns co~nlnitted und \vhcther the accused tws criminally responsible. 

. . 
. .' 

The aforelnentioned also refers to the acqui~ting pan o f  the first instance Verdict given tltar ' . *  . - .L,4. 
tllc rcnsoning o f  tllc Vcrdict conccrncd docs not contain clcnr c.uplanation o f  thc arbttrflry ... 'L.. 
conclusion that the Accllsed did not commit the acts he is charged with under Count 4'66tkk .: 
Indictment. As found by the Appellate Panel: in the concrete case the first instance pdn,sl hbs 
failed to state iniponant subs~antial elenlents and results o f  the presented evidence incllidiAy 
thcir logical.c\~aluation in  a nlanncr 0s stipulated by Aniclc 281 (2) o f  thc Bil.1 CPC. \;hi&; 
for esanlple: refers to the tesli~nony o f  the \ritness Meho Hodtit, for \\,horn i t  is statcdthot L.. 

mnny elenients o f  his testimony \\'ere unclear nnd contrndictory, while i t  foils to relet 40 
**ljl ,'.P 

specific facts or testimony supponing why i t  concludes that Meho Hodzic's testimo ) k d  
$.iiijx 

unclcar and /or contradictory. 

~ a G n ~  into consideralion ihe aforementioned, the first instance panel i n  this pan as well: 
onlitring to state the reasons for decisive facts, essentially violated the criminal procedu;e 
provisions rcfcrrcd to in  Aniclc 297 ( I )  k) o f  lllc I3il.l CPC. and thc Appcllatc Pancl finds that 
there i s  a doubt as to the correclness o f  the fact~lol descri l~t io~~ established by the first instnnce . , 
Verdict. 

, I '  . .. ? 
, . 1 

j ,  ..'.&. ' .  
Givcrl thnc thc cstablishcd cssc~~tial violations o f  thc provision o f  the criminal pro~cducc~ -I ; 

* .) * %  con$titule absolutely essential violations \vhich require u mund;ltory revoking o f  theifipt ~ , + . !  .. ,! 

instince verdict and that the above nlen~ioned shoncontinss also chnllcngc correctness o i t k  ,r 
established state o f  racts: the ~ppel la te Panel granted the appeals and pursuant to ~ n i c i e  3'1.5 
( I)  a) and b) o f  the Bil.1 CPC: rcvokcd thc first instancc Vcrdict und schcdulcd a nc\\',trial 

8 *. 
before the Appellille Panel. 

1,,..' . , . . ,..,' . ) .. ,! 

In the retrinl the essential violations o f  the provision o f  the criminal procedure codet;ji)l?pie 
clirninatcd, the almndy prcscnrcd cvidcncc will bc prcscrltcd again and if rcquircd: c\*?lunt!ng 
other arguments of the nppcal, the other evidence \\.ill also be presented. ,; s ;,s " 

? 

Considering that the first instance Verdict has been revoked: the Appellate Panel did not 
cngagc in  a dcrailcd snolysis of othcr arguments o f  thc appcal, but, pursunnt 
the BiH CPC. i t  did not go beyond a brief presentation o f  rensons for 

Srtrl Rostrr i ifercr,oollirrr. Srrr~rje~~o, rrl. Rr(rUicr Jrlrrte br. 8 



Mit~utcs-1:tker 
teljka Merenit 
(signature ntliscd] 

Presiding Judge 
Judgr 
Dngomir \'ukojc 
[signature afised] 

REIVIEU\': N o  appeal shall be allo\\.ed from this Decision. 

Slccl Bosire i ilercego~!ifte, Sorrfjevo. 111. Kraljice Jelefte br. 88; 




