
SUD BOSNE I HERCEGOVINE C b  

- 
No: X-KR-071457 
Sarajevo, 22 Fehrua r )  2UU8 

IN T H E  NAME O F  BOSNIA AND HERZEGOVINA 

The Coun o f  Bosnia end Herzegovina, Section I for \\'or Crimes: Judse Minkn Krcho as the 
Presiding Judge and Judges Roland Dekken and Marijan Pognfnik 3s members of  the 
Panel, with the participation o f  Legal Advisor Anlela Skmbo, as a Record-taker, in the 
criminal casc against ihc accuscd ldhan Sipif chnrgcd with rhc criminal omcncc o f  War 
Crimes against Civilians in violation of  Anicle 173 ( 1 )  c), as  read \vith Anicle 180 (1) of  
the Criminnl Code o f  Bosnia and Her~egovina, adjudicated upon the Indictment No: KT- 
RZ: 240107 dated 2 3  November 2007, which was filed by the Prosecutor's Olfice of  Bosnia 
and klcmgo\,ina. Thc  lndicunenc was amcndcd o n  22 Fcbmar). ZOOS and thc Panics 
concluded the Agreetnent on  the Admission of  Guilt the same day. The Coun held a public 

tB session on  22  Febmnry 2008 in the presence o f  the Accused and his Defence Counsel, 
In\ryer Oinasa Abaspahif and the Prosecutor of  the P m x c u t o h  Oflice of  BiH - Milorad 
Barnsin: acccptcd thc Agrccmcnt and rcndcrcd the 

V E R D I C T  

T h e  uccused: 

IDHAN S I P I ~ ,  0.k.a. '.Nuno", son of  Salih and Ismeta: maiden name Halilif, born on 9 
April 1967 in Bnnjn Luka, Personal Identification Number 090496710b036: ploce o r  
residence in Bosanski Petrovac, at Safele Hidifa bb /no number/, a Bosniak, citizen of BiH, 
a \vorkcr, litcrotc. completed clcmcntnrp school, single, did 1101 scnrc his military scn,icc. 
holds no rank, no decorations, previously convicted, no other criminal proceedings ongoing 
agninst him, o f  poor financial standing, in custody under h e  Decision of  the Coun or BiH, 
No. X-KRN-071457 dated 26 October 2007. 

HAS HEEN FOUND G U I L T Y  

In a s  much os hc: 

During the stote o f  war in BiH: in the region o f  Kljuf ~Municipality, ~virhin and during the 
Opention Snim 95, as  n menlber of  the Reconnaissance and Sabotnge Company within the 
5th Corps o f  thc Army o f  BiH. hc acted conrrnry to thc rulcs o f  intcrnation~l l ~ l u t n n n i t ~ a n  
Low, spcif icol ly Anicle 3 ( I )  n), Aniclr 4 (1) and Anicle 32  o f  the IV Geneva Convention 
Relative to the Protection o f  Civilian Penons in Time o f  War adopted on I2 August 1949, 
Anicles 72 and 75 (2) a) i) o f  the First Protocol Additional to the 1V Geneva Convention 
Rclnti\,c to thc Protection o f  Civilian Pcnons in 'I'itnc o f  War o f  I2 August 1949. by 
committing the follo\\ing act: 

On an unspecified date in mid-September 1995, in late afternoon, at the 
Korjenovo Brdo abovc Snnica, Kljuf Municipality. together \\ith Almir I-larba2: 

Kmljice Jelem br. 88. 71 000 Smjevo. Born i Hc~cgo.vinn. Tel: 033 707 100. F n k  033 707 2 
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came in front o f  and entered the house of Anda Banjac \\'horn he immediately attacked ~ 4 t h  
the intention o f  slitting her throat. She cried out that she had t\vo sons in the Serbian army, 
ho\stcvcr ldhan SipiC, knotving that thc pcnon in qucstion was a civilian and inicnding to 
deprive this person ol' her life, pulled a bayonet from his \vaist belt and stabbed Anda 
Banjac in the front pan o f  her neck through the larynx thereby perforating her neck and 
rousing her death. Somir JusiC took the dead body of Anda Oanjac out o f  the house, while 
Almir 14arbaf rctumcd back to the housc and sct i bcd  insidc the housc on firc: as o result of 
which the house ol'the aforementioned old \\,oman bum! do\\v. 

Therefnre, 

Iluring the stote o f ~ v o r  in HiH and contrnry to the rules of international hun~anitarinn 
la\%*, hc deprived of life une civiliao person, 

He cumntitted the criminal offence of War Crimes ngainst Cic*ili:lns in \.iuletion of 
Arr ic lc  173(1) c) or the Criminal Code of Bosnin nnd Hencgovina, as rend with Article 
I8U(I) of thc samc Codc. 

Thcrcforc: pursuant to thc provisions of Aniclcs 39,42 and 48 and Aniclcs 49 and 50 of thc 
Criminal Code of Bosnia and Herzegovina, the Coun . - . l , a . . '  

. . 
S E N T E N C E S  

THE ACCUSED TO THE TEILV OF IMPRISONAIENT OF 8 (EICH'13 YEARS 

Pursuant to Anicle 56 of the Criminal Code of Bosnia and Herregovina, the time the 8 
Accused spent in pre-trial custody as of 26 Octobcr 2007 shall be credited toward the 
pronounced scntcncc o f  imprisonment. 

Pursuant to Anicle 188(4) of the Criminal Procedure Code o f  Bosnia and Herzegovina, the 
Accused is hereby entirely relieved of the duty to reimburse the cost o f  the criminal . ' ,  
proceedings. 

Pursuant to Anicle 198(2) of the Criminal Procedure Code o f  Bosnia and Herzegovina, the 
family of thc injurcd pony Ando Banjac is hcrcby instructed to takc civil action with 
potential claims under propeny lo\v. 



R e a s o n i n g  

I. Churgcs untl Agrccmcnt 

The Prosecutor's Office of Bosnia and Herzegovina, Special Depanment for War Crin~es, 
issued thc lndictmcnt No: KT-W. 240107 on 23 Novcmbcr 2007, u'hich was atncndcd on 22 
February 2008, whereby the accused ldhan Sipic \%as charged ui th the criminnl offence of 

. . \\'ar Crimes against Civilians in violation of Anicle 173 (1) c), as read \r,ith Anicle 180 (1)  
o f  the Crinlinal Code o f  Bosnia and Henego\,ino. 

On 30 November 2007, the Prosecutor's Oflice of Bosnia and Herzegovina filed the 
Agreement on the Admission of Guilt No: KT-RZ: 240107 da~ed 23 November 2007, 
\rshereb)* the accused ldhan SipiC admitted to be guilty o f  the criminal offence of \\'or 
Crimcs against Civilians in violation of Aniclc 173 (1) c): as rcad with Aniclc 180 (1) of 
the Criminal Code o f  Bosnia nnd Herzegovina. The Prosecutor's Office agreed that o 

0 sanction to be pronounced for this criminal offence be below the statutory minimum 
sanction - to nnge from 6 to I 0  yean of imprisonment. 

I t  f~ l lo\+~s fro111 the Account o f  Facts contained in the Agreement under which the Accused 
pleaded guilty for the criminal oll'ence, that h e  Prosecutor's Oflice of BiH issued the 
Indictment on the same day - 30 November 2007 - charging ldhan Sipif with having 
commincd thc murdcr o f  one civilian on an unspecified dntc in mid Scptcmbcr 1995 in thc 
course of so110 95 Operotion in the area of Kljuf Municipality. The Accused killed the 
injured pcny Anbn Banjac by stabbing her in the neck and then used the bayonet to cut her 
body into pieces, which he then threw into the \\(ell located a few nteten aivay from the 
housc. u~hcrcby hc commincd the criminal offcncc of War Crimcs against Civilians undcr 
Anicle 173(l)a), as read with Anicle 18N1) of the Criminal Code of Bosnia and 
Herregovinn. 

'The Preliminary I4cnring Judgc confirmed thc Indictment on 10 1)cccmber 2007 and 
referred the Agreement on the Admission of Guilt to the Trial Panel for consideration. 

8 In consideration o f  the concluded Agreement, the Trial Panel held a public hearing on 17 
Dccctnbcr 2007 and caablishcd that thc Accused \\%IS 1101 atvrtrc of'thc Account of Facts of 
the criminal offence to which he pleaded guiltp and he rejected the Agreement. 

The Accused did not agree with the allegations of the lndictmenl and the charges thereof, 
that hc cut to picccs t l~c  body o f  the killed \\,oman and statcd that hc had killcd thc woman 
as i t  \\-as described, but not that he hnd cut her body into pieces and thrown i t  into the \teell. 

ln \,ie\\,of this disagreement, more precisely, the position taken by the Accused with regard 
to thc offcncc, considcrcd as rather imponant by ihc Count thc Agrccnlcnt \\*as rcjcctcd. a 
status conference was held and the main trial \\.as scheduled for 8 February 2008. 

On 8 February 2008, immediately before the main trial commenced, the Prosecutor of the 
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The Prosecutor submitted that they were willing lo \\ithdraw the disputable pnn of  the 
Account o f  Facts of  the Indictment so that an agreement could be concluded, while the . . . , . . . 
Dcfcncc C o u n x l  statcd that a new plea agreement might possibly bc concludcd during;tht 
evidentiury proceedings, given the qucstionable identity ol'the victim. ' ..U ts 

, 8': 

The main trial commenced and witnesses Midhat t o m l i t ,  Zijad Hodtif ,  Radomir 
Radakovit and Samir Jusit  \\TIT heard, whcrcas thc nmaining picccs o f  evidcnce - two 
witnesses und documentary evidence - \\,ere p l a ~ e d  to be presented the follo\\*ing day of  
the main trial - 22 February 2008. 

Hoa'cvcr, \\.hen thc main trial conimcnccd on  22  Fcbrunr). 2008, primarily aiming at the 
efliciency and effectiveness of  the proceedings, the Coun first asked the Accused w d  then 
his Defence Counsel to esplain why they had rejected the Agreement o f i r e d  to them on 8 
February 2008. 11 \\.as found out that the Accused was completely oblivious o f  the contents 
of  thc proposal mode by thc Prosccution: spccificnlly that the Prosccution had withdman 
the disputable pan o f  the Account of  Facts. Q 
The Prosecutor offered the Agreement to the Accused again, amending verbally and 
publicly thc Indictment dated 23  Novcnibcr 2007 and submittcd oncc again that thc disputcd 
pan of  the Account of  Facts had been a i thdmun,  specifically the allegation which read as  
folio\\$: "ldl~rrrr SripiC. u.k.u. r\'rrrio rherr wed the S U I I I ~  buyorler ro crrr 11er body ~ I I I O  pieces. 
i~hich he therr rhreis inro rhe r~*ell locoredo/e~~~ nrerers rn~~uja~'/ronr rlre 11orrse. " 

T h e  main trial wvus then adjourned to nllow the Parties to discuss the new state o f  affairs. 

When the main trial resumed, the Prosecutor o f  the Proxcutor's Office o f  BiH filed with 
thc Coun thc Agrccmcnt on  thc Admission of  Guilt No: K'I'-R%: 240107 concludcd thc satnc 
day - 22 February 2008 - and the main trial developed it110 a hearing to deliberate on the 
agreement on  the admission ofguilt. 

I~lsving established that the Agrccmcnt \\.as clitcrcd into voluntarily, consciously and \\*ith 
understanding: that there \\as suflicienr e\*idence on the guilt o f  the Accused nnd that the 
Accused understood the possible consequences, the Coun occcpted the Agreement and that Q 
same day held a hearing for pmnouncemenr of  the sentence: which \xeas proposed in the 
Agrccmcnt - the tcrni o f  iniprisonmcnt ranging froni 6 to I0 ycan.  

'Ihc Yrosecutor's Office of  BiH substantiated thcir allcyations of  guilt by thc follo\\.ing 
evidence: Decision of  the RBiH Presidency on the Proclamation of  the State o f  War dared 
20 June 1992, Official Gazette o f  RBiH, No: 7192; Order for the ot~ock under the code name 
SIIIO issued by the 5' Corps of  the Army of  BiH, No: op. 01-11352-327 doted 17 August 
1995; Rcpon on  the coniniitted criminal offencc: No: 05-1104-5-133107 datcd 24 Octobcr 
2007 issued by the Ministry of  Internal Affairs of  the Una-Sana Cattton; photo 
documentation and sketch of  the crime scene, No. 88107 attached to the Document of  the 
Una-Sana Canton No: 05-1104-5-04-3-907107 dated 2 5  October 2007; C D  with photo 
docutncntntion and sketch of  cshumation sitc o f o n e  body From Kojcnovo,  No: BL-6/2007- 
LM; Photo docummtution o f  the autopsy of the dead body: No: BL-22Q007-OT dated 21 



June 2007 and Record ofthe forensic and crin~inal-technical esamination of the dead body: 
No: BI,-2ZR007-0'1' datcd 21 June 2007; Notc draHcd by thc investigator of the 
Prosecutor's Office o f  BiH dated 22 November 2007; Document o f  the Cantonal Ministry 
for Issues o f  Veterans and Disabled Veterans, Bosnnski Petrovac Section, No: 134-41-251 - 
1107 dated 29 October 2007; Suspect Esami~iation Record, No: KT-RZ-240107 dated 24 
Octobcr 2007 and 25 Octobcr 2007; Document of thc Statc ln\,cstigation and Protection 
Agency (SIPA), No: 17-12103-04-2-109-307 dated 9 November 2007; Document of the 
Tax Administration Bosanski Petrovac, No: 10-llj.l-49-2979-1107 doted 13 November 
2007; Document o f  the Federation Ministry for Issues o f  Veterans and Disabled Veterans o f  
thc Defcnsi\*c-l,ibcmtion War: Records Scction on the Military Obligation in thc Uno-Sana 
Canton, Bosanski Petrovnc, No: 07176-03-32-1107 dated 23 November 2007; Escerpts from 
the ClPS datnbnse for ldhon SipiC; Neuropsychiotric evaluation o f  ldhan Sipif conducted by 
dr. Hidajet Jabandtit, a neuropsychiatrist and cenified coun espen, dated 19 November 
2007; Record o f  thc csomination of wvitncss Senad Dcn~iSeviC, No: K'r-R%-240107 datcd 13 
November 2007; Record o f  the esamination o f  wimess Milan IvantrviC: No: KT-RZ- 

(3 240107 doted 14 November 2007. The Coun admitted into the case file the follo\r.ing 
records proposed by the Prosecutor's Office on 8 February 2008 taken when the tvitnesses 
wcrc csnlnined on thc Prosecutor's Oficc of BiH prcmiscs: Record o f  thc esamination of 
\vitness Midhad toml i t :  No: KT-RZ-240107 dated 12 November 2007; Record of the 
esamination of\\.imess Zijnd HodiiC, No: KT-RZ-240107 dated 12 November 2007; Record 
of the esamination of witness Samir JusiC, No: KT-RZ-240107 dated 13 November 1007; 
Kccord o f  thc csamination o f  wvitncss Rndomir KadakoviC, No: KT-U-240107 datcd 13 
November 2007. 

The Defence Counsel for the Accused ldhan SipiC proposed no evidence. 

3. Clnsing urgunlents presented with reference to the sanction mnge 

During this hearing. the Prosecutor submitted that the Accused behaved in 3 proper manner, 
that hc admincd the guilt and strcsscd his appropriate conduct throughout IIIC proceedings, 
which was a l l  seen as mitignting circumstances. The Defence Counsel ayreed with this and 

0 
added that, w e n  deciding on [he sentence proposed in the Agreement, the Coun should 
gike special \\-eight to the fact thnt Accused had reponed to the competent authorities of his 
o\\n \\*ill, his sinccre rcmonc and his reduced mcntal capacity at the timc o f  pcrpctrntion of 
the criminal offence. The Accused supponed the allegations made by the Prosecutor and his 
Defence Counsel and stated once agnin that he regretted what he 11ad done. The Colin then 
sentenced the Accused to the term of imprisonment o f  8 years and the reasoning thereof \till 
bc provided in thc scctions to comc. 

'The Accuscd ldhnn SipiC signcd thc Agrccmcnt No: K'f-K%-240107 on 22 Fcbmry 200s. 
whereby he udmined to be guilty of having co~timitted the criminal offence of War Crimes 
against Civilians in violation of Anicle 173 ( 1 )  c) o f  the Criminnl Code of Bosnia ond 

I . Herzegovina. This crin~inal offence is codified under the Criltiinal Code of Bosnia and 



.; :i;c g. 
Since the Panies agreed within the context of Anicle 40 of thc Criminnl Code of BiH and 
Anicle 7 o f  the European Convention on Human Rights and Fundamental Freedoms, thc 
application of the  Criminal Codc of Bosnia nnd Hcncgovina \vas seen to be the only option, 
paniculnrly beoring in mind "geneml principles of lnternntionul Lu\\*" within the mewing 
of Anicles 3 and 4 of the CC of BiH and the fact that Wnr Crime against Civilians \\QS 

defined as a criminal offence also in the relevant time period. 

5. Court findings 

a) Genernl char:~ctcristirs of the criminal offence of War  Crimes uguinst Civili:tos 

The Accused is charged in the lndictmcnt issued by the Prosecutor's Otfice with having' 
committed the criminal otTencc of War Crimes.against Civilians under Anicle 173 (I)  c) 
which rends: 

"l i~lror~~er in ~~iolcrriurr of rrtles of inrerrmriutrul limp in rirrre of rvor. urrrtrd cur,jlic/ 
occrrpurion. orders or perperrures oty of rhefollo~vitrg ucrs: .. . 

c) killirrgs. irrrerrriorrol irflicrior~ of severe plr)?ricol or nrenlal paitt or stifferitrg 
rtpotl (I person (rorrrrre)), inhrlnrcm treurnren~. biolugicol. nredicul or orher 
scictrrijic espcrinrerr~s. rokirtg of tissrre or orgutrr for 11tc ptirpuse of 
trcrrrsplnrrtcrrio~~. ittmrense srrflerirrg or ~~iolariotr of bodily inregrity or hecrl~li: 

.v/r~r/I be ~)rttlis/lrd by it~r~~risonr~r~rrl Jirr u lerrtr trur less r/rurl lei1 .vecrrs or /on~'lertrr 
irrrprisotrtrretrr. '' 

'lllc Accuscd is charllcd with this criminal offence invol~einy thc mcntioncd sub-catcgorics! 
of the u b v e  quoted Anicle. The Prosecution has to prove all of  the following geneml 
elements of the crilninnl oflcnce of War Crimes against Civilians that arise from its l e ~ a l  
definition: 

I .  The otience shall be committed in the tnmmcr that contravenes. the, 

.. provisions of lnternationnl 0 
11. The violntion shall be perpetmted at the time of \\.er, armed conflict or 

occupation: 
ii i .  The ofience shall be ussocialed \rith war, nrmed conflict or occupation: 
iv. The perpetmtor shall order or commit the criminal o f ince .  

i. T h c  offence shall bc commincd in the mnnncr that contrnvencs thc provisions . * 

of Internotional Low. 

I h c  Ir~dict~~tcnt charges the Accused ldhan SipiC with having co~i in~iued Crimcs against 
Civilians in violation of Anicle 173 (1) c) of the CC of BiH: that in the rele\*nnt time period 
he acted contrary to the rules of International Humanitarian Law specified in Anicle 3 (1) 
n)! Articles 4 ( I )  and 32 of the IV Geneva Convention Relative to the Protection of Civilian 
Pcrsons in l ' i ~ ~ t c  of Wor, adoptcd on 12 August 1919, as \vcll as Aflicle 72 and Aniclc 75 



(2) a)  i) of the Firs! Protocol Additional to the IV Geneva Convention Relative to the 
Protection of Civilian Pcnons in Xmc  of War of  I2 Aueust 1949: 

Article 3 ( I )  o) o f  the Genera Convention reads: 

hi /lie case of urriie(1 corflicr iior of air irirernnrionnl clrnrucrer ocorrrirrg iir rhe rerrirogl of 
one oj the Higlr Corrrrucrir~g Parties, eacl~ Party to the conjlict slioll be botrntl to crppl): 11s (I 
iitii~irrrrim. rhe f o l l o ~ ~ ~ i ~ r g  provisioiis: 

I .  Persoirs roking 110 ucrive pcirr iir rhc liosriliries. irrchrdirrg nreiabcrs of arnredjorces il'ho 
herile Ini(1 ~ ~ I I ~ I I  rlieir uri ir.~ (tiid 11io.t~ ploced '1ior.r de corrrb(ir ' by ~ icb re . c~  I I ~ I I I I ~ T .  

dereirrion! or (rir-v orher corrse, slroll iir 011 circrrrirsreiirces be rrcrrrcd l ~ r ~ r n r n ~ e l ~ ~  i~~irhotrr 0101 

c~(l\~erse clistirrcrior~ Ju~orded on rucc. colorir. rcli#iorr or Juirlr. se.v. birr11 or i~*ccrl~h. or c r i y  
other siririltr crireriu. 

0 To rhis orti. the follo~ving acts ore uird slrull reriioiir prohibited or orw rirtie urrd i r r  ruryplrrce 
111hnr.\.neiwr r~*irlr revpecr lo  rlrc obo\tc-nreniiorre~lprr.vo~r.s: 

((I) L'ioletrce rn life nndpe,aon. iir l~urricrrlrir mitr(1er of 011 kirrd~. rirrrr,rilorion, crrrcl rrecirriie~rr 
orrd rorrrrre; 

(b) Ibking of hosrrrgc,s: 

(c) Orrrrcryes ripon persortul digrriy. in pcrrricrrlcir Irrrnrllierring orrd degrcr(lirty trcoorlerlr: 

(d) The possiitg of seirreiices cmd rlrc ccrrpiirg orrr of e.veciirions i~~irliorrr prel*iorrs jrrc/girrc,rr 
p,arrornrccd bv u regn la r l~~  corlsrirrtred corrrr. oJorclirrg al l  rhc jirrliciul grurairrecs i~*hiclr rirc 
rcco~rii:cd ns irtclis~~errscihle hy civilized peoliles. " 

Articlc 2 (b) o f  thc Protocol Additional to thc Gcncva Conventions of I2 August 1949, o~id 

@ 
relating to the Protection o f  Victims of lnternntional Armed Conflicts (~rotocol  I )  pro\*ides 
that: 

"Rrrle~ of inrc!rnc~/iorr(~l IOII* applicublr. iii wiirccl conjlirr" riteorrs the rrrles crpplkrrblr irr 
nriired coiflicr ser,/Orrli iir iitierrrarior~ol cigreerriei~rs m ndrfch the Pcrrries 10 the corflicr ore 
f ~ r l i e . ~  rille1 ihe prrcrcrli.~~ reco~irized prirrciplcs oird r111e.c of iirrernorioncil 1ri11~ 11~hic11 urc 
cippliccible 10 (witred coiflict: " 

Article 3 Common to the Geneva Conventions o f  I949 is yenernll)~ seen os a rustonlory la\\- 
provision, therefore binding upon all parties to the conflict, svhether domestic or 
international and this provision valid also ot the time and place of the inciden~ the 
Accuscd is chnrycd with. 

The provision clearly i~nplies lh31 (he ocmetmlor does not necessarilr have to be nrrnre or . . 
relevem international norms or that he intends to violate them; given that a 
pcrpclmtion is sccn to bc in contrnvcntion o f  thc rules of lntcrnntionnl bw. 

572 a' e 



. I  '_ ,? 

I n  order to be able to esmblish whether rules o f  International L a w  have been violated, i t  has 
to be determined whether the criminal offence was targeted against the specific category o f  
population protcctcd undcr Article 3 (I) o f  thc Geneva Convcntion. 

According to the delinition provided i n  Anicle 3 (I) of the Geneva Convention, civilians a& 
persons taking no active pan in the hostilities, includin members o f  armed forces who have $ laid down their arms and those placed 'hors de combat'. 

I n  addition, Protocol I A d d i t i o n ~ l  to the Geneva Conventions defines o civi l ian &'ah)' 
person who does not belong to armed forces.' 

Aniclc 13 (1)  o f  Protocol 1 provides that:' 

"The armed forces o f  a Pany to a conflict consist o f  al l  organized armed forces, groups and 
units which arc undcr a command responsible to that Pang for the conduct o f  its 
subordinates, even if that Party is represented by a government o r  an authority not @ 
recognized by an adverse Pany. Such armed forces shnll be subject to an internal 
disciplinary system \vhich, inter alia, shall .enforce compliance wi th  the rules o f  
intcmational law applicable in  armcd contlict." 

'Ihcrcforc, with the csception o f  members o f  armcd forccs, any person prcscnl in the 
t rn i tory is considered to be u civilian! Anicle 50 o f  Protocol I funher provides t h a ~  the 
civil ian population comprises al l  persons \vho are civilians. The presence wi th in the civil ian . 
population of individuals who do not come within the definition o f  civilians does not 
dcprivc thc population o f  its civil ian character and that in casc of doubt tvhcthcr a pcrson is 
a civilian, that person shall bc considcrcd to be acivi l ian. , 1 ~ , . 0 3  

. . .' P.' 
There is no doubt that the injured puny Anda Banjnc \\*as a civilian. , .  . . 

ii. The u f i n c e  ~h:tl l  be committed in t ime ofit.or, ttrrned confl ict or nrcupitt ion 

Aniclc 173 of the CC o f  BiH provides that tlie otTence has to involve the violatioti of the 
rulcs o f  intcmational law, inter alia, in t i ~ n c  o f  war. 8 

Thc clement that makes a clear distinctiott bet\veen a war crime and un ordinary crimitlal 
ofTence (thnt is l o  be tried under national legislation) is that war crimes am chancterised bv 
the contest in which they were conimitted -state o f  \rear - or  depend on it.  A \\.ar crime 
docs not csscntially have to bc a planncd action or a product o f  ccnain politics. A causal 
connection does not have to be established bet\\,een a state o f  war and perpetration o f  

I Prowurrror I.S. B l ~ o j e t ~ i t  o~dJoklC. COY NO: IT-O?dO-T. Judgement. 17.01 .?005. porn 544. 
'I. Pictet c l  01. Commentary. Protocol I Additionol to the Geneva Conventions of I2 August 1949 delnlive to 
the Protection of Victims of lntemmionol Armed Conflicu (Pmtocol I). 08.06.1977. page 610. " 

' In addition to reference made lo Anicle 43 of the Additional Pmtocol I. Anicle 50 (.'De/lr~irio,t o/ci~,ilieru 
nllll r hn i l b~ r  ~)opulo1io1~'3 of the same Pmtccol mnkrs tht explicit reference to Anicle 4 (A) o f  the Third 
Gemw Convention with rrspm to those persons included in the definition o f  armed forcu. The Comn~entpry 
of Anicle 50 of the A d d i l i o ~ l  Protocol I, ho\\.evcr, points lo the fact that Aniclc 4 1  of the Additionol Pr010COl 
I ronioins D new definition which encomparsss the provisions o f  Aniclc 4 (A) of the Third Geneva 
Convention. KC s11pro note 4. poge 61 1. 
' Sce s11prn note 4. page 61 I. 



relevant crime: however it  is required that the state of  \\nr significantly influenced the 
, .... pcrpctrntor's ability to commit thc crimc, his dccision to commit thc crime, the manncr of  

pcrpetntion or  the purpose o f  perpetration. Therefore: if i t  be established: as is the case 
here, thnt the perpetrator acted in the service o f  \\nr and under the cover of \soar. The 
conclusion reached by the Coun in that respect is beyond any dispute. 

In the effons to determine whether cenain criminal offence may be connected lo ihe state of 
u n r  to thc sufficient cstcnl, the Coun has takcn into nccount, i111er olio, thc follo\r,ing 
fncton: the fact thut the perpenator urn a combtan!: that the victims \\'ere not combatants, 
that the victims belong to the opposing pany, that it could be considered that the orfence 
\STIS ailned at achieving the ultimate goal o f  the military campaign ond thnt the commission 
o f thc  crimc oriscs from omcial  duties of  thc pcrpctrator o r  falls \vithin thcir scope. 

There is no doubt that (he law o f  \var may often be applied to the offences which \\*ere not 
actually committed at the locotion where operations \\*ere conducted, but they are essentirlly 
connected with the conflict. The law o f  war may be applied to t\vo tjprs of crin~inol 
offcnccs. Thc lour o f  war docs not ncccssarily substitute thc Ia\vs that arc in force at thc timc 

. . of  peace - it can add to them those essential elements o f  protection that has to be provided to 
victims in the time o f  war. 

ii. Offence h a s  to he connected with war, nrmcd conflict o r  occupation 

Thc third rcquircmcnt allo\\~s thnt a distinction bc made so that not all crimcs commincd at 
the time o f  \tear routinely be clnssified as  \\*or crimes. Internotional c u e  law hns firmly 
established that an ofrence may be classified ar a war crime only if there is a strong enough 
nesus with the state o f  wnr: more precisely that the offences con~mitted by the accused have 
to bc "closcly linkcd to thc state o f  \\w".' 

The close nexus does not essentially mean that the battles have to be waged in the territory 
\\-here the offences are being committed. The ICTY Appellate Panel in the TndiC casc held 
tltat: "intcrnationnl humanitarian lo\\* applics from rhc initiation o f  such a m c d  conflicts rind 

@ 
estends beyond the cessation o f  hostilities until a genernl conclusion ofpencc is renched; or, 
in the case o f  internal conflicts, a peaceful settlement is achieved. Until that moment, 
international humanitarian law continues to apply in the whole territory of  the warrilig 
Statcs or, in thc casc o f  intcmal conflicts, thc wholc tcnicory undcr thc control of  a pany. 
\rahethcr o r  not actual con~ba t  takes plnce  here.';^ 

I t  is funher submitted that "the armed conflict need not have been causal to the con~~nission 
of  thc crimc, but thc csistcncc of an nrmcd conflict inust, at a minimum, hnvc playcd a 
substnntial pan in the perpetrator's ability to commit it: his decision to commit it: the 
manncr in which i t  committed or  the purpose lor which i t  was committed.'.' 

' See. blfcr oliu. Prosmufor vz. h'rrnrror. case No: lT.96-21 b: IT-96.23/1.A. Judgmen!. I 2  June 2002. p m  
55 :  I'roscrrrlor 1,s. Vorilj~--iC, case NO: tT-98.32-T. Judy~ncnl. 29 Nove~nber 2002. pam 
Jurisdiction in 'rodit case, paro 70. 

. . 'Decision on Juridiclion in Todie care. pra 70.. 
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;!-> ..*' 
The accepted Agreement and the evidence thereof confirnl that the state o f  \\qs 
proclaimed in the relevant tin~e period and that the Accused was a member o f  the RBiH 
Arn~y. 

iv. Perpctrator has to order or commit thc offence 
. . L .  

'Ihc Pnncl holds that thc pcrpctrator com~nittcd thc criminal offencc o f  War Crimcs agains~ 
Civilians \rith direct intent, u\rarc of his dced but still desired i ts  perpetration. 

The offence directly perpetrated by the Accused \ros aimed at severe deprivation of 
fundan~cntal rights - the right to lifc - which i s  in contnvention o f  intcrnationnl la\\* and, in 
keeping with the above quoted provision o f  Anicle 3 (1) ofthe Founh Geneva Convention, 
i t  is considered as unacceptable treatment of unarmed persons or thox who are not 
members o f  armed force, therefore, in so doing, the Accused indisputably violated the rules 
of intcrnationnl law. Thc offcnccs \wre co~n~nittcd during the conflict that the Accuscd w s  
wvare of and in \vhicll he undeniably panicipnted. 8' 
Tl~e Panel therefore concludes beyond reasonable doubt that the action o f  the Accused i s  
such so as to satisfy a l l  the rcquircmcnts of the criminal offcnce o f  War Crinlcs against 
Civilians in violation o f  Anicle 173 (1) c) of the CC of BiH nnd holds him individually 
responsible for the commission ofthe olTence ptlrsllant to Anicle 180 (1) o f  the CC of BiH. ... 1. 

h) Chnrgcs 

The amended Indictment No: KT -RZ:240/07 of22 February 2008 filed by the  rosec cut or'; 
Ollice o f  BiH, charges the accused ldhan Sipit with acting contrary to the rules o f  
intcrnational humanitarian law during thc state of war in Rili, in thc rcgion of Kljuf 
Municip3lity, within and during the Operation S(IJJ(I 95: us a member ol'the ~eco~haissance 
nnd Sabotage Compnny within the 5th Corps o f  the Army of BiH. More specifically, the 
Accused violated Anicle 3 (I) a): Anicle 4 (1) and Anicle 32 o f  IV Geneva Convention 
Rclativc to thc Protection o f  Civilian Pcrsons in 'Time of War o f  I2  August 1949: Article 72 
and Anicle 75 (2) n) i) of thc First Protocol Additional to the IV Genevn Convenlion 
Relative to the Protection of Civilian Persons in Time of War of 12 August 1949. The 0 
lndic~ment alleges that ldhan Sipit, together \\pith Almir HarbnS, came to the houx o f  Ando 
Hanjac, at Kojcno\to Brdo abovc Sanica, Kljut Municipality. on an unspccificd datc in 
mid-September 1995, in late afternma. that he entered the house and immediately nttncked 
the \volnnn \\pith the intention ofs l i t t i~~g her thront, at which time she cried out that she had 
I\\Q sons in the Serb nrnly. Aher that, having the kno\\'ledge that the person in question was 
n civiliun and with thc intcntion of depriving this pcrson of her lifc, ldhnn Sipit pulled a 3: 
bayonet tiom his \vaist belt and stabbed Anda Banjac in the front pan o f  the neck through . 
the lnryns thereby perforating her neck and causing her death. Samir JusiC took the dead 
body of Anda Banjnc out o f  the house, \vhile Almir HnrbaS returned back to the house and 
sct a bcd insidc thc housc on firc, as a rcsult of which thc housc of thc aforc~ncntioncd old 
\\*oman burnt down. 

Thc Accused concluded the Agreement on the Admission o f  Guilt, \\*hereby he ndnlitted to 
bc guilty of thc dcscribcd murder. 



Nevertheless: other evidence also had to be esamined in order to evolt~nte the validity of this 
confession ondlor the conscquenccs thcrcof. The cvidencc cntircly corroborntcd thc occount 
of fncts o f  the criminal offence, as i t  \\+ill be outlined in more detail. 

I t  follows from the statement given by the Accused, who reported to the Ministy of Internal 
Affairs o f  thc Uno-Snna C ~ t o n  in Bihat on 23 October 2007 on his o\m initiative to givc a 
statement about the murder of an elderly \vomon o f  Serbian ethnicitp thot he had committed. 
The Accused \teas a member of the Reconnaissance and Sabotope Conipny within the 5th 
Corps o f  the Arniy o f  BiH, which was deployed in the place called Kojeno\,o Brdo, above 
thc village o f  Snnica in thc arco of Kljue Municipality during the Opcrntion Srnrr 95 ill 

.. Sep~enrbcr 1995. In his Statement. the Accused esplained thot he hnd been intosicated by 
niarijuat~n ond alcohol ~d that he had killed the old woman in the nlonner described in the 
enacring clause o f  the Verdict. 

I t  undoubtedly follo\vs from the Order for the Attack under the Code Name &itu issued by 

0 the 5Ih Corps or the Army o f  BiH, No: op. 01-1052-327 dated 17 August 1995that the 
Amiy o f  BiH conducted the &no operation at the relevant tinie, but also from the 
stntcmcnts givcn bp \vitncsscs Midhat Coralit, Zijod l.lodtif and Soniir Jusif. \rho 
confirmed that the Accused had been a member o f  the Reconnaissance and Sabotase 
Con~pany within the 5111 Corpsofthe Army ofBiH. 

'I'hc Occision o f  the KBil.1 Prcsidcncy on the Proclamation o f  thc State o f  \Var datcd 20 
. June 1992, Oficiul Gazette o f  RBiH: no. 7/92 proves beyond doubt that the slate of war \vas 

declared. 

Accorditig to thc stotement givcn by wimcss Samir Jusit cxamincd during thc main trial 
held on 8 Februury 2008, the Accused \raos indeed heavily intosicated by alcohol at the 
relevont tinie, when he actually slaughtered the old \\*omon, whose hotw was subsequently 
set ablaze by Alnlir Harba9. This witness \%as also a member o f  the Reconnaissance and 
Sabotayc Cotnpnny itpithin the 5th Corps of thc Army o f  13il.I: which \\-as at that tin~c 
deployed in the place called Korjenovo Brdo. 

0 
Hiitness Rodoniir RadakoviC, a Senior ln\~estigator of the Una-Sana Canton Ministy of 
lntcmal Affairs, \vho testified during thc mnin triol hearing on 8 Fcbruory 2008, confirmed 
that the Accused had reported on his o\vn initiative the commission o f  the criminal offence. 
The Record o f  the Esatnination o f  witness Senad DerviSevit (Heod of Wnr Critnes 
Depanment o f  the Una-Sana Canton Ministry of lnten~al Afhirs), No: KT-RZ-240107 
datcd 13 Novcmbcr 2007 also contoins thc information o t ~  thc momlcr of csominatioti and 
the inurder the Accused talked about. 

I t  follo\vs from the statement given by this \\,itness that the Accused left  no doubt that he 
had killcd one old woman o f  Scrbinn cthnicity in thc \lillagc o f  KO jenovo Brdo and that hc 
subsequently took the witness and with [he crime scene investignrion team to the crime 
scetie. Follo\ring the visit, the Report No: 05-1104-5-133107 was drafted dated 24 October 
2007 on the Comnlitted Crintinal Offence bv the Ministn, o f  Interior of the Una-Sana 
CMIO~, along with thc photo-documentation and skctch of 
04-3-907107 taken on 25 October 2007 taken during the visit to Kojenovo Brdo. 



a?, 
The victim wos eshumed on 16 May 2007 and her body wos identified. Relevant photo 
documentation was made of  the autopsy o f  the dead body, together with the Record of,IFe 

'.' ', 2 
forcnsic and criminal-technical cxamination of  thc dead body datcd 21 Junc 2007. 

,flbFr 

The Onice on  Trncins Missing and Captured Persons of  the Republika Srpska informedihe" 
Stole Investigation and Protection Agency (SIPA) - Danja Luka R e g i o ~ l  Office thni a body 
\\ns found on  16 May 2007 in thc yord sumunding thc housc o f  the Ranjac family in 
Kojcno\*o Brdo: Inore precisely thut a scull \\,as found in the well and a skeleton in a ditch 
close by and that the victim was identified as Andn Banjac, as  stated in the Document of  the 
Stnte ln\'estigation and Protection Agency (SIPA), No: 17-12103-04-2-109-2/07 dated 9 
No\,cmbcr 2007. 

The autopsy and identification findings \\.ere corroborated by the statement given by the 
Accused and, in particular, by the photo documentation No: 05-1104-5-04-3-907107 of  the, 
crinic sccnc takcn by thc Ministry of  Interior of the Una-Sana Canton on  25 Octobcr 2007, 
which clenrly shows the Accused person pointing to the sume house wd the snmc w e l l '  '3. 
owned by the Banjac family. 

'Ihcsc picccs o f  cvidcncc cntircly substantiate thc confcssion madc by thc Accuscd that he 
had killed an elderly woman o f  Serbian ethiicity on an unspecified date in mid-Scptem9r 
1995, ill the place o f  Kojenovo Brdo. The fact that the Accused took the investigation ka rk  
of the Una-Sana Canton Ministry of  Internal Affairs precisely to the house \\.here bind2 
Hnnjac had lived and that thc skclcton of  thc killed \\*oman was found in thc yard, more 
precisely in the wvell and in a ditch close by, undeniably prove that the dead body belonged 
to Anda Banjac. 

7. ~Meting-out the sentence 

When deciding on the sanction proposed in the Agreement (6-10 y e a n  o f  imprisonmelit), 
the Coun gave panicular weight to the fact that the criminal proceedings \\#as initiated after 
thc accused ldhan SipiP incriminated himsclf, which was found to be esccptionally 
cstcnuuting circunlstuncc. Thc  Coun \\*as: ho\vever, o\vare that the pronouncement of  a 
sentence lower than I 0  years of  imprisonment \vould be seen as  the mitigation o f the  lo\\*est '0 
prescribed punishment for the criminnl offence of  \Var Cr i~nes  against Civilians: which 
\vould be highly uncotltlnoti. 

The confession made by the Accused that he had killed the helpless old \\#oman in the 
described brutal manner, aware of  his powcr o\@er her and o f  the situation he and his victim 
I'ound thcmscl\,cs in, nicrcly bccausc she had bccn of diffcrcnt cthnicity, was c\~aluated by 
the Coun from the perspective of  the impact this confession could hove on the future 
d i s c o v e ~  of  war crimes and prosecution of  the perpetrators thereof. 

'I'hc Coun holds that i r  is thc fact rhat this crimc, although discovcrcd by thc Officc on 
Tlucing h4issing and Captured Persons of  the Republiko Srpskn, could have remained 
undiscovered if the Accused had not rcponed to the competent police authorities. The Coun 
olso had in mind the entire evidentiar). mnterial, which through the statenlent given only by 
onc witncss pointcd to thc Accuscd as  to thc pcrpctrntor o f thc  offcnce. 



The adniission o f  guilt for the criminal offence committed against the values pmtected also 
by intcmntional la\\., that \\.as commincd not as an individunl act o f  \*iolcnce: but during rhc 
state of war and perpelrdtrd by a legitimate member o f  a legitimate militnr). fonnalion, i s  
not seen only as a confession o f  the person's o\w~i responsibility and agreement ro be 
punished, but i t  also sends a clear message to al l  perpettaton o f  war crimes thar not only 
thar thcir casc \vould bc unavoidably prosecuted, but that ccnain mitigating circumstanccs 
could s t i l l  be nnticipated. This i s  precisely why a significanrly milder sanction \\*as rendered 
than the lowest  foresee^^, given that the lowest sanction prescribed for the criminal ofPnce 
in reference amounts to 10 years of imprisonment or to a long term imprisonment rnnging 
from 20 to 45 ycan. 

, On the other hand, the Coun holds that this confession tvill have a strong inipact among 
victims o f  all crinjes committed in Bosnia and Herzegovina from 1992 to 1995 and thar i t  

will pave thc roud to a nc\wr and more enicienr processing o f  crimcs. Thc Coun has found 
the confession to be imponnnt since the crimes are being denied and very difficult to prove 

0 as many pieces o f  evidence are being lost due to the passage o f  time, \vhich a l l  significantly 
impedes discovery o f  war crimes and criminal proseci~tion o f  their perpetraton. 

Mindful of the impact the confession will have on the society, the Coun decided to accept 
the proposed range o f  years o f  imprisonment also because o f  the conduct of the Accused 
during the proceedings, his espressed sincere remorse and his words repeated both during 
thc main trial and rhc hcaring hcld to dclibcmte on thc Agrccmcnt on thc Admission of 
Guilt:" ihur he rru~~clled rhro~rglrotrr Etrropc. brrr ~ ~ ~ l r c r e ~ ~ e r  he slepr rorrl ~l~heret~cr Ire 111oke 
tip. Ire r1111~rrjtr srrll1 rlre srrrrre scene - r11e killirrg of rlre old 11ell~les.v ll~or~~nrt!" 

I t  also has to be noted that there are cenain elements in the case ofaccused ldhon Sipic that 

.. have to be taken to his advantage when meting out the sentence to be pronounced. First of 
. I, , .. all, i t  is his rclati\~cly young ngc - hc was 28 ycan old ot thc time o f  thc pcrpctntion of thc 

criminal offence, then i t  is his imprisonment in the Bnnjn Luka prison from 1992-1994: his 
detention in the r\.frtli Logor in the Banja Lukn Military Barracks \\-here he s~ayed for 3-4 
months and fled to Croatia first: and then canle back as a volunteer to the BihaC theatre of 

0 war. I.le also consumcd alcohol for years: togcthcr with narcotic drugs: which ~sul tcd in his 
impulsiveness, irritability and eventuallg in his reduced mental capacity, although not 
significa~itly reduced at the time ofthe perpetration o f  the criniinal offence, as fou~id by [lie 
neuropsychiarrist expert \vitness, \\,hose evaluotion helped the panel to nlcte out the 
scnrcncc. I h c  Court also took inro accoum thc vicious circumsrnnccs surroutiding thc cntirc 
conflicr. 

The fact thni the Accused \\as previously convicted: Inst tinle on 24 February 1002, when n 
suspended sentence was iniposed on him, was evaluated by the Coun as an aggravating 
circumstance. Ho\wzc\,cr, hnving in mind a numbcr of mitigating circumstanccs. the Coun 
has he\d \ha1 the' purpose of punishment \\*ill be con~pletely satisfied by pronouncing a 
sentence. o f  8 yeais'of imprisonment. Therefore, acting pursuant lo Anicles 39: 41, 48: 49 
a,nd '30 of the Criminal Code of Bosnia and Herze_uovina, the Coun has ruled as in the 

: ' 
cnacting clausc o f  thc Vcrdict and dccidcd that thc timc rhc Accused spcnl in custody as of 
26. October 2007 shall be credited toward the pronounced 
accordance with Anicle 56 of the CC of BiH. 



(1. Reimhursen~ent ufthe costs olthe proceedings und property cl:~im 

Pursuant to Anicle 188 (4) o f  the Criminal Procedure Code of Bosnia and Herzegovina, the 
Accused is hereby entirely releived of the duty to reimburse the cost o r  the criminol 
proceedings. When rendering this decision, the Coun was guided by the financial status of 
thc Accuscd and by thc fact that hc has no permanent cmplo~incnt, consequently no rcgular 
monthly income and that the reimbursement of !he entire cost of the criminal proceedings 
\'auld be detrimental to his subsistence. 

Thc family of thc injurcd pany - the family niernbcrs \rrcrc not idcntificd during' !Kc 
proceedings - \\'as referred to take n civil action wi!h potential claims under propeny la\\., .. 
due to the fact that the proceedings \\*auld be protracted by a lengthy procedure. o f  
determining the aniount under such a propeny claim. The Coun therefore rendered the , , '  

dccision in kccping with Anicle 198 (2) of thc Criniinal Proccdurc Codc o f  ~osnia;&r$d " 
Herzego\*inn. 

I . -  8 

RECORD-TAKERILEGAL ADVISOR PRESIDING JUDGE 
AIMELA SKHORO lMlNKA KHEkIO 

INSTRUCTION ON LEGAL REMEDY: An appeal mny be filed to contest this Verdict 
tVithin 15 days from the date the Verdict i s  recei\,ed, however the decision 0.n the criminal ., ' : 
sa~iction niay not bc appcalcd. . $ . . 


