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SUD BOSNE I HERCEGOVINE

IN THE NAME OF BOSNIA AND HERZEGOVINA!

The Court of Bosnia and Flerzegovina, sitting on the Pancl of the Appellate Division
of Scclion | for War Crimcs, composed of Judge Azra Milctic, as the Presiding
Judge, and Judge Almiro Rodrigucs and Judge Finn Lynghjem, as members of the
Pancl, with the participation of Legal Adviser Lejla Fadilpadi¢, as the record-taker,
in the criminal casc against the accused Niscl Ramic, for the criminal offense of War
Crimes against Civilians in violation of Article 173 (1) {c), in conjunction with
Article 180 (1) of the Criminal Code of Bosnia and Herzegovina (CC B-H), having
decided upon the Appeal by the Prosccutor's Office of B-H No. KT-RZ 88/07 of 11
Scptember 2007 and the Appeal by the Defense Counsel for the Accused, Auorney-
at-Law |zet Bazdarcvié, of 18 Scptember 2007, from the Verdiet of the Court of B-H
No. X-KR-06/197 of 17 July 2007, at a scssion held in the prescnce of the Accused,
his Defense Counscl, Auomncy-at-Law lzet BaZdarevic, and Slavica Terzic,
Prosccutor for the Prosccutor's OfTice of B-H, on 21 November 2007, rendered the
lollowing:

VERDICT

The Appeal by the Prosccutor’s Office of B-14 No. K'T-RZ 88/07 ol 11 Scptember
2007 and the Appcal by the Defense Counsel for the accused Nisct Ramic, Atorney-
al-lLaw 1zet Bazdarevié, are hereby refused as unfounded and the Verdicr of the
Court of 3-H No. X-KR-06/197 of 17 July 20607 is hereby upheld.

REASONING

By the Verdict of the Coun of B-H No. X-KR-06/197 of 17 July 2007 the accused
Nisct Rami¢ was lound guilty of having committed, at the time and in the manner
described in the operative part of the Verdict, the criminal offense of War Crimes
against Civilians in violation of Article 173 (1) (¢), in conjunction with Article 180
(1Y of the CC B-H.

For the criminal offensc in question the first instance Pancl imposcd 0
sentence of fong term imprisonment for a term of 30 ycars and, 1aking 2
lixcd punishment the sentence of imprisonment for a term of 19 years pl{
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the Decision of the President of the Federation of Bosnia and Herzegovina No. Ot-
602/97 of 3 Scptember 1997 replacing the compound sentence of imprisonment for a
lerm of 20 years pronounced by the Verdict of the Cantonal Court in Zenica No. Kv-
52/05 of 20 July 2003, senienced him to the compound senicnce ol long ierm
imprisonment for a term of 30 years.

Pursuant 1o Article 55 (1) and 56 of the CC B-H, the Panel credited the time the
Accused spent in custody from 16 October 2006 to the committal to serve the
sentence toward the pronounced sentence of imprisonment, as well as the time the
Accused had spent serving part of the sentence pursuant 10 the previous Verdicl in
the periods from 26 November 1992 1o 19 January 1999, from 8 August 2000 to 19
August 2005 and from 22 Scpiember 2005 to 15 October 2006, and the reduction of
the sentence for additional four months pronounced by the Decision of the President
ol the IFederation of B-H No. 01-011-765/98 of 24 November 1998.

Pursuant 1o Article 188 (4) of the CPC B-H, the Accused is relicved of the duty to
rcimbursc the costs of criminal proccedings, while the injured party Srctko Masal is

instructed to take civil action with claims undcer property law, pursuant 1o Article 198
(2) of thc CPC B-H.

The Prosccutor for the Prosccutor's Office of B-H appcealed the aforementioned
Verdiet within the stawtory deadline because of the decision as o the senience,
pursuamt to Article 296 (1) (d) and Article 300 (1) of the CPC B-H, and moved the
Court 10 uphold the Appcal and revise the contested Verdict by imposing on the
Accuscd a sentence of long term imprisonment for a term longer than pronounced by
the Verdict.

The Defense Counsel for the Accused also filed an Appeal in a timely manner on all
the grounds for appcal sct fornth in Article 296 of the CPC B-H and moved the
Appcilate Panc! to uphold the Appeal, revoke the first instance Verdict, scheduic a
new trial and thercupon imposce a more lenient sentence on the Accuscd.

‘Fhe partics to the proccedings did not submit responses to cach other's Appceals.

At a session of the Appeliae Pancl held on 21 November 2007, pursuant 10 Article
304 of the CPC B-H, the Prosccutor and the Defense Counscl gave bricf accounts of
their respective Appcals and maintained cntircly the submissions and proposals from
the Appeals. In their responscs, they assessed the Appcals of cach other as
unfounded and moved the Pancl to refuse them.

_The Accused, joining the submissions of his Defense Counsel, pointed oul that on
gaoccasion concerned he acted in the heat of the moment and cxpressed his deep
k- for having deprived four persons of their lives.



Having revicwed the [irst instance Verdict insofar as it was contested by the
Appeals, the Appellac Pancl rendered the decision as quoted in the operative part for
the reasons that {ollow.

The objections in the Defense Counscl's Appeal that the operative part of ihe
contested Verdict is incomprchensible, that it contradicts the grounds of the Verdict
and lacks the rcasons concerning the decisive facts, whereby essential violations of
the criminal procedure provisions referred 1o in Anticle 297 (1) (k) of the CPC B-H
were madce, are unfoundcd.

In fact, the Defense considers that, in the rcasoning ol the Verdict, the Court only
paraphrascd the testimonics of the examined witnesses and cxperts and listed the
material cvidence, but failed to analyze all that evidence in detail, whereby (ree
cvaluation of evidence, taken individually and in combination, was missing. On the
contrary, the first instance Verdict presented the parts of the witness testimonics
rclevant 10 cstablish the cssential cloments of the criminal offense concerned, alter
which it gave a dciailed and comprchensive analysis of the aforementioned
testimonices. Subscquently, having cvaluated the other presented cvidence as well, it
concluded that the Accused committed the acts as charged in the indictment in the
manncr, at the time and at the location as indicated in the operative part of the
Verdict.

Furthermore, there is nothing incomprehensible in the operative part of the Verdict,
cither concerning the description of facts of the criminal offense or its legal
qualification, while the reasons concerning the facts relevant for the existence of the
ofTense and the criminal responsibility of the Accused arc not inconsistent, but clear
and precisc, and this Pancl accepts them as such in their eatircty.

This Pancl also considers the objection concerning the incorrectly or incompletely
established facts to be unfounded.

In facy, the Defense does not deny that, on the relevant occasion, the Accused was a
member of o military formation, that is, the Sabotage Company within the 2nd
Detachment of the Municipal Stafl’ of Territorial Defense in Visoko, wore a unilorm
and carricd a weapon and had the assignment to scarch the family houses of the
Ristovi¢ and Damjanovié familics in the village of MHlap&eviéi and take the persons
found there 10 the collection center located in the Culture Center in Hiapéeviéi,
Visoko Municipality.

It is also indisputable that the Accused and several other persons conducted the
scarch and subscquently took with them Zcljko Ristié, Dudanka Ristié, Danica
Danyanovi¢, Zoran Damjanovié and Slavko Damjanovié.

e

However, the Defense contests the conclusion of the first instance Pa
persons taken were civilians, that their hands were tied upon their cap




Srciko Masal was among them. The Defense Counsel states in the Appeal that it is
generally known that, at that time and place, all able-bodicd men were engaged in
military formauons and siresses that Sretko Masal invented that he had been
captured and wounded on the relevant occasion in order 1o scttle his status on the
basis of becing wounded. Ncvertheless, this Pancl finds the aforcmentioncd
arguments in the Appeal to be too gencral and contrary to the facts presented by the
cycwitnesses (0 the cvenl. The first instance Verdict is based on these statements and
they arc completely precise and mutually in accord and, as such, the most credible
source of information on the events that the Accused is charged with,

That is 10 say, it foilows from the cvidence of the Prosccution witnesses Suad Kapo,
Smajo Kapo, Abid Kapo, Kemal KarahodZzi¢ and Muharem KarahodZi¢ that the
persons were captured on 20 June 1992, 1aken out of their houses in the carly
morning, with no wcapon on them. All witnesses stated that those persons, including
Lwo women, were their neighbors and civilians. Witness Kemal Karahodzic¢ said that
they were all taken out of their houses in pajamas, while Zeljko Risti¢ had a T-shint
on. The injured partics Zoran Damjanovi¢ and Srcitko Masal, also conflirming their
civilian status, said that they were not members of any military formation at the
moment of capture. The Appcifate Pancl, on the basis of the above established facts,
also considers that it is clear that the captives were not taking pan in the hostilitics at
the moment of the capturc and, like the first instance Pancl, concludes that, given the
provision of common Articlc 3 (1} of th¢ Geneva Conwvention Rcelative 1o the
Protcction of Civilian Persons in Time of War of 12 August 1949, they had the status
of civilians. The Appcllate Panel finds that the argument in the Appeal that it is
generally known that at that time and place all able-bodied men werc ¢ngaged in
military formations is too general, and, given the aforementioned facts, insufTicient
to contest the conclusion of the first instance Panel. In any way, it is customary law
that "civilians and pcrsons hors de combai must be treated humancly®, rcgardless of
whether the conflict is international or non international (Rule 87).

Furthermore, all Prosccution witnesses, both the ones who observed the cvent and
the injurcd party Zoran Damjanovié, who was indisputably in the group of captured
civilians, confirmed beyond doubt that Srctko Masal was one of the captives. In
addition 1o this, the witnesses also confirmed that the hands of all the captives were
tied. Kemal Karahodzi¢ and Muharem Karahodzi¢ stated that, afier the shooling, the
injurcd party Srctko Masal came woundcd in their courtyard and that they provided
him with accommodation in their housc and trcated him for scveral days. Witness
Muharem Karahodzié clearly remembered that he untied the hands of the wounded
Srcto Masai. Contrary to this, Dcfense witness Mcevludin Topatovi¢ was the only onc
saying that Srctko Masal was not present on the relevant occasion. Given the

aforcmentioned, the Appeliate Panel also considers that the Prosceution witnesscs'
__siatements are credible primarily because they are mutually consistent and very
and because the witnesses had known Srctko Masal from belore and paid full
to what was happening to their neighbors, as they personally confirmed.
Topalovié, on the contrary, was a member of the same unit as the Accused



and he conducted the operation with Ihe Accused on the relevani day. His siatcment
is opposite to the statements of seven other witnesses and it is not corroboraled by a
single picee of evidence. Thus, it obviously aimed at playing down the responsibiiny
of'the Accused.

This Pancl finds that the remaining part of this witness' cvidence is cqually
insufficicntly clear and precise so as (o refuic the evidence given by wilnesses Zoran
Damjanovi¢, Suad Kapo, Smajo Kapo, Abid Kapo, Kemal Karahodzi¢ and Muharem
Karahodzi¢ concerning the other facts related 0 the cvent. That is to say, the
Delense states that the Accused, wishing 1o prevent Zeljko Ristié from cscaping and
not having much time to think, shot at Risti¢. After that, the others also tried 10 run
away, which is why the Accuscd shot at them, too. The Defense concludes from this
that the Accused did not act with direct intent and stresses that the Accused would
not have shot at all if Ristié had not tricd 10 run away. However, this asscrtion by the
Detense was not corroborated by a single cyewitness, including Defense witness
Mcvludin Topalovié, who only assumcd that the captured civilians started runaing
away since al that very moment he allegedly tumed 1o the other side and only heard
the shooting. All other witnesses stated clearly that the civilians were lined up
against a wall, that the Accused told Zcljko Risti¢ to sicp out and asked him wherc
the weapons were and, as Zeljko answered he did not know, the Accused first shot at
him and then at the other civilians. Witness Abid Kapo cven stated that the civilians
just slid down the wall afier the burst, which confirms that they did not move from
the spot next to the house where the Accused had brought them to. In addition, as the
contested Verdict correctly states, the fact that the Accused made a wrn ofT the road
leading toward the Youth Center and lined up the captured civilians against the wall
and his conduct allcr the shooting aiso Icad 1o the conclusion that he did nat act on
an impulse, as the Defense wants to present. Flowever, it is imporniant 1o siress that,
cven if the captured civilians had really tricd to cscape, the acts of the Accused
would not be permissible nor would it be possible to characterize his conduct as an
armcd member of a military formation who shoots at the ticd civilians lined up
against a wall as any form of negligent conduct.

Given the aforesaid, the Appeliate Pancl fully accepts the conclusion of the first
instunce Panel that the Accuscd commitied the aforementioned acts with direct
intent, that is, being aware of the act he was committing and willing 1o commil it

The Defense also alleged that the Accused's degree of mental capacity was such that
his intcliectual and voluntary abilitics were considerably diminished. This allegation
is also unfounded. The neuropsychiatrist, as cxpcrt witness, concluded in both the
written Finding and Opinion and the testimony given at the main trial, that the
menttal capacity of the Accused at the time of the commission of the criminat offense
was diminished, but not considerably. It, therefore, follows that the rcqunrcm
punish the Accused less severely under Articie 34 (2) of the CC B-H, as
Proposcs, arc not mei.




The Defense claims that the first instance Pancl madc an crroncous application of
substantive law. The Appellate Pancl considers unclear the argument that, in the
specific case, the Court should have made a comparative cxamination of all
individual charges and the manner in which they arc treated in the CC SFRY and the
CC B-1, and, aficr that, applicd the CC SFRY as a more lenient law, given that the
Accuscd was charged with onc Count in the Indictment, of which he has been found
guilty. This criminal offensec was regulated by both Criminal Codes; it was
punishablc by death penahy under the CC SFRY, whereas the strictest punishment
sct forth by the CC B-H is the sentence of long term imprisonment for the maximum
term of 45 wyears. In the contested Verdict, the first instance Panct gave fully
comprchensive and valid reasons why it applied the CC B-H 1o the concrete acts of
the Accused, and correctly referred to the Decision of the Constitutional Court of B-
H No. AP 1785/06. The Appcllate Panel fully accepts the presented arguments, both
with respeet 1o the deviation from the principle of time constraints regarding the
applicability of the Criminal Code and 1o the conclusion that the punishment sct out
by the CC B-H is, in any casc, morc Ienient than the death penalty that was in efTect
at the time of the commission of the criminal offense. Based on the foregoing, the
Appcllaic Pancl refuscs as unfounded the aforementioned Appeal argument.

The Appellate Panel finds that the respective objections madce by the Prosccutor and
the Defense Counscl concerning the pronounced sentence are also unfounded. in
fact, the first instance Pancl, when meting out the punishment, carricd out a very
detailed analysis and cvaluation of all the extcnuating and aggravating
circumstances. On the basis of such analysis, the first instance Pancl sentenced the
Accused o the compound scnience of long term imprisonment for the term of 30
vears. The Appellate Pancl finds the sentence to be appropriate (or achicving the
purpose of punishment stipulated in Article 39 of CC B-H, especially given the fact
that the pronounced compound scntence incorporates the part of the sentence for the
icrm of 20 years that the Accused scrved pursuant to the final Verdict of ‘the
Cantonal Court in Zenica No. Kv-52/05 of 20 July 2005, which was replaced under
the Decision of the President of the Federation of B-I No. 01-602/97 of 3 Scpiember
1997 by the prison scntence of 19 vears and further reduced for four additional
months under the Decision of the President of the Federation of B-H No. 01-011-
765/98 of 24 November 1998. The Appellate Pancl considers that, when meting oul
the punishment, the first instance Pancl took into account and autached the
approprialc impornance 1o the cxtenuating circumstances the Defense Counsel
stressed in that context, namely that, at the time relevant to the Indiciment, the
Accuscd was 23, decply traumatized by the war experience in Croatia, and is of an
extremely poor financial standing. However, the reference to the jurisprudence of the
Inernational Criminal Tribunal for the Former Yugoslavia (ICTY) in the respective
&Snmc and Erdemovic¢ cascs is not applicable in this case, since the accused Niset
i¢, unlike in the referred cases, did not picad guilty. In the course of the
L ings, the Accuscd picaded not guilty of the eriminal offense he was charged
| the Appeal insists on this view because of the incorrectly and incompletely
led fucts. However, contrary to the arguments in the Appeal, the admission



ol certain facts from the description of the criminal ofiense cannot be considered as
an adnmission of guill for the criminal offense concerned. Therefore, it cannot
constitute a circumstance for a more lenient punishment and carry the same weight
as a full admission of guilt. The Appellate Pancl finds the Appeal by the Prosccutor's
Office of B-H to be unfounded as well, since its Appeai also docs not contain any
facts that the first instance Pancl has not atrcady appropriately taken into account as
aggravating when meting oul the punishment. Thercfore, the Pancl finds the
pronounced sentence compleicly appropriate to the degree of criminal responsibility
of the Accusced, the motives for perpetrating the offensc, the degree of injury 10 the
protected value and the personal situation of the Accuscd.

Bascd on the forcgoing, pursuant o Article 310 (1) and in conjunction with Article
313 of the CPC B-H, the decision was rendered as quoted in the operative pan of the
Verdict.

Record-taker Presiding Judge of the Panci
lL¢jla Fadilpagi¢ Judge Azra Mileti¢
[signaturc affixcd) {signature alfixcd)

[scal of the Court of B-H affixed)

LEGAL REMEDY: An appeal from this Verdict shall not be allowed.

! hereby confirm thar this document is a true transtation of the original writien in
Bosnian/Croatian/Serbian.

Sarajevo, 4 December 2007
!’emﬁed Court Interpreter for the English Langnag







