
SUD BOSNE I HERCEGOVINE 

Number: X - K R ~ - O S / ~ O ~  
Sarajevo, 19 November 2007 

- - 
IN THE N A M E  O F  BOSNIA AND HERZEGOVINA! 

Coun o f  Bosnia and Hcr~egovina, in the Appellate Division Panel o f  Section I for War 
Crimcs, composed o f  Judge A m  MiletiC as thc President o f  the Panel and Judges Finn 
I-ynghjem and Elizabeth Fahey as the Panel members, with the participation ofthe legal 
advisor Lejla FadilpaSiC as the record-keeper, in the criminal case against the accused 
Goran DamjanoviC for the criminal offense o f  War Crimes against Civilians undcr 
Anicle 173(l)(c) o f  thc Criminal Code o f  Bosnia and Herzegovina (the CC Bil i)  and 
the criminal offense o f  Illegal Manufacturing and Trade o f  Weapons or Explosive 
Materials under Anicle 399 (1) and (2), read in conjunction, o f  the Criminal Code o f  
Republika Srpska (the CC RS), and against Zoran DamjanoviC for the criminal offense 
o f  War Crimes against Civilians under Anicle 173(l)(c) o f  the CC BiH, deciding upon 
the appeals filed by the dcfense counsel for the accused Goran and Zoran DamjanoviC, 
Attorneys Senad Krcho and Fahrija Karkin, and the accused themselves, from the 
Verdict o f  the Coun o f  Bosnia and Herzegovina number X-KR-051107, dated 18 June 
2007, at &e session held in the presence of the Prosecutor o f  h e  Prosecu~or's Office o f  
B i l l  David Schwendiman, the defcnsc counsel for the accused, Attorneys Scnad Kreho 
and Fahrija Karkin, and the accused themselves, on 19 November 2007 rendered the 
following 

V E R D I C T  

I Thc appeals filed by the accused Goran and Zoran DamjanoviC and the defense 
counsel for the accused Zoran DamjanoviC, and partially the appeal filcd by lhc dcfcnsc 
counsel for the accused Goran DamjanoviC are hereby dismissed as unfounded, while 
the Verdict o f  the Cour t  o f  B iH number X-KR-051107, dated 18 June 2007, by 
Lvhich, under Section I o f  the operative pan, the accused Goran and Zoran DamjanoviC 
were found guilty o f  the criminal offense o f  War Crimes against Civilians under Article 
173(l)(c) in conjunction with Anicle 180(1) of thc Criminal Code o f  Bosnia and 
Hcmgovina and sentenced to o punishment o f  imprisonment, namely the accused 
Goran DamjanoviC for a term o f  I I (clcven) years and the accused Zoran DamjanoviC 
for o tern) o f  I 0  (ten) years and 6 (six) months, is hereby upheld in  that port. 

I1 Thc appcal filed by the defense counsel for the accused Goran DamjanoviC is hereby 
partially upbeld and the Verdict of the Court o f  B i H  number X-KR-051107, dated 
18 June 2007, in relation to Section 2 o f  the operative part, by which the accused 
Goran DanljanoviC was found guilty o f  the criminal offense o f  Illegal Manufacturing 
and Trade o f  Weapons or Explosive Substances under Anicle 399 (1) and (2), read in 
conjunction, o f  the Criminal Code o f  Republika Srpska, is hereby revoked 
hearing before b e  Appellate Panel shall be held. 
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R E A S O N I N G  

By the Verdict o f  the Coun o f  Bosnia and Herzegovina number X-KR-051107, dated 18 
June 2007, the accused Goran and Zoran Damjanovit wcrc found guilty o f  committing 
the criminal offence o f  War Crimes against Civilians under Anicle 173(l)(c) in 
conjunction with Aniclc 180(1) o f  the Criminal Code o f  Bosnia and Herzegovina (the 
CC BiH) in the manner described in Section I o f  the Verdict,'while the accused Goran 
DamjanoviC was also found guilty of  the criminal offense o f  Illegal Manufacturing and 
Trade o f  Weapons or Explosive Materials under Aniclc 399 ( 1 )  and (2), read in 
conjunction, o f  the CC o f  Republika Srpska (the CC RS) under Section 2 o f  the 
operative part o f  the Vcrdict. 

The first instance panel imposed on the accused Goran DamjanoviC an I I -year prison 
sentence for the criminal olTense under Anicle 173(l)(c) o f  the CC B iH and a prison 
sentence o f  I year and 6 months for the criminal offense under Anicle 399 (1) in 
conjunction with subparagraph (2) o f  the CC RS and Articles 5 and 12 o f  thc Law on a) 
the Tradc in Explosive Substances and Inflammable Liquids and Gases and Anicle 
43(1)(1) o f  the Law on Weapons and Ammunition o f  RS, and, based on the foregoing 
legal regulations and applying Articles 39, 42, 48 and 53(2)(b) o f  the CC BiH, 
sentenced him to a compound punishment o f  imprisonment for a term o f  12 years. 

The accuscd %oran DamjanoviC was sentenced to 10 years and 6 months o f  
imprisonmenc for the Giminal offense under Anicle I73(l)(c) o f  the CC BiH. 

Pursuant to Article 56 o f  the CC BiH, the time the accused spent in  custody, lasting 
from 26 April 2006 until 18 January 2007 for the accused Goran DamjanoviC and from 
26 April 2006 until 22 June 2006 for the accused Zornn DamjanoviC, was credited 
towards the pronounced sentcncc, while pursuant to Anicle 188(4) o f  the CPC BiH, 
thcy \\+ere relieved o f  the duty to reimburse the costs o f  the criminal proceedings. 

The injured panies Zaim RizvanoviC and the witnesses C and D wcrc rcfcncd to takc @ 
civil action with he i r  claims undcr propcny law, as \\*ell as Elvir JahiC, if he wished to 
do so, \vhilc pursuant to Article 74(1) o f  the CC BiH, the following items were rorleited 
from the first uccused Goran DamjanoviC: two knivcs for use \vith an automatic rifle M- 
70, serial numbers 698775 and 738633, a bayonet, serial number 12 14, one ammunition 
d ~ m ,  serial number 14364, seven boxes o f  ammunition, cach containing 15 caliber 7.62 
bullets, one RAP SMB with three clips and 138 bullets o f  caliber 7.62, one W P  SMB 
with one clip and 28 bullets o f  caliber 7.62, three 0.5 kg  pieces o f  plastic explosive, two 
~ro ty l  bullets 500, serial numbers CPB 652 and CPB 653, seven detonators, and 7.5 
meters o f  slow-burning fuse. 

The appcals from the mentioned Verdict \teere filed within the statutory time-frame by 
thc defense counsel for ihe accused, Attorney Senad Kreho (the defense counsel for the 
accused Goran Damjanovif) because o f  the essential violation o f  the criminal procedure 
provisions under Article 297(l)(i) and (k), the erroneously and incompletcly established 
state o f  facts and the dccision on the sanction, and Attorney Fahrija Karkin (the defense 
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counscl for thc accuscd Zoran Damjanovit) because o f  the erroneously established slate 
o f  facts and the violation o f  the criminnl code, as \\#ell as by both accuscd personally, 
from whose appeals i t  follows that they also filed the appeal because of the crroncously 
and incompletely established state o f  facts. 

I t  wos proposed by the oppcals that thc Appellate Pancl uphold thcm, revoke the first 
instance Verdict and hold a new hearing after which i t  \\+auld dismiss the charges 
against the accused. 

Thc Prosecutor's Office o f  B iH did not filc an appcal from the first instance Verdict, but 
i t  submitted a rcsponsc to each o f  the appeals tiled by thc defcnse, assessing them as 
unfounded and proposing that the Court dismiss them as such. 

At thc Appellate Panel session, held on 19 November 2007, in terms o f  Article 304 o f  
the CPC BiH, the parties briefly presented their appeals and responses to thcm, and 
entirely mnintained the argumcnts and the motions statcd in  writing. 

a - 
Having esamined the first instance Verdict within the limits o f  the arguments stated in 
the appcals, the Appcllate Poncl rcndcred the decision as statcd in  the operative pan for 
thc follo\\*ing reasons: 

F in t  o f  all, the Appellate Panel examined the existence o f  the essential violations of the 
criminal procedure provisions under Anicle 297(1)(i) and (k) o f  the CPC BiH which 
\\*ere referred to by thc dcfcnsc counsel for the accused Goran Damjonovic in his 
appcal, and in  that sense found bat  the arguments statcd in the appeal were partially 
foundcd. 

Fint o f  all, i t  is necessary to point out that, in relation to the existence o f  essential 
violations of  the criminal procedure provisions, the defense counsel for the accuscd 
Goran Damjanovit stated in  the inlroductory part of the appcal that hc contcstcd the 
Verdict for the reasons stipulated under Anicle 297(1)(i) and (k) o f  the CPC BiH, which 
means that i t  is based on evidence that may not be used as the basis of a verdict undcr 
[he provisions of rhe CPC B i H ,  and that the wording o f  the verdict is incomprehensible, 
internally contradictory or contradicts the grounds o f  thc verdict or that the verdict has 
no grounds at all or i t  does not cite reasons concerning the decisive facls. Thc appcal did 
not further give any spccific and concrctc reasoning as to the pnrticular evidence on 
which the fist instance Verdict was based, but on which i t  could not have been based 
pursuant to the provisions o f  the CPC BiH, while, in  relation to the legal grounds under 
Article 297(1)(k) of the CPC BiH, i t  follo~vs from its reasoning thot the defcnse counsel 
holds that the Court, in the reasoning o f  the Verdict, failed to give reasons concerning 
the decisive facts which i t  round to be proven afler the completion o f  the proceedings. 

In  relation to the grounds for appcal referred to in  Article 297(1)(i) o f  the CPC BiH, the 
Appellate Panel does not find that the first instance Verdict is based in any pan on any 
evidence on which i t  could not be based pursuant to the CPC BiH. If h e  objection 
pertains to what the appellant calls identification in terms o f  Article 85(3) o f  the CPC 
BiH, as i t  is extensively analyzed in the a ~ ~ c a l ,  i t  is necessary to ~ o i n t  out that i t  is not 
disputable that the ~roiecutdr's Office o i ~ i ~ ;  during the e<ami;lation o f  the 
Zaim RizvanoviC in  the course o f  the investigation, showed him the photographs 
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accused, and it is also not disputable that thc mcntioned action was not carricd out 
pursuant to Aniclc 85(3) o f  the CPC BiH, as i t  is correctly stated in  the appeal. 
However, the Prosecutor's Ofiice did not at all tender into evidence the record on the 
mentioned action aimed at obtaining evidence during the main trial, nor did the first 
instance Verdict refcr to it, and therefore the detailed explanation given by the defense 
counsel in that respect, as well as the objection stated in the appeal, are completely 
immaterial. In  addition to the foregoing, i t  is clearly evident from the first instance 
Verdict that the Coun based its conviction about the identity o f  the accused as the 
persons \vho commined the incriminating acts on the testimonies o f  the wimcsscs Zaim 
RizvanoviC, Elvir JahiC and the witnesses C and D, who knew the accused well from 
before, either from school or because o f  the fact that they intensively socialized with 
them, as is, for example, the case with the witness D. Accordingly, the testimony o f  the 
witncss Alfrcdo Strippoli, who was heard with regard to the proper performance o f  the 
act o f  identification, is also irrelevant to the establishment o f  decisive facts and as such 
i t  did not have to be analyzed separately and in detail in the first instance Verdict, as 
stated in the defense counsel's appeal. 

The Appellate Panel finds panially founded the objection perraining to the alleged 
absence o f  reasons concerning the decisive facls and the lack o f  thc assessment o f  the 
value of contradictory evidence. In  order to be systematic, the Appellate Panel wi l l  give 
a separate reasoning in relation to the part o f  the Verdict penaining to the criminal 
offense of  War Crimes against Civilians and a separate one penaining to the criminal 
offense o f  Illegal Manufacturing and Trade o f  Weapons or Explosive Materials, given 
that the mentioned essential violation o f  the criminal procedure provisions was 
established only in  rclation to Section 2 o f  the operative part and is o f  such a nature that 
i t  can be separated from the rest o f  the Verdict. 

With regard to the assessment o f  evidence on which the decision about the 
responsibility o f  the accused for the criminal offense o f  War Crimes against Civilians i s  
based, the first instance Verdict, according to the assessment o f  this panel, gave 
completely valid and detailed reasons as to why i t  took ccnain evidence as proven or 
not proven, and satisfactorily explained and reasoned the manner in which i t  assessed 
cenain differences in the statcmcnts given by thc wimcsscs before or during the main 
trial. The fact that the first instance panel did not assess evidence in  the manner in 
which the defense wanted i t  to be assessed, and that i t  did not separately analyze ever). 
sentence o f  the statements given by the witnesses either during the numcrous 
examinations conducted by different persons in the investigative phasc or at the main 
trial does not make the first instance Verdict deficient and incomplete, but clear and 
concentrated on the essential elements o f  the criminal offense tried. The assessment o f  
evidence, as an imponant element o f  the content o f  a verdict, should contain the 
explanation as to why and on what basis the Coun established (or did not establish) the 
existence of  essential elcmcnu of the criminal offense and in  which manner i t  assessed 
the contradictory evidence presented in  that context, but that does not mean that the 
Court is obliged to clarify separately each and every, even the smallest inconsistency in 
the statements o f  the witnesses. 

Contrary to the arguments o f  the appellant, the first instance panel, in the reasoning o f  
the Verdict, panicularly assessed the fact that there wcrc cenain inconsistencies in  the 
statements o f  some o f  the witnesses who were examined. However, i t  asscsscd thc 
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mentioned inconsistencies as fairly minor discrepancies which constitute normal and 
expected dinerences in the observations o f  dimerent persons. This panel completely 
suppons this conclusion. 

The testimony given by the \\*itnesses before the Courl is their subjective perception o f  
the event they testify about and they, quite naturally, due to different concentration and 
ability to notice and memorize the situation in which they were, paid attention to 
different details. What is important and \\*hat wil l  be discussed in  detail when explaining 
the correclness and completeness o f  the established state o f  facts is that he i r  testimonies 
correspond in all essential elements related to the event concerned, trhich the first 
instancc panel correctly concluded as co ell, while cenain diffcrcnces only corroborate 
the conclusion that they testified about the event they had experienced and not about the 
event they learned about subsequently. 

Given that the contested Verdict contains a valid analysis o f  a l l  the decisive facts in this 
pan, thc Appellate Panel finds that therc is no room for the objec~ion that the presented 
evidence was not assessed in the manner stipulated by h e  Criminal Proccdurc Codc o f  
BiH, as i t  is unfoundedly pointed out in the appeal. 

On the contrary, assessing the objection o f  the defensc counsel for the accused Goran 
DamjanoviC, by which it was pointed out that the first instance Verdict, in rclation to 
Section 2 o f  the operative part o f  the Verdict by which the accused Goran DamjanoviC 
was found guilty o f  the crinlinal offense o f  Illegal Manufacturing and Trade o f  
Weapons or Explosive Materials undcr Anicle 399 (1) and (2), rcad in conjunction, o f  
the CC o f  Republika Srpska (the CC RS), does not contain any explanation as to on 
\\that basis it \\,as cstablishcd that i t  was exactly the accused who kept a large quantiiy o f  
firearms, ammunition and explosives, the Appellate Panel found that i t  noas well- 
founded and therefore revoked the first instance Verdict in the mcntioncd part and 
dccided that a new hearing shall be held. 

For thc mcntioncd criminal offense to esist, i t  was nccessary to establish that the 
perpetrator possessed or acquired without authori7ation firearms, ammunition or 

a explosive substances or any other means o f  combat, the acquisition or posscssion or 
which is not at a l l  allowed to citizens, and that the items in  the present case were in a 
large quantity or o f  a high value, that is, that the itcms concemcd werc arms or other 
mcans o f  combat o f  o high destructive force and estremely dangerous. , 

With respect 10 the abovementioned essential elements of  this criminal offense and 
bearing in mind the provisions o f  the Law on Wcapons and Ammunition o f  RS and the 
Law on the Trade i n  Explosive Substances, Inflammable Liquids and Gases of RS, i t  is 
indisputable that the items in question arc thc ones \\*hose possession is forbidden, or in 
other \\lords the ones whose possession is subject to the issuance o f  an authori7ation, 
which the accused was not issued with. 

Furrhcrmore, in relation to the assessment o f  the quantity or value, andor the 
destructive force o f  the mcntioncd items, the firs1 instance Verdict entirely relied on the 
Finding and Opinion o f  thc cxpcrt \vimcss Mayes and in  this isray established thc 
existence o r  this essential elcmcnt o f  the criminal offense. 

However, i t  is not a1 all evident from the reasoning o f  the Verdict in  which way 
,Court concluded that the items which werc found belonged exactly to the 
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Goran DamjanoviC and that he knowingly and tvillingly acquired andlor possessed 
them. As the dcfense counsel for the accused correctly pointed out in his appeal, it is not 
possible to establish from h e  contested Verdict on what basis the Court concluded that 
the arms, ammunition and explosive substances which were found in the house, for 
which the Court itself stated that was DamjanoviCs' family housc and for which it was 
indisputably established during the proceedings that it was used by Goran Damjanovit 
as r~~el l  as Zoran DamjanoviC, Vedran Damjanovif and their parents, were in the 
possession of the accused, and that he knew about them and was aware of the 
prohibition to possess them. The Appellate Pancl could not accept the argument of the 
Prosecutor's Office of BiH, which in this respect referred to the statemcnt which the 
accused Goran DamjanoviC gave during the investigation as a suspect and in which he' 
admitted that the items which wcre found belonged to him, for the reason that the first 
instance Vcrdicr, except in the pan tvhere i t  listed all evidencc of the Prosecution, did 
not mention this statement, that is, it did not state its position with regard to its 
admissibility nor did it assess its content at all. As the authority of the Appellate Pancl 
is, among other things, to examine within the limiu of the arguments statcd in the 
appcal whcthcr the first instance panel correctly assesscd the prcsentcd evidence, i t  does ' 
not have the opportunity to present its position and give a different assessment or 
suppon the presented assessment of some evidence, if that evidence was not at all 
assessed by the first instancc panel. 

I t  follows from h e  foregoing that the first instance panel failed to give reasons as to 
why it took as proven a decisive fact which constitutes an essential element of the 
criminal offense, whereby an csscntial violation of the criminal procedure provisions 
under Anicle 297(1)(k) of the CPC BiH was made, and the defense counsel referred to 
this violation in his appeal. Therefore, the first instance Verdict was revoked in relation 
to this Section because this pan of the Verdict can be separated from h e  rest of i t  
\\*ithour detriment to a fair adjudication, and the hearing before the Appellale Division 
Panel shall be held with respect to this pan. 

During the retrial. the essential violations of the criminal procedure provisions that were 
madc shall be eliminated. the evidence pertainine to this section of the operative pan of 
the Verdict which wcre already vresented shall bc  resented aanin and. ifneeded. other @ 
evidence shall be presented as well. 

Furthermore, both defense counsel and the accused Goran and Zoran Damjanovie 
contested the fin1 instance Verdict because of the erroneously and incompletely 
established state of facts. However, the Appellate Pancl finds these objections entirely 
unfounded. 

In short, the argumenu stated in Ute appeal refer to an interpretation of the content of 
h e  wimesses' testimonies different from the one made by the first instance panel, and to 
Uteir alleged mutual contradictions. Howcvcr, i f  the abovementioned testimonies are 
analyzed in their entirety and connection with the rest of thc tcsdmonies, rather than in 
fragments and out of context as it  was done in the appeals, it is clear that all wilnesses 
unanimously confirmed the facts stated in this Count of the Indictment, which the first 
instancc panel correctly concluded. 
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I t  indis~ulably follows from the testimonies o f  thc \\.itncsscs &im RizvanoviC, Elvir 
JahiC and the ;vitnesses under the pseudonyms o f  C and D that they were in the goup o f  
Bosniaks captured by Scrb military forces during the attack on lhe Ahatovifi setllement 
and that the; were hors rhe~cornbor, whilcsomc o f  them \\,ere wounded. 

These witnesses unanimously confirmed that they were taken in front o f  the 
supermarket in  Bojnik after they had been captured, noting however that they set of f  on 
foot to the mentioned location, but arrived there in different \vays and under different 
conditions. I t  clcarly follows from thcir testimonies that not all o f  them had their hands 
ticd Ir i th wire, as the \\#itness D pointed out in his testimony (for example, the tvitness 
Zaim Rizvanovit clearly slated in his testimony that his hands had not been lied, \\lhile 
the witncss C clearly confirmcd that his hands had bccn ticd \raith "burnt" wire, and thc 
witness B claimed that he had been tied \vith barbed wire). Funhennore, all o r  them 
unanimously stated that half way towards the supermarket in  Bojnik a motor vehicle 
had arrived and transponed a few o f  them who were seriously wounded. The witness O 
\\,as in  the group which \vas vansponed by this vehicle to the superntarket and thcrefore 

a he arrivcd in front o f  thc supcrmarkct bcfore the rest o f  the mentioned witnesses. A l l  
witnesses agrccd in  thcir cstimate that the tola\ number o f  the captives ranged between 
20 and 30 persons, while the number o f  the persons \\tho \yere present significantly 
increased upon thcir arrival in front o f  the supcnnarkct in Bojnik because o f  the numbcr 
o f  Scrb soldiers who guarded thcm at that moment. 

I h e  defense counsel for the accused challenged the credibility o f  the testimonies o f  
these witnesses several times in their appeals, as they \\,ere not able to state precisely in 
their testimonies whether and who in the group o f  the captives had been tied, who 
exactly had been transported by car or who had been wounded and ho\v seriously. 
However, setting the mentioned testimonies in the context o f  the fact that the mentioncd 
\teitnesses went through an exvemely traumatic experience, that they were captured and 
\rounded, and that their destiny was very uncertain on the relevant occasion, thc 
Appellate Panel finds i t  completely acceptable that they were not able to memorize 
every detail related to each captive in the group, particularly bearing in mind that the 
number orthe capturcd civilians wns rather large. - 
Furlhermore, the appeals interpreted certain pans o f  the testimony complctely 
erroneously, as was the case \vith the argument given in the appeal that the witness C 
stated that hc had not seen the accused Goran and Zoran DamjanoviC at all on the 
relevant occnsion in rront o f  the supennarket, since the witness clearly stated Bat he 
\\*as completely surc that on thc relevant occasion hc had sccn the accuscd Zoran 
Damjanovit (page 13 o f  the transcript), while he was not sure about the accused Goran. 
klowever, unlike this witness, the witness Elvir JahiC and the witness D confimied very 
convincingly that lhey had seen both o f  the accused in front o f  the supermarket. The 
witncss D gave in  his testimony a very precise dcscription o f  the manner in which the 
accused Goran DamjanoviC thrust an automatic rifle barrel in  his mouth and broke his 
teeth, and then the accused Zoran DamjanoviC kicked him with the heel in his chest, as 
a result o f  which the witness hit the supermarket glass window and broke it. The 
witness Jahii also confirmed the presence of both of the accused and he even pointed 
out that the accused Goron DamjanoviC was the most dominant in the maltreatment of 
e l l  the persons who were present there. 
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This panel also finds that the tcstimonics o f  thesc witnesses are very convincing and 
that they completely correspond in all essential elemcnu and form a clear picture of the 
incriminating event and the participation o f  the accused in  i t .  I t  follows from thesc 
testimonies that, given the nature o f  the cxpcricncc they went through and the extremely 
large number o f  persons present on that occasion at a relatively small spacc (there were 
between 20 and 30 captivcs alone, while together with the persons who maltreated the 
captives, the total number o f  those who were present was significantly larger), i t  is not 
possible lo expect that the witnesses were able to see each person tvho was present there 
clearly and memorize who did what at any moment. 

The witness JahiC very illustratively described the situation in which the witnesses 
found thcmsclves. Hc stated in his testimony that upon his arrival to Bojnik he had seen 
a large number o f  drunk and half-drunk armed persons who brutally tortured the 
\\-ounded who had been brought there earlier by car. Then the civilians who arrived 
subsequently were tonured as wvcll, in the manner that the soldiers jumped on thcir 
heads, beat them with automatic rifles and batons, broke bottles against thcir hcads and 
similar. Bcaring in  mind the foregoing, the Appellate Pancl finds i t  completely logical e 
that the witness C could not stare with ccnainty whether the accused Goran DamjanoviC 
was one o f  thc persons who sadinicaily abused the civilians who were captured, as 
opposed to the witness Zaim RizvanoviC who described how the accused Goran 
DamjanoviC himself beat him up in front o f  the supermarket, hitting him repeatedly 
with a baton in thc back o f  his head and then all over his body, while he did not 
personally sce thc accused Zoran. However, these facts, which were pointed out by both 
defense counsel in  their appeals, do not challenge the credibility o f  their testimonies or 
the testimonies o f  the rest o f  the abovemcntioned witnesses, who in the extremely 
chaotic situation memorized either o f  the accused, first o f  all because they were 
personally maltreated and beaten by them. 

Funhermore, in relation to the beating o f  the injured pang Amir JahiC, thc argument 
stated by the defense counscl for the accused Goran DomjanoviC that the witness D and 
the witness C identically claimed that Amir JahiC had been beaten by a group in which 
Goran DamjanoviC was not present and ihai he had not been present at all in the 
gauntlet formed o f  soldiers prior to their entry into thc bus, is incorrect, given that thc 
wimess D stated that hc himself had to pass through thc gauntlet while entering the bus 
and that the accused Goran DamjanoviC too \\#as in that gauntlct through which all or 
them had to pass, and that he personally told him   low down, do not run". Elvir JahiC, 
brother o f  thc injured pany Amir JahiC, who passed through the gauntlet just before his 
brother and saw from the bus steps when the accused Goran DamjanoviC grabbed him 
by his hair, also testified about this. 

The testimony o f  h c  wimess Zaim RizvanoviC pertaining to the beating o f  Kasim SehiC 
was also completely erroneously interpreted in the appeal filed by the defense counsel 
for the accused Goran DamjanoviC. Thc dcfcnse counsel challenged the ability o f  the 
witness to see what \\*as happening around him (including the bcating o f  Kasim SehiC) 
given that, according to the arguments stated in the appeal, thc witness stated in  thc 
statement given to the investigating judge o f  the Cantonal Court in  Sarajevo number 
293198, dated I December 1998, that he had been abused whilc blindfolded. I-lowcvcr, i t  
clearly follo\vs from the mentioned statement that the witness said that he had been 
blindfolded in the camp in Rajlovac and not during the incident in front o f  the 
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supermarket in eojnik, which is the subject o f  this proceedine, and therefore, bearing in 
mind the foregoing, this argument stated in h e  appeal is also entirely unfounded. 

Fuherrnore, the Appellate Panel finds that the remaining inconsistcncics in the 
witnesses' statements to which all four appeals referred are not o f  such a nature as to 
challenge the credibility and reliability o f  the witnesses' statements, and shares the 
conclusion o f  thc first instancc panel that they are sufficiently prccise with regard to all 
crucial momcnts and csscntial clcments o f  thc criminal offense concerned, \vhile minor 
discrepancies only reinforce the position o f  the Cour! that the witnesses are honest and 
that they recounted before the Coun the facts and details which they could objectively 
memorize. The panel also took into consideration h e  differences between the 
statements which the witnesses gave prior to the main trial nnd the testimonies which 
they gave directly before the first instance panel. Hoivcver, the panel holds that thcsc 
are actually minor discrcpancies, many o f  which wcre clarified during the direct 
exnminotion and cross-examination, n~hile somc o f  them arc simply a result o f  
questioning by different persons who did not exclusively aim at obtaining information 
about this incident only. 

Bearing in mind that the Coun gave credibility to Lhe Prosecution rvitnesscs, who agree 
about the serious bodily injuries inflicted on them on the rclcvant occasion, and that 
they, in addition to their own injuries, just as convincingly described the injuries 
inflicted on thc other pcrsons present in their group, the Appellate Panel does not 
challenge the fact that these injures were indeed inflicted, while i t  Iinds complctcly 
unfounded the argument stated in the appeal that fhe Prosecutor did not orrer a singlc 
evidence in the form o f  medical documentation from which i t  would be evident that 
these physical injured \\,ere indeed inflicted on these persons. 

Thc objections in the appcal which aim at challenging the decision o f  the first instancc 
pancl not to give credibility to the Defense witnesses who tried to provide alibis for the 
accused are also unfounded. A l l  the arguments stated by the defense counsel in heir  
appeals had already been stated during the first instance proceedings, and the first 

0 instancc Verdict was correct and complctc in relation to them. This panel complctcly 
accepts the reasoning given in that context. There is but a small probability that t\vo 
men f i t  for military service, members o f  the Army o f  RS, were free to go and pay a visit 
to the hospital in Koran during the extensive military operation and attack on Ahatoviti. 
T h i s  thesis o f  low probability, which was in the largest part refuted by the convincing 
evidence o f  the Prosecution witnesses \vho recognized the accused in front o f  the 
supermarket in Bojnik, was additionally undermined by inconsistent testimonies o f  the 
Defense witnesses, which are mutually contradictory. Thus, the \s0itness Ljubinka 
CvijanoviC staled that Goran Damjano\*iC and Zdravko JoviC had gone to the hospital 
knowing  hat Gornn's faher needcd blood, while the witness Zdravko Jovit stated that 
Goran had not given blood at all for the reasons unknown to him (which is quite 
unlikely, given that his father was in  question there) and then he claimed that he had 
only donated blood, hence not necessarily for Luka DamjanoviC. This thesis o f  the 
Defense was also not corroborated by the medical documentation presented during the 
proceedings and examined by Dr. Mirko Sosit, which showed not only that the late 
Luka DamjanoviC was not seriously injured but also made no mention o f  him receiving 
any transfusion, which should have been mentioned. 

f 
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situation o f  the accused, as well as that both the purpose o f  the criminal sanctions and 
h e  purpose o f  punishment wi l l  be achieved by them. 

The Appellate Panel finds completely unrounded the objection o f  the defense counsel 
for the accused Goran DamjanoviC that, with rcgard to thc lcnglh o f  the senlencc 
imposed, the first instance decision is a precedent in the context o f  thc extenuating 
circumstances, which the Coun suted in the Verdict, but which the defense counsel 
round to be o f  such quality that they may be considered highly extenuating for the 
purpose o r  Article 49(1)(b) o f  the CC B in .  

Thc fact that the accused have no prior convictions, their coopcraiion in the course o f  
the proceedings, proper behavior before the Courr, and the fact that they are fomily mcn 
and have underage children constitute the circumstances which the first instance panel 
correctly assessed as extenuating when meting out the punishment. However, contrary 
to the position stated in the appeal, they can by no means be considered highly 
extenuating, as  hey would then result in meting out a punishment which is btlo\r the 
minimum prescribed by the law. I n  ordcr for a circumsunce on the part o f  the accuscd 
to be assessed as highly extenuating, i t  must be o f  such a naturc that i t  significantly 
reduces the danger o f  thc offense and the guilt o f  the perpetrator. In the present case, ihe 
Appellate Panel completely suppoa the conclusion o f  the first instancc panel that there 
are no such circumst~nces on the pan o f  the accused and points out that the sentence o f  
I I years imposed on Goran Damjanovic and ~ h c  sentencc o f  10 ycars and 6 months 
imposed on %oran DamjanoviC for the criminal offense o f  War Crimes against 
Civilians, bearing in mind its gravity and seriousness and the fact that the prison 
sentence o f  not less h a n  10 years and not more than 45 years is prescribed for it, are 
nclually olmost minimal. 

In accordance with the foregoing, the Appellate Panel concludes that the sentences 
imposed were correctly meted out, \vhile the objec~ions in the appeal suggesting the 
opposite are unfounded and, therefore, were refused as such. 

For the foregoing reasons and pursuant lo Arricles 3 10 and 3 1 S ( 2 )  o f  the CPC BiH, i t  
was decided as stated in  the operative part o f  this Verdict. 

Lejla FadilpaSiC 
/Signature a@xed/ 

President o f  the Panel 
Judge 

A u a  Milet i f  
/Signarure and seal ojjiredl 

LEGAL REMEDY: A n  appeal from this Verdict is not allowed. 
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