
SUD ROSSF, I HERCECO\'IIUE 

KD ..,..a .,O,,,.?r-..* ;..:.J4:e:.,'I-.. 

C,'. '.'.C :. o,..n1>0L..:, 

e~9.D / ~ u j O .  640 

Number: S - K R ~  O5Il jJ 
Sarajevo, 4 October 2007 

111 the nallie o f  Bosnia and Herzegovi~ia! 

The Coun 01' Bosnia a id  Herzegoi'inn, Section I for War Crimes, sitting on the Panel of the 
Appellate Division consistitlg o f  Judge Azra Mileiif as the Presiding Judge and Judges Finn 
Lynglijc~n ntld Josc Kicnrdo dc Prada as rncinbcrs o f  thc l'ar~el, rc,irh r l~c panicipatior1 of rhc 
Leg11 Oficer Lejla FudilpaJic as ~ni~iures-taker. in the critninttl case against [he Accused 
Ljubinac Kadisav Tor the cr i~ni~la l  olTense ofcrillles against Hu~na~iity in violation oT Anicle 
172 (I) d) mid k) o f  the Crinlitinl Code of Bosnia and Herzegoviria (hereinafter: the BiH CC): 
dcciditig upon r l ic  nppcals lilcd rcspccti\*cly by the Prosccutor's Otlicc o f  Bosnia and 
Herzegovina (hcrein:~fier: Ole Prosecutor's Oflice o f  BiH) ~iu~nber KT-RZ.I7J/OS dstcd I I 
May 2007 atid the Dereiise r\ttorney Tor the Accused, lo\vyer SaSa Ibrulj, against the Verdict 
of the Coun o f  Bosnia and nu~liber X-KR-05IIj4 dated 8 hlarch 2007, at  the session held in 
thc prcscncc o f  the Prosecutor o f  thc I'rosccu~or's Oflicc o f  Hil4, Minad Srrika, t l ic Accusctl 
hiniself trnd his Defense Altomeg: latyer SaSa Ibri~lj, on J October 2007 rendered the 
l 'ol I~\\~i~lg: 

V E R D I C T  

I<'fusii~g :ls uagruut~ded thc appcals filcd rcspcctivclg by ihc Prosccuror's Oflicc OT Hos~iia 
t~tid I-lcneyovina and the Delk~ise Atlonirs Tor the Accused Ri~dis;~\' Ljubiirac, npl,lging 
Anicle 11: Itel11 2: o f  [he BiH Constitution, Article G o f  the European Co~l\,e~ition Tor llie 
Protection o f  klu~iian Rights and Fundntnenlal Frecdonis and Ar t i c l c  283 c) of rhc Crimin:ll 
I ' rorc t lurc  Cotle o f  Bosnia 11ncl Hen.cgo\'in:~, thc Vcrdict o f  ~ h c  Coun of Bosnia t~nd 
Herrego\,i~ii~ ntt~libcr S-KR-051154 d;~~etl 8 Mnrch 2007: is  herthy revised as follo\\'s: 

l ' l l c  follo\ving cltitrgcs ;~g;~inst R:ltlisav I,jubi~~nc, 9.k.a. "Pjano", son o f  Veselitl, and ~Milka, 
ncc Kajak, born on 12 January 1958. in rlic \,illagc ol'Cc111anovifi: Municipality o f  Kogatica. 
residing in thc place ol' Padiiiskt~ skeln - Nova 48: Alunicipulity o f  Palilula - Bcograd, Strbi;~. 
Serb by ctliniciry: ci~izen o f  BiH and Serbia, personal identificatioli nu~iiber: 12015)58173?60~ 
car ~~rechanic by occup;~tion: u~le~llployed: married, father ofr\vo adult cliildrc~i, 



ARE IIEREIIY UISbIISSEI) 
Thai: 
I. As pan o f  a \videspread or systenlatic attack by ihe an11y and the police of the so- 
cnllcd Scrb Kcpublic o f  Bosnia and i-lcn.cgo\,ina and panlnilitary units under i l ,~ Icadcrsllip 
of the SDS: aimed against ihe ci\*ilian Bosiliak lmpulation ill ihe area of the Municipality o f  
Roga~ica: i r l  early August 1992, togeiher \ \ s i i l l  cenain Macola and other soldiers, he seized 
gold and oiher valuable objects from the civilians detained at the SSC Ifeljko l/loho~ic ill 
Kogniica \\.liilc they \vcrc "csulnincd" onc room ol'thc ,'SC I'eljku I'laho~dC; 

I 

\\'hereby he \\#auld have colnmitied ihe criminal orense o f  Crinlcs agoinst Hun~anity in 
\.inl:~tinn o f  Article 172 ( I )  11) in c~~nj~ lnc t ion with k) of thc C r i n t i n ~ ~ l  Cotle o f  Hosni:~ ant1 
Hcrrcgo\.ina. 

Pursi~ani to t\nicle I38 ( 5 )  o f  the BiH CPC and Anicle 56 o f  the BiH CC: the tin~e the 
Accused speni in cusiody, commenciilg on 16 Dcccmbcr 2003 until he \\#as referred to serve 
thc scnicncc! shull bc crrditcd ~o\\'ards the scntc~~cc of imprison~nc~li. 

The other parts of the Verdict retnain unchanged. 

R E A S O N I N G  

B y  the Verdict of the Coun o f  Bosnia and Her~egorina (hereinafier: ihe Coun of BiH) 
nunlber S-KR-051154 dated 8 March 1007 the Accused Radisav Lji~binac was found guilty of 
thc criminal otl'cnsc o f  Crinlcs against 1.lulnanity in \,iolaiio~l o f  Anicle 172 (1) d) and k) of 
the BiH CC co~n~~i i t ted by the acis described in sections 1 ihrough 3 o f  the con\*icting p;ln o f  
the operative pan o f  the \'erdici, and for the above tltcntioned criminal ofTense he \\'as 
sentenced to 10 years o f  i~nprisonment. Pursuant lo Anicle 284 c) o f  ihe BiH CPC he \\.as 
:lcqi~iticd o f  ihc chargcs that hc co~nmiitcd thc actions dcscribcd in illrcc scctions ol' thc 
z~ctluitting pan o f  the \'erdict concenrrd. 

The lint instance panel, by applying Anicle 56 of the BiH CC, credited the time the Accused 
spcni in ct~stody. co~n~ilcncing on 20 1)ccclnbcr 2005, tor\-ards tllc scntc~~cc o f  imprison~ncni. 
while pursuant io Anicle 188 14) o f  the BiH CPC ii reli?red hit11 o f  the duty io rei~~ibtrne t l ~ e  

costs o f  ihc cri~ninal proceedings. 

I'ursua~li 10 A~ticlc 198 (2) o f  t l~c Hil.1 CPC. thc illjurcd panics wcrc rcfcrrcd to tnkc c iv i l  
action \\'iill their clnilns under properly 1;1\\#. 

The Prosecutor o f  the Prosecuior's Office of 13iH: hlirsad Sirika, and Defense Atlome!. for 
thc Accuscd I<ndisav Ljubinac, la\r*ycr SaSa Ibri~lj: lilcd ti~ncly appeals from tlrc Vcrdici. 

S t ~ d  Hosrtc i ilercego~~irre. Snrujnqo. 111. Krtiljice Jrlriir hr. 88: IP) 





Esplainitig the above ~iientioned yrou~ids for the appeal, the DeTcnse Auorncy indicates thn~ 
thc Accuscd did not co~ntnit tlic criminal ol'fcnsc lic \\,as tbu~ld guilty of. i.c. that hc actcd 
upon the order o f  ntilitar). and police authorities, that hi. just perforriletl the job o f  i t  driver: 
that at the ti111e rele\.n~tt to the indictment he \\,as not n ~nembcr o f  the Serb Aniry at all. r\s the 
evidence corroborati~ig this argument, he refers to the Certificate o f  the BiH Ministry o f  
Ilcl'cnsc. 

Contrary to the quoted arguments o f  the appeal, this Peltel i s  o f  the opinion that the lirsi 
instance I'anel evaluated correctly and conlprehensively both the physical evidence and tltc 

tc~ti~nottics o f  tlic \\,itticsscs licnrd. and bnscd on thc contcnt thc coun mndc tlic corrcct 
coriclusion regnrdins the panicipation and the responsibility o f  the Accused for the cri~tlinal 
ofTetise lie \'as found guilty 01.. The arguments o f  ihe appeal {hat at the tinie rele\-ant to the 
Indict~iient the Accused \\,as not a nienlber of the Serb Antiy i s  in the first place ungrounded 
and also contrndictory to tltc physical cvidcncc of  tltc Proscctltor's Otticc o f  8il.l: as follows: 
Order o f  the Co~n~nander o f  the Drinn Corps o f  28 June 1994, List o f  Resenve Military 
OiXcers: deployed at the h4ilitary Post 7084, and pnrticulnrly the Proposal Ibr the pro~iiotio~i 
o f  Ljubinac Radisnv into tl ie rank o f  Reserve Sergeant I' Class: o f  30 May 1994, which 
clcarly rcst~lt in tlic fact that tltc Accuscd was a tnc~nbcr o f  thc Anny o f  Kcpublika Srpska as 
o f  20 May 1992, that lie \\,as protnoted to the rank o f  Sergeant on 22 Decetiiber 1991: \rliile 
the Certificate ofthe BiH Ministry o f  Defense o i  I 5  Horembcr 2006, \\*hicli the defe~isc refers 
to and \\~liicli cottfir~iis that the Accused \\'as engaged in the war in the capacity o f  a soldier, 
according to thc data 01' thc Ministry of' Dcfc~tsc llcpan.tncnf in  Kog;tricn during the pcriod 
from 17 August 1993 to 6 June 1996: does 1101 cliallenge the inttlienticii!' and credibility o f  the 
facts arising Sro~ii the above iiientioned evidence. Besides, the Accused does not dispute at a l l  
that he \\,as present in  the territory concerned and at the t in~e relevant to the lndicttnent and 
that hc pcrSonncd t l ~ c  job o f  a driver, givcn that hc i s  o f  thc opinion that his rolc oTa "drivcr" 
escludes the possibility o f  perpetri~tion o f  the criittinal o fe~ise for \\*hich lie \\.as found guilty 
of. Funher ill the test o r  the reasoning the Appcllatc Panel i s  going to give i t s  conclusioti 
about the above nientioned. Ho\\r\*er, i t  i s  necessary to e~riphasize that the rncrttbership o f  fltc 
Accuscd in  a military or policc formation is irrclc\,ant for adjudicatiott in this lcgal inaucr 
because the i~fore~iic~it ioned is not the capacity \rliich wot~ld constit~tte a siynifici~nt ele~nent 
o f  t l ie  crititi~tal o f inse  o f  Cri~iies against Humanity. The iniponant thing is, as correcrly ruled 
in the first instance Verdict, the kno\vledge o f  the Accused o f  the \videspread and systematic 
nrtnck aimcd at civilians and thc fact that his acts, by thcir charactcr, intcgratcd fully in tlii. 

attnck iind coiisrituted its pan. The nrgiltttents that the Accused acted esclusi\~ely tcpoti tlir 
orders, that he is nti "outsider", a persort froni tlie rriargitis o f  society and o laid-om worker 
cannot relieve hint o f  the responsibility for the consequrttces that restriled frorii his acls. On 
thc otlicr 11;1tid: his rolc its a "dri\,cr" during tltc course ol'n Sorciblc transfcr ot ' ;~ populatio~t, in 
addition to the h~ltil lnient o f  the other above nientioned elements o f  the cri1nin:tl olTense ;tnd 
his awareness that he \reas comniitting the prohibited act and the \r.illingness to do i t :  ntake the 
Accused a co-perpetrator ill the co~ii~nission o f  the crititittal ofTetrse that he \\.as fo~ttid guilty 
ol'tlndcr sccfion I. 

Also, the arguments that the \rit~iesses h4uliidin Knpo and $ernso VntreJ, \vho testified nbout 
the circttiiistances referring to section 2 o f  the coti\~icting pan o f  the Verdict, gave their 
statcmcnts thlscly atid \\,itliout objccti\-ity: contrary to thc Accuscd. \\*hose testimony. 3s 

tleetnetl by the Defcnse Attortiey: \\*as quire convincing: proved to be arbitnry. 
testimonies oft l ie said \vitnesses, the Appellate Panel also fitids that they are 
very con\~incittg, both in  respect to the identity o f  the person who physically 
itidi\~idual cvcnts and acts u~idcnakcn by the Accuscd. 

Slit1 Bos~te i Nrrcrgo~v'~~r ,  Sr~rnjrt~u, ol. Krnljicr J r l r r r e  br. 88; 



So, the rtri~ness h4uliidir1 Knpo has no doubts at all about the idciitity o f  the person \\-ho 
abused hi111 in tlic Kasnd~iik catiip givcn that hc knc\v l i i~n bcforc t l ic  \tsar. :~nd csccpi for t l ic 
nslne oft l ie Accused he also kno\rs his fi~niily situ;~tion iind even t l i e  ii;lliie and occupatio~i o f  
his father. Tlie wit~iess \\!as detained in the snliie rooni nzith Mulinnicd Plelio and ga\,e to the 
Court a very clear and precise description o f  the situation \\.hen and where the Accused had 
bcnrcn him and rMcihamcd Plcho. 'fhc crcdibili~y and tlic autlicnticity ol' his tcsti~nony arc 
i~ddi t io~i i~ l ly  corrobor;~ted by the hct t l iat t l ie  \\,it~iess clei~rl!* sets apart t l ie  situittio~l whe~i the 
Accused gave liinl a cigare~tc, stressi~ig that he did no1 bent hi111 on thnt occasion, which 
results in the fact that the \\'it~iess liad no inte~ition to charge nnyonz \\*ithout grounds. 
I,ikc\visc, in his testimony hc indicntcs: for csomplc, that Kajko KuZiC had iicvcr "lay a fingcr 
on hini". Also, the \vitriess Srnlso Vi~trei  spccilic;~lly ide~i~i f ies the Accused its the person 
who had beaten lii~ii up on t\vo occasioiis, and esplnins iliac the Accused, together \r.ith set-era1 
other persons: was beating him in Kasadnik and that he pu~iched hi111 and kicked him \\-ill1 his 
boots. 'l'llc tcsti~no~tics o f  tlicsc witncsscs arc corroborated by thc tcstimong o f  thc \\-itncss B 
\rvho: th rou~h the door o f  the room \\-liere she \\,;IS iicco~nmodated in  Rasadnik. s:I\\' \\'hen the 
Accused \\*as beating BeCir cuiahija and $erliso Vntrei, nod the wirriess Alija lsakovii \\*I10 

also \\'arched \vlie~i the Accused punched BeCir cutnhija. Tlie testimony that i l i e  Accilsed grave 
in rhc capacity as \\.itncss i s  co~nplctcly oppositc, not only to tlic tcstimonics OF ~ h c  above 
~iientiotied witnesses, but idso to the testinionies o f  ;dl other witnesses u9ho \reere Iieiird and 
\relio were detained in Rnsadnik. Tlie Accused clnims that l i e  had never entered the said 
pre~i~ises or seen Muhidin Kapo, Sc~llso VatreS and Bccir ~ucahi ja ill Rasnd~~ik. \\/her1 
dcscribi~ig ihc conditio~is in IZasadnik hc indicates that 90% ot'pcoplc cariic ihcre \'oluniarily. 
thi~t he does not kno\\' \vhetIier they could lrave i t  Freely (alttio~~gti l ie  i s  not denying that tlie 
guards \\#ere present at the gate), tlint they \rere recei\'ing fruit regularly, thnt i t  was nctunll!. a 
collection center. Escept for the espected denial o f  nil)' panicipation ill the acts l ie  i s  indicted 
for, in his icstimo~iy tlic Accuscd clni~ns that hc \\-as riot intcrcstcd 31 a l l  in \\shy numcrous 
ci\*ilii~ns liild beeti in  Ras;~dnik, \\'ho brought the111 there, \\*hiit happened to them, \\'hich: in 
additio~i to t l ie  lac1 that his tcsti~nony i s  absolutely opposite to the testi~~io~iies of all other 
\\,itnesscs: iii the opinion o f  this I'a~iel clearly suggests the conclusion that i t  i s  directed to 
cvadc cri~nirinl rcsponsibilicy and, as such. i t  i s  unrcliablc and inst~f~icicrtt to clt~llcngc the 
st~the~itirity o f  the testit~ionics o f  all other \\~ittiesses. 

The argutlicnls ot' the appeal that the Accused i s  charged \\pith persecution on ~iational: 
rcligioi~s and political grot~nds! and that thc prosecutio~i did not submit a si~iglc piecc 01' 
e~~idencr i ~ s  ii ronfinni~tion, is irrele\*ant: given that the Accused R;~dis;iv Ljubinac was riot 
bund guilty o f  i l i e  pcrsecutiorr under Anicle 172 ( 1 )  11) o f  the BiH CC but o f  l l i e  rorcible 
transfer o f  populatio~i and ollier i~ihuniane acts o f  similar character intentionnlly causing grenl 
sutl'cring, or scrious i~ijur)' to body or to physical or nicnlnl l ical~h utidcr Aniclc 172 ( I )  d) 
irnd k) o f  the BiH CC. 

Also, there arc 110 grounds for [lie argunients o f  the appeal that the operati\,e part ol' the 
Verdict is i~icom~rvhciisiblc, that is, that ti0111 tlic opcrati\*c pan i t  canliol bc scc~i \r*liicli 
offenses the ;~ccl~sed \\#as fbund guilt!' 01: ;~nd which he wi~s acquittecl of, because tlic 
introductory pans o r  tlie lictunl descrip~io~i refer to t l ie  esiste~ice o f  a \\,idcspread and 
syslematic attack on !he ci\,ilian populntion are identical in both [he con\,icring and acquitting 
pans of thc Vcrdict. 





Based 011 the aforetrtertriot~ed, i t  arises that the Prosecutor's Office failed to collec~ strniciert~ 
evidence that the Accused has committed the actions he is charged ivith under this Co~~nt ,  thus 
pursuallt to Aniclc 281 c) ot' thc 8il.I CPC. the first iristalrcc I'ancl corrcctly acquilrctl lhc 
Acc11st.d. 

Also: the pieces o f  evidence presented on the circumstances referred to in  sectiorr 1 of the 
acquitting pan o f  tlrc opcntivc pat1 o f  thc \'crdict arc c\*aluatcd thorouglily orrd corrcctly. 
They refer to the alleged panicipation o f  the Accused in the separation and the t;rkiirg anfay o f  
I5  civilians on 3 June 1992: \\'I10 \teere ~lierealier killed. Their bodics \\!ere eshunled in 
October 2004 from a inass grave on the location o f  Dizdarcva njiva: near the house o f  
I-jubinac Kadisa\'. 'flrc \vitncsscs Mujo k i t ,  Enisa %itnib, Llsbiba IZamo\-iC. Osmn~ta 
JaZ;~rcviC! Ramiza Hnlilo\,iC, Hilzif Zimit, Amor MaSovit and the \virness under pse1tdony111 
"C:' tes~ilied about the said event. 

Hascd on the tcstimonics of thc above tncntioncd \\.itticsscs, i t  arises irrch~tably that on j Ju~ilc 
1992: the ;~tti~ck o f  the Serb Arnm!' on the \#illage Seljarri started, thiit the tinned mctnbcrs of 
the arlily rounded up a large tiu~nber o f  civilintis from that village and brought them to the 
hot~se o f  Sulcjman curevac where they separated the mcn fro111 the \volnen. A total of i j  
scp~tnrcd mcn \vcrc thcn takcn a\\'ay and killcd, ivhilc tlrcir bodics \trcrc latcr cslru~ncd on rhc 
locetiotr of Dizdareva oji\,;~. 

However: the presence and the panicipntio~r of the Accused in the said separatiotl and 
subscqucnt taking o f  15 men-civilians from thar group, \\tho wcrc tlicrcnlicr killed. provcd to 
br disputsble. The Accused i s  charged \vith these actions under this section. 

Specifically, the tvitnesses Enisa ZimiC and Osnlana JahreviC \\*ere captured on the relevant 
occasion but the)' could not say \\,it11 ccnninty \\'licthcr thc Accuscd \\*as ilctually prcscnl 
during the sepi~rt~tio~r ;tnd r;~king iltvay o f  the i~bo\'c tnentioned persons. 011 the other hi~trd, the 
ueitncss Habiba Ranrovit stated clearly that on 3 June 1992 she did not sec the t\ccl~sed in 
Seljatti. 111 his testimony the \viir~ess ~Mujo Zialii. stales that from half past t\\.o when the 
sllclling stancd until fivc o'clock, which is thc timc pcriod xvithin which rhc capturing and thc 
taking a\\-ay o f  the \*illttgers to the house o f  Sulejnian ~urevac took place. l ie  did not see the 
Accused, but rather hc heard from Slavko Vasilje\'if and Goran Ljubinac that the Accused 
ordered the k i l l i t~g o f  the detained civilians. Of  the witnesses who \\,ere in the detained group, 
the \ritncss C \itas tlic only OI~C \\'I10 statcd that shc had sccn thc Accuscd, that is, that thc 
Arcused p:~nicip;tted in  the suitl sep;lration and tl~nt r\'erytliing \\*as done under his order. Tlrc 
\\,it~ress Nnzif Zi~ttiC \\.atclied the entire e\'ent fronr the forest: at the distance o f  200-300 
lilerers: and in  his testimony he stated that he sat\, the Accused in rront of the housc of 
Sulcjmnn kurc\,ac n11d that hc saw whcn a group \\*;IS separated kom tltc abovc rtrcntiotrcd 
men ti~rd li~ken :t\\xy by I 0  soldiers: including, as l ie testified: the Accused. 

Based on the state o f  the facts established in this nianner: the Coun cannot establish n~ith 
ccnainty \\-hcthcr tlrc Acci~scd actually panicipatcd in thc scparation and thc taking a\\'ay o f  
I5  ci\*ili;t~~s: tnen: \\,hose bodies were thereafier eshumed from the nrilss sn\,e on the loc;~tion 
o f  Dizdarc\*a ~ij iva. That is, by e\-aluating the testimonies o f  the above nle~nioned \\*i~ncsses: 
\iVhich are ob\,iottsly contradictory as regards the decisive fact - presence o f  the Accused on 
thr rclc\,ant occasion in  Scljani - thc Coun took into considcrnrion that only tllc \ritncss:G-. ,, 

/ 5 .  from the group o f  the detained c iv i l ia~~s in her iestin~ony indicittes that the ~ c c t ~ s ~ f i  ~~\"""pcr2,C, supen,ised the process o f  separation and that e\verything was dorie under Iris order. .+ 

Sird BOSIIC i i l e r c r ~ v ~ i ~ ~ r ,  Sortrjn~o, ti/. Krcrljicr J r l r r r r  br. Sf Y 



Ho\vever: tlie Panel l i ~ ~ d s  that in that case the other svitnesses who \rere present tlierc had to 
see the Accused: ns the person giving orders and coordinati~ig the acti\,ities o f  i l i e  others. 
Given that in rhcir tcstililonics Enisa ZiniiC, Osmana JaSarcviC, Ihbibn Ka~noviC and Mujo 
Z i~n i t  did not corrohor;ite tlie statenlent o f  the \\-itness C: the Coun could not give full 
crede~ice lo this ~ a r ~  01' her testi~llo~iy. Tlie Pnnel further fitids that tile testi~iionies ol' these 
\\-it~~rsses: due to the fact thnt these are directly detained persons: are more ai~thrntic and 
wliablc t l i a ~ l  tliv tcstitnon)' ol'tlic witncss Nazif Zi~niC, \\,lie \\~arclicd tlic c~it irc cvcnt from t l~c 
side, that is, from the forest ;I! sonie 200-300 metcr distance. 

Given the above mentioned: and lacking otlter corroborating evidence, the Coun could 1101. 

\\.it11 ccnainty, find \r,lictlicr tlic Accuscd has com~nittcd thc acts lie is clinrgcd \\*it11 under this 
section. So, having the obligation 10 resol\'e by the verdict and in a msnner illore fa\,onble to 
the t\ccused any doubt i t1 refere~ice to the esiste~lce o f  tlie facts co~istituting elemetlts OF the 
criniinnl offense, in  reference to this section o f  the Verdict and lacking tl ie evidence, he 
should haw bccn acquitted ofthc charges, ns correctly done by tlic lint insiancc Verdict. 

Then, ill reference to section 3 OF the acquitting pan oFtlie Verdict: the Appellate Pairel shares 
the tilldings o f  the first instance Court tliat, based on the presented evidence, specifically the 
contcnis ol'tcsti~i~onics o f  tlic witticsscs Alija Isako\,if and E11vcr HcSlijn: i t  i s  not possiblc to 
establish positively \tehether the Accused took any concrete iicti\*ity \trhich, according to its 
colitetii, \\'auld co~lstitute a physical ntid direct perpetration o f  the criminal 01Te1rse of inurdcr 
uvithin the criminal offetlse o f  persecution ns Critties against Hutrianity, in a nlaniier as 
spccificd it1 the opcrntivc pan ot'thc \lcrdict. 

As regards t l ~ e  nbo\-e nientioned! the contested \lerdict correctly states that based on the 
testiniotiy or the \\,itness Alija Isako\,if, who \\,as \\#niching when a certain Macola arid 
ailotlicr man: Ibr \\,horn hc found out latcr that i t  was Kndisav I,iubitinc, took a\vay Mustath 
BrJl i j i~ fro111 the S.SC Vcljko I'lcr1roi:iC; i t  i s  not possible to conclude \ \ ~ i t l i  cenainty that the 
Accused killed hinl. None ol' the witnesses heard sat\* that tlie Accused killed the itljurcd 
party, \\,bile the e\,idence presented indirectly sucR ns ihe res(irtror~y o f  the ccitness Enver 
HcJlijn, \\.ha stated that ltc had hcartl t l iat his brothcr had bccii taken out o f  thc camp and 
killed by Mucolit's people, is not suflicient for tlie Coun to conclude ivith certainty that the 
Accused killed the injured party: that is: that he is responsible For his disappearance. 

In tlic light o f  tlic aforc~nct~rioncd, thc argument o f  the Prosecutor's OlXcc tliat tllc Accuscd 
"fi~ilcd to over us pan o f  his defense n single piece o f  specific evidence corrobontinp the 
a\rcrllletlr that he did not panicipnre ill ri le taking a\vay and disoppeararlce o f  the detr~ist" is nor 
accepti~ble given that the burde~t o f  prool'ortl~e facts contained in the I~idictmenr l ies \virll the 
I'rosccu~or:~ Ollicc: \r'liilc tlic prcsuniptio~l o f  ~ I ~ I ~ O C C I ~ C C  i s  applicd to t l ~c  Accuscd ivhich. 
~ ~ I I ~ L I I I I I ~  to the itbo\,c mentioned, he is not bound to prove. 

Co~~trary to the a r g ~ ~ ~ ~ i e n t s  o f  the appeal o f  the Prosecutor's Office: the Appellate I'oncl deetils 
that thc protiounccd scntcncc o f  t c ~ i  ycnrs o f  imprisonment i s  ndcquatc to thc dcgrcc ol' 
c r i i l  l iability the 11101ives for prrparnting the offence: the degree o f  d:~~ixer to thr 
protected object, and the personal situation o f  i l i e  Accused: and \lint i t  will aclrie\-e i l i e  
purpose o f  critliinal sanctions and punishmetit. In this respect i~ is  necessary to poi111 out that 
thc kno\\*lcdgc and \\,illingticss to co~nmit thc crimi~ial offc~isc mny itppcor \vith ditTcrc~~t 
intensities neithin the same fonu o f  guilt: as correctly noted in  the first instance Vcrdicr.bv 
co~icll~ding tliat t l ie /\ccused, in  the coticrete case, did not have a high le\*el 
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I t  i s  also ittlpona~it to consider  he lhct that he \\.as not the organizer or leader o f  the entire 
crilnit~al acti\'ity: \\,hich also has to reflect on the duratiori o f  the intposed sentence. ~ l though 
tlic Proscculor is rig111 \\.hen stating that csccssivc drinking bcforc the \v;tr cannot be lakcti as 
;I mitig;rting circutnsi;tnce on the p;tn o f  the Accused \\-he11 meting out the pu~iish~ncnt (in 
panici~lar i f  rve take into col~sideration that, according to the findings and opinion o f  the 
espen \\*itness, his capacity to comprehend the gravi~y o f  his actions and to co~lrrol his actions 
at thc timc o f  pcrpctratiotl o f  thc crinlinal offcnsc was 1101 dinlinishcd significantly) and that 
four persons t;~ken to be used ;IS human shields \rere underage, the Appell;ttc Panel i s  o f  the 
opinion I I~I  the protlou~lced sentence is correctly tneted out and that i t  \\*ill achieve the 
purpose o f  punishnlent referred to in Anicle 39 of  the BiH CC. 

The Panel also reh~sed ;is ungro~~ndetl the objection o f  [he I'rosecutor:~ Orfice o f  B i l i  
referring to the facl that the Accused i s  relieved o f  the duly to rei~nburse the costs of the 
criminal proceedings: being ofthe opinion that the first instance Panel held correctly 1ha1 the 
Accuscd is ~~nc~np loycd and that his four ~ncrnbcr i'a~nily i s  supponcd by tllc \\'ifc's salary in 
the alnounl o f  Kkl 250 per 111onth: {rhich indicates the conclusio~r that he i s  indigent atid tI1;tt 

he has no Ii~nds to rei~nburse ihe costs concerned. 

It1 rcfcrcncc to thc dismissing pan of thc \'crdict, rhc Appcllatc I'ancl: rc\*ic\rei~~g thc cnsc lilc, 
found th:t~ the ltldictment o f  the Prosecutor:s Office o f  BiH nltn~ber KT RZ-174105 dated 8 
 may 2006: wllich \\.as confinned by the Preli~tlinary Hearing Judge on I 5  May 2006, the 
Accused \reas indicted that: by the actions described in  Counts I through 8: he has conl~i~itted 
thc criminal oft'c~lsc o f  Cri~ncs against kluma~~ity undcr Aniclc 172 (1) h) in cor? j l~~ lc t io~~ with 
:I): d): e )  itnd k) o f  the BiH CC. 

Oy the amended indicttnent o f  the Prosecutor's Office o f  BiH number K T  RZ-174105 dnted 
31 Jn~iuary 2007, filcd during thc main trial, thc Prosccutor \vithdrc\\* Count 6 o f  thc original 
I~idict~nent \vhile Coutlts G and 7 \\,ere ~nerged into new Count 4 o f  the a~nendcd Indict~tlent. 

Article 283 c) of' [he DiH CPC regulates that the Coun, i f the Prosectitor \r,ithdrarcgs the 
chargcs bct\vccn tlic beginning and thc cnd o f  the mait1 tri:~l: shall liarid do\\*n the vcrdict 
tlistnissitlg the chitrges. 

111 the concrete case: the Coifrt did not act pursuarlt to the Article quoted above and il failed 
complc~cly to rulc on Count G o f  the Indic~~ncnt. As a rcsult. boll1 tlic opcrati\,c pan and 
rei~soning o f  the first instance Verdict do not contztin the facts related to the said event. and 
fro111 the \'erdicr i t  can not be seen \r.lletlrer !he Accused has ever been prosecu~ed or ~r ied Tor 
the offer~se described in the Count concerned. 

Although Aniclc 306 ol'the 8 i H  CPC stipul;t~es thi~t the Pit~ir l  o f  the Appellate Division shall 
review 1l1e verdict only insofar as i~ i s  co~itesced by the appeal. and the appeals filed by the 
Prosecutor's Oflice o f  BiH and by the Defense do not object to such actions o f  the Coun, the 
Appcllalc I'ancl concluded that a disregard 01' such an obvious crror o f  thc first instancc 
Verdict \\eo~tltl constitute ihe viol;ttion o f  the right ofthe Accused to a Fair trial. Therefore: the 
Panel decided by direc~ applicatio~i o f  the European Con\.ention for the Protection o f  Hu~nan 
Riyhts and Fundamental Freedonis: to decide c.r oficio on this pan o f  the lndictnletit as well. 
in thc malincr prcscribccl by ~ l rc  In\\# and at the snmc rinlc inore favorable to ihc Accuscd. 'l'lic 
Panel ;dso took into consideration that by rendering the second inst;tnce Verdict, the criminal-, 
proceedings agnitlst the Accused \\*auld becotiie litral, and that he wil l  not have 
to contest the rendered decisior~ by any legal re~~ledy, therefore: he \\,ill 
subscqucntly point to thc starcd f a1 'I urc. 
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The Appellate I'anel finds the grounds for revision o f  the firs1 instance Verdict i ~ r  the pan not 
contcs~cd by ilic nppcal. pri~narily in llic proisision o f  Aniclc I1  I t c~n  2 o f  thc C o ~ i s r i ~ i ~ ~ i o ~ ~  o f  
Bosni;~ and Hcrrego\,in;l \\ehicli regulates that the righ~s and freedoms set fonh in the 
Europeari Conre~i~ ion Tor the Protection OT Huiiinit Righ~s acid Fundsi~ie~i~al Freedoins 
(hereillafter: the ECHR) and its Pro~ocols shall apply directly ili Bosnia and Uerzego\,i~la and 
have priorily over all other la\\*. 'l'hc ECI.IK in its Aniclc G stipulates that cvcryonc is cn~itlcd 
lo a fair trial: \\.liere tlie principle concerned applies to the proceedings as ;I \rhole and i~iiplies 
3 ln\r,li~l conduct olproceedings and rendering o fn  decisior~ based or1 lntrr. 
Considcrii~g that in  the concrete case i t  i s  indisputable tha~ all (he legal requirenie~~~s under 
Aniclc 283 c) ol' ~ l i c  Uil.1 CPC arc inct. tlic Appcllatc Pa~icl llolcls  hat rc~idcrilig the vcl.dict 
dismissing the charges under this Count o f  [he Indictment provides for the h~lt and correct 
application o f  the rights in  a manner not detrinle~ttal lo n l ~ y  o f  the pnnies lo 111e proceedillgs: 
while respecling the principle of a fair trial in terms o f  Anicle 6 o f  the ECHR. 

Funher: :kt the same tinir tlie Appellate Panel! by reasons o f  etliciency, corrected the obvious 
~nistnke o f  (he lirst instance I'atiel in reference to the cnlci~latio~t oTcustody, as indicnted by 
the Defense Attor~iey at the session o f  the Appellale Panel, given that according lo the first 
illstance Vcrdict ~ h c  t i~nc that ~ h c  Accuscd spent in  prc-lrial custody ns o f  20 I~cccmbcr 2003 
oii\\*ards \\-as credited to the pronouilced senicnce o f  ii~iprisoil~nent, \\*liilr from the Decisio~i 
on Ordering Custody number S-KKN-O4/ljJ dated 20 Decel~lber 2005 i t  nrises tlla~ the 
Accused was in custody as o f  16 Deceniber 2005. 

Pursuant lo above mentioned and according to Anicle 3 lO(l) in  corl~~tnction \\,it11 Anicle 3 I; 
ofthe BiH CI'C, by directly applyi~ig Anicle 6 ofthe ECHR, i t  has been decided as stated in 
the operative p;lrt o f  the Verdic~. 

ivli~~utes-taker 
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