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SUD BOSNE [ HERCEGOVINE

Ref. number: N-KR/06/1635
Sarajevo. 24 August 2007

IN THE NAME OF BOSNIA AND HERZEGOVINA!

The Court of Bosnia and Herzegovina. Section | for War Crimes, sitting in the
Panel composed of Judge Hilmo Vucinié, as the Presiding Judge, Judge
Shireen Avis Fisher and Judge Paul M. Brilman, as members of the Panel,
including the Legal Associate Dienana Deljkic Blagojevié as the Record-1aker,
in the criminal case against ithe accused Nenad Tanaskovié. for the criminal
offense of Crimes against Humanity in violation of Article 172 (1) (a), (d). (e).
0. (g). (h) and (k) in conjunction with Article 180 (1) of the Criminal Code of
Bosnia and Herzegovina (BiH CC). npon the Indiciment of the Prosecuior’s
Office of BiH Ref number KT-RZ-146/05 dated 29 September 2000, after the
public main trial. which was paritly closed to the public, in the presence of the
Prosecutor of the Prosecutor's Office of BiH., David Scinvendiman, the
accused Nenad Tanaskovic in person and lis Defense Couwnsel Dragan
Borovéanin, attorney-at-lave  from Sokolac, and Radmila Radosavijevié,
attornev-at-leny from Visegrad, following the deliberarion and voting, on 24
August 2007 rendered and publicly announced the following:

VERDICT

THE ACCUSED:

NENAD TANASKOVIC alkla “Neso™, son of Momir and Stanojka, born on 20
November 1961 in the village of Donja Lijeska, Visegrad Municipality.
Personal ldentification Number (JMBG): 2011961133652, Serb. citizen of
BiH. residing in Donja Lijeska ar No. 16, Visegrad Municipality. unmarried.
literate, completed secondarv school, qualified driver, employed. no prior
convictions, military service completed in 1981 in Slavonska Pozega. currently
in pre-trial custody pursuant to the Court of Bitt Decision,
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HAS BEEN FOUND GUILTY
1. Of the Following:

In the period from April through late June of 1992, during an armed conflict in
Bosnia and Herzegovina, as a reserve policeman of the Visegrad Public
Security Station of the Trebinje Security Services Center, he participared in a
widespread or systematic attack on Muslim civilian population in the territory
of the Visegrad Municipalin: by the Army of the Serb Republic of Bosnia and
Herzegavina (“the Army"), Police and paramilitary formations, which was
carried out pursnant to policies of the Army. the police, paramilitary
Jormations, the Serb Democratic Parn: ("SDS ™). and other organizations, and
with the purpose of removing Bosnian Muslin inhabitants from the territory of
the Municipality of Visegrad. which was an attack during which hundreds of
civilians veere killed, 1ortured, bearen, illegally: deprived of liberty:. detained in
inlnumane conditions. and forcibly transferred ont of the territory of Visegrad
Municipaliry:, women were raped and their properiy was illegally confiscated,
destroved or burnt down, all on religious, national or political grounds. whicl
are atiacks the Accused had knowledge of and participated in them, in as much
as:

[. In mid-May 1992, together with Nenad Mirkovié and an unknown
soldier of the Uzice Corps, he arrived bv a red “Zastava 750" -"Fiéo"
antomobile in a village in the territory of Visegrad Municipality, in front of the
house of Wimess A. a civilian; having fired a bursi of automatic rifie fire
above her head. he told her thai she was the one he was looking for and then
he forced her to get into the car. where he threatened her thar she would be
raped, cursing her; he also 1old her that she vwould have ro “pray the Lord's
praver and make the sign of the cross™. and thar her familv wonld never see
her again; then, coming 10 a nearby village and the house of Viadimir
Draskovic, he and Winess A came out of the car and gor into a “Lada”™
vehicle owned by Junuz Tufekcié. another civilian, whom he forced 1o drive
theni 1o the Cultural Center in Visegrad, where he forced the nvo of them out
of the car and took them at gunpoint to the Police Station in Visegrad. after
which Tufekcié was imprisoned in the Police Station with other detainees,
where Witness A was interrogated by Drago Samardzic and was then placed in
a room in the Police Station where she was later raped by nvo unknown
soldiers.

2 On 23 May 1992, he and Novo Rajok, Milos Panteli¢, and

Stavko,
Trifkovic deprived civilians Suvad Dolovac and his brother Kemal D, )

1/‘:\ M
3
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their libern: in the Osogjnica neighborhood of Visegrad and took them to the
local comnumity office in the village of Donja Lijeska for interrogation;
during the interrogation, the accnsed Tanaskovic repeatedly hit Kemal
Dolovac with his fisis and then gave him a severe blow in the back with a rifle
barrel; several times he also hit Suvad Dolovac, who was also repeatedly hit
by Novo Rajak; afterwards. the Accused and Novo Rajak took Suvad and
Kemal Dolovac 1o the Police Station in Visegrad, where they were detained for
Jour davs. Suvad Dolovac was released. whereas his brother Kemal remained
in the Uzammica barracks in Visegrad.

3. On 25 May 1992, in the village of Kabernik in Visegrad Municipaliry,
together with mnideniified soldiers. the Accnsed grabbed M.M. as he was
coming out of the woods. he tied his hands, threw him in a small truck, and
drove off 1owards Donja Lijeska. after which the Accused and Novo Rajak
brought the heavilv beaten prisoners M.M. and his father H.M. inio the
Uzammnica barracks, where the two prisoners told the other prisoners that the
Accused and Novo Rajak had beaten them up.

4. On or abont 31 Mav 1992, the Accused and a group of army members
attacked nndefended villages populated by Muslims, thar is, villages of
Osojnica, Kabernik, Holijaci and Orahovei, and captured male civilian
residents from those villages, and 10ld them that they were doing it 10 protect
the soldiers from mines and from atiacks bv Muslim forces, threaiening to kill
anvone who attempted 10 run awav: then. theyv loated one shop and set honses
on fire: the Accused personally set nvo of the honses on fire: dring the night,
on the prenvses of the Primarv School in Orahovei. where thev all were
staying for the night. Salko Sabanovié and another man were repeatedly called
out of the room where the men were detained and taken 1o another room in the
school where they were severely beaten by: Nenad Tanaskovic, Milos Pantelic.
and five or six other soldiers: the next dayv. the prisoners were marched in the
direction of a bridge and they were threatened that thev would all be execnied;
then they were taken to the Uzamnica barracks in Visegrad, from where thev
were released a fevw hours later.

5. On 14 June 1992, the Accused was in one of the buses that was
transporting Muslim civilians from Visegrad 10 the tervitory controlled by the
Army of Bil: they eere forced to leave their places of residence due to
unbearable living conditions and threars of dearh if they did not leave
Visegrad: wwhen they arvived in a place called [Sevié Brdo near the border
benveen Sokolac and Olovo municipalities, men under the age of 65 were
ordered 10 stay: in the vehicles, whereas the wwomen. children, ancd men over the—.-
age of 65 were ordered 10 get our of the vehicles. which they did an e
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Accused velled to the group of women. children and elderly people who were
leaving the vehicles that they should go 10 “Alija’s siate ™ and that their men
would be released when the drmy of RBiH released some of the captured Serb
soldiers.

7. On 16 June 1992, as Mula Kustura. her son Enver Kulovac, and Camil
Kopic, and a group of other Bosniaks. were returning home because of an
unsuccessful arrempi 10 leave Visegrad. on their weay from the Old Bridge on
the Drina River 10 the apariment where Mula Kustura lived, the Accused and
an unidentified soldier ordered Enver Kulovac and Camil Kopic 1o get into ¢
Golf awmomobile. which thev did: the nvo were then driven away by
Tanaskovic: other people later told Mula Kustura that they: had seen her son in
prison.

Thus. as described above. as part of a widespread or sysiemaiic anack against
the Mustim civilian population from the iervitory of Visegrad Municipality,
with knowledge of such atntack and participating in it, and knowing by his acts
and omissions thar he was participating in it by perpetraiing or aiding or
abeiting with discriminatorv intent based on political. racial, national. ethnic.
cultural, or religious grounds; he is responsible for the imprisonment of Junus
Tufekéi¢ and Witness A: the rape of Wiiness A: the torture and imprisonment
of Suvad and Kemal Dolovac; the torture and imprisonment of M.M. and H.
M.; and the torture of Satko Sabanovié and another man. setting houses on
Sfire. imprisonment of civilions. forcible wransfer. imprisonment of men under
the age of 63 and deprivation of freedom imprisonment of Enver Kulovac and
Camil Kopic.

Wiherehy he committed the criminal uffence of

Crimes against Humenin under Ariicle 172 (1) (h) of the Criminal Code of
Bosnia and Herzegovina_in relation to the following:

I. per sub-clause ) (deprivation of libertv of Winess A and Junuz
Tufekcic), g) (rape of Witness A), f) (torture of Witness A resulting from
the rape ) in respect of Count | of the Indictment;

2. per sub-clause ¢) (deprivation of liberny: of Suvad and Kemal
Dolovac). f) (torture of Suvad and Kemal Dolovac) in respect of Count 2

of the Indictmen; S :‘..‘f.'.‘,\:'b..

o, 1
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3. per sub-clause e) (deprivation of liberty of M.M. and H.M.). f) (torture
of M.M. and H.M.) in respect of Count 3 of the Indictment;

4. per sub-clauses e) (1aking of civilian prisoners). f) (torture of Salko
Sabanovi¢ and another man) and h) (persecution - destruction of
properny) in respect of Count 4 of the Indictment;

5. per sub-clause d) (forcible transfer), e) (imprisonment of men under the
age of 65) in respect of Count 5 of the Indicrment;

7. per sub-clause e) (deprivation of liberty of Enver Kulovac and Camil
Kopié) in respect of Count 7 of the Indictment:

all in conjunciion with Article 29 (Accomplices) in respect of Count | (e), 2. 3,
4. 5, and 7 of the Indictment, and Article 31 (Accessory) in respect of Count |
of the Indictment (f) and g). all as read with Ariicle 180 (1) of the Criminal
Code of Bosnia and Herzegovina.

Therefore, pursuant to the provision of Article 285 of the Bitl CPC, with the
application of Articles 39, 42, 48 of the BiH CC. the Court of Bili Panel

SENTENCES

THE ACCUSED TO THE SENTENCE OF IMPRISONMENT FOR A
TERM OF 12 (TWELVE) YEAKS

Pursuant 10 Article 56 of the BiH CC. the time the Accused spent in pre-trial
custocly ordered by this Cowrt’s Decision from [1 July 2006 uniil he is
commiitied 10 serving his senience. shall be credited toward the pronounced
sentence of imprisonment.

Pursuam 1o Article 188 (4) of the BiH CPC. the Accused shall be relieved of
the dun 1o reimbinse the costs of the criminal proceedings and the cited costs
shall be paic by the Court of BiH.
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Whereas, pursuant 1o Article (284) (1)( 3) of the BIH CPC. the Accused

HAS BEEN ACQUITTED

Of the following charge:

6. On 16 June 1992, while soldiers were 1aking prisoners out of the iruck
and on the Old Bridge in Visegrad, killing them and throwing them into the
Orina river. the Accused forced Witness C and another elderlv Muslim man
(both civilians) 1o clean blood, bodies. and bodv parts off the bridge in
Visegrad and then the Accused 100k Witess C to the garden of the Horel
“Visegrac™ where he beat him and forced him 10 lick blood off the ground:
then he took him to the Visegrad High School Cemer, which was used as a
detention center and, together with an unicdentified soldier. he bear Witness C
again, hitting him swith a wooden baton which broke, and kept kicking him
while the other soldier was hitting him with a rifle buir and his blows were
much weaker: the Accused then hit the wife of Witness C, who was begging
hint to stop beating him. and in all of that he broke two of her teeth.

Whereby he would have committed the criminal offence of Crimes against
Humanity under Article 172 (1) (f). (h) and (k) of the BiH CC in respect of
Comnt 6 of the Indiciment.

Reasoning

A.  Prosecutor's Office Indiciment  Ref. nmmber KT-RZ-146/05 dated
29 Seprember 2006, confirmed on 6 October 2006. charged the Accused with
the commission of the criminal offense of Crimes against Humaninv in
violation of Article 172 (1) (a). (e), (). (g). () and (k} of the Criminal Code of
Bosnia and Herzegovina.

B. A1 a hearing held before the Preliminary Hearing Judge. the Accused
entered a plea of not guilrv 1o the cited criminal offense.

CIWMATI
C. On 13 March. 20 March, 27 March and 3 April 2007. the Panel was, c'l5§'éd,."‘,"’\\
to the public for the portion of the main trial when the Prosecution
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Witness Protection Measures was discussed and during the taking of personal
details of witnesses Suad Dolovac. Witness A. Witness B, Wimness C and
Witness D, who were direct eve-witnesses and victims of the commission of the
acts with which the Accused has been charged. thus wimess Dolovac,
Witnesses B, C and D requested protection due 10 the fear for their personal
safetv and the saferv of the members of their families. Except for wimess A,
these witnesses testified in the open-session hearings. The public was excluded
during a portion of witness A’s testimony for the reasons of protecting the
witness's intimate life. Pursuant to Article 235 of the BiH CPC, the Panel may
exclude the public during a part of the main trial if it is necessary to proiect
the personal and intimete life of the injured party. As this wimess gave
evidence in public about delicate and sensitive matters, which at all times
constitutes a risk to the private and personal lives of witnesses-victims. the
Panel has found justificarion in rendering this decision for the reason of
protecting the personal and intimate life of the injured partv. that is, the
interest of the witness. The Panel also exciuded the public from the part of the
main rial held on 26 June 2007, at which the Defense’s Motion for Protection
Measures for Defense witness M was discussed and personal details of ihis
witness were taken, for vwhom the protective measures were ordered for the
reasonys of his personal safery and for the job this Witness performs. Witness M
testified in an open session.

D. Pursuamt 10 Article 4 of the Lavw on the Transfer of Cases from the ICTY 1o
the Prosecutor’s Office of BiH and the Use of Evidence Collected by the ICTY
in Proceedings before the Courts in BiH, the Court of BiH rendered the
Decision Ref. number X-KR/06/165 dated 26 June 2007 granting in part the
Prosecuior’s Office of Bill Motion dated 21 Decemnber 7006 and accepting
some of the facts established in 1the final Judgment in the Prosecutor vs. Mitar
Vasiljevic Case (1T-98-32). Those facts are as follows:

/. “From 4 April 1992 Serb politicians repeatediy: requested that the
police be divided along ethnic lines” (para 42)

2. “Soon thereafter, both of the opposing groups raised benricaces around
Vigegrad. which was followed by random acts of violence including
shooting and shetling” (para 42)

J. " early April 1992, a Muslini citizen of Visegrad. Murar Sabanovié,
took control of the local dam and threatened 10 release water™ (para 42)

4. “On abour 13 April 1992, Sabanowc released some of Ilze—waiez

damaging properties dovwnsiream”™ (para 42)
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“The following day, the Uzice Corps of the Yugoslav National Army
("INA") intervened. 100k over the dam and entered Visegrad™ (para 42)

“Even though many Muslims left Visegrad fearing the arrival of the
Utice Corps of the JNA. the actual arrvival of the Corps had. at firsi. a
calming effect” (para 43)

“After securing the rown. JNA officers and Muslim leaders jointly led a

media ccmpaign 10 enconrage people to return to their homes™ (para
43)

“Many actually did so in the later part of April 1992" (para 43)

“The JNA also set up negotiations benveen the nwo sides 1o 1y 1o defuse
ethnic tension” (para 43)

“The Uzice Corps was composed exclusivelv of Serbs ™ (para 43)

“Convovs were organized. empiving many villages of their non-Serb
population. On one occasion, thousands of non-Serbs from villages on
both sides of the Drina River from the area around the town of Visegrad
were taken to the football siadium in Visegrad. There, they were
searched for weapons ” (para 44)

“Many people living on the right side of the Drina River either siaved in
1the 10ven of Visegrad, went into hiding or fled ™ (para 44)

“On 19 May 1992, the JNA withdrew from Visegrad™ (para 43)

“Paramilitary units staved behind. and other paramilitaries arrived as
soon as the army had left ioven™ (para 43)

“Some local Serbs joined them ™ (para 45)
“Those non-Serbs who remained in the area of Visegrad, or those who
rettrned 10 their howmes. found themselves mapped [and) disarmed”

(para 47)

“Many other incidents of ...killings of civilians 100k place in Visegrad
o thi - SO @O ¥ ? i SerbCitiz
dnring this period. IFrom earlv April 1992 onwards, non=Segrbi citizens
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also began to disappear. For the next few months. hundreds of non-
Serbs. mosthy Muslimi, men and women. children and elderly people,

were killed” (para 51)

18.  "Manv of those who were killed were simply thrown into the Drina
River. where many bodies were found floating ™ (para 52)

19.  “Hundreds of other Muslim civilians of all ages and of both sexes were
exhumed from mass graves in and around Visegrad municipalin® (para

52)

20, “The number of disappearances peaked in June and July: 1992 ... Most if
not all of those whao disappeared were civilians " (para 53)

21, “Non-Serb citizens were subjected 1o other forms of mistreatment and
humiliation. such as rapes or beatings. Many: were deprived of their
valuables. Injured or sick non-Serb civilians were denied access 1o
medical weatment” (para 54)

o
[A%)

“The nvo mosques located in the town of Visegrad were destroyed”
(para 55)

23, "By the end of 1992, there were very few non-Serbs left in Visegrad™
(para 56)

24.  “Todayv. most of the people living in Visegrad are of Serb ethnicipy”
(para 56)

23, “Proportionally the changes (in ethnic composition) in Visegrad were
second only 1o those which occwrred in Srebrenica” (para 56)

In considering the Motion. the Panel heard the argumenis pur forward by the
Prosecution. wherefrom it follows that Article 4 of the LOTC provides for a
possibility to accept facts established in ICTY judgments. In terms of the effect
of accepting a fact as proven, the Prosecutor argued that such acceptance of
the proposed facts would relieve the Prosecution of the burden of proving that
Jact further. thereby creating a rebuttable presumption thar the fuct is 1rue,
and thar the purpose of Article 4 of the LOTC was 10 achieve judicial
economy.
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The Defense was opposed to the acceptance of any of the proposed fucts
‘established ™ in ICTY proceedings. arguing that none of them incriminate ihe
Accused as a perpetrator in the widespread and sysiematic anack against the
popudation of Bosnian Muslims in Visegrad Municipalitv. The Defense furiher
subniitted that the accepiance of such facts would represent a violation of ihe
Accused’s ECHR right to a fair trial by undermining the presumption of
innocence and the Court’s impartiality.

Article 4 of the LOTC provides thai, ar the request of a partv or proprio motu
the Court. having heard the parties. may decide 10 accept as proven those
relevani facts that are esiablished by a legally binding decision in any
proceedings before the ICTY.

Having held a hearing on this matier on 22 May 2007, at which the Defense
Counsel and the parties were given opportuniry 10 argue their positions, the
Panel considered the arguments of the counsel and the parties and rendered
their decision pursuant 1o the cited article.

Article 4 leaves to the Court the discretion of making a decision as 10 whether
1o accepi the facts proposed. Neither the .OTC, nor the BiH CPC. provide for
the criteria upon which the Court might exercise its discretion. In rendering
the Decision, this Panel relied on the criteria it considered appropriate 10
apply in order 1o exercise its discretion under Article 4. Those specific criteria
took into accownt the rights of the Accused under the lavw of Bil,
incorporating as it does the fundamenial rights protected bv the ECHR. At the
same time, the Panel was mindful of the ICTY jurisprudence thar was
developed in imterpreting the Rule 94 of the ICTY Rules of Procedure and
Evidence. The Panel emphasized that Rule 94 of the ICTY Rules of Procedure
and Evidence and Article 4 of ithe LOTC are not identical and that this Court
is not in anyv way bound by the decisions of the ICTY. However, it is self
evident thar some of the issues confronting the Tribunal and our own Panel
are similar when considering established facts, and thai, therefore, the
considerations will likewise also be similar. Upon review of this criteria in
light of the arguments in this case. the Panel continues 1o be of the opinion
that the criteria fully protect the interests of the moving party, the rights of ilie
Accused. the purpose of the LOTC, and the integrin: of the rial process.

Based on the foregoing. in deciding on this matter the Court considered the
Sfollowing criteria:

/. A fact must truly be a “fact” that is:
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a) sufficiently distinct. concrete and identifiable:
b) not a conclusion, opinion or verbal restimony:
¢) not a characterization of legal nature.

2. Afact must contuin essential findings of the ICTY and must not be
significantly changed

3. A fact must not autest, directlv or indirectly, to the criminal
responsibiliry of the accused.

q Nevertheless. a fact thar has gained such a level of ucceprance as nrue
that it is common knowledge and not subject 10 reasonable contradiction
can be accepted as an adjudicated fact even if it relates to an element of
criminal responsibiliry.

5. A fact must be ‘esiablished by a legally binding decision’ of the ICTY,
which means that the fact was either affirmed or established on appeal
or not contested on appeal. and thar no further opportunin 1o appeal is
possible.

6. A fuct must be established in the proceedings before the ICTY in which

the accused against whom the fact has been esrablished and the accused
before the Court of BiH have the same interests with reference to
contesting a certain fact. Accordinglv, the facts stared in the dociments
which are a subject of a plea agreement or volunary admission in the
proceedings before the ICTY shall not be accepted, given thar the
interests of the accused in such cases are different. often contrary to the
interests gf those accused who utilized their right 1o a trial.

7. A fact must be established in the proceedings before the ICTY. in which
the accused against whon the fact has been established had legal
representation and the right and oppornmity 10 defend himself. |1 is
therefore clear that the acceprance of the facr deriving from the
proceedings in which the accused has not tested it by his evidentiary
instruments is unacceptable for this Panel. Even more so because rhe
accuracy of that fact is questionable, since the accused did not have the
opportuniry (or had insufficient opportuniny to respond to it and 1ry to
contest if. -

All of the facis accepted as proven met the requirements of the criteria, In
particular. all of these facts are relevant to the Accused’s case on the_basis

\\ o af /:-‘\
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that the crimes established in the Vasiljevié Case were comniitied at the same

time and in the same geographical area as those with which the Accused is
chargecd.

The legislative purposes for providing the Court with the discretion 1o accept
as proven’ esiablished facis include judicial economy. the promotion of the
Accused’s right 1o a speedy irial. and cousideration for witnesses in order 10
minimize the number of tribunals before vwhich they must repear testimony: 1hat
is often rammarizing. The LOTC s purpose of facilitating a speeclv irial can be
promotecd in accordance ith the Accused’s right 10 a speedv wial as
prescribed by Article 13 of the Bil CPC and guaranieed by Article 6(1) of the
ECHR. The purposes of judicial economy and consideration for witnesses.
however, can put at risk the Accused’s right 10 o fair wial and the presumption
of innocence. Therefore the Conrt may onlv promote those purposes in a way
that respects those rights. The criterio are designed 1o do this. Otherwise. the
evidentiary proceedings would in fact end 10 the detrimen: of the accused even
before the imminent presenmiation of all of the evidence in the case. In this
pariicilar case. the Panel was mincfil of Article 6 of the ECHR and Articles 3.
13 and 15 of the CPC when exercising its discretion nnder Article 4 of the
LOTC.

The accepiance of established facis ‘as proven’, under the criteria we have
outlined, cloes not relieve the Prosecuior of his burden of proof nor does ii
deract from the presumption of innocence nunder CPC Ariicle 3. The
acceplance ‘as proven’ of facis established in the final judgments of the ICTY
only means that the Prosecutor has mer the burden of production of evidence
on that pariicular fact and does not have 10 prove it further in his case in chief.
Admission of each fact does not in am: way affect the right of the Accused to
challenge any of the accepted facts in his defense. as he would do with anv
other factnal proposition on which the Prosecutor had produced evidence. Nor
does it preclude the Prosecution from presenting additional evidence in order
10 rebut the Defense challenge. Likewise, Article 15 of the CPC is respecied
because the Court is not bound 1o base its verdict on anv fact admined as
proven. The adjudicated facts herein adminted were considered along with all
of the evidence produced in the main iiol.

E. The Bill Prosecitor’s Office adduced 1he evidence by hearing the wimesses
and presenting the material evidence. The following wimnesses were heard
during the main wial: Rahima Zukic. Islam Cero, Suad Dolovac, Satko
Sabanovié. Fazila Cero, Ramic Sabaheta. Mula Kustura, Ferid Spahié. and

S AT T

witnesses using pseudonyns A, B, C and D. AT P
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The Panel reviewed the following material evidence of the BiH Prosecutor’s
Office: map of Visegrad Municipality. Changes in the Ethnic Structure of the
Visegrad Municipalin Population benveen 1991 and 1997 by Ewa Tabean and
Jakub Bijak; AD Visegradmans Ceriificare number 9/07 dated 23 April 2007;
DP Visegradirans Decision Ref. number 155-31/98 dated 22 May 1998 on the
assignment of Nenad Tanaskovic 1o a work post: DP Visegradirans Decision
Ref munber 255/32 dated 23 August 1996 on the assignment of Nenad
Tanaskovic to a work post; Decision of the Visegrad Department of Republika
Srpska Ministry of Defense Ref number 01-208-9/95 dated | December 1995
on the assignment of Nenad Tanaskovié to compulsory ork; DP
Visegradirans Decision Ref. number 140/91 dated 18 September 1991 on the
reassignment of emplovee Nenad Tanaskovic; DP Visegradirans Decision Ref.
number 16/91 dated 17 May 1991 on the assignment of Nenad Tanaskovic to
duties and tasks; SOUR Centrotrans RO (Work Unit) Visegradirans Decision
dated 10 October 1986 on the reassignment of emplovee Nenad Tanaskovic,
SOUR Centrotrans RO Visegradirans Decision Ref. number 99/82 dated 6
September 1982 on the assignment of Nenad Tanaskovic 10 duties and other
tasks: Certificate of filed application/cancellation of ithe insuree Nenad
Tanaskovié dated 6 March 2004; Ceriificate of filed application/cancellation
of the insuree Nenad Tanaskovic dated March 2004; Photo of the Visegrad
Culture Center: Photo of the old Police Station: Two photos of Visegrad;
Photo of the Mehmed Pasa Sokolovié Bridge; Three photos of the Visegrad
Horel from different angles; Photo of the Squnare of Fallen Veterans (Trg palih
boraca): Two photos of Enver Kulovac: Photo of the new bridge in Visegrad.
Record of Exhumation by the Cantonal Court in Sarajevo munber Kri-421/00
dated 9 October 2000: Sketch of the crime scene bv the Criminal Forensics
Department of the Sarajevo Canton Mol Crime Police Sector Ref number
2493/00-2625/00: Photo documentation of the Criminal Forensics Department
of the Sarajevo Canton Mol Crime Police Sector Ref. number 2589/00;
Auntopsy Report case number SP01/4218 dared 3 November 2000: Record of
Exhumation by the Cartonal Conrt in Sarajevo number Kri-414/00 dated 9
October 2000: Sketch of the crime scene by the Criminal Forensics
Depariment of the Sarajevo Canton Mol Crime Police Sector Refl number
2493/00-2625/00: Photo documentation of the Criminal Forensics Department
of the Sarajevo Carmion Mol Crime Police Sector Ref. munber 2582/00:
Autopsy Report case niumber SP01/4148 dated 7 May 2001: Record of
Exhumation by the Camtonal Court in Sarajevo number Kri-447/00 dated 9
October 2000: Excerpt from the Regisier of Deaths for M.M. number 202-
16682/06 dated 2 October 2006: Excerpt from the Regisier of Deaths for
M.H. nnmber 202-16683/06 dated 2 October 2006: Republika Srpska Mol
Cover Letter Ref. number 02-7652/06 dated 11 September 2‘0,(\9.6;.':&{!\ of the
Ve
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reserve police members of ihe Visegrad Public Securin: Station dated 10 June
1992: Istocno Sarajevo Public Security: Center Letter 10 the BiH Prosecutor s
Office. Visegrad Police Station 13-1-11/02-235-152/06 dated 7 August 2006.
Excerpt from the Criminal Record for Nenad Tanaskovié number 13-1-11/02-
235-152/06 dated 7 August 2006: Admission Paper of the Visoko Cirv
Gravevard Ref number 189/03 dated 29 April 2003.

F. The Defense also adduced the evidence by hearing the witnesses Dragisa
Trifkovi¢, Bosko Asié, Suad Dolovac, Ahmet Sejdié, Solomun Janjic, Aco
Nikitovié and Wimness M, and presented the material evidence. namely:
Cacasire map of Visegrad Municipality indicating the movement of the
Accused: Cadastre map of Visegrad Municipality: Photo of the Viasing Hill:
Photo of Pocivala: Phoio of Pocivala — Butrove; Phoio - road 1o Poéivala;
Phoio — Pocéivala, Butrove siijene. Kabernik: Photo ~ Butkove stijene —
Austrian Barracks: Photo - Buthkove stijene. Pocivala. Volijaci: Photo —
Pretisa. Kabernik, Photo ~ board: Photo of Cesko Asib: Photo - Kabernik.
Cancari: Photo — Donja Lijeska Culture Cemter; Photo — Donja Lijeska:
Photo — Osofnica apariment blocks; Photo — Osojnica road;: Phoio of the
accused Nenad Tanaskovié: Set of photos of the Visegrad area: AD
Visegradirans Certificate Ref number 6/07 dated 28 March 2007; 4D
Visegradirans Ceriificate Ref. number 9/07 dated 19 April 2007: Copy of the
military booklet in the name of Nenad Tanaskovié munber 129427: Excerpt
from the Register of Deaths for Ljubomir Ninkovi¢ Ref. numnber 03-202-198/07
dated 25 May 2007: Excerpr from the Register of Deaths for Vojin Ginhovié
Ref mumber 03-202-197/07 dated 25 May 2007: Excerpt from the Register of
Deathis for Josip Neskovic Ref number 03-202-199/07 daied 25 May 2007
Excerpt from the Register of Deaths for Novica Savié Ref. number 03-202-
220/07 dared 19 June 2007; Lxcerpt from the Register of Deaihs for Veljko
Mirkovic Ref. number 03-202-221/07 dated 19 June 2007; Excerpt from the
Register of Deaths for Viatko Trifkovié Ref number 03-202-46/07 dated 7
February 2007: Excerpr from the Regisier of Dearths for Tomislav Lugonja
Ref ninmber 03-202-142/07 dated 10 April 2007; Ceriificate of the Police
Direciorate of the Republic of Serbia Ministry of lnierior Ref. number 015.1-
02/07 dated 12 February 2007; Ceriificate of the Srpsko Sarajevo Public
Security Center, Visegrad Police Station Ref. number 13-1-11/05-222-40/07
dated 6 February 2007. Finally, the accused Nenad Tanaskovic himself gave
evidence at the main trial in his own defense.

G. On 16 July 2007, the Panel visited the crime scenes where the criminal
offense was committed in the territory of Visegrad Municipality_specifically
the location of the Uzamnica barracks, the Culiure Center inZihevillage of
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Donja Lijeska, Trg palih boraca (Square of Fallen Veterans), Visegrad Hotel,
the Mehmed Pasa Sokolovié Bridge. the old Police Station, the Muslim
cemetery and the building where Mula Kustura owned an apartnent.

H. The BiH Prosecuior’s Qffice siated in the Closing Argumenis that the
Prosecutor’s Qffice adduced evidence which proved beyond any reasonable
doubt thar a widespread and svsiematic artack on the civilian population was
carried our at the time when the evenis he is charged with in the Indictnent
occurred; that Nenad TANASKOVIC was aware of such anack; and that in the
context of this atiack, he direcilv participated in certain actions and activities
which are proliibited by Article 172 of the BiH CC, thai is, he unlawfully and
Jorcefully removed parts of the population from the places where they were
entitled 10 be; that he abducted. detained or in other wanner participated in
the actions which caused severe denial of peoples’ freedom: that he persecuted
people based on their national and religious membership: thar he tormred
people by beating them up and inflicting on them severe mental pain and thus
causing strong pains and sufferings: and that he aided and supporied others in
the preparations for the conmmmission or in the commission of the offenses
prohibited under Article 172 of the Bilt CC; that he aided and supported rape
and murder, that he aided and supporied persecution.

Prosecution witnesses Rahima Zukic, Ferid Spahi¢. Mula Kustura testified in
detail abowr those “cleansings™ and convovs. witnesses Islam Cero, Suvad
Dolovac, Witness D spoke abour how thev were forced 1o leave their property
and were nsed as human shields, witnesses Salko Sabanovié. Islam Cero.
Witness D spoke how their personal properiv was plundered and burnt down,
Witness A about the rape, Witness C about murders, witnesses Mula Kustura,
Sabaheta Ramic, Rahima Zukié, Ferid Spahié. Witness B and witnesses Fazila
Cero. Suvad Dolovac, Mula Kusiura, Sabaheta Ramié. Ferid Spahié, Rahima
Zukic. Islam Cero abous the abductions wihich ended in murders. witnesses
Suvad Dolovac. Islam Cero, Salko Sabanovié. Wimess C abour detention,
tortures and death. All these results indicate that the main purpose of the
attack on non-Serb citizens in Visegrad Municipalin: was 10 eliminaie the non-
Serb population. and 10 create circumstances in the Municipality which would
not enconrage the return of the non-Serb population. The Accused stated that
he knev that the number of Muslini population in Visegrad Municipaliry was
reduced 1o a mininnmn. He stated that, in May 1992, he was mobilized and
assigned as a military policeman, which was the position hardly 10 be avoided.
knowing the scale or the plan of what was happening around him, in spite of
his denial that he frequently went 10 Visegrad. He admited thar l:e had heard
tha people had been killed and thrown into the Drina River. 'He‘knew 1hat
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peaple were rounded up and expelled from Visegrad, but he claims that he did
not know that the goal was to ger rid of Muslims: in spite of the very
observable fact thar all those persons expelled from Visegrad were Muslims.
Based on the foregoing, the Prosecutor’s Office moves the Panel 1o find the
Accused guilty and sentence him 10 long term imprisonment for a period of 25
vears.

I. In the Closing Argiumeins presented by the Defense, the application of the
Bit1 CC is contested first, as the Code which is less lenient for the Accused and
the Defense holds that it is necessary 10 apply, pursuant to the principle of
legalitv and the principle of prohibited retroactive application of laws. the law
which is more lenient 10 the perpetrator. which is certainly the criminal code
which was applicable ar the 1ime of the alleged commission of the offense by
the Accused. The Defense also points out the obligation 1o apply: this principle
pursuant 1o Article 7(1) of the Luropean Convention on Human Rights and
Freedoms (hereinafier: the European Convention). Also. the Defense siates
that it is aware of the Decision of the Constitutional Court of Bill in the case
number 1785/06, bur it holds that one decision in a single case does not
represent a general and binding position. When each particular count of the
Indictment the Accused is charged with, inter alia. the criminal offense of
persecution, is in question, the Prosecutor’s QOffice failed to offer evidence
which would prove the essential element of the offense of persecuiion, that
being the discriminaiory intent.

When Count | of the Indictment is in question, the Accused did not have any
conirol over the evenis in the Police Station. and the evidence does not show
that he committed the offense of rape. This Count of the Indictment is based on
the starement of only one wimmess. namelv the protecied witness, and a sentence
cannot be established on such statement.

With regard to Count 2 of the Indictment, the Defense points out that it has not
been proven by any piece of evidence that the Accused committed the murder
of Kemal Dolovac. The evidence concerning the beating of the brothers is also
not reliable. The Accused stated that he did in fact 1ake away the brothers
Dolovac for interrogation, but upon the order by Viatko Trifkovic. Also. the
charges against the Accused for keeping them detained in inhumane conditions
are not founded because he did not have any possibiliny to control or 1o impose
the conditions in the Uzamnica barracks nor is there any reliable evidence
supporting that.
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When Count 3 of the Indictment is in question, the Defense holds that there is
no responsibilin: on the part of the Accused with regard to this Count of
Indictment either. There are certain contradictions in the statements of
Winess B and Fazila Cero regarding the apprehension of M.M., and the
testimony of Suvacl Dolovac with regard to the apprehension of H.M. Also. the
Prosecutor’s Office fuiled to prove anv involvement of the Accused in the
killings of M.M and H.M.

The circumnstances referred to in Count 4 have also not been proven with
regard 1o the accused Tanaskovic. Firsi. the offense concerning the
deporiation and the forced removal cannot be clear from the presented
evidence because the Prosecutor’s Office did not prove the intention of the
Accused to reallv forcefully remove the people. Also. it is clear that the people
who moved in a group toward the school in Orahovci. returned 10 their homes
after a certain period of time. When the participation of the Accused is in
question, the Defense points ont that the escort of the group to the school was
ordered by the superiors and that it was justified from the military point of
view, With regard 1o the allegarions on setiing the houses on fire, it was noi
clearly established from the wiinesses for the Prosecution who and in which
manner set on fire the houses concerned, no one senwv the Accused doing that.
Also, the Defense does not accept the qualificaiion of the column as “a human
shield”. In relation to Count 4 of the Indicinent, the Defense points out that
primarily, within the context of the actions with whicl the Accnsed is charged,
there is no arnack on wndefended villages. nor can the actions as described
under the Indictinent be considered deporicition or foreed removal. The men fit
Sor military service were regularly escorted by the soldiers. among whom the
Accused was also present, which reflects his participation. to the school in
Orahovei and the military Uzamnica barracks, after yvwhich they were released
10 go 10 their homes, which is confirmed by the siatements of the witnesses for
the Prosecution. The reason for the civilians’ detention was quite legitimeaie,
while the militcry escort was provided pursuant to the orders of the superior
structures, and the escort itself was carried out pursuant 10 the provisions of
the 1V Geneva Convention. Furthermore, there cannor be any discussion abour
the destruction of private ownership, since it was an isolated case that was
condlitioned by military needs, while in the case of the alleged setting fire to
the houses. it arises from the witnesses’ 1estimonies that the Accused did nor
carry out the siated action. Finally. with regard 1o the offense concerning the
existence of munan shield, the fact itself that the civilians went first, in from of
the soldiers. does not mean anvihing.

/T\: ey
\\ t Lt
" a—"""".‘.

NS

i

N\

N\

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



The Defense holds that with regard 1o Count 5 of the Indictment the criminal
responsibility of the Accused is excluded in its entirery. Primarilv, it is obvious
that the Accused is not meniioned as the organizer of the alleged deporiation,
nor was his activity relaied 1o the disputable actions proved. It is not clear
whether the Accused was on the site of the event. and if he was, until which
montent. and also whether he had any coniact with the present persons.
Therefore the existence of a plan and discriminatory intention for the offense
he is charged with, is questionable.

Furthermore, the Defense disputes the identification of the Accused as the
perpetrator of the offense referred 10 in Count 6 of the Indictment, since the
identification itself was not carried ont in the statiorily: prescribed manner.
Witness C. who identified the Accused as the perpetraror of the actions
referrecd to under the Count concerned, is the onlv witness for the Prosecution
who testified with regard 1o the circumstances under this Count, except that he
clicf not know the Accused from before, and in the opinion of the Defense, there
are certain inconsistencies in lis testimony, thus the identification of the
Accnsed is questionable.

Finallv. the Defense notes thai, in the period benveen 13-17 June 1992 the
Accusec was in Mladenovac, Serbia. which is several hundred kilomerers away
Srom Visegrad, to pick np humanitarian aid. and therefore it is clear thar he
cannot be criminallv liable for the actions referred 1o in the stared Count of the
Indliciment. Furthermore, there are certain differences among the siatements
of the witnesses for the Prosecution. both with regard 1o the appearance of the
Accused ai the time of the alleged commission of the offense, and the actions of
the Accused, therefore the identification of the Accused by those wimesses is
questionable. Accordinglv. it is quite clear that it cannot be established beyonc!
any reasonable donbt that the Accused is the person responsible for the
apprehension of Enver Kulovac and Camil Kopic. Above all, the Defense
points out that there is no connection benveen the alleged apprehension of the
stated persons by the Accused and the fact that they were subsequently killed.
therefore the Defense holds thar the Accused cannot be held criminally liable
either for the apprehension or for the killings of the stated persons.

J. The Panel adduced evidence by examining both Prosecution and Defense
witiesses and reviewing the proposed meerial evidence. Having evaluated the
evidence individually and in combination. the Panel has ruled as set forth in

the gperative part herein: T
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Pursuant to the Indictment of the Prosecuior's Office, the Accused is charged
with the commission of the criminal offense of Crimes against Humaniiy in
violation of Article 172 (1) of the BiH CC. which reads:

(1) “Whoever, as part of a widespread or systematic atiack directed against
any civilian population. with knowledge of such an anack perpetrates any of
the following acts:

- Depriving another person of his life;

- Forcible ransfer of population;

- Imprisonment or other severe deprivation of physical liberty in violation
of fundamental rules of international lenv:

- Torture:

- Rape:

- Persecutions against any identifiuble group on ethnic, religious or
other grounds that are universally recognised as inipermissible under
international law, in connection with any offence listed in this
paragraph of this Article;

- Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to bodv or 1o physical or mental health.

shall be punished by imprisomment for o term not less than 1en vears or long-
term imprisomment.

1.1t was the obligation for the Prosecution to establish, first of all, general
elements of this criminal offence. those being:

1.1 The existence of a widespread or systematic attack,

1.2 Directed against a civilian population.

1.3 A “nexus’ benween the acts of the Accused and this attack, namely,
that the prohibited acts were committed as part of this anack: and that the
Accused had knowledge of this attack;

Having reviewed the Prosecution evidence. the Panel concludes that from
April 10 June 1992, there was a widespread and systematic anack conducted
by the Aruiy of the Serb Republic of Bosnia and Herzegovina ("VRS'), police
and paramilitcry formations, in particular, bv the ‘Beli Orlovi® (White
Eagles). against the Muslim population of the Visegrad municipality.

[.1 Based specifically on the siatements of Prosecution witnesses. the Panel
concludes that from April to June 1992. more precisely in_time periods
relevant 1o each count of the Indictment. there was a wzde.spi ead\anack
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conducted by the Army of the Serb Republic of Bosnia and Herzegovina
(VRS ). police and paramilitary formations against the Muslim population of
the Visegrad municipalitv. So. for example, the Prosecution seimess Rahima
Zuki¢ described how her village of Dobrun was anacked on 6 April 1992 by
Serbs from the surrounding villages of Dobrunska and Tasiéi. This was boil
an infaniry and artilleryv anack. Similarly, Islam Cero described how he first
fled Osojnica in mid-April 1992, as o result of shooting and shelling all
around Kabernik. The Uzice Corps of the Yugoslav National Army (JNA)
entered Visegrad and then departed. Afier that. scores of unarmed Muslims.
mostly male. were illegally apprehencled. Wimess Mula Kustura and Witness A
boih testified that many of these wmen disappeared. The apprehension of meu
was often followed by arbitrary detention during which the civilians were
malireated and subjecred 10 ethuic abuse. for example. being forced to sing
Serbian nationalist songs. There were unprovoked atiacks on villages. in the
course of which people were arbitrarily killed. Muslim  houses were
sustematically set on fire and six wimesses testified that their properties were
burnt down. These violent actions of the army and paramilitaries createcd an
aunosphere of exireme fear and anxiery, leading many civilians 1o flee to the
woods. The incidents detailed above were committed throughour the Visegrad
municipality, including the villages and settlements of Kabernik, Osojnica.
Okolista, Crnca, Pocivala, Smrijecje. Zagre. Veletovo and Dobrun. Thus it is
evident that the attack on the Muslim population was widespread.

The Panel further concludes that the anack was systematic. It is clear that
Sfrom the moment the Uzice Corps entered the Visegrad Municipality there was
a concerted effort by local Serbs to disarm and regulaie the activities of the
Muslim population. On many occasions there was a clear pattern 10 the
eatment of captives, for example, afier their initial apprehension. they were
wken 10 the Uzamnica barracks or the SUP Police Building for further
interrogation and beatings. Further. the scale of larer incidents, such as those
detailed in respect with Count 4 and 3 of the Indictment, required planning
and the concerted effort of VRS, acting in conjunction swith paramilitary
groups and the police.

While considering the nature of the anack on the Muslim population in the
Visegrad Municipalitv. the Panel also took into account some of the
established facts listed above under Section D. especially the facts No. 11, 17.
18. 21, and 22.
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1.2 As regards the staius of persons against whom it has been proven that the
acts charged in the Indiciment have been commitied, the Panel first of all
refers 10 the provision defming the siatus of a civilian.

Article 3 (1)(a) of the Geneva Convention Relative 10 the Protection of Civilian
Persons defines civilians as: “Persons taking no active part in the hostilities,
including members of armed forces who have laid down their arms and those
placed hors de combat by sickness. wounds. detention. or any other cause.”

This Article prescribes thai this category of the population shall, at all times,
be treated humanelyv, without anv adverse distinction founded on race. color.,
religion or faith, sex, birth or wealth. or any other similar criteria.

The evidence of Prosecution wimesses. in particular Witmess A and Islam
Cero, amongst others. establishes thar the atiack did not target Bosniak
military formations but rather Muslim civilian population. Thus, if the
statemenis of these witnesses are analvzed in the context of Article 3 (1) (a) of
the Geneva Convention Relative to the Protection of Civilian Persons from
1949. defining civilians as persons taking no active part in the hostilities. it is
clear that the actions of the Accused targeted civilians.

1.3 In terms of establishing a nexus between the Accused’s actions and the
widespread and svstematic attack, it is clear thar his actions, which are
described in the Counts of the [ndictment of which he is found guiln, and
which reflected in depriving the lives of persons. aiding in rape, acting as a
co-perpetrator in torture. forcible ransfer and destruction of Musiim property.
were iaking place during the period immediately afier the widespread ancd
svstematic attack against the civilian population of Visegrad Municipalitv; his
actions were part of that attack and were designed to further the progress of
this larger anack. It has been established that the Accused was involved in
1aking the civilians for imerrogations which wounld result in inhumane and
degrading rweatment either by the Accused himself or other individuals. In
relation to Counts [1-3. this is evident from the fact that the Accused
imtentionally handed his civilian captives over 1o other authorities, either 1o
the police or 1o the Army, who were participants in the atrack. Thus, this
interaction and cooperation with other participants in the attack serves 1o
prove both that the Accused’s actions were part of the larger attack, and
moreover, that the Accused was aware that his actions formed part of such an
aitack. The Accused’s altempls to force confessions from certain victims also
reveal thar the Accused’s actions formed part of the attack and the Accused’s
knowledge of this faci. The immense scale of he incidents f’?\folved'i;j."c"c_)\u?rls 4
and 5 of the Indictment demonstrates that such events we TR
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nature. part of the larger attack. The Accused's involvement in these events is
clearlv established. Finally. in view of ihe events that preceded ihe
apprehension of Enver Kulovac and Camil Kopié. their detention by the
Accused was supposed 1o serve the malevolent purpose of the arack and
coniribured 1o the intention 10 remove Bosniak civilians from the Visegrad
Municipalitv. The verbal atracks and characiterisations used by the Accused
when encountering Muslims, including his individual victims. such as Witmess
A, Suvad Dolovac and Rahima Zukié¢, demonsirate his clear intent 1o
discriminate against individuals on the basis of their Bosniak ethniciry. It is
notable that all his viciims were indeed of Bosniak ethnicity, the same group
that was the targer of the widespread and svstematic anack in the Visegrad
Municipality. The Panel finds that this weas not a coincidence, but rather, the
result of the Accused’s clear motivation 1o discriminate on ethnic and religious
grounds. Considering the Accused's presence on the scenes of various
incidents described in the Indicimeni and detailed below. especially his
involvement in the taking of civilians on or about 31 May 1992 and the
forcible transfer of them on 14 June 1992. it is bevond a donbt thar he was
aware of a larger antack rargeting Muslim population. Furthermore, the rather
visible and public narure of the persecurion of this population. especially the
consequences of the killings, had 10 be indicative of the scope and nature of
such an attack. The Accused stared thar he entered the rown of Visegrad at this
critical time and thar he was in the vicinirv of the bridge and the Police
Station. LEvidence shows that those were locations where the extremely brutal
beatings bv the Police and paramilitaries took place. The Accused also
testified that he had spenrt a lot of time at the command post in Donja Lijeska,
therefore he was mosr ceriainly avware of the ongoing military aitack and ihe
Sacrt that it rargeted Muslims. As such. it is indispuiable thar the Accused was
aware that his actions furthered the atrack on the Muslim civilian population
of Visegrad.

The statns of the accosed ar the time of commission of the criminal offense also
supports the fact thar ir is evident thar the accused carrvied out actions
committing a criminal offense as part of an ongoing widespread and
svstematic attack of which he was aware. It follows from the evidence
produced that the accused was a member of the reserve police force for the
Visegrad Public Securitv Station, Trebinje Securiny Services Center. The
Accused in his testimony. and the Defence witnesses Momdéilo Trifkovic and
Bosko Arsi¢, state that, ar the wmaterial time relevant 1o the Indictment. the
Accused was a member of the Army of Republika Srpska. However, as
indicated in the Republika Srpska Minisiry of Internal Affairs records, the
Banja Luka RS MUP Lener No. 02-7652/06, dated 11 Septembér:2006,
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proposed as material evidence by the Prosecuior’s Office of BiH. says that the
Accused was lisied as a member of the reserve police force of the then
Visegrad Public Securitv Siation as of 10 June 1992 and that, according 1o the
Trebinje Public Security Cenier, was listed on Visegrad Public Security
Station payroll for the month of June 1992. The assertion that the Accused was
a member of the police force is also supporied by testimony from Witness D,
Sahabeta Ramié and Mula Kustura. They observed the Accused associating
with reserve policeman, in a police car and wearing a police uniform. The
Panel is satisfied that, ar all the times covered by the Indictment, the Accused
was a member of the police reserve force. In that capacity. the Accused
participated in the attack against the Muslimi population. On the other hand,
the Accused testified that his role in VRS, in May and June, was limited 1o
delivering food 1o the front lines and to driving the commander of his company
at Donja Lijeska. Given the coherent and consistent lestimonies of witnesses
Jor the Prosecution. which indicated that the Accused reallv was involved in
criminal activities, and bearing in niind the material evidence of the
Prosecution, which again establishes bevond a doubt thar the Accused was a
member of the reserve police, the Panel finds this claim 10 be unienable.

Based on the foregoing, the Panel concludes bevond a doubr thar the relevant
actions occurred ai the time of a widespread and svsiematic atiaek by the
Army of Republika Srpska, police and paramilitary formations against the
civilian population of Visegrad Municipality, and thet the Accused. acting as
part of such an attack, was aware that his actions represented part of such an
atrack.

2. As regards the act of the perpenation iiself. the Prosecution wirnesses, who
testified abour the circunstances surrounding the charges of the perpetration.
are mainlv direct eyvewimesses to the incidents, however some of them are also
direct victims.

2.1 In respect of Connt I of the Indictnent, the accused is charged with the
commission of the criminal offense under Article 172 (1) subparagraphs (e),
(g). () and (h) of the BiH CPC, and the Panel finds thar the accused is liable
Sor the commission of this criminal offence as a co-perpetrator per sub-clanse
(e) (deprivation of liberty of Witness A and Junuz Tufekéic). and as an
accessory per sub-clauses (g) rape of Witness A and (f} 1orinre of Witness 4
resulting from the rape.

The Panel finds that these charges have been proven by the 1estimony of
Witness A and. in part, the iestimony of witness Dragisa Trifkovi¢TWitness-A is
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a victim of this criminal offence and her testimony  focused on the
circumsiances surrounding these charges.

According ro Witness A's testimonyv. on the relevant date, 14 May 1992, while
she was standing on the border of her neighbour's estate, the Accused arrivecd
in a red 'Fico' vehicle and said: “You are the one we are looking for.” The
Accused then pointed ar the wimess. instructing her 1o approach him. He
arrived with Nenad Mirkovic. The Accused was verv aggressive and was
shooting his weapon in the air and also kicked around the groceries she had
bought earlier that day. The Accused then ordered her 1o enter the car, in
which he had arrived. and she did so. The Witness stated thar she did nor urrer
a single word throughont the journey: and that she was unceriain as 10 whether
she wounld come out of this alive. She dlid not feel at liberiv 10 leave the vehicle.
Therenpon, they went with witness A 10 Viadimir Draskovié's house where the
Accused. in the company of Nenad Mirkovié. forced Junuz Tufekéié 1o enter a
Lada vehicle. Witness A testified that Junuz Tufekéic did not enter the vehicle
volunitarilv. Therenpon, the accused ordered Tufekcic to drive him and Wirness
A. whereas Nenad Mirkovic left in his vehicle. Witmess A again sat in the back
seat of the Lada which 100k them towards the building of the police starion in
Visegrad where they were detained for the next 48 howrs. When the Accused
deprived them of their liberty and forced them 1o enier the vehicle, he did not
explain 10 then the reasons for their deprivation of libern: or where he was
taking them.

This Count of the Indictment charges the Accused with the criminal offense
defined in Ariicle 172(1)(e}) of the BiH CC. which includes the following
elements:

o lmprisonment or other severe deprivation of phyvsical liberiy;
o Inviolation of the fundamenial rules of international law;
o With direct or indirect inten.

Taking imo acconnt the facts established above, the apprehension of Witness A
and Junuz Tufekéié was not volumiary and was carried out in such
circumstances causing reasonable individuals to feel fear and unceriainry, and
10 fear for their lives and saferv in general. It is evident thar throngh this act.
hearing in mind the aggressive natre of the Accused’s. including firing his
gun in the presence of Winess A, the Accused very easily pstablished his
conmrol over Wimness A and later Junnz Tufekéic’s movements ﬁom rhe““\-qi v
moment he approached them. The desired purpose of these qgtion
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frighten both victims, ensuring they were aware that they had no choice but to
obev the Accused and accompany him to the police siation. At which, they
were not given anv explanation as 1o why they were being apprehended and
where they were going to be taken. Moreover, the fact that Witness A did not
dare speak during this entire episode, because she feared for her life. is an
indication of the extent of her subjugation and deprivation of liberry.

To this day, Witness A has received no explanation for her apprehension.
Therefore, it is indisputable that Witness A's detention was arbitrary and
without legal foundation.

Based on Witness A's account, the Panel concludes that. in that same mainer
and resuliing in the same consequence for the victim {(apprehension and 1aking
10 the police station). the Accused also arbitrarily and intentionally deprived
Junuz  Tufekéi¢ of his liberrv without giving him any explanation or
information as to why he was apprehending hint or where he was taking him.

Bearing in mind the obligations under Article 3 of the Fourth Geneva
Convention cired above, the actions of the Accused related 10 apprehensions
were contrary to the rules of the international lave. [n addition. it should also
be noted that the caselaw of the ICTY speaks abour “arbitrary detention. or
deprivation of liberty in cases where it occurred without regard for elementary
rules of procedure. as part of a widespread and systematic aticack targeting
civilian population.’* When the actions of the Accused are seen in the context
of evervihing mentioned above. it is clear that the apprehension and
subsequent detention of these hvo persons was indeed arbitrary and without
anv legal basis. and also contrary 1o the rules of the international law.

The Accused is charged with conunitting the specific criminal offence as an
accomplice. Article 29 of the BiH CC defines an accomplice as a person who,
together with several persons. by participating in the perpetration of a
criminal offence or by taking some other aci by which a decisive contribution
has been inade 10 its perpetration. has joinily perpetrared « criminal offence.

As derailed in Witness A's testimony, the Accused vwas with Nenad Mirkovic
when he apprehended Witness A, then he and Markovié went 10 pick up
Tufekcic, in the company of Markovié. then the Accused forced Tufekcié 1o
enter the Lada vehicle and drive them. The faci thar the accused was an
acconplice is reflected not only in the fact that he, by acting with Nenad
Mirkovic, deprived these nvo persons of their liberty, but also inuhe -faci that

"ICTY. Kordi¢ and Cerkez (Trial Chamber), 26 February 2001, p. 302-303;
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the Accused made a decisive contribution to the subsequent detention of those
persons cduring the time they spent in the police station where other persons
1ook control over them, 10 which the Accused made a decisive contribution as
described above. In doing so, the Accused was aware that his actions
constituted a criminal offense and vet still he wanted its commission, thus he
acted with direct inient in the case of both victims. This is additionally
corroborated by the fact that, swhen he arrived at the house of Witness A, he
specificallv said he was looking for her. Therefore, the Panel finds that he
committed the criminal offense referred 1o in Article 172 (1) (e) of the CC BiH
- deprivation of Witness A and Junuz Tufekéi¢ of their liberty as an
acconmplice.

2.2) In addition 1o thai, before they were boih brought to the Police Station
building. the Accused said to Witness A: “You will see now how Karadzié¢ and
his army fuck. Alija and his army could not fuck vou well, so vou will see i
now ", then he also told her that she would be “reacing the praver of Our
Father and making the sign of the cross™. After the Accused escorted them 1o
the Ministry of Internal Affairs building, he 100k her 10 a roon where a certain
Drago Samard:ic was. Samard:ii¢ questioned Witness A for approximately
Jorpe-five minwtes, telling her thar she would never reiwrn 1o her work or house
and asserting that the house had been destroyed because it was full of
weapons. The interrogation particularly focused on the whereabouts of
Witness A’s brother, who was suspected of having been involved in fighting.
After thai, Samardzic sent her to a room in the MUP building. The Wimness
stated in her testimony that she hac been imprisoned in that room for forn:-
eight hours. That same evening when she was brought there, in the earlv
evening. nnicdentified men began eniering the room at fifteen minute intervals.
Members of the Uiice Corps swould also visit the room and ask whait the
Wimess was doing there. Some time on the jollowing dav. nvo masked soldiers
emtered the room and 10ld the witness to take her cloihes off. She anempied 1o
resist them, so théy punched her and tore off her stockings, whilst taking off
their own clothes. One soldier then penetrated her vagina with his penis.
before the other forced her 10 rake her penis in his month and perform oral sex
on him. The soldiers then switched and forced her to repear these actions,
Witness A stated that she had been released from the police station the
following day at which time her sister was also released, having been
imprisoned on an upper floor with Junuz Tufekéic.

in relation to this Cowmnt of the Indiciment. the Accused is also charged with
rape as & Crime against Humanity. According 1o the definition under . 4:!\:cle
172(1)(g) of the BiH CC. there shall be an act of rape when another-is, coerced
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by force, or by threat of immediate attack upon his life or limb (..) 10 sexual
intercourse or an equivalent sexual act.

The account of the Winess clearly indicates ther the actions of these nvo
soldiers constitnted a criminal offence defined under sub-clause (g) of Article
172 (1) of the Bill CC.

The Panel observed that, during her testimony in the main wial, the Witness
was visibly shaken when she described those rapes. Thus, in the light of the
fact that this act occurred whilst the wimess was in a locked room with no
means 1o escape, as well as the fact that the soldiers treated her aggressively
and that she antemipted 10 avoid their advances. it is clear that such actions
were carried out in the knowledge that she did not consent 10 sexual
intercourse.

The Accused is charged as commining this criminal offense in the capacity of
an accomplice. However. the Panel does not accept such qualification of the
namre of his actions, becanse the Accused himself did not directly participate
in the action of commission. He acted in the capacity of accessoryv, because by
using the available means — weapons as the means of coercion to make the
witness enter the car which he drew away, knowing that he was taking her 10
be raped, and using the car as transporiation means, he committed the actions
which helped the subsequent act of rape on the part of unidentified soldiers.

Article 31 of the BiH CC defines accessory as a person who intentionally helps
another 10 perpetrate a criminal offense.

Wiien the nature of the actions of the Accused is analyvzed. i1 is clear thar the
relevant incident wounld not have happened had the Accused noi taken the
actions of ordering the witness to come with it and her apprehension 1o the
site where the offense was commiited. The causative-consequential connection
benveen the actions of the Accused and ihe consequence thar resulted is clear.
and, considering the evenr in the entirerv. it is obvious thar the Accused is
indirectly responsible for the criminal offense of rape, as an accessorv and not
as an accomplice.

1t is indisprurable that in doing this the accused acied vith direct imtent. The
Panel based their conclusion on the statement indicating that she would be
rapec. which the Accused made 10 her before raking her 10 the Police Siation.
This leads 1o the conclusion that the Accused was awvare of the acnan he was
connmitting. and he wanted the commission of the aci. althou
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directly involved in the forceful act itself. Therefore, taking into account the
awareness of the act he committed, and having wanied that aci, he proceeded
lo take actions which helped the commission of the criminal offense, the
Accused conumitied the offense with direct intent, as an accessorv, therefore,
the dccused is guiltv of the commission of the criminal offense referred to
under drticle 172 (1) (g) of the Bili CC.

2.3) The Accused is also charged with the criminal action of tortie as a result
of rape referred 10 under Article 172 (1) (f) of the BiH CC. According 10 the
definition, the offence referred to under Article 172(1)(f) is as follows:

o Infliction of severe pain or suffering, memal or physical:
s Upon a person in the cusiody or under control of the Accusec!
o With interu (“intentional infliction’)

In addition 1o the aforementionec elements, the ICTY and the International
Criminal Tribunal for Rwanda ("(ICTR’) have determined that customary
international lavw requires that the infliction of this severe pain or suffering be
“for the purpose of obiaining information or a confession. or to punish,
intimiclating or coercing the victim or a third person, or at discriminating, on
any ground. against the victim or a third person =2

The rape of Witess A also amounnis to her torture, because rape necessarilv
implies the infliction of severe pain or suffering’. Further, Witness A described
the nierial suffering and revulsion which this incident caused her and
continues 1o. even fifteen vears larer. According 1o Witess A, she was 1aken to
the police station and subsequentlv raped with the intention of obiaining
Surther information about her brother or 10 punish her for failing 10 provide
information of her brother’s whereabows dnring her interview with
Samardzic. Again by reference to the fact thar Wiiness A's sister was also
apprehended, it is clear that part of the intendec purpose of this apprehension
anel rape was 10 elicit information from the Wimess A and/or 10 punish her for
her association with her brother who was an alleged fighter. For the reasons
alreadv siated, this Witness was also rargeted because of her Bosniak
ethnicity. In view of the fact thet it was the Accused who apprehended both
Witness A and, according to her, her sister, it follows that the Accused was
aware of all the prohibited reasons for which Witness A would be raped and

. \‘I"',""-.\
* Prosecutor v Akavesu, ICTR Frial Chamber 2 September 1998, para $94: Prosecuor v Kunarte$i'al. \CTY .
Trial Chamber. 22 February 2001, paras 485 und 497
* Kunarac Appeal, paras, 149, 150:

R
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desired such an outcome. The Panel reiterates that cumulative convictions for
rape and torture, which are based on the same conduct. are permitied because
each of the crimes contains a distinct element which requires the proof of a
fact not required by the other. The distinct element for rape is sexual
penetration, and for torture it is the prohibited purpose’.

As 10 this action, the Accused is charged as an accomplice, however, same as
in the case of rape. the Panel concluded thai the Accused acted as an
accessory in the connmission of this criminal offense of 1orture swhich is the
result of the rape.

Therefore. based on the foregoing, the Panel concludes that the actions of the
Accused contain elements of the criminal offense of Crimes against Humanity
nnder Article 172(1)(f) of the BiH CC - torture. and that the Accused acted as
an accessorv with regard 1o this count as well.

Witness A is absolutelv certain that it was the Accused himselfwho commirecd
all the acts described above. She stated that she knew the Accused Tanaskovié
Sfrom before the war and that they greve up together. Further, the wimess knew
the Accused was a bus conducior and that his father, Momir, ran a shop which
she had visited conntless times. The Wiiness was also acquainted with Rade
Tanaskovic. identifving him as a bus driver, and stated that she could
distinguish benveen the nvo men.

Witness A's testimony is also partly supported by Dragisa Trifkovic’'s
testimony. This Wiiness iestified as a Defense witness. but his testimony parily
supports the testimony of Witness A, who stated thai, after she and her sister
were released from the Police Station building. on their wayv home, they passed
witness Trifkovic’s house. where Witness A's father was, who. having seen
them. started calling after them.

Witness Dragisa Trifkovic corroborated the fact thar this witness’s father, a
Jormer work colleagne, had come 1o visit him, to seek assistance in locating
his daughiers who had been capinred by Serbs. As they were talking in
Trifkovié's garden, the nvo danghters passed by and Wimess 4's father ran
after them, calling Wimess A’s name. This account is consistent with the
evidence given by Witness A.

The Panel 100k into consideration objections made by the Defense, relative 10
this Count of the Indictment. The Defense objected that the Accused had no

* Count of BiH Verdict, Jankovié X-KR-05/161, Triai Pancl, page $9.
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control over the evenis in the police station. The Panel explained that the
Accused was neither the perpeirator nor the accomplice in the action of rape
and torture of Witness A, nor is he charged under the Indictment as an
accomplice. As alreadyv explained, the actions of the Accused are limited only
to the fact that he helped in the commission of the offense by using the
available means, without which the commission of the offense would not be
possible. knowing that his actions in arbitrarily apprehending  and
transporting her to the police station would result in the rape of the victim.
Also, the Defense objected thar this Connt of the Indiciment was based on the
testimony: of only one imess, that is. the protected witness. and that a
conviction cannot be established on such testimony. The Panel notes thar i1 is
Jree to evaluaie the evidence and. pursnant 1o Article 15 of the BiH CPC. the
Court has the right 10 evaluaie the existence or non-existence of facis and thai
right is not related to special formal evidentiary rules. In the opinion of the
Panel. if certain evidence is lawful and valid, and if it is awhentic and
credible, such evidence can be sufficieni 1o establish that a criminal offense
has been committed, even if that evidence comes from only one wimess. The
crime of rape is rarely commitied before wimesses. The Panel noted that
Wimess A gave a highlv emotional and for her a painful testimony in o clear
and coherent manner, and that there were no inconsistencies in her testimony
with regard to what happened to her subsequently and the actions of tlie
Accused himself. Furthermore, part of her testimony is supported by Defense
witness Dragisa Trifkovié. It is also important to note that the rape occurred
in Visegrad, which is indicated by the established fuct thar is adopied by this
panel as nmnber 21: ‘Non-Serb citizens were subjected to other forms of
mistreanment and humiliation, such as rapes or bearings.’

The Panel also notes that the Accused and the Defense knew the identiry of this
Witness, that this Wimess testified directly at the main trial, and also that the
Accused and the Defense had the opportumnin to cross-examine this Witess.
which they did. In considering this cross examination. the Panel veas further
convinced of the veracity of Witness A'’s testimony.

Furthermore, with regard 1o this Count of the Indictment, the Panel concluded
that somewhat different state of facts than the siate of facts described in the
Indiciment arises from the evidence adduced. It was first stated thar the
Accused came with a certain Nenad Markovic. However, it was proven in the
proceedings that this person was in fact Nenad Mirkovic.

It is also indicared in the Indictment that the accused Tanaskovié shot, rh: ee
bursts of fire from an automatic rifle above the head of Witness A. Howeve:
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Witness A did not confirm that with certainty, but she stated that there was a
shot fired above her head. Also. the Accused did not tell ihe Witness that she
would be baptized. that she would be prayving in a church and kissing the
cross. The Wimess stated the explicit words which were addressed to her in
those terms. thus the state of the fucts referred to in the Indictment was
adjusted 1o all this in the Verdict.

Finallv, the Panel could not establish with certainiy whether Junuz Tufekéié
was detained in the attic of the police station or on the third floor. however, it
is clear from the testimony of witness A that it was the police station. therefore,
the facis set omt in the indictment have been accordingly adjusted in ithe
Verdict.

3. In relation 10 Count 2 of the Indictmeni, charging the Accused with the
criminal offense of Crimes against Humanity under Article 172(1) (a). (e). (7).
(h) and (k) of the BiH CC. the Panel heard testimony from Prosecution
witnesses Suvad Dolovac and Islan Cero.

Wimess Suvad Dolovac testified thar on 23 May 1992, at approximatelv 9.30
a.n.. o Renanlt vehicle from the turpentine company passed by on the road
below his father s house in Osojnica. Having heard rumours that the White
Eagles were already rounding up people. this sight caused fear amongst Suvad
Dolovac and his family members and they reweated inside. This group of
civilians included Kemal Dolovac, Snvad's brother. who had been a member
of the JNA up wntil the conflict broke ont. Ten or fifteen minutes later, they
heard loud and repeated shouting owrside their house. calling the “Dolovci’ 10
ger ot of the house. In response to this noise, Suvad Dolovac and his family,
including his young children, father, mother and pregnant sister-in-law left
their house where they saw soldiers with guns pointed at them. The Accused
and Novo Rajak were standing ouside the front door. The Accused was armed
with an awtometic rifle and was wearing a camouflage uniforn. Novo Rajak
and the Accused ordered these civilians 10 raise their hands, using derogatory
language, ‘balija’. The house was swurrounded by three other armed men:
Goran Trifkovic was standing 2-3 metres above the properrv, Milos Pantelié 1o
the side and a certain Slavko, identified as Panteli¢ ’s younger brother, was
standing next to the stable, 6-7 metres away: from the house. These civilians
were led 1o the road 30m away from the house. Meamvhile, the Accnsed
returned to search the property with Suvad Dolovac's mother, forcing her to
climb up and check in the aitic. Nothing was found in the house. Novo Rajak
then informed the witness thar he wounld have 10 accompany theny; so. he
returned lo the honse to get dressed. When he seent ontside, he met In.s' bromef
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Kemal. and the Accused. The Accused had informed his brother that he must
also go with them, lowever, Kemal was not allowed enough time 1o get
dressed before both men were forced down 1o the road. When they reached the
road, Suvad and Kemal Dolovac were placed in the backsear of the car they
had seen earlier. A soldier sat on either side of the brothers. with a third
solider in the open trunk of the vehicle.

Witness Islam Cero, an innediate neighbour from Osojnica, corroborated the
fact that Kemal and Suvad Dolovac were taken away by the Accused. stating
that he scw the Accused sitting in the passenger seai of this vehicle. He
recalled that the brothers were in the rear and that ai least nvo other armed
soldiers were in the vehicle.

Witness Suvad Dolovac restified ithat he and Kemal were then taken 1o the
local community building in Donja Lijeska. They were frequently insulted by
Novo Rajak and, especially, by the Accused. These were religions insults
againsi Muslims, cursing mosques, their balija’s mothers and staring that
“their time had arrvived. ™

Novo Rajak and the Accused took the brothers inside the Culiure Cenire,
where they were met by Viatko Trifkovic. Witness Suvad Dolovac described
how he and his brother were seated at desks and interrogated by Viatko
Trifkovié. who was also sitting at a desk. Novo Rajak sat in betrween the
brothers, vehilst the Accused was pacing around behind them. The questioning
Jocused on who was attacking Bosnian Serb positions and burning flags.
initiallv. this was an oral imerrogation. however, every answer their capiors
did not like. in particular the fuct that Suvad Dolovac largely remained silent,
was followed by physical blows from Novo Rajak and the Accused. Wiiness
Dolovac stated that Novo Rajak hit him more frequently, but that the Accused
also beat him. Eventunallv. the Accnsed grabbed Kemal Dolovac and gave him
the paper on which 1o make a starement and pushed him towards another
room. He then swruck Kemal Dolovac's back with the barrel of his antomaiic
rifle. Kemal stumbled towards the door. The witness described how he felt real
anguish ar this sight. The Accused then addressed Suvad Dolovac stating,
"What are you looking at you mother fucker? He then cursed the witness’
mother and mosque again and hit him on the head.

The Accused then ook Kemal into a different room. The other nvo men
remained with Witness Dolovac and attemipted to coerce him inio making a
statement. however, he stated he conld not write what they asked of him.- At
some point, the Accused retrned with Kemal Dolovac, who had \v;:’{i@i"&"?fi{ B

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



page siatement, and witness Suvad agreed 1o sign such siatement without
reading it. Having signed the statement, Novo Rajak grabbed Suvad Dolovac
bv the shoulder and 100k him owside, where he placed a pistol on his chest.
Suvad Dolovac restified that he thought this action was intended 10 scare him,
in order to elicit further information. Witness Suvad Dolovac stated that, after
that, he was reunited with his brother whom he described as all red and
bruised. indicating he had been beaten furiher while he remained in the room
with the Accused and Vlatko Trifkovié. This detention and beating lasted at
least an hour.

The Witess also stated that some time in the afternoon, Novo Rajak and the
Accused transported the brothers to the Police Staiion in Visegrad. During this
journey there were further curses. Novo emered the building, while the
accused Tanaskovic remained owside with the brothers. Once inside the
Police Station, Novo Rajak and the Accused 100k the brothers to a cell which
had steel bars on the door. There was one window. They slept on the
floorboards. Initiallv there were five men in this room, but this number rose to
Sfowrteen or fifieen on the third or fourth day. Witness Dolovac stated they were
kept at the police station for a minimum of three days and possibly remained
Jor a third night. During this time, due to Milan Luki¢'s presence. they often
had 10 sing Chemik songs and were tanunted. In particular, Snvad Dolovac
described an incident where a severely bearen man named Sulko was thrown
into their cell having been kicked and beaten in the narrow corridor outside.
He stated they could hear his screams and the insults. Blood was dripping
from Salko’s ears and mouth. Nevertheless. Suvad Dolovac described his
anxiery as such that he was afraid 10 help this man sit up for the fear thar he
would also be beaten as a consequence.

On the evening of 25 or 26 Mayv 1992, evervone in this cell was transferred by
a police officer in a van to the Uzamnica barracks. These men veere taken 10 a
building approximeiely 50 m from the gate to the compound which had
metal. hvo-winged door. In the morning. Suvad Dolovac observed that they
were in a hangar with a concrete floor and there were some matresses and
blankeis in one corner. The hangar had small windows, approximately 80 x
140cm, which were higher up than regular windows. Every other day. more
individuals were brought ine the hangar. The witness described these men as
severely beaten np.

On 6 June 1992, some ten or eleven days later, a member of the Uiice Corps

entered the hangar and read ont the names of nvelve men, including Kemal

Dolovac. The following morning. Suvad Dolovac together with fivé other men
-7 N . . \.
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were singled out for a proposed exchange. Of the nvenn: who remained, some
were later identified amongst corpses which had been recovered from the
Drina River at Zepa. Witness Dolovac stated that he had never seen his
brother since and does not 10 this day know what happened to him. It was
apparent from his demeanor when testifving that this witness continues to
suffer anguish as a result of the trauma of the events described above.

3.1 Count 2 of the Indictment charges the Accused with, inter alia, the criminal
offense of Crimes against Humanitv under Article 172(1) as read with
subparagraph (e) - deprivation of liberty: of Kemal and Suvad Dolovac.

It is clear from the facts established above. that when ordered to leave their
house at gunpoini, Kemal and Suvad Dolovac did not voluntarily surrender 1o
the Accused and Novo Rajak. Rather by snrrounding the Dolovac family home
with armed soldiers and intimidating 1heir relatives with aggressive and
controlling behavior, the Accused and Novo Rajak intentionally: created a
sitnation of fear and anxiery designed to highlight their position of power and
control. In his treamment of the Suvad Dolovac’s mother, in particular, ithe
Accused further underlined his anthority and ensured thar Kemal and Suvad
Dolovac understood they had no choice bur to accompany him. When the
brothers were forced 1o enter the vehicle, they were deprived of their liberty
and their fate became entirely in the hands of the Accused and Novo Rajuk, as
borne our by subsequent events. Bv surrounding the brothers with armed
soldiers once inside the vehicle, they did not have any freedowm of movemeni or
am: means of escape. Further, the treatment which they were subjecred to
curing the journeyv 1o Donja Lijeska, frequenily being insulted and humiliated
by the Accused. further indicates the severiny and extent of the brothers’
subjugation and deprivation of liberty. The brothers were offered no
explanation for their apprehension and detention. Furiher, it can be deduced
from the clear distress of their familv. thai no explanation was forthcoming
and it was unclear what would happen 10 Kemal and Suvad Dolovac
thereafier.

Throngh the application of the legal definition under Article 172(1) as read
with subparagraph (e) of the BiH CC - deprivation of liberry. it is clear from
the described sitnation that the actions of the Accused constitute the elements
of the criminal action of deprivation of liberty of Suvad and Kemal Dolovac.
The Dolovac brothers were deprivecd of libern: withowt being explained why
they were deprived of liberty and where they would be 1aken. Wimness Suvad
Dolovac is the direct eye-witness and the victini of the events on rl}a_r_jgﬁ_fii_éﬁ(:.

-
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dayv, and there are no inconsistencies in his testimony: with regard to the
concreie activities of the Accused.

3.2 Under this Count of the Indictment, the accused is charged with
commiiting the criminal offense of Crimes againsi Humaniry under Ariicle
172(1) as read with subparagraph (f)-torture of Suvad and Kemal Dolovac.
With regard to the treatment of the brothers during their interrogation at the
Culture Cenire. the Panel concludes thar Suvad and Kemal Dolovac were in
the custodv of the Accused and Novo Rajak. Bv violently grabbing Kemal
Dolovac from a sitting position and then hitting him in the back with the barrel
of his auomaiic rifle with sufficient force so that he stumbled forward. and the
Accused caused Kemal Dolovac severe physical pain. Moreover, by the time
he lefi the Culture Centre. Kemal Dolovac was bruised and bleeding. Thus, it
is clear that ar some point whilst he was in the room alone with Viaiko
Trifkovi¢ and the Accused. Kemal Dolovac received further beating, enduring
Sfurther pain and suffering. The Accused’s behavior prior 1o that point, leads
the Panel 10 conclude that these further beatings were ar his hands.
particilarly in light of the passive role playved by Viatko Trifkovic throughout
the interrogation of both brothers. In anv event, it is clear that these three
soldiers were acting in consort 10 extort statements from the brothers. Thus,
the Accused intended 1o inflict severe physical pain and suffering on Kemal
and Suvad Dolovac., and by his actions macde a significant contribution
therelo.

With regard to Suwvad Dolovac, it is clear that watching his brother being
maltreated by the Accused and being beaten and treated aggressively himself
by both Novo Rajak and the Accused caused him great mental renana, 10 the
point that he was exmremelv concerned for his ovwn fate. Despite the fact that
during his testimony Suvad Dolovac minimized the gravity of his injuries, the
Panel conclndes that it is inconceivable that Suvad Dolovac did not suffer
severe pain or suffering from being beaten nvice, over a period of up 1o an
hour.  As stated above, the Accused was participating in a common plan to
intentionallv abnse these brothers. and thus his bearings, combined with his
presence and his encouraging while Novo Rajak repeartediv hit Suvad
Dolovac. constitutes a significant contribution 1o the phvsical torture of Suvad
Dolovac.

It is indisputable from the Accused’s actions that he intended 1o canse Kemal
Dolovac and Suvad Dolovac the resultant severe pain and suffering, which
included the mental suffering inflicted on Suvad Dolovac by Jorcing him 10
witness physical suffering inflicied upon his brother. The brother._s_'\i'l{_e_'(:é',Z;epten
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10 achieve prohibited purposes, namely 10 obtain information and 1o punish
them for not being sufficiently forthcoming. The religious insults made bv the
Accused, also indicate that the brothers were mistreated as a result of being
Muslim. Thus. for the aforementioned reasons, the Accused’s actions fulfilled

legal requirements necessary for the exisience of the criminal offence of
oriire.

Therefore. if the elements of the criminal offense of torture, indicated above
with regard to Count | of the Indiciment are 1aken into account, it is clear that
the actions of the Accused constitute the elements of the criminal offense of
Crimes against Humaniry in violation of Article 172 (1) per sub-clause ()
torture with regard 10 Suvad and Kemal Dolovac.

In terms of identifying the Accused, Suvad Dolovac stated that he knew him
well, both in his capacity as a bus conductor and from occasions when they
socialized together. He siated he had never had a single problem with the
Aceused. He was also avare of the profession of the Accused’s father, Momir.
On the basis of the clear identification, the Panel concludes bevond doubt that
it was the Accused who apprehended Suvad and Kemal Dolovac and was
thereafter present at the evenis described above. This fact is corroborated by
witness Islamn Cero’s identification.

Both these actions are included in the direct inteni of the Accused, considering
that pursuant 1o the testimony of the witness Dolovac, who was consistent and
credible in his description of the events. the Accused knew what he was doing,
that is. he was fullv aware of the commission of both acts that he commirted
(the action of deprivation of libern: and torture of the brothers Dolovac) and
he wanied the conunission of those acts to occur.

Also. the Accused did not act as the sole and exclusive perpetrator in the
commission of both actions, but by arresting the Dolovac brothers and by
beating them subsequenily with an intention 1o force out their statements. he
contributed by his actions in the decisive manner 10 the conumission of the
criminal offense and he connmitied it together witlh Novo Rajak, dne to which
the Accused is responsible as an accomplice for the commission of this
criminal offense pursuant 10 Article 29 of the CC BiH.

3.3 The Indictment charges the Accused with the criminal offense under Article
172 (1) per sub-clauses (a) - killing of Kemal Dolovac and (k) other inhnmane
acts - inhumane treatment of Kemal and Suvad, that is. their beating and

detention in inhumane conditions. and (h) persecution. AT N

TR
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When it comes to the charge relaiive to the act of killing of Kemal Dolovac,
indeed, from the testimony: of his brother Suvad, who never saw Kemal again
after they had been separated in the barracks, ir arises that his brother Kemal
stayed in the barracks. However, the Prosecurors’ Office has failed 10 prove
that the Accused was either involved or cvwvare of whai was going 1o happen 1o
Kemal Dolovac later on. The Dolovac broithers were deprived of liberty on the
same dav. thev were together ar the Police Station afier \vhich they were
transferred 1o the Uzamnica barracks in Visegrad. The Accused did not even
participate in the wansfer of the brothers to the Uzamnica barracks. Witness
Suvad Dolovac was released from the Police Station and was subsequently
released from the Uzamnica barracks. Since the Dolovac brothers were
deprived of their liberty on the same day, the Panel conclucles thar the intent
on the part of the Accused was identical in relation to both Dolovac brothers
because they still shared the same fate while under the conirol of the Accused.
The Prosecntion has failed to prove that the Accused intended that Kemnal
Dolovac be killed, which is supported by the fact that the Panel has no
information on when, how and where the killing of Kemal Dolovac occurred.
All  these circumstances are relevamt  for determining the criminal
responsibilitv of the Accused and his contribution as a possible accomplice or
accessorv in the killing of Kemal Dolovac. Failing 1o determine these relevant
circumstances, the Panel could not concliide beyond reasonable doubt that the
Accused is responsible for this killing.

In addition 1o the siated. the Accused is also charged with other inhunnane
acts. specificallv with the inhumane treatment of the Dolovac brothers. that is.
their detention in inhumane conditions. However, the Prosecutors’ Office has
failed 10 prove that the Accused was aware of the conditions 1o which the
brothers would be subjecred in the barracks, especially because the Accused
had not brought them there. The Panel could not conclude soith certainty what
the contribution was and whether it existed at all on the part of the Accused
Jor the inappropriate conditions of the detention of the brothers in the barrack
Uzamnica. With regard to these charges. as described above. in the opinion of
the Panel, the responsibilitv of the Accused is limited only 10 the actions of
deprivation of libern: and rorture of the Dolovac brothers. and ends ar the
point of their being brought into the Police Station.

With regard to this Count of the Indictment, the Panel concluded that «
somewhat different state of facts other than the state of facts described in the
Indictnent arises from the evidence presented. In those rerms, /the Panel did

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



not establish that the Accused hit Kemal Dolovac with the rifle butt. but rather
with the rifle barrel, as explained by wimess Suvad Dolovac.

With regard 1o Counmt 2 of the Indictment, the Defense objected that the
evidence concerning the beating up of the brothers was not reliable. The
Accused stated that he had 1aken away the Dolovac brothers for interrogation,
but only upon the order of Vlatko Trifkovic. With regard to this, the Panel
points out that the conviction on the basis of this Count, is based on the
testimony of witness Suvad Dolovac, who is himself the victim of this action of
the Accused. The testimony of this Witness is substantiatec in its key part with
the testimony of witness Islam Cero who is the direct eve-wiiness of the
Dolovac brothers’ apprehension. There are minor inconsistencies berween the
accounis of these hwo witnesses: Islam Cero recalled the vehicle in which the
Dolovac brothers were taken awav to be a Red Passai, whereas Suvad
Dolovac identified it as a Renault 21. a shade benveen blue and green.
Further, Islam Cero recalled nvo soldiers in the trunk of this vehicle.
However, the Panel finds thar these discrepancies are irrelevant to the
subsiance of the Count and that it is inevitable that accounts will differ
benveen witnesses in minor respects, particularly given the passage of time. As
such, these inconsistencies do not nndermine the credibilitv of witness Suvad
Dolovac who gave a detailed, consistent and credible testimony.

The Defense called Suvad Dolovac as a defense witness. However. the Panel
concludes 1that the evidence elicited was of no relevance to the specific
incidents alleged in this Count.

4. In relation 10 Count 3 of the Indictment, charging the Accused with the
criminal offense of Crimes against Humaniry under sub-clauses (a). (e). (). (h)
and (k) of the BiH CC, the Panel heard testimony from Prosecution witnesses
Witness B. Fazila Cero and Suvad Dolovac.

First, the Panel notes that Witness B was granted protection measures
pursuant 1o the Lenv on Protection of Witnesses Under Threat and Vulnerable
Witnesses, and that the measure of ideniirv protection is one of the measures
granted 1o the witness. Since the victims of this criminal action are close
relatives of this Witness, the Panel decided, in order to protect her identiry, to
use the psendonvms of victims rather then their full names. The Panel. the
parties and the defense connsels for the Accused know the name of Wimness B
and of the victins.

Both Witness B and Fazila Cero iestified that on a certain day i
truck approached from the monument in Kobernik and siopped «a
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below Fazila Cero's home. Wimess B stated the date was 25 May 1992, a day
SJormerly celebrated as the Day of Youih. Upon seeing the TAM iruck, Fazila
Cero described how she went 1o warn her elderly relatives not 1o sav anything
should anvone approach the house, before hiding in the pit larine. This
witness then observed the Accused and three other men approaching her
house. Both witnesses siated thar all the men who approached Fazila Cero’s
house, including the Accused, were armed. Her aunt was then hvice asked the
location of Medo Cera's house, an empty property in which Witness B and her
famf['p spent their (/(fys. C{ﬁel' their ovn properrny had been burnt down. The{_v
slept at Fazila Cero’s house. At this point, Fazila Cero stated that the Accused
personally said, “Speak up grandma, where [ ...] house, where H.M. lives. so |
don't make troubles.” The Witness was afraid that the stable, full of hay, might
be set on fire, so she emerged from her hiding place and showed herself 10 the
Accused. When cross-examined. Fazila Cero was uncertain as to which man
spoke first, however. she was emphatic that it was the accused Tanaskovié who
nrered the quoted comment. The Panel concludes that in view of the sinisier
natwre of the conunent and the fact that this Witness knew the Accused prior to
this incident, her recollection of who spoke these words is credible and
accurate.

Soon after the Accused arrived, Wimess B approached the scene. She iestified
that the Accused instructed her 10 search for her son and husband or, as he
threatened, 1 will set all of vou on fire."” Wimness B responded that her son
and husband were not there, but the Accused told her to look for them
nonetheless. He then informec Witness B they had arrvested her husband who
had 1old theni their son was at the property. Fazila Cero confirmed that the
Accused approached Witness B and questioned her as to her identity and the
whereabouts of her son and husband, specifving their names. Further, she
recalled thar when Witness B replied thar her husband was at work. the
Accused smiled and laughed ar her, asking if she vwas certain of this fact.

It is apparent from both Wimess B's and Fazila Cero’s testimony that Witness
B was then forced to accompany the Accused and at least one other man
towards the vwoods and the siream at the bottom of the meadow. According o
Fazila Cero, Wimess B raised her arms up in front of her 1o prevent them from
taking her, but to no avail. Wimess B described how, at some point during this
incident, the Accused hit her with a rifle bun. before pushing her down
towards the stream, instructing her to look for her son. When Wimness B
refused and told them 1o kill her instead, the Accused stated: 1 will not kill
you. I will kill your son instead.” Witness B testified how she was confised,
B
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frightened and afraid for her son while being moved down to the meadow and
simultaneously beaten.

After approximately nventv-five minures, Wimess B arrived in the woods by the
stream. one kilometer below Fazila Cero’s house. The Accused forced her 1o
call her son’s name. telling him ro come out. At some point her son, who had
fled there previously thar day. emergecd from the woods. The Accused tied his
hands. In a final artempt to prevemr her son from being captured. Wiiness B
said: “NeSo. don’t do i1. This is my onh: son, as you are vour mother’s only
son.” The Accused replied: “No harm will come to him, maybe he will just
lose his head.” At this point, Witness B collapsed, unaware of what vwas going
on aroind her. Wimess B’s son was then placed in the TAM truck. which had
been driven down the strecmn in the meamvhile, and he was taken awvav. Fazila
Cero siated that the TAM truck left on the road towards Donja Lijeska before
passing by the monument and owt of view. Fazila Cero described Witness B's
stare of distress when she eventally returned 1o her home. Witness B stated
that she saw the Accused pass through Kabernik on a later occasion. “until
they arrested all the people.” Two or three days later she and many of her
Muslim neighbors left Kabernik permanently.

Wimness Suvad Dolovac indirectlv confirmed Witness B's account of what
occurred in the woods. When imprisoned in Uzamnica, he spoke with Witness
B's husband, who stated that, having captured him, Novo Rajak and the
Accused went to pick up his son. Witness B's son also stared that he was called
bv his name and surrendered from his hiding place in the woods.

Wimess B's husband. H.M.. was also taken awayv that day from the premises
where he worked. The Panel concludes this from the following evidence:
Witness B testifiecd thar her husband had fled ro the woods, but he had been
called 10 go 1o work. He was taken away that day. afrer which she never sew
him again. Witness Suvad Dolovac testified that Witness B’s husband told him
that he rvas taken by Novo Rajak and the Accused from the factory where he
worked. The fact thar Witness B’s husband was ar work was corroborared by
the testimony of Fazila Cero, who confirmed that her husband and Witness B’s
husband had left for work together on the morning of the day in question. Two
or three davs later, Witness B went 10 see Novo Rajak to enquire as to her
son's and husband’s whereabouts and he then told her that they had first been
taken 1o the Police Station. Suvad Dolovac confirmed that benveen 26 and 28
Mav 1992, H.M., Witness B's husband, and M.M., her son, were brought to the
hangar in Uzamnica, where he and at least fifteen other men were imprisoned.
Suvad Dolovac knew Witness B's son and husband as they canie from
neighboring setrlements. Suvad Dolovac described how Neso Tanaskovié, and
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Novo Rajak accompanied these nvo men into the hangar and that both men
were in poor physical shape. He described Witness B's son as sirongly buill,
but his nose and face was swollen ancl bloody from the beatings. In addition 10
that, Suvad Dolovac testified that Witness B’s son and husband told him that
they were beaten by the Accused and Novo Rajak, stating: “Neso beat [H]
more severelv, but also the other one. but more severely [IH]. while Novo was
hitting [M]. " Suvad Dolovac was separated from Wimess B’s son and husband
on 7 June 1992, when he and five other prisoners were exchanged. Witness B's
son and husband remained in the barracks and were later killed. Their dead
bodies were later identified by Witness B, and a DNA analysis of their
exhumed remains has been carried ont, on the basis of which death certificates
were issuwed confirming the deaths of Witness B's son and husband.

In terms of identifying the Accused, Wimess B stated she knew the Accused
thronghont the tveniy-five vears she lived in the Visegrad Municipality,
referring ro him by his nickname ‘Neso'. They lived close to one another and
she confirmed that he was a bus conductor whom she would see whenever she
would go 1o town. Further, she recalled his father 10 be Momir Tanaskovié
who worked in a shop which was located in a building near the school in
Donja Lijeska. This identification was corroborated by Fazila Cero, who also
identified the Accused on the basis of her enconnters with him before the war.
She would occasionally see him in his capacity as a bus conductor when she
went into town, and she regularly frequented his father’s shop. Further, she
knew his father’s name and was also able 10 offer the Panel a description of
how Rade Tanaskovié differed in physical appearance from the Accused.
Swvad Dolovac's identification is also credible for the reasons alreacly
discussed under Count 2. Thus, the Panel finds it indispniable that the accused
Nenad Tanaskovié \was present both at the arrest of Witness B's son and at the
Uzamnica barracks when he and his father were imprisoned.

Under Count 3 of the Indiciment, the Accused is charged with (i) the murder of
MM and H.M.", (ii) deprivation of liberty of M.M. and H.M. (iii) beating of
M.M. and H.M. (iv) bearing of M.M. and H.M., and the imprisonment of M.M
and H.M. in inhumane conditions and (v) persecution.

4.1 From the facis established above it is evident that whilst hiding in the
woods and listening 10 his mother’s distressed screams and cries, Witiess B's
son M.M. was placed in an invidious position, which left him with no choice
bur 10 emerge from his hiding place. As such, in responding to his mother’s
calls, Wimess B's son did not voluntarily surrender himself to Ilre'.?cgzife‘c'/;‘

3 . . . .
Note, the identities of Witness B's son and husband are known to the Court and all porties to

!
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since the Accused was armed at that point. In forcing Witness B's son oui of
hiding and tving his hands, before placing him in the TAM truck, the Accused
deprived Witness B's son, a civilian. of his libernv. The fact that this was a
severe deprivation of liberry is borne out by the events which larer befell
Witness B's son. in particular his imprisonment at the Uzamnica barracks. The
restimony of Wimess B and Fazila Cero establishes that 1o explanation was
offered 10 Wimess B's son for his apprehension, nor were any basic legal
procechures followed. Thus, his detention was arbitrary. Further. the evidence
clearly demonstrates that the Accused intentionally deprived Witness B's son
of his libertyv. Also, when he approached Fazila Cero’s house, the Accused
stated on mimerous occasions that he was specifically looking for the place
where H.M., M.M.’s father, lived, demonstrating that he was interested in him
exclusivelv. Moreover, the Accused’s brutal treaiment of Witness B, beating
her, taunting her as 10 her husband'’s whereabowts, deliberately: ignoring her
screams ancd pleas to leave her son alone during the walk to the meadovw.
conclusively demonstrates that the Accused acted in u calculated manner. with
the intent of depriving Wimess B's son of his libertv.

While the evidence regarding the Accusecl’s appreliension of Witness B's
Husband. H.M. ar work is only indirect, Suvad Dolovac was an evewitness 1o
the Accused’s later bringing him to the Uzammnica barracks. Witness B°s
husband was in a very poor physical condition when he entered the hangar,
barel: able to walk. He was then imprisoned in squalid conditions. From these
facts, the Panel concludes bevond a doubt thar this imprisonment was
arbitrarv. In addition 1o that, the deliberate act of bringing Wiiness B's
husband to the hangar was clearly intentional on the part of the Accused.

By applving the definition of “deprivation of liberty” pursuant to Article 172
(1) (e) of the BiH CC, the Panel concludes that the Accused deprived the
husband and the son of Witnesses B. M.M and H.M, of their liberty contrary to
the cited Article, and that the elements of this criminal offense have been met
in all the actions of the Accused and all circumstances surrounding the
conmmission of offence. When carrving out this action, the Accused was in the
company of other soldiers with whom he deprived M.M. and H.M. of liberty. In
doing so, he was aware of his action and wanted to perpetrate it, which can be
inferved from the fact that the accused said that he was looking for M.M. and
H.M. when he arrived in front of Fazila Cero's house.

4.2 Wimness Suvad Dolovac described the severe physical injuries which had

been inflicred npon M.M. and H.M.. in particular the pain which Witness B's

husband, H.M., suffered and how terrified he appeared. The.evidence to
BN RS
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support the assertion that these injuries were sustained ai the hands of the
Accused and Novo Rajak is indirect, and has been derived from the testimony
of wimess Suvad Dolovac. who was not an eye-wiiness to the bearings.
however, the Panel finds no reason 1o doubt its veracirv. The statements made
by Wimess B's son and husband were both specific. in terms of alleging that
the Accused bear Witness B's husband more severelv, but also hit her son, who
was primarily beaten by Novo Rajak. and wwere made contemporaneously to
the beating. The fact that witness Suvad Dolovac said the same 1o Wiiness B
when he was released from prison supports the accuracy of this testiniony.
Although wimess Suvad was not an eve-witness to the beating, the Panel finds
that his informaiion. originating from what Wiitness B's son iold him, is
reliable and credible. The Panel believes thar wimess Suvad is a credible
witness whose consistent testimony: abont what the victin 1old him remains
imoliered with regord 1o what he learned immediately after the event. The
testimony per se suggests sufficient reliable indicia for the Panel 10 relv on
because he precisely recalls such facts as: there is direct evidence that the
Accused captured the son of wimess B: MAM.; there is sufficient direct
evidence thar the Accused brought both victims to the hangar; there is
sufficient direct evidence that both M.M. and H.M were severely injured ar the
time when the Accusecd brought them to the hangar: there is sufficient direct
evidence that the injuries mav be consistent with injuries resulting from
beating: moreover, while in such a condition, thev managed 10 confide in
witness Suvad and the 1ime, place and the person in which they confided do
not give rise to motives for fabricating facis.

The fact that it was the Accused and other soldiers who imprisoned Witness
B’s son and husband also supports this assertion that these persons were in a
position to gain power and control over captives. Based on the Accused’s
behavior over the previous rwo weeks, as established in Connis | and 2. the
Panel concludes that these men were apprehended and beaten for no reason
other than their ethnicity as Bosniaks. This conclusion is supported by the fact
that while in captivity, they were interrogated abour their involvement in
fighting against Serb positions.

Thus. the Accused intentionally inflicred severe suffering and pain on M.M.,
Witness B's son, and H.M. her husband. thereby fulfilling ithe legal
requirements of the offence of 1orture under Article 172(1)(}) of the BiH CC.

Also, the direct intent of the Accused Tanaskovié in the commission of those
criminal actions was undoubtedly proven with regard 1o this Count: of ; !he
Indictment also. He is not the only direct perpetrator of this offense; /rowevef )
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with his actions, he made a decisive coniribution to the commission of this
criminal action, and in concert with Novo Rujak he participated in the
commission of the offense, therefore he is liable as an accomplice.

4.3 Furthermore, the Indiciment charges the Accused with the imprisonment of
Witness B's husband and son in poor conditions in the Uzamnica barrack in
terms of the commission of other acts of inhmnane treatment under Article 172
(1) (k) of the Bit CC. Witess Suvad Dolovac testified that the Accused
brought Witness B's husband and son. However, the Panel could not arrive at
a reliable conclusion as to the contribution of the Accused, if anv. to the
existence of inappropriate conditions in the Uzamnica barracks o which boih
M.M. and H.M were snbjected. Furthermore. there is no evidence that the
Accused was aware of the conditions in the Uzamnica barracks to which M.M,
and H.Mvould be subjected or that he had control over the faciliry.

With regard to the murder of Witness B’s husbaned and son, the Indictment
charges the Accused as a co-perpetraior in the commission of this offense as
well. Clear evidence exist which proves thar M.M. and H.M. are not alive.
Evidence clearly shows that Witness B's son was imprisoned in accordance
with a preconceived plan involving a multiplicin: of persons, including the
Accused. However, there is no evidence thar the Accused was personallv
involved in the deprivation of lives of these individuals. The information
concerning their fare was known during the time Suvad Dolovac spent in the
barracks, but there was no news about them thereafter. A certain period of
time elapsed benveen the bringing of MM. and H.M. 10 the Uzamnica
barracks by the Accused and Suvad Dolovac’s leaving the barracks. Witness
Dolovac did not testifi: that the Accused came 10 the barracks during that time
period or that the Accused had any contact with M.M. and H.M. It is evident
that the Accused brought these persons in, bur the Prosecution has failed to
produce evidence to the Panel showing what happened 10 them after Suvad
Dolovac left the barracks. It is evident that these persons are no longer alive
but there is no evidence by the Prosecution indicating either direct or indirect
involvement of the Accused in the killing of these persons.

Finallv, the Accused is charged under the Indictiment for apprehencing M.\,
the son of Witness B, with nvo other unknown soldiers. However, the Panel
could not establish with certainiv the final number of soldiers who were there
at the time with the Accused, but this fact in iiself bears no specific relevance
10 the establishment of the Accused’s criminal liabiliry.
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When Coumt 3 of the Indictment is in question. the Defense objects that there is
1no evidence of the responsibility on the part of the Accused with regard 10 1his
Count either, and that there are certain contradictions in the testimonies of
Wimess B and Fozila Cero with regard 1o the apprehension of MM, and the
testimony of Suvad Dolovac with regard to the apprehension of H.M.

The Panel considered ithis objection of the defense, and concluded that
although their memory of the main evenis is the same, the iestimonies of
Witess B and Fazila Cero are not consistent with regard to ceriain issues, for
exaniple, with regard 1o the time when the Witness's son escaped to the woods.
or when the TAM truck arrived. Thirdly, Witness B recognized the man who
was with the Accusecl as Nenad Mirkovic, while Fazila Cero claims that it is
Predrag Mirkovic, his brother. Finallv, Witness B siated that her dauglhier and
daughter-in-law hadl stayed in the house, while Fazila Cero savs that his wife
(that is, Witness B’s daughier-in-law) was there on the meadow. However,
Witness B herself stated that ar those momenis she was heavilv shocked and
unaware of the things thar were happening aronnd her. Of course. 1aking into
account the panic and unrest which both women felt ar the time, the iinie
elapse from 1992 wntil the day of their testimony. as well as the war and
terrifving circumstances in which these events occurred, it is inevitable that
their testimonies differ with regard 10 certain less importam facis. These
irrelevant contradictions do not influence the credibilitv and reliability of
these wimesses, and they snureh: are not relevant for the observation of the
action itself of the Accused.

5. In relation 10 Cownt 4 of the Indictment. charging the Accused with the
criminal offense of Crimes against Humanity under Ariicle 172 (1) (d). (e). ().
(h) and (k) of the BiH CC, the Panel heard testinmiony from the following
Prosecution witnesses: Witness D, Islam Cero, Salko Sabanovié¢ and Suvad
Dolovac.

The testimonies of Wimess D. Islam Cero and Salko Sabanovié: confirm that
they were part of a column of approximately forry Muslim civilians forced 1o
march from their houses o the school in Orahovei on or around 31 May 1992
These witnesses described how that day at around 8.30 - 9.00 a.m., armed
men approachecd their houses and orderec them to surrender.

Witness Islam Cero stated that he heard the command to leave his house over
a megaphone. A certain Jovo Zecevié and the accused Nenad Tanaskovié. the
latter being immediately recognized by the Witness, 100k turns in issning
orders over the megaphone. Witness Cero knew the Accused since \thetinie
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when, according 1o him, he would go 1o dancing parties in Donja Lijeska
where he would see the Accused. He also knew that the Accused was a bus
conducitor. When he lefi his properiv. he was met by armed soldiers and the
sight of a large number of his neighbours-Muslims from surrounding villages
already standing on the road, a fact corroborated by Wiiness D and Salko
Sabanovié. Whilst no soldiers explicitly informed them as to the purpose of
this, Islam Cero stated he assumed this formation was designed 1o protect the
soldiers from injury in the event of an attack by the Muslim army, while
Wimess Salko Subanovié stated his perceprion was also that their presence
was designed 1o prevent an atiack on the Serb solcliers. These witnesses
testified that throughout the time they were with this column, the soldiers were
shooting above their heads and in the directions of the surrounding woods ancl
that along the entiretv of their journey. these witnesses observed Muslim-
owned houses ablaze. After a short distance. a feww of the elderly men were
permined 10 leave the colimn and return 10 their homes. however, additional
Muslim civilians, all male, were also forcec 10 join the colunn as it progressed
through settlements 1owards Orahovei. These witnesses also described how
their colmn converged with other groups of soldiers en roure. for example at
Butkova Stijene and Bukovica. When the column arrived in Qrahovci, Wimess
D, Salko Sabanovié and Islam Cero described how the soldiers broke into a
shop near the mosque and loored it for supplies, including food and alcohol.
The column was then marched 1o the school in Orahovei. These witnesses
agreed that they hacd been marching for at least four honrs and arrived at the
school at some point in the afternoon. before nightfall. All three wimnesses
stated that o significant number of additional soldiers were present at the
school. According 1o all three witnesses. there were armed soldiers all aronnd
the school. and Wimess D and Islam Cero further stated that there was a
gunard stationed at the door to their classroom, and as «a result they had no
means of escaping.

Both Witness D and Salko Sabanovic¢ testified that thev first saw the Accused
at Butkova Stijena, he was sitting there with a group of soldiers. Witness Salko
Sabanovié¢ siated that the Accused ai that point was armed with an automatic
rifle and that he had no donbr about his identiry because he had known him
Sfrom before the conflict.

Witness D siated thar he had known the accused since the time when they used
10 socialize and play: football rogerher. Thus. the Panel indisputably concludes
that it is a proven fact that the Accused was one of the soldiers, among other
soldiers. who accompanied this forced march to the school in Orahovei.
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Witness D further siated that he saw the Accused personally approach the
door of Saban Ajanovi¢ and that, having cocked his rifle he began swearing.
ordering Saban Ajanovié to join the group. Wiiness D and Islam Cero also
testified 10 seeing the Accused personally involved in the burning of houses.
Wimess Islam Cero stated thar at Pocivala he saw the Accused und o soldier
he identified as Milos Pantelié set a barn and a house belonging o Muslims on
fire. Panteli¢ was carryving a jerry can of fuel. Further along the road, in
Viasin, Witness D described how the Accused and another soldier approached
some civilians and inquirecd aboui the ownership of a particular house. The
majorine of houses had already been set on fire by an advanced pariy of
soldiers, however this house was not on fire, only the nearby barn. When the
Accused learned that it was a Muslim house. he and another soldier headed
towards this property, approximately 30 meires away. Witness D saw the
Accused enter the property, while the accompanying soldier remained at the
door. Within a few minuses, the house was on fire. The wiiness did noi see the
Accused return from the house, as the civilians were relocared in the
meantime. He later saw him again in the school in Orahovel. swhen he had
brought cigareties and bread for the soldiers dinner by his TAM truck.

Wiess Salko Sabanovié also confirms that he too was iaken 1o the school in
Orahovei 1ogether with the group of men. At thai point, no one told them
where they wwere being taken. The Witness further stated that, that day, he first
saw the Accused at the Butkove stijene on the way to the school. That evening,
when they were brought to the school, the Accnsed and Milos Pantelic came
upstairs 1o the room where Salko Sabanovié was detained and took him 1o a
classroom on the ground floor. There were several soldiers in the classroom
on the ground floor and they staried questioning witness Sabanovié, in an
attempl to force him to confess that he had smuggled weapons. Winess
Sabanovié stated that they staried beating him, kicked him in the back. Tlhis
lasted 7-8 mimutes. The witness stated that he vwas beaten by Milo§ Panieli¢
and others but not the accused Tanaskovié. On the followmg morning at
around 7.30 a.m. Salko Sabanovié was taken for questioning again. Pantelié
and Tanaskovic came for lim and 100k him 1o the same room where he had
been beaien the previous evening. Winess Sabanovié stated thar Panteli¢ bear
him on this second occasion while the Accused was onlv present i that time.
The witness stated that a certain Esad Diananovié from Rogatica was brought
1o the school 1ogether with him, bur althongh his left jaw was bruised he had
not been beaten that evening. The witness also stated that a group of detoined
civilians were released from the school on the following day b _this did no
include him and Diananovié. Afier the hvo of theni were .smgled ou! ram the
group, they were detained in a prefabricated com.:?me.»/ forconstuction
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workers in Lijeska pending further investigation into their activities during the
previons vweeks. While inside the prefabricated comainer, nnknown soldiers
would enter the container in groups and beat them, after which they were soon
released.

Wimess D stared that from his position outside the building, he observed the
Accused and Panteli¢ in this classroom on the ground floor of the school in
Orahovci where civilions where brought in and then beaten. He also
confirmed the presence of Salko Sabanovié and Esad Diananovié in this room,
whom he personally: knew and who according 10 him was from Rogatica. The
witness also siated that he saw when a certain Esad Diananovié was broughi
10 the school. who was brought there rogether with Remzija Ajanovié by Aco
Dragicevic. their family friend. Wimness D stated that he saw the accused in the
school that evening when they arrived there. He again saw the Accused in
front of the school with other soldiers while, following the orders of the other
soldiers, the \itness was turning the roasting spit where the lambs were
roasting. Shortlv thereafier. Tanaskovié went to a classroom on the ground
floor of the building ancd the Witness then saw ehen after that Esad
Diananovi¢ and Ramo Mlinarevi¢ were brought out of thar classroom. The
witness was certain thar Tanaskovié was in the classroom during the beating
of Sabanovié, Diananovié and Mlinarevié because when he left the room Esad
Dzienanovié¢ swas covered with bruises as a result of hits, and his eyes were
shut, and he was certain that at the time Diananovic was brought in he
showed no signs of injiry. The witness also siated that he had heard the voices
of Sabanovi¢ and Diananovié coming from that classroom. while Esad
Diananovic told him that he had been beaten by Tanaskovic and Pantelic.
According to the witness, the others were released on the following dav: with
the exception of Salko Sabanovic. Ramo Mlinarevié and Esad Dzananovic who
were taken 1o Lijeska for further questioning.

Witness Islam Cero testified that he saw the Accused in the school on one
occasion when the Accused entered a room. Thereupon, the witess stated that
persons started being 1aken out of that room. They first 100k this man from
Rogatica and then they came back for Sabanovié. After that. screams were
heard coming from that other room. First they would take one person, during
which time a soldier was waiting in front of the room. When they were finished
with that first person. they would call another one. The Accused was in that
office the whole time during the beatings. The witness stated that the prisoners
were taken our on several occasions and beaten. People had bruises below
their eyes after the first beating alreacly.
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Witness Suvad Dolovac also gave evidence in relation to this Count of the
Indictment and siatecl 1hat. one dav while he was at the Uzamnica barracks,
the Accused and Nove Rajak visited the hangar and brought in a man from
Rogatica, who was identified by the winess as the son-in-law of Abdulah
Kesmer. This man relayed 1o Suvad Dolovac how he was interrogated and
beaten by Novo Rajak and the Accused, who then brought him to Uzamnica in
the same small 1ruck used 1o wansport Wimess B's son and husband.
According to this witness, the man from Rogatica had visible signs of having
been beaten. The fact thai the person who was brought 10 Uzamnica really was
Esad Diananovié and was the son-in-law of a certain Kesmer is corroborated
by the testimony of wimess D. The Panel will not elaborate on this part
becanse of the protected identity of witness D. The evidence 10 this effect is
comained in the case file and the parties are aware of this.

In relation 10 this Connt of the Indictment, the Accused testified that upon the
orders of his commander, Viatko Trifkovié. he delivered food 10 the soldiers at
the school in Oralovei. remaining there for a brief period only. The Accused
stated that he drove 1o the school via Butkova Stijena and Holijaci. En route
he only noticed one burning house.

In relation to Count 4, the Indiciment charges the Accused with (i) forcible
taking of civilian captives, (ii) imprisonment of civilians, (iii) beating of Salko
Sabanovié¢ and another man (iv) persecution and (v) using the civilians as
huwnman shield.

5.1 After the application of the previously stated definition of deprivation of
libertv referved 10 in Ariicle 172 (1) (¢) of the BiH CC, it is clear that the
actions of the Accused have mer 1he elemenis of this criminal offense with
regard 1o this act of perpenation. Having acted together with other soldiers,
the Accused participaied in the gathering of civilians while passing throngh
villages in order ro finallv escort thent 10 the elementary school in Orahover,
whereby he personally forced ar least one civilian to join the line (Saban
Ajanovic). Undoubiedly, he was part of the group which took the civilians;
witnesses recognized him and at the time they: saw him he was armed. While
doing this the Accused failed 10 offer any of the capiives any explanation as to
why: they were being apprehencled and where they were going 10 be raken. This
is corroboraled by the testimonies of the above mentioned wimesses who were
direct eye-wimesses and who themselves were in the line, which was taken 10
the school.
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The action of the Accused is connecied with his direct intention because he
was aware of the act of conmission of the offense and he wanied the
commission, which is additionally suggesied by the fact that he. by taking turns
with a certain Jovo Zecevi¢, called on civilians 1o abandon their houses. By
performing these actions, he acted in the capaciny of an accomplice as defined
under Ariicle 29 of the Bil CC because he connibuted in the decisive manner
to the commission of the offence. having acted in concert with the orher
accomplices.

5.2. Furthermore, the Accused is charged with 1orturing Satko Sabanovié¢ and
another man who was also derained in the school in Orahovei. Winess
Sabanovié’s statement does nor incriminate the accused with regard 10 the
beating. Witness Sabanovié merely stated thar while he was ar the school, 1he
accused Tanaskovié and Panteli¢ took hint on nwo occasions from the room
where he was detained to the classroont on the ground floor where he was
beaten, and that on borh of those occasions when he was beaten (once in the
evening and once in the morning). the Accused was present in the room where
the beatings rook place. The veracity of the averments made bv wimess
Sabanovié with regard to the beating is corroborated by witness Islamn Cero
who described how Salko Sabanovié was taken 1o the room where the beatings
ook place and that he had bruises around his eves when he returned already
after having been 1aken for the first time.

In addition to thai. the Accused is charged with beating another man.
According 1o the evidence produced, it follows that this man was a certain
Esad Diananovic, a son-in-law of a ceriain Abdulah Kesmer. Although the
Panel was offered indirect evidence concerning the beating of another man
apart from Salko Sabanovié in the form of restimonies of three witnesses, who
are actually not eye-witnesses. the Panel noneiheless finds that the respective
testimonies of Witness D. witness Islam Cero and witness Suvad Dolovac with
regaid 10 this circumsiance are reliable and accurate. Furthermore. there is
sufficient indirect evidence that another person. in addition 1o Salko
Sabanovié, was beaten and taken out of that room and that the Accused anel
this other person were in the room along with Panteli¢ and that when this
person returned from the room where the beatings were taking place, he
showed signs of a severe bodilv injury of such nature as ro be brought into
connection with beating. In addition 1o the siatement based on which the
Accused is identified as one of the perpetrarors. this is also proved by the
statement of Diananovié himself thar he gave shorilv after he had been beaten,
still experiencing the consequences of such weatment. Diananovic told
Witness D thar he had been beaten by Panrelic and Tanaskovié ‘withouir ;-
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Witness D asking him. and this was said under circumstances when a person
has no reasons to lie. There is sufficient indicia and corroborating evidence
related 1o circumstances of secondary importance, for which reason the Panel
finds that the testimonies of Wimesses D, Islam Cero and Suvad Dolovac are
reliable and the Panel may rely on them. In contrast to this, witness Sabanovic
claims thatr Esad Diananovié was not beaten that evening. However, if one
takes into consideration the testimony of witness Cero who siated that the
persons who were bearen took nurns in the room where all that was taking
place (hence. hwo persons conld not be in the same room at the same time) and
that witness Sabanovié himself was a direct victim of the beating and cannot
be expected 10 be able 10 remember deiails other than the ones posing a direct
threat to him, the Panel finds that the testimonies of the other three witnesses,
although not eve-witnesses, are more reliable and have a greater degree of
consistency than the testimony of witness Sabanovié¢ who claimed otherwise,

Therefore, bearing in mind the definition of toriwre in BiH CC (Section 2.3
supra), it follows that the actions directed towards Salko Sabanovié and the
other man include the elemenis of the criminal offence of tortre.

Namely, as a result of Salko Sabanovié and this other man being beaten they
suffered severe phvsical pain, given that he was beaten repeatediy in nvo days.
Witness D stated thar he saw hin afier one of those beatings and that Salko
Sabanovié was in a verv bad physical condition, and so was this other man
Esad Dzananovié.

According 1o the testimony of witness Cero, the Accused was present when the
beating ook place. Both victims were civilians under full control of the
persons who had detained them in the school in Orahovei. Wiess Sabanovié
himself siated that inunediately prior 10 the first time he was beaten, the
accused brought him 1o one of the classrooms in the school and that he was
questioned regarding an alleged arms trade. Attenipts were made 1o extort «
confession from him during the questioning. and the same happened 1o Esad
Dzananovié with the same goal. Esad Diananovié and Subanovié were
subsequently taken to Lijeska for additional questioning,

Hence, the acis of beating were perpetrated with a double intent: to attempi to
extort a confession fron the victim and 1o pimish the victim because of "luck of
cooperation”. This encompassed the intent and the goal for which these
persons were beaten.
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It is also imporiant 1o note thar Witness Sabanovié himself did nor state that he
had been beaten by the accused Tanaskovi¢, but rather Milos Panrtelic.
However, if one rakes into consideration the continuity of all acts of the
Accused perperrated during thar day — that he was one of many soldiers who
passed through the villages and arbitrarily deprived male civilians of their
libertv, thar he acted willinglv, that he set Muslinmi houses on fire as he wenr
along and, finally, thar he was seen in the school where the captured male
civilians were placed after their caprire — coupled with the fact that witness
Sabanovié confirmed that the accused was present on nvo occasions when the
Jormer was beaten, the Panel unequivocally concludes that the Accused is
responsible as a co-perpetrator in the torure of Sabanovié. One should nor
disregard the fact what the presence of the Accused meant for the persons who
were beating Sabanovi¢ and the other man. His presence musi be imerpreied
as his approval of such an aci. and as for the other persons wwho carried ont
the beating. his presence was encouraging ro them as the direct perpeiraiors.
In amv event, the accused Tanaskovic had a choice, at least one choice, to
refuse 10 be presem during the mistreanment, bur he did not do that. What is
more, according o witness Sabanovié, not only was he present on one
occasion bur he did the same when Sabanovié was beaten on the morning

afler.

With respect to the beating of another person, raking into consideration the
aforesaid, as well as the fact thar three witnesses confirmed that Diananovic
personalhi told them that he was beaten by Panieli¢ and Tanaskovic. the Panel
finds that the elements of the criminal offense with which the Accused is
charged uncler this Count of the Indicunent are also conrained in relation ro
one more person in addition to Salko Sabanovié. and thar Tanaskovié is
responsible for the torture of that person too as a co-perpeiraior. Based on the
Joregoing, the Panel finds that the Accused is responsible for the criminal act
of 1orture in connection with the criminal offence of Crimes against Humaniry
in violation of Article 172 (1) of the BiH CPC as an accomplice.

5.3 Furthermore, the Accused is charged under the Indicimeni for setling on
fire several Muslim houses, however, it arises from the testimonies of nvo
witnesses who testified with regard to this matrer that while they were moving
in the line toward the school in Orahovei, the Accused set on fire hvo Muslim
houses.

Firsi, it was the house in Poéivala whose setiing on fire was eve-wilnessed by
Witness Islam Cero. The Accused was then accompanied ivith one of ihe
soldiers, Milos Parielic, when they set on fire the house and: the stable. The
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next house which the Accused set on fire was also a Muslim house in Viasino.
This was eve-witessed by Winess D, who stated that the Accused was not
alone on that occasion either, but that he was with one soldier. Thus, on the
basis of the testimonies of those witnesses who gave reliable statements, the
Panel concludes that the Accused commitied both offences.

The fact that this was not an isolated incident of destruction of Muslim
property is corroborated by the respective iestimonies of Wimesses D and
Islam Cero who stated that thev passed by burning Muslini houses on itheir
wav to OQrahovci. The outcome of all events in the area of Visegrad in terms of
destruction of property and cultural monnments inclnced the demolition of nvo
mosques in Visegrad. which follows from the established fact no. 22 accepted
under the mentioned Decision of the Panel,

By their nature, the acts of the Accused related to the burning of nvo houses
Jall under the acts of persecution — destruction of property. According 1o the
definition referred to in Article 172 (2), persecution is defined as: intentional
and severe deprivation of fundamental rights. contrary 1o imernational law, by
reason of the identiry of a group or collectiviry.

For example, the ICTY qualified such similar offenses as persecurion: “The
criminal offense of persecuition includes both violations of bodily and mental
integrity and deprivation of liberty. and the offenses which seems to be less
severe, for example, the offenses against propertv. if the persons who were the
victims of such actions were particularly chosen becanse theyv belonged 10 «
certain communiry.” (Blaskic (ICTY Trial Chamber), 3 March 2000. p.233).

Consequently, the Accused first obtained the information abour the owner of
the house which he intended 10 set on fire, only to do so when jr was
determined that the house in question was a Musiim house. It is clear thar the
actions of the Accused comain the elements of this criminal offense.
Considering thar the right 1o properrv constitutes one of the fundamental
rights, the intentional and severe destruction of that properry is contrary 1o
international la. Both actions of setting fire 1o the houses in Viasin and
Pocivala are included in the direct intent of the Accused who was aware of the
offense he comminted and who wamted to commit thar offense. In both
instances, the Accused did not act on his oxwn, but with Milos Pantelic and one
more soldier. Thus. he contributed in the decisive manner to the commission of
the offense by joint action in thar regard.

LN
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For all the foregoing, the Panel finds that the above described actions of the
Accused have met the elements of the criminal offense set forth in Article 172

(1) (e). (f) and (h) of the BiH CC.

In relation to the charges that he commirtied the criminal offense of forcible
ransfer. the Panel was unable 1o accept these qualifications simply because
the Panel coes nort find that the requisite elements of that offence of forcible
ransfer. as prescribed by the law, have been established. Deportation or
forcible transfer occurs in the event of a prohibited consequence reflected in
the forced displacement of the persons concerned from the area in which they
are lenvfully present. It follows from the presented evidence that ai least nvo
male civilians were released in Visegrad prior 10 going to the elementary
school in Orahovei. Moreover. the remaining male civilians who were
deprived of liberty and were in Orahovei were also released and returned to
the same area where they were living prior 1o being taken 10 Orahovica.
Moreover, there is insufficient evidence of a deferred displacement. whereby:
the civilians returned 1o their homes or 10 the areca where they previously lived,.
but left the territory of Visegrad immediately thereafter as a result of this
inciclent in Orahovei.

Likewise, the Panel finds that the Prosecution has failed to prove that the
activities in which the civilian men were forced to take part in on or about 31
May: 1992 constituted their “use” by their Serb captors as human shields, and
so the Panel concludes that the charge of ‘other inhumane acts’ has not been
established by the evidence. Although it is clear that the civilians were forced
10 march to Orahovcei, and that in doing so they were deprived of liberty by the
Aceunsed and his accomplices. the evidence shows that they were not taken into
arecds where landmines were thought to be buried, they were not threatened or
shot at by any wroops or persons opposing their captors, and they \vere not in
Jear for their lives or saferv from any force other than their caprors

According to the allegations of the Indictient. on 31 May 1992, rogether vith
the group of members of paramilitary forces, the Accused attacked Muslim
villages. However, based on the evidence adduced, it arises thar the criminal
action occurred either on 31 May or around that date. Also, it is obvious that
the Accused was with soldiers who atiacked the villages, bur it could not be
established with certainty whether the soldiers were members of paramilitary
forces. This fact in itself bears no specific relevance to the establishiment of the
Accused’s criminal liability.

. ~
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Having considered the Defense’s objections with regard 1o this Cowm of the
Indictment. which state that the circumstances referred 1o in Count 4
regarding the accused Tanaskovié had not been proven either, and that the
escort of the group was carried our upon the superiors’ order and that it was
militarily justified. the Panel observes that the apprehended persons were
civilians, that thev were unarmed and were wearing civilian clothes.
Furthermore, the evidence showed that those people were beaten up in the
school by soldiers. Since Article 3 of the Geneva Convention strictly prescribes
which actions are prohibited against this category, the objection on military
justification of those actions is entirely unfouncded.

The Defense also objected 10 the allegations concerning the setting of the
houses on fire by the Accused. since it considers thar it has not been clearly
established from the Prosecution witnesses who and in which manner had set
the houses in question on fire, since no one saw the Accused doing that. With
regard 1o that. the Panel notes that nvo witnesses testified about the setting of
the nvo houses on fire by the Accused. It firsily happened in the village of
Pocivala, and thereafier in Viasin. When it is taken into account that nwo
different wimesses stated that they had seen the Accused in both insiances
personally setting the houses on fire. and their testimony alreacly points to the
already established modus operandr of the Accused (he firstlv finds ot who
are the owners of the houses, then goes to the houses and sets them on fire),
the Panel coes not find anv reason whatsoever to have doubts in their
credibilitv. Witness D indeed did not state that he had personally seen the
Accused setting a house on fire, bur he heard the Accused inguire abont the
owner of the house, he saw him entering the house after which he saw smoke
front the house.

Finally, the Panel finds that the allegarions of the Accused himself who statecl
that npon the orders of his Commander. Viatko Trifkovic. he had taken food 1o
the soldiers at the school in Orahovei and thar he staved there a short time, do
not represent sufficient grounds for rejecting reliable statemenis by Witness D,
Salko Sabanovié and Islam Cero, especially bearing in mind that the ronte
along which the Accused was travelling confirms his presence at locations
where he was seen that day when the civilians were marched 10 Orahover.
Furthermore. the statement of the Accused according to which he arrived at
the school ar 7:30 a.m. only confirms the fact that Wiiness D. Salko Sabanovi¢
and Isiam Cero saw him that morning.

6. In relation to Connt 5 of the Indictment, charging the Accused with the
criminal offense of Crimes against Hnmanity nnder Article 172 (1) (d):.(e)and
- P r ".’ /:'
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(h) of the BiH CC, the Panel heard testimony from Prosecution wimesses.
Rahima Zukic and Ferid Spahié.

Rahima Zuki¢ described how on {4 June 1992, five or six local Serb soldiers,
including Ljubko Tasié and his son, Zeljko, brought buses to the road below
Dubovik and ordered them 10 go 10 Olovo. This order applied to the Muslim
population of Dubovik. Soldiers entered these buses too, which were then
driven 1o the square in front of the Hotel Visegrad. Witness Ferid Spahi¢’s bus
arrived in the same squore. Both ‘witnesses state that many buses from the
various villages belonging 10 the Visegrad Municipality converged in the
square. These buses were joined by other buses comaining people from
Visegrad rown. Rahima Zukié recalled there were 8 buses and 4 nucks. Ferid
Spahic could not state a number with certainry, however, he recalled his driver
stating there were 700-800 Muslims being taken to ‘their territory’. Both
witnesses describe how the square was full of soldiers. Ljubko Tasi¢ ordered
each indiviclual bus to make a list of those on board \which was taken 10 the
Horel Visegrad, where Rahima Zukié stated the command of the White Eagles
was located. In general, the civilians remained on the buses during this
process which lasted from one 1o nvo hours. This convoy then left the square
and took the road towards Sijemié. not Macedonia, the destination chosen by
Ferid Spahi¢ and others on his bus. This witness testified that the convoy took
the mouniain road through Serb setilements, rather than the main road to
Sarajevo. Rahima Zukié recalled that there was a police vehicle ar the head of
the column, which was covered bv the flag of the Red Cross and that a TAM
truck with a heavy machine gun installed on it followed the convoyv. Witness
Ferid Spahic¢ confirmed that he saw a similar vehicle when the convoy later
reached lsevi¢ Brdo. Both witnesses state how the convoy was escorted by
armed soldiers.

Winess Rahima Zukié stated thar she first saw the Accused at Donja Lijeska,
soon afier the start of the journey. She saw hint walk past by her bus. carrving
a rifle. He was heading in the direction of the school where the soldiers and
drivers were reportedly collecting sandhwiches. The witness stated she knew the
Accused for some ten vears before the war. in particular, diring the four vears
when she regularly commuted to work at the Yarda furniture faciory. Back
then she would see the Accused at least once a week in his capacitv as a bus
conducior.

Having passed throngh Rogaiica and Sokolac. amongst other places, ihe
convoy reached Isevié Brelo. At one point before the convoy arrived. ar I$evié
Brdo. witness Ferid Spahic saw the Accused. The witness knew Vhini. because

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms:



the nvo woutld come to each other s workplace anc occasionally go for a drink.
Aeccording 10 both witnesses, all the buses which had left Visegrad still formed
part of the convoy. Some negotiations took place benveen the drivers and the
escorts, before someone canie to the door of Ferid Spahic's bus and stated that
women, children and elderly could leave the bus. Others would be 1aken back
for exchange. Witness Rahima Zukic stated that Zeljko Tasié came 1o the door
of her bus and ordered that women, children and elderly leave the bus and
men benveen the ages of fifieen and sixty-five were to remain on the buses.

Witmess Rahima Zukié described how she was crying and begging the armed
euard 10 let her husband out, but he ignored her. This armed guard remained
on the bus in order 10 ensure that the remaining men did not escape.
According to Ferid Spahié, originally the women on his bus complained that
they did not wani 10 be separated from their husbands and sons. However, one
woman was forcibly removed from ithe bus, after which the rest followed.
Rahima Zukié confirmed that women were crying for them to return their sons.
As the buses were turning around to leave, the Accused ran from somewhere.
He still had an auromatic rifle on him and was wearing a uniform. He grabbed
the door of one of the departing buses and as he was doing so. said “Go back
1o Alija‘s state. When vou return our people 1o us, we will return vour people
to vou. " He jumped on the bus and then the convoy deparied slowly.

The Wimess stated that this was clearly a response to the women's pleas for
the retirn of their male relatives. Those that had left the buses. including
Rahima Zukic and her nvo children, were left 1o make their way from lsevié
Brdo on foot.

Witness Ferid Spahi¢ described subsequeri events as follows: using the same
road they had ravelled earlier that day, the buses drove to back to Sokolac.
The fiftv men vere then boarded onto one bus where they slept overnight. On
15 June 1992, the convoy of the same buses and rucks depenried for Rogatica
ar around 9 or [0 a.m. Before reaching Rogatica. Ferid Spahi¢ saw the
Accused driving one of the buses behind his own. The witness believed this bus
was emprv, but he conld not stare this conclusively. They approached «
Junction called Rasadnik where the witness saw o manned self-propelied gun.
At this junction. Ferid Spahi¢ watched as a blindfolded man was thrown onr of
a Citroen vehicle which had approached the scene from Rogatica. He had his
hands tied behind his back and was kicked in the abdominal area by a man
who had exited the Citroen. The beaten man was pushed onto the smaller
Centrotrans bus used to transport Turpentine factory workers. The driver_ of
the Citroen then instructed the Serb guard 10 “push the caitle off the bu_‘s‘.-:l:"--'-'?.'[z?z,\\_
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fiftv men were forced to run the short distance to the Turpentine fuctory: bus.
From there, they exited the bus one by one 10 have their hands bound by wire.
The witess stated that this occurred approximately one hour before the
execition which followed. Ferid Spahié 1estified thar he did not see ihe
Accused at this point, nor during subsequent events. Somewhere near the
villuge of Kalimici, the bus siopped in a forest and the men were lined up next
10 the bus in a wvpical military column, rwo by nvo. They were led along a trail
away from the road. Ten men were raken from the front of the column.
supposedly for exchange with Serb soldiers. When the first nvo reached the
edge of a pit, behind some shrubs, the wiiness heard nvo short bursts of fire
before these men disappeared behind the undergrowith. The witness was able
10 escape. Among the murdered men was the husband of Rahima Zukié. whom
she identified in November 2000.

The Defence challenged his alleged pariicipation in the evenis related 1o this
Count of the Indictment on the basis thar the Accused was engaged in other
activities ar the relevant times. Firsi. the Accused testified thar on 14 June
1992, he attencled the funeral of his former commander, Viatko Trifkovié, who
had been killed on 13 June 1992, as confirmed bv his death certificare
(Defence Exhibit 11-2). He stared that the funeral took place ar 2 p.m. in the
Crnéa 1ovwn cemetery, lasting 1.5 hours, and thar he and Bosko Arsi¢ were
there 1o assist the deceased's familv. In relation to this alibi, the Accused
called Defence witnesses Dragisa Trifkovic, Bosko Arsié and Winess M. none
of vehom could corroboraie these specific details. Bosko Arsi¢ and Wimess M
both stated thar the funeral was nvo davs later, although they: could not be
certain as to a specific date. Although Dragisa Trifkovic¢ states the funeral veas
on 14 June. he did not attend himself. Witness M did not attend the funeral
either. Although Bosko Arsié confirms that he saw the Accused at the funeral,
his and the Accused’s account differ in fundamemal respects, which causes the
Panel 10 doubt the accuracy and 1ruth of the respective accounts. Bosko Arsic
stated that nvo other men were buried ar the same time as Vlatko Trifkovic.
Further, he did not mention any details about helping art the funeral, but rather
indicated that he knew the Accused only as a very distant acquaintance. He
saw him occasionally afier their mobilisation but did not have any
conversations with him.

Secondly, the Accused stated that he was in Serbia from the early hours of 15
June, collecting a convoy of humanitarian aid and retirning on 18 June 1992,
In this regard, the Defence tendered Defence Exhibit 1I-16. This is a
Certificate of the Minisiry of Internal Affairs of the Republic of Serbia —.Police
Directorate Miadenovac Police Station No. 015.1-02/07 dared 12; Feb:.2007.
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certifying that the accused Nenad Tanaskovié was registered as a temporary
resident in Mlacdenovac benveen {5 June 1992 and 17 June 1992 and thai his
stav was registered in the Mladenovac Police Station under number KB
147/92. The document presemed to the Panel is a photocopy and thus,
pursuant 1o Article 274(2) of the BiH CPC, the Panel cannot 1reart it is a valid
material evidence. The Certificate was produced by the Defense Counsel and
submitted it to the Panel during the wial. The Panel observes that the
Certificate was not delivered to the Court via regular procedure of rendering
international legal assistance. If the Defense Counsel had wanted 1o preseni a
piece of evidence by producing a certificate from another staie. she should
have addressed the Court and the Court would conduct the procedure laid
down in Article 408 of the BiH CPC. In this manner, the Panel was presented
with the photocopy of the certificate bearing no proof of validity of the seal
and signature (no certification of the copy). In addition 1o that, the official
document from another state ywas produced withour respecting a proper
procedure for obiaining such a certificate. Such certificare is a dociment. anc
the asswmption is that it is accurate unless cdetermined otherwise. In the
particular case, the document is not valid from the formal and legal point of
view ane its accuracy was refuted by the testimonies of witnesses Rahima
Zukié and Ferid Spahic. who stated that they saw the Accused ar relevant
locations during the time period covered by the Certificate in question. These
witnesses have known the accused very well since before the war and there is
no reason for the Panel not to give credence to their respective testimonies,
especially because of the fact that their testimonies are additionally
corroborated by the respective testimonies of witnesses Sabaheta Ramic and
Mula Kustura who, also, have known the Accused verv well since before the
wen arel who confirmed that the Accused was present in Visegrad in the period
14-16 Junie 1992. Based on the foregoing. the Panel finds that the alibi of the
Accused is not credible.

Further, the Accused’s acconnt of this trip is illogical and inconsistem. The
Accused restified that he reported 10 the Mladenovac Police Station in Serbia
upon the orders of his superior. stating thar he was present there to collect «
convoy of humanitarian aid, bin not stating thar he was present on military
orders. The Accused registered with the police while wwearing civilian clothes,
despite testifving that one of the reasons for reporting to the police was
because there were cases of desertion from the army. It took him three days to
collect this aid, even though it only comprised cigarettes and other parcels.
Further, he made this journey to collect aid in a passenger vehicle which
wonld not have had capacity 1o carry great amounts. The Accused siated that
le reported to the Police Station when he was leaving for Visegrad. yer he.did
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not retwrn till 18 June, further undermining the validine of the purported
regisiration certificate. Finally, he never regisiered his presence on any of the
subsequent numerous occasions when he later visited Belgrade for operations.
on average 2-3 rimes a vear, instead relving on military referral papers. Thus.
the Panel has no hesitation in doubting the veraciry of these assertions, when
set against the credible identifications of the Accused offered by witnesses
Ferid Spahié¢ and Rahima Zukié.

The Accused further asserts that his consin. Rade Tanaskovié, was involved in
the convov on 14 June 1992, The Panel. however, finds this claim to be
unfounded. Wimess Ferid Spahi¢ siated that he knew the Accused. whom he
referred 1o as Neso, very well and much better than Rade. The Accused himself
confirmed that he had socialised with this witness, further strengthening this
identification of the Accnsed. The Accused’s iestimony: that his cousin
informed him about his involvement in wansferring a large number of people
without mentioning the fact that they vwwere Muslim civilians is implausible and
canses the Panel 1o doubt the Accused's honesty.

in relation to Count 5, the Indictment charges the Accused with (i) forcible
transfer, (ii) imprisonment of men under the age of 65 and (iii} persecution.

6.1 On the basis of the facts established above, the Panel finds it that on 14
June 1992, VRS solders and local Serb paramilitaries coerced several hundred
Muslim civilians. including the witness Rahima 2Zukié. 1o leave Visegrad and
villages in the surrounding municipality. who were then transferred by convoy:
towards Olovo and tervitory under the conirol of the Army of BiH. It is evident
from the intolerable environment of violence and fear in Visegrad and the
surrounding area. whereby Muslim civilians were targeted by virtue of their
ethniciry alone. that in realitv, these civilians had no choice but 1o leave their
homes or risk serious danger to their personal securiry. including serious
maltrearment and even deaih. In such circumstances, the Panel finds that any
expressions of consent to joining the convoy which was leaving from the
square in Visegrad do not represem evidence of a voluntary transfer. Rather,
such sentiments corroborate the conditions in which those civilians were
living. The presence and behavionr of the armed guarvds, drivers and the
soldiers which the convoy passed along the way, also confirms that these
civilians did not consent 1o the iransfer. in particular the separation of women,
children and elderly from the men which later ensued. The evidence
establishes that these individuals were forced to leave their homes where they
had resided for many vears. The Defence songht to prove that this iransferyvas
in the interests of the safery of these civilians and thus was nor withdut
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grounds, and that the presence of an armed escort was to protect the convoy
from fighting 1aking place nearby in Sijemic. Whilst the partial or toial
evacunation might be )f)er:nmh'te?(f5 under imernational law. the Panel finds it
inclisputable thar such was not the case on 14 June 1992.

International law elaborates on this definition, determining that the concept of
‘expulsion or coercive acts’ is not restricted 1o physical force, but rather
includes the full range of coercive pressures placed on people 1o leave their
homes, including fear of violence, duress, detention, psychological oppression
death threats and destruction of homes’. The kev question is the
involuntariness of the ansfer.

{1 would be 1antological to lold a transfer of a population to be in the interesis
of its own safery where the danger 1o thar population was created by the
transfer. Moreover, the evidence clearly establishes that the only purpose for
this convoy was forcible transfer of the Muslini population from the area of
Visegrad. No plans were made for the retrn of these civilians after the
cessation of hostilities, which would have afforded some evidence of benign
intent. The intimidating behaviowr of various guards further demonstrates that
the convoy was not designed 1o protect the safery of the civilians.

The evidence clearly establishes that this operation was carried into effect
according to a pre-ordained operation of the local paramilitaries and VRS
soldiers. Further, it is indispuiable ihat the Accused plaved « role in this
involuniary: transfer. It is apparent fron the Accused’s behaviouwr and actions,
as established in Connts 1-4, thar the Accused contributed to the annosphere
of fear and violence directed against the Muslim population in Visegrad.
Witness Rahima Zukié testified about one specific incident of the menacing
behaviour of the Accused. a few days before the convoy. At some point prior to
this incident, benveen 5 and 9 June 1992. Witness Zukic stated ithat she was
sitting at the Visegrad bns station with « friend, Kada Sehié, and her teenage
son. Kada Sehic was disiressed and cryving as her other son had been iaken
away tovwards the Visegrad spa. The Accused. dressed in civilian clothes,
arrived at the station by a TAM truck. He was carrving an ecuwiomatic rifle.
Initiallv, Kada greeted this sight with relief as her husband also worked as a
conductor ar Centrotrans. She approached him and said: *Nenad, my son, can
vou help me. Theyv 100k Rasim and my son.” He replied: “What can I help

'_5 Prosecurar v Krstic, 1ICTY Trial Chamber, 2 August 2001, para 528
" Prosecutar v Krstic. (CTY Trial Chamber. 2 August 2001, parn 529; Prosecutor v Krnnjel,
Chamber. 15 March 2002, para 475.
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you? Fuck you and yowr god, | will start slaughiering you today, everyvone,
inclucling the old and the voung, women and children.”

In relation to the charges against the Accused under this Count, criminal

offence in relation to the act of 'Forcible transfer’' is defined in Article
172(1)(d) as:

o Forced displacement of persons;

e By expulsion or other coercive acts:

o From an area in which the population are lawfully presen:;
o Withour grounds permitred under international law

o With direct intent® 10 displace on a permanent basis.

On the basis of winess testimonies the Panel concludes that the Accused
accompanied the convoy soon after it left Visegrad, joining ar Donje Lijeska.
He remained with the convoy for some considerable distance, uniil it reachec
ISevic Brdo, where the women were forced 1o separate from their male
relatives aged benveen fifieen and sixty-five. The Accused assisted in the
progress of the convoy by his presence as a uniformed, armmed guard. Further,
it is apparent that the Accused assisted in maintaining order on the convoy. as
evidenced by the aggressive instructions he issued 1o Ferid Spahi¢ during their
encounter and his conments directed to the women ar Isevié Brdo. Although
neither Ferid Spahi¢ nor Rahima Zukié observed the Accused involved in the
negotiations conducted throughout the course of the convoy, when the Accused
instructed the women, children and elderly 10 “Go to Alija’s state”, he
revealed his awareness of this common plan. On the basis thar it would have
been impossible 10 effect such a large convoy without the assistance of armed
guards and escorts to maintain authority. the Accusedl, by his actions. made a
decisive and significant conrribution to the perpemration of this forcible
iransfer. Additionally. the comment he made at [Sevi¢ Brdo demonsrrates that
the Accused shared the common intention thar these civilians be displaced on a
permanent basis, and not 1o have theni retirn.

Therefore, if the action of the Accused in this sense is taken into account, it is
clear that his actions have mer the elemenis of the criminal offense of Crines

® Anticle 35 CC BiH; Blagujevic and Jokic, ICTY Trial Chamber. January 17, 2005. para. 601:"As for the
meny rea, the perpetrator must intent [sic] to remove the victims. which implies the intention thot they should
noi return... The fact that no sicp is 1aken by the perpetraior (0 secure the return of those displaced, when the
circumstances that neeessitated the evacuation have ceased, is ommony the factors that may prove an intent io
permanently displace the victims rather than the intent to sccure the population through a-lowful-=. and
therefore temporary - evacuation,” See also Naferitié and Martinovié. ICTY Trisl Chamber, 3 rch 2003,
paragraph 520. 1362,

. — . £
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against Humanin: with regard to the action of commission of the forcible
transfer of population set forth under Article 172 (1) (d) of the BiH CC.

6.2 When the criminal action of imprisonment of male civilians who remained
on the bus referred to in Article 172 (1) () is in question, the Panel finds that
the charges for detention of men under age 65 have been also established. The
order for women, children and the elderly 10 come out from the bus. and for
men aged benveen 15 and 65 to remain on the bus clearly indicared to those
who remained that they could not get out. Armed guards remained in the buses
1o prevent any men from escaping, while the convoy was encircled by many
soldiers. The fact that these men were forced to watch the chaos which was
taking place with the upset women being separated from the gronp only
emphasizecd 1o the detainees the hopelessness of their situarion. particularly
when one woman was forcibly removed from the bus. When the convoy was
leaving, the Accused. who was armed with an automatic gun. emered one of
the buses which were leaving and in which were the detained men.

By the described actions. the Accused connmitied the criminal offense referred
1o under 172 (1) (e) of the BiH CC.

The Panel also concludes that on the day concerned. the Accused was one of
the members of an armed group which led and escorted the convoy with
civilian men in the buses. He is nor the only perpetrator, but he acted as a co-
perpetrator who by his actions contributed in a decisive manner to the
connuission of the offense.

The actions of the Accused wvere included in his direct intention. because he
was conscious of the actions he committed and he wantecl their commission.
This is also indicated by his comment that he would return the captives who
had staved in the buses onlv after thev “get their men back"”. In that way, he
uncloubrecly showed his agreement with the plan 1o imprison the men.

The Defense objected thar the criminal responsibility of the Accused was not
established with regard to Count 5 of the Indiciment, because the Accused is
nor mentioned as an organizer of the alleged deportation, nor was his activiey
with regard 1o the disputed actions proven by any evidentiary means. With
regard 1o this objection. the Panel did not find thar the Accused was the
organizer of the deportation. However. he was undoubtedly present during the
entire movement of the convoyv. If it is taken into acconnt that he was armed
and, as previouslv established, a member of military formations, as an
accomplice he was undoubtedly a part of the organization and implemerniation

1
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of the relocation plan, with whose participation the action was carried owt.
Lven more so, he verbally expressed his agreement with the taking away of the
men when they were separated fron women and children.

The Accused is charged with driving one of the buses by which the civilians
were transported from Visegrad 1o the territory controlled by the BiH Army.
However, contrary to the foregoing, onlv one witness statec that he had seen
the Accused driving an empty bus. The Panel has no evidence that the Accused
ever drove a bus inwhich there were any passengers, civilian according 1o this
Count of the Indictment, or any other for that matter. What is important is that
the Accused was undoubiedly present in the convoy and thar he pariicipated in
the forced transfer in the manner described above.

7. In relation to Count 7 of the Indictnient, charging the Accused with the
criminal offense under Article 172 (1) (a). (e) and (h) of the BiH CC. the Panel
heard testimony from Prosecution witnesses, Mula Kustura and Sabaheta
Ramic.

Both witnesses described how. rogether with six other Muslim civilians. they
were returning from the left bank of the Drina River (Hotel Visegrad sicde)
Jfollowing an unsuccessful atrempt 10 leave Visegrad on a convov. Sabaheta
Ramié testified thar originallv men were not permitted on this convow.
However, as the women were being assigned to particular buses, it was
annownced that nien too were allowed on the convoy and thus Enver Kulovac,
Mula Kustura’s son, had joined this group of civilians. Mula Kustura
described how her son was not healthy and had been retired from work,
having had a serions accident. Camil Kopi¢ was also amongst this group of
civilians. The Panel based this conclusion on the fact that both witnesses
identified a certain Zilka as being there with her husband: Mula Kustura
stated Zilka's husband had the surname Kopi¢ and Sabaheta Ramié recalled
that the name of Zilka's husband was Camil. This identification is confirmed
by the fact that both witnesses lived in the same building as Camil Kopié,
albeit that Sabahera Ramié was onlv residing there temporarily. Both
witnesses confirm that the convoy was posiponed due to the fighting. Sabaheta
Ramié¢ could not recall the exuct date when this happened, she was able to
narrow it down to 14 or 15 June, or on or around 16 June. which is the date
alleged in the Indictment.

Mula Kustura stated the following then occnrred: having passed by the group.
the Accnsed then double-backed in the vehicle he was driving, retur ning 1o
their location. He stopped the car next 1o the group and said: Kiila gerin: He
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was arnied with a weapon which the wimess described as a ‘machine gun’.
Mula Kustura stated that Kula was her son’s nickname. Enver Kulovac
entered the vehicle, siting on the back seat next 10 an unidentified soldier who
was accompanving the Accused. The soldier placed his arm around Enver
Kulovac. The Accused also ordered Camil Kopic 10 enter the car. however,

Kopié was deaf and could not hear him. The Accused called him a second time
10 get in. Camil Kopié's wife Zilka tried 10 explain that he was deaf, but in
response 10 this apparent act of defiance, the Accused shouted at him, cursing
his Balija's mother. He then pointed his weapon through the window of the car
at Camil and Zilka. Zitka cried our and he replied: “Shut up, 1'll kill yvon
now.” Camil Kopi¢ then entered the vehicle and the Accused drove away in
the direction of the Old Bridge and the town. During the night, Mula Kustura
explained what had happened 1o Veljko Planicic. a Serbian neighbonr and
friend of Enver Kulovac. This Veljko 100k upon himself 10 check Enver
Kulovac's whereabonrs. On the following day, when Mula Kustira was on the
convoy: bus which would eventually 1ake her to Olovo, Veljko found her and
explained that Enver was in prison.

Witness Sabaheta Rami¢ corroborated Witmess Mula Kustura’s account.
stating that as the group was returning 1o the Pavilion, the Accused sioppec
his car by the group. He was accompanied bv a soldier wearing camouflage
uniform. The Accused ordered Enver Kulovac and Camil Kopié¢ 10 approach
the vehicle, whereupon they entered the vehicle and the Accused drove them
away. According 1o this witness. Enver Kulovac and Camil Kopi¢ “did not
have any other option or a way out of it.” The witness siated the process of
appreliension was over very quickly. Moreover. the Accused did not offer any
explanation for why: he was apprehending these men. Witness Sabaheta Ranic
confirmed Mula Kustura's state of extreme distress after this incidemt had
occurred. Witmess Mula Kustura testified that she never saw her son alive
again and that she macde an identification of her son in Visoko on the basis of
the remains. An autopsy report confirmed that cause of death was a gun shot
to the head. The corpse of Camil Kopié was also subsequentlv recovered. The
auropsy report also concluded that the cause of death was a gun shot wonnd 10
the chest.

Witness Mula Kustura knew the Accused from before the war. She was from
Lijeska, the same village as the Accused. and recalled that he was a conductor
whom she would see if she wavelled somewhere by bus. Additionally, she
stared that his father worked in a shop. She testified that Tanaskovié and her
son knew one another. This fact is confirmed by the manner in which the
Accused addressed Enver Kulovac. by his nickname. Wimness Sabahera Ramic
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also knew the Accused before the war. She worked as a cook in a restaurani at
Sloboda, vwhere the Accused would take a break during his duties as a bus
conductor at Visegrad Trans. On the basis of these identifications, the Panel
concludes it is bevond doubt that it was the Accused who apprehended Enver
Kulovac and Camil Kopié.

7.1 Count 7 of the Indictment charges the Accused with (i) the deprivarion
of libertv of Enver Kulovac and Camil Kopié.

As detailed above and evidenced, in part, by the testimony related to this
Count, in June 1992 there was a widespread and svstematic attack against
Muslim civilians in Visegrad. According to the restimony of wimesses Mula
Kusnwa and Sabaheta Ramié, Enver Kulovac did not resist the Accusec's
order 10 enter his velicle. The Panel concludes that in reality Enver Kulovac
had no choice but 10 obey this order, if one takes into consideration the fact
that the Accused was armed and accompanied by a soldier. Moreover, the
Accused's aggressive and threatening treatment of Camil Kopié and his wife
moments later. made it evident to Enver Kulovac that he had no choice but 10
remain in the vehicle, Thus, the Panel concludes that neither man voluntarily
accompanied the Accused, bur rather they were coerced 1o enter the vehicle
and thereby deprived of their liberry. There is no doubrt that from this moment
on. Enver Kulovac and Camil Kopi¢ no longer had control of their destinies
and their futes lay in the hands of the Accused and others. Accordingly, their
detention was contrarv 10 Article 172(1)(e} of the BiH CC. The Defence have
called 1o evidence 1o show that the Accused at any point mitigated the severity
of this detention by releasing these men. No explanation was offered either 10
Enver Kulovac and Camil Kopic or their relatives. Further, in light of the
Accused's behaviowr towards Camil Kopic, it is obvious that this apprehension
was not attended by any of the necessary procedural safeguards. Thus, their
cletention was arbitrary.

The Accused uncdonbredly conmmitted this action with a direct intent. being
aware of the act he conunitted and which he wanied to commii. Also. the
Accused was not alone when he 100k avway those nvo persons, thus he acted as
an accomplice and coniribined in the decisive manner to the commission of the
act in the joint action with the other soldier unknown to the Panel.

With regard to this Coum of the Indictment, the Defense objects that in the
period indicated in Count 7 of the Indictment. the Accused was in the Republic
of Serbia. thereby it is clear that he cannot be criminally liable fo: the actions
referred to under the Count of the Indictment concerned. Also; the Defense
claimed that Enver Kulovac had been killed in a batle. With regard'o: this
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objection, the Panel concluded that the Accused's alibi is not credible for the
reasons already explained above (see Section 6 above). In relation to the
allegations macde by the Defense. the Panel also heard from Defence wimesses
Bosko Arsi¢ and Almed Seclic. Bosko Arsié testified that on 17 May 1992 he
was mobilised into the army, from which time he was rarely at the Pavilion
building during the day, returning only every second or third night 10 sleep in
his apartment. He stated that he was not in the apartment on 16 June 1992.
Thus, he was unable to observe or contradict any of the evenis described
above. He stated he did not know anvthing about whar happened 1o Enver
Kulovac. With regard 1o the Defence’s averments that Enver Kulovac was
involved in hostilities. Almed Sedic¢ testified that the reference in his book {*To
Be a Wiress of the Truth’} 1o a fellosww combatain Enver Kulovac was acrially
a printing mistake. The name of the fighter 10 which he was referring was
Enver Kulovié from Rodi¢ Hill, near Visegrad. with whom the wimess was
acquainted before the war. This individual was killed by a shell during a
military operation aned the witness described how his body was recovered in
no-man’s land near Mededa. According to Almed Sedic, this name, amongst
many others, was spelled incorrecily in the first publication, as a result of
hwmnan error or a priniing mistake. When shown a photograph of Enver
Kulovac (Prosecutor's exhibit 7.1), Ahmed Sedi¢ confirmed that this person
was not the person he knew and 1o whom he was referring in his book. Thus.
the Panel concludes the Defence's assertion that Enver Kulovac was a fighter
who weas killed in combat is groundless.

Furthermore. the Defense holds that there are certain differences among the
witnesses ' testimonies. with regard 10 both the appearance of the Accused at
the time of the alleged commission of the offense and the actions of the
Accused, therefore the identification of the Accused bv those witnesses is
questionable. Accordinglv, the Defense holds that it cannot be established
bevond anv reasonable doubt thar the person responsible for the apprehension
of Enver Kulovac and Camil Kopié is the Accused Tanaskovié,

There are minor inconsistencies benveen the accounts of these nvo witnesses.
Witness Mula Kustura siated that neither the Accused nor the soldier left the
vehicle during this incident, wwhereas Witness Sabaheta Ramié¢ recalled that
Neso did exit the car, although he did not approach the group, but simply
called over 10 Enver and Camil. The Panel concludes that this discrepancy is
an irrelevant ervor of memory. in which regard Sabaheta Ramié testified that
she was in poor physical health and exhausted at the time. Secondlv, Wimess
Sabaheta Ramic¢ stated that the Accused addressed Enver by his surname,
‘Kulovac'. To the extent that this sounds similar to his nickname® Kula\ the
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Panel concludes that this corroborates Mula Kuswira’s account of how the
Accused addressed her son: when hearing the Accused's conments, Sabahera
Ramic simply assumed the Accused was using Enver's full surname. Thus. in
the crucial aspecis, the testimony of these wiinesses is consistent and serves 1o
corroborate the facts which the Panel finds 10 establish the criminal liabiliry of
the Accused.

With regard to the murder of Enver Kulovac and Camil Kopié, the Indictment
charges the Accused as a co-perpetrator in conjunction with Article 29 BiH
CC. In the absence of further evidence as to whar happened to these men afier
their arress by the Accused, the Panel cannot conclude bevond doubt that the
Accused made a decisive contribution 1o their murders, nor that he specifically
intendecdl their deaths. The evidence suggests the sole fact that he and another
solcier forced him to enter the car. It follows from the presented evidence thai
his action is limited to that alone. If one considers the evidence presented on
the Counts of the Indictnent for which the Panel has found the Accused
responsible, a simple conclusion to follow is that the deprivation of liberty anc
taking civilians to the premises where they were rounded up for ihe purpose of
obiaining certain informaiion and beaten thereafter are specific actions by the
Accused on several occasions and constituting some sort of pattern in his
behavior. Although the Accused is charged with the killing of persons who
were taken away in several Cownts, his involvement in anv of the killings was
not proven in any of the Counts. Therefore. as the Panel did noi receive
evidence with respect to this Count determining the Accused’s additional
activire apart from the one related (o the taking away of these two persons, the
Panel vweas unable 1o arrive at a reliable conclusion thar he is liable as a co-
perpetrator for their deaths.

The Panel did not accept the proposal by the Defense for presemation of
evidence through exhumation and DNA analysis of morial remains of Enver
Kulovac that were recovered in the Zepa area. The Panel believes that this is a
redundant proposal bearing in mind the facr that Enver Knlovac disappeared
since 16 June 1992 when he was deprived of liberty by the Accused. Moreover,
the Panel did not find the Accused to be responsible for the killing of Enver
Kulovac. rendering this piece of evidence irrelevant to derermine the criminal
responsibility of the Accused relative 1o other actions with which he is
charged.

As regards the remaining presented evidence in relation to all commus of the
Incictment, the Panel has evaluated it. but finds that it had no decisive
influence on the ruling. FERRLA

AR
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8. The Indictment charges the accused with the criminal offense of Crimes
against Humanity defined under Article 172(1)(h)-persecution. under each
Count of the Indictment. However, after consideration of all the actions of the
accused, it became obvious that they all constitute a single criminal offense of
persecution consisting of several criminal actions or modes of perpelration.
The Panel arrived at such a conclusion because:

[. All actions of which the accused has been found criminally responsible
by the Panel constitute the criminal offense defined under Article 172
CC;

The accused commitied all those actions witli the intention 10
discriminate against the victims on political, ethnic and/or religious
gronnds; and

3. Contrary 1o international law, the accused intended and seriously

deprived the victims of their fundamental righs.

o

Where the definition of the acr of persecution includes:

o Severe deprivation of fundamental rights;

o« Of amy: identifiable group or collectivity (including represeniarive
attacks on individuals rargeied specifically because of their membership
of such a group).

o With iment 1o commit the underlving offense; and

o A specific intent 1o discriminate on the grounds of the group s political,
narional, ethnic. cultural or religious identity:

* In connection with any offense listed in Article 172(1). any other offense
listed in the CC or any offense falling under the competence of the
Cowrt of BiH.

For each Connt of the Indictment for which the responsibility of the accused
was determined, it vwus found thar his actions included his direct intent. The
accused was oware of each particular action he canunitied, and with his both
verbal and non-verbal expressions he showed thar he had wished 10 commir
the actions concerned.

By their nature, the actions of the accused by: which the offense was committed
are as follows: deprivation of liberiy. torture. rape, forcible wansfer and
desiruction of property. They are all in contravention of rhe\p: oh:bmons
prescribed under Article 3 of the Geneva Convention and there ife
severe deprivation of the rights of individuals and. in certain ca .
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It arises from each Count of the Indictment for which the accused is
responsible that the offense was commniitted with the necessary element of
discrimination by the accused against an individual/group on the grounds of
their ethnicity and religion.

Thus in relation 1o Count | of the Indictment, the Panel has determined that
the accused intentionally and unlawfully deprived witness A of her libertv.,
aidled in her rape and thus aided in her tortne in violation of subparagraph (f)
of the same article of the CC of BiH resulting from the criminal offense of
rape. Witness A is a Bosnian Muslim, the first of many 1o be arrested and/or
detained by the accused and the Panel concludes that it is clear from the
circumstances of her arrest and detention thar she was being singled ot for
mistreatment as a representative of a large Bosniak population residing in
Visegrad. It is indispuiable from the insulis and degrading comments made by
the accusecl. which referred to the political leaders of the Serbs and Bosniaks
respectively and to the Christian religion, that he deprived witness A of her
libertv because of her affiliation with a specific religious and ethnic group.
namelv, Bosnian Muslims. This is also true for Junuz Tufekéié who was taken
with her on the same day 1o the police station for interrogation, where they
were detained.

It is evident from the nature of the acts established in respect of Count 2 that
the accused was responsible for intentionally and severely depriving Kemal
and Suvad Dolovac of their fundamental rights by depriving them of their
libertv and taking part in their beating. Further, in light of both the questions
osked of the hrothers while ar Donja Lijeska and the degrading insults nsec
towards them thronghont their captivitv. it is indispuiable that they were in
Jact 1argeted becanse of their Bosniak ethnicity. The accused’s behavior, whife
he was in their presence, included cursing and insulting the brothers and their
Jeunilv, which if seen as part of a whole, demonsirates that he was eware that
his captives vwere Muslims and was discriminating against them as such and
thar this was exactlv the reason why theyv were treated as described in the
statements of witness Dolovac.

In addition 10 that. in respect 10 Coumt 3 of the Indictmen:, the evidence
suggests a larger operation to round up all the Muslims in Kabernik in which
the accused participated. The criminal offenses established in respect to this
Count must be viewed in this conrext. In this light. it is clear that witness B's
son and husband, M.M and H.M., were deprived of their liberty (md'm:sn.emed

T

because thev were representatives of a large Bosniak populanon‘.

mn
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Visegrad. In light of the accused’s discriminatory: behavior towards other
Bosniaks, deiailed in Cownis 1 and 2, and the fact that winess B’s son anc
husbanc were of Bosniak ethnicitv, the Panel finds it beyond donbt that the
underlving offerices were connmnitted with discriminatory intent on the part of
the Accused.

In view of the facts established above in respect of Count 4, the Panel finds it
indispuable that the group of male civilians that were forced to march from
their homes to the school in Orahover consisted exclusively of Muslims. The
circnmstances of their apprehension demonstrate that they neither joined nor
remained with the group of their own free will. The constant shooting and
burning of houses en route created an intimidating and hostile envirommnent
which underscorecd 10 the civilians that they were nor free to leave the column.
The facts established above clearly demonsirate that the accused made a
decisive contribution to the severe deprivation of libertv of these civilians. He
was present al various stages throughout the lengthy: march, personally forced
Saban Ajanovié 1o join the group, and further. carrvied ount acts which
contribmed 10 the threatening atmosphere (burning houses having checked
and learned that they belonged 10 Muslins). 1t is obvious that these civilians
were discriminated against on the basis of their ethnicity and that the accused
burned nvo houses onlv because thev belonged 1o the Muslims. Moreover. it is
clear from the Serb ethnicity of those escorting or participating in the comoy
and the behavior of those individuals as detailed above, that this forcible
transfer was committed with discriminatorv intent. In addition 1o that. the
Accused was present curing the beating which followed in Orahover when
Suvad Dolovac and another man were beaten. As it has been already
established, all his actions show that on that relevant dayv he was one of the
execntors of the plan who 100k the group of Muslims 10 the school. His overall
conduct gave an impression and meant that he agreed with the entire incident
and thar he shared the intent of other Serb soldiers — 10 place Muslim Bosniak
civilians in an unequal and subjugared position solely on the grounds of their
ethnicity and religion, because the relevant column of men who were 1aken 1o
the school did not include a single member of other ethnicin: or religion except
men - Bosniak Muslims.

In relation 1o Count 5 of the Indictment. it is clear that the actions of forcible
transfer of the population from Visegrad were also commined with
discriminatory intent. The persons who were transported on the convoy were
Bosniak Muslims. Forcible transfer of this group of civilians was part of a
plan to “forcibly transfer™ Muslim population from Visegrad. In parrrcular
the accnsed’s comment referring to Alija’s state demonsirates his porsona!
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discriminatory intent and his agreement with the plan of forcible transfer.
Also, the same applies 10 the imprisonment of men. who had been separated
from the women and children and 1aken further. The complicity of the Accused
in this part, also, included a clear intent 1o discriminate against men — they
were all Bosniak Muslims and the accused’s comment given to women as an
answer to their pleas 1o free the men. when he said something like they vwould
be rerurned vehen they get “their men” back, shows the nature of the accused’s
action and his making a distinction benveen “our" and “their” people without
referring to soldiers, because all the captured Muslims Bosniaks on the bus
were civilians.

Finallv. it is also clear from the actions referred 1o under Count 7 of the
Indictment that there are elements of discrimination on the part of the accused
on ethnic grounds against the persons whom he deprived of liberiv. On the
basis of the accused’s insulis and the fact that he knew Enver Kulovac. it is
clear that he was aware that his captives were Bosniak Muslims and was
targering them as such. The Panel concludes thar the accused intentionally
sought to discriminate against these men on the basis of their ethnicity and
religion, and thus this severe deprivation of their fundamental right to liberry
amounted to a criminal act of persecution.

Therefore. although the Indictment gualifies the act of persecution in respect
of each individual count of the Indictment, taking into account that the actions
of the accused referred to in Comnts 1-5 and Cowmt 7 of the Indictment were
directed exclusively against the Muslim civilians, the Panel finds that it is
necessary 10 qualify the overall actions of the accused as «a single act -
persecution. because this is effectively one act regardless of the number of
perpetrated actions during one time perviod. Each individnal action of the
accused constituies a flagrant violation of individuals® fundamenial rights and
such actions cannot be viewed as an isolaied incident, but exclusively as a
whole which, through the described actions, has only one goal -
discrimination. In regard of all actions mentioned above, where his criminal
responsibifirv has been established, the accnsed actec! with direct intent. aware
that by the cited actions he was violating the rules of international law, but
nonetheless wanted the commission of those acts. The Panel finds that all of
the cited actions, regardless of the number of actions in this particular case.
constitute a single criminal offense — Crime against Humanity — Persecittion.

There are numerons examples in the jurisprudence of the ICTY where several
actions were characterized as a single offense - Crime against Humaniy -

)
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Persecution’. and this Court iself decided similarly in several cases where
10
Jfinal verdicts have been handed down'.

9. In contrast to the foregoing, the Panel did not find sufficient evidence 1o
convict the Accused of the charge under Count 6 of the Indiciment. whereby he
was charged with the criminal offense of Crimes against Humanin: under
Article 172 (1)()-torture, (h)-persecution and (k)-other inhumane acts. This
Couni of the Indictment is solely based on the iestimony of witness C.
However, witness C's ideniification of the accused as a perpeiraior is
insufficient. Witness C pointed out that he was tortured by an unknown person
identified by nvo women from Visegrad as the accused. Because he was afraid
10 look directly at the perpetraior, the witness's physical description of him is
vague. He does remember thar the perpetrator was wearing a red beret, but
that is also problematic since no other wimness who tesiified about any of the
accused's offenses ever mentioned that he wore such a har. Furthermore.
witness C was unable 1o identify the accused as the perpetrator in the
courtroom due 1o poor evesighi. Finally, there was no indirect evidence from
which the Panel could conclude that the perperraror was in fact the accused,
such as the presence of other identified co-perpetrators whose connection with
the Accused is known based on descriptions from other counmis of the
indictmem, for instance, the presence of Milo§ Pantelic or Novo Rajak.
Therefore, since the Prosecution has failed 10 present any additional evidence
indicating that it is the Accused who is responsible for the commission of the
offense under Cownt 6 of the indictment. the Panel has ruled as set forth in the
operative part herewith.

10. Application of the Substantive Law

In rerms of applicarion of the substantive law to be upplied in the case of this
criminal offense. in the context of the time of ithe perpeiration of the criminal
offense, and bearing in mind all the objections by the Defense 10 thar effect. the
Panel has ruled as sei forth in ihe operative part herein with the application of
the following provisions:

Article 3(2) of the CC of BiH - principle of legaliry — defining the principle of
legaliry. reads: ,. No punishment or other criminal sanction may be imposed on

® Prosecusar vs. Rudosav Krstié. Appellate Chamber Judgment, paragraphs 231 = 232 Prosecutor vs.
Vailjevi¢ (2002). paragraph 247 “When considering whether an act or omission satisfies this threshold {...)
acts should not be considered in isvlation but shonld be examined in their context and with cons .rrfcranan af
!hcar cumulenive effect. ; A N,

™ Count of BiK. criminal case No. X-KR/Q5/16 Paunovid, Verdici of 26 May 2006, and C
KRZ/05/49 Samard2i¢ Verdict of 13 December 2006;
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anv person for an act which, prior 1o being perpetrated, has not been defined
as a criminal offense by law or imternational law. and for which a punishment
has not been prescribed by lavw .

The acts of perpetration of this particular offense were committed in 1992, ar
the time when the law in effect was the CC of SFRY, which did not recognize
the criminal offense with a separate name ~ Crimes against Humanity - as a
separate offense. The new CC of Bill defines thar offense as a separate
criminal offense. According 10 the theorv of law. the law which is in effect ar
the time of the commission of an offense which does not qualify thar offense as
a criminal offense should be considered a more lenient law. In that case there
would be an obligation to apply a more lenient law because in case the law is
amended in relation to the time of the perpetration of the offense. following the
principle of legality, it would be necessary to apply: the previous criminal code
in effect. while retroactive application of the criminal code to the detriment of
the perpetrator wonld be prohibired.

However. in terms of the criminal offenses of Crimes against Humanity, which
was not defined by the laws which were in effect in Bosnia and Herzegovina
curing the conflict benveen 1992 and 1993, the Panel finds thar this criminal
offense is covered by the international customary law which was in effect ar
the time of perpetration, and in addition 1o that, it was also defined by the then
CC of SFRY through individual criminal offenses uncler Articles 134 (Inciting
Narional, Racial or Religions Hered, Discord or Hosiiling, 142 (War Crime
against the Civilian Population), 143 (War Crime against the Wounded and
the Sick). 144 (War Crimes against Prisoners of War). 145 (Organizing and
Instigating the Commission of Genocide and War Crimes). 146 (Unlawful
Killing or Wounding of the Enemy). 147 (Marauding), 154 (Racial and other
Discrimination). 155 (Establishing Slavery Relations and Transporting People
in Slavery Relation) and 186 (Infringement of the Equalirv of Citizens). Thus,
although Article 172 of the CC of BiH now prescribes this offense as «
separate criminal offense, it did exist even ar the time of perpetration of the
offense in the sense that it was prohibited by international standards and,
indirectly, through the cited offenses in existence ot the time.

The customary statns of punishability of crimes against humanity and the
impmation of individual criminal responsibiliny for its commission in 1992 has
been confirmed by the UN Secretarv General', lmernational L

" UN Secretory General Report on parngroph 2 of the Security Council Resolution 808, 3
paragraphs 33-34 and 47-48: )
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Commission’”. as well as the case law of the ICTY and the International
Criminal Tribunal for Rwanda (ICTR)". These institutions established that 1he
punishability of crimes against humanity represents an imperative standard of
international law or ius cogens', therefore there appears indisputable that in
1992 crimes against humanity were part of international customary law.

Article 4a) of CC of BiH refers 10 ., general principles of international lavw ™.
Since neither the international leny nor the Enropean Convention recagnize
such an identical concept, this term actuallv represents a combination of. on
one hand, “principles of international law” as recognized by the UN General
Assemblv and the lnternational Law Commission and on the other hand
“general principles of law recognized by the community of nations” as
recognized by the Statute of the International Conrt of Justice and Ariicle 7(2)
of the Enropean Convention.

Principles of International Law as recognized by the General Assembly
Resolution 95 (1) (1946} and the International Law Commission (1950) apply
10 the ,.Charter aof the Nuremberg Tribunal and Judgment of the Tribunal ™ and
thus also to crimes against humanity,

“Principles of the International Law recognized in the Charter of the
Nuremberg Tribunal ™ and “in the Judgment of the Tribunal® adopred by the
International  Lavw Commission in 1950 and submited 1o the General
Assembly. Principle Vlc. stipulate Crimes against Humanitv as a crime
punishable under international lenv. Principle | stipulates that: “Any person
who commits an act which constitntes a c¢rime under international law is
respounsible therefor and liable to punistunent”. Principle 1l stipulaies thai:
“The fact that internal law does not impose a penaliyv for an act which
constitures a ¢rime under international law does not relieve the person who
committed the act from responsibilitv under international lavw™. Therefore.
regardless of whether it is viewed from the position of the customary
international law or the position of “the principles of international law”, jt is
indisputable that Crimes against Humanirv constituted a criminal offense in
the relevant time period or more preciselv. thar the principle of legality has
been satisfied.

" Imernational Law Commission. Commentary on the Drafl Code of Crimes ngainst the Peace ond Security of
wMankind (1996). Anicle 18,

" {CTR. Trial Chamber Akuyesu. 2 Septeinber 1998, purographs §63-577: LI

" International Law Commission. Commentary 1o Draft Articics on Responsibility of Staies for. Intérnationaliy
Wrongful Acts (2001). Article 26.
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The legal ground for prosecution or punishment of criminal offenses pursuam
1o the general principles of international lavw is provided under Ariicle 4a of
the Law on Amendments 1o the Criminal Code of BiH (Official Gazette BiH,
No. 61/04) which prescribes that Articles 3 and 4 of the Criminal Code of Bill
shall not prejudice the mial and punishment of anv person for any act or
omission which, ai the time when it was committed, was criminal according 1o
the general principles of international law. By this Article, the provision of
Ariicle 7(2) of the European Convention has been adoprtec! in its entiren and
therebv ensured an exceptional derogation from the principle referred 1o in
Article 4 of the Criminal Code of BiH, as well as derogation from mandatory
application of a more leniemi lanw in proceedings which constiture criminal
offenses pursuant 1o international lenv. such as the proceedings against the
accused. because it concerns charges which include a violation of the rules of
international lenw. In fact. Article 4a of the Law on Amencmenis to the
Criminal Code of BiH is applicable to all criminal offenses falling under the
scope of war crimes, since these particular criminal offenses are contained in
Chapter XVIIl of the Criminal Code of BiH. the title of which is "Crimes
Against Humanity and Values Protected by International Law’™. Crimes
againsi humaniry are accepted as part of international customary law and they
constitute a non-derogative provision of international law.

When these provisions are correlated with Article 7 of the European
Convention on Human Righis (hereinafier: the European Convention) which
has priorin over all other leve in BiH (Article 11(2) of the Constitution of BiH),
it can be concluded that that the principle of legality referred 1o in Article 3 of
the Criminal Code is contained in the first sentence of Ariticle 7(1) of the
Enropean Convention. while the second sentence of paragraph | of Article 7
of the Enropean Convention prohibits imposition of a heavier penaln than the
one thar was applicable at the rime the criminal offense was commined. Thus.
this provision prescribes a prohibition of imposing a more severe punishment,
and it does nort prescribe mandatory application of a more lenient law for the
perpetrator in relation to the punishment that was applicable at the time of the
commission of the criminal offense.

However, paragraph 2 of Article 7 of the European Convention contains an
exception from paragraph 1, for it allows a rial and punishment of any person
Sfor anv act or omission which, at the time wwhen it was connnitied. was criminal
according 10 the general principles of law recognized by civilized nations. The
same principle is comained in Article 15 of the International Covenant on
Civil and Political Rights. This exception is incorporated with a specific goal
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of ensuring the application of national and international legislation which
came into force during and afier World War 1] with regard 1o war crimes.

Accordingly, the case law of the European Court of Human Rights (Naletilic v.
Croatia no. 51891/99. Kolk and Kislviy v. Estonia, no. 23052/04 and 4018/04)
stresses the applicabilitv of the provision of paragraph 2 rather than of
paragraph | of Article 7 of the European Convention, when such offenses are
in question, which also justifies the application of Article 4da of the Law on
Amenchnents to the Criminal Code of Bil in these cases.

Also. this issue was considered bv the Constitutional Court of Bill in the
appeal by A. Makiouf (AP 1785/06). which held in its decision dated 30 March
2007: ..68. In the legisiatnre of any country of the former Yugoslavia there
was no possibilitv for imposing the sentence to life imprisonment or long term
imprisonment, which the [niernational Criminal Tribunal for the Crimes
Committed in the Territory of the Former Yugoslavia did very often (cases
Krstic, Galié, etc.). At the same time, the concept of the CC of SFRY was such
that it did not prescribe long term imprisommnent or life imprisonment, bur it
prescribed the death penalry for the most severe criminal offenses, and for less
severe offenses a maximum sentence of up 1o 13 vears imprisomment.
Therefore, it is clear that one sanction cannot be separated from the overall
goal which was imtended 10 be achieved by the penal policv ar the time of
applicability of that lavw. ,69. With regard 1o thai, the Constitutional Court is
of the opinion that it is not possible to simply “remove” one sanction and
apply other more lenient sanctions and thereby practicallv leave the most
severe criminal offenses inadequately punished.

The principle of mandatory application of a more lenient Iy, in the opinion of
the Panel. is excluded in the prosecntion of those criminal offenses which ar
the time of their commission were fully foreseeable and generally known as
comrary o the general rules of international lanw.

In analyzing the provision of Article 172 (1) of the Criminal Code of BiH. i1 is
obvious that this offense is a part of one gronp of criminal offenses against
humanity and the values protected nnder international lavw (Chapter XVII of
the CC BiH). This group of offenses is specific because it is not sufficient 10
commit a criminal offense with certain physical activirv, but instead it iy
required that the perpetraior be aware that by the commission of the offense
he is violating international laws. and that it is assumed that the perpetrator
must be avare that the period of war, or conflicts, or atrocities, is par ticulariy
sensitive and particularly protected by the generally accepred 22 mc:ples of
international law and. as such. that offense obtains even greatei importance
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and its commission bears more severe consequences than the offense
committed in some other period or circumstances. Thus, in the opinion of the
Panel. the application of the CC BiH is justified and it is in accordance with
the norms which establish standards for respecting human righs.

The meting out of a sentence is related 10 that, since Article 7 of the European
Convention on Human Righis also encompasses a regime of criminal
sanctions. Article 172(1), in addition 1o the listed subparagraphs of the CC,
BiH prescribes a punishment of imprisonment for not less than 10 vears or
fong-term imprisonment.

1. Sertencing

The purposes of punishment are provided for both in general and special
sections of the CC of BiH. Article 2, as a general principle. provides that
punishment must be “necessarv” and “proportionate” to the “nature’ and
“degree” of threat to protecred values within the “ivpe” and “range”
permined under the law. [n war crimes cases, the nature of risk is ahvays
serious one: however, the degree of such threat depends on circumstances
specific 1o each case. The tvpe of sanction 10 be imposed by the Court in a war
crime case. pursuant to the law, is a punishmemt of imprisonment for a term
henveen 10 and 20 years, or a long-term imprisonment behveen 2(} and 45
vears.

In addition 10 the general principle set ont in Article 2, the CC of BiH provides
Jor additional purposes and considerations that the Panel must take into
account in the course of ordering and pronouncing punishments. They include:
those relating 1o the objective criminal offense and s impact on the
community, victims included; and those relating in particular to the convicied
persons. The former calls for ithe punishment to be necessary and
proportionate to the graviry of the committed offense. The laiter calls for ihe
punishunent 10 be necessary and proportionate 1o the individual offencler.

I. Punisipment that is necessary and proportionate to the gravity of the crime

In regard 1o the criminal offense tiself, the Panel considered the punishment
that was necessary and proportionate 1o the following starwtory purposes and
circumsiances.
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(A) The sentence must be necessary and proportionale to the risk and threat 1o
the protected persons and values (Ariicle 2 of the CC). In connection with this
purpose prescribed by the law, the Panel will also keep in mind relevant
circumstances prescribed by law, that is, the suffering of ihe direct and
indirect victims (Article 48 of the CC). The direct victims of this offence were:
witness A, Junuz Tufekéié. Suvad and Kemal Dolovac, witness 8's husband
and son, Islam Cero, Salko Sabanovié. witess D. Rahima Zukié, Ferid Spahié,
Enver Kulovac and Camil Kopié.

The suffering of the direct victims included: the imprisonment of Junuz
Tufekéic and the rape of witness A; the imprisonment and torture of Kemal
and Suvad Dolovac and Esad Dienanovié; the imprisonment of witness B’s
husband and son. the forced marching of men from the villages of Osojnica.
Kabernik. Holijaci and Orahovci. including Islam Cero, witness D and Salko
Sabanovic, their imprisonment and severe deprivation of liberty and the
phvsical abuse of some of them; the forcible iransfer of hundreds of Muslims
Srom Visegrad. including Rahima Zuki¢ and Ferid Spahic; and the severe
deprivation of liberny of Enver Kulovac and Camil Kopié.

The suffering cdirectly inflicted on these victims caused suffering 1o their
Sfamilies and their communities as well. 4 large number of family members of
divect victims endured mental anguish from observing their male relatives
illegally apprehended and forced from their homes, never 1o return to them.
Moreover. wimness B continnes to suffer from her memories of having been
forced to participate in her son's apprehension because of the accused's
threats 10 burn alive other familv members. including her son’s pregnant wife.
The menial suffering of these families is coninuous and incalculable. In
addition, the accused’s actions against the direct victims also had a negative
impact on the communities in which they lived because they contribied to
attempis of forcible wansfer of the Muslim popunlation from the Visegrad area.
and confirmed 10 the families and neighbors of these victims that thev could
not continue to live in their homes and communities. As a result, the culture of
the villages. hamlets and a wider area of Visegrad was significently chunged
and these families and neighbors losi their homes, community and way of life.

The sentence must be proportionate 1o this degree of suffering and. in addirion,
it must be sufficient to (B) deter others from commitiing similar crimes
(Articles 6 and 39 of the CC). The purpose of criminalizing the acits of this
1vpe committed by the accused as crimes against humanitv under international
law is to prevent those engaged in widespread or svsiematic attacks 10 engage
in this prohibited form of conduci. That purpose will not be et if those who
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commil such acis are not punished sufficiently 1o put others involved in future
conflicis on notice that there is a serious price 10 pay for using the cover of
violent conflict. or the emotions generated by i1, 10 violate the law. The
sentence must also reflect that. in times of conflict, the persons involved
continue to have the legal responsibility 1o obey the law. even if they are
ordered by superiors 1o commir crimes. The accused's conduct apily
demonsirates that without the willing involvement of subordinates. it would be
impossible for those superiors who conceive a widespread and svsiematic
anack ro successfully persecute and terrorize an entire people.

In addition, this sentence must reflect (C) the community condemnation of the
accused's conduct (Article 39 of the CC). The communirty in this case is the
people of Bosnia and Herzegovina and the imernational community who have.
by domestic and international law, made the conduct of this nature a crime
against humanity. These connnunities have made it clear that these crimes.
regardless of the side whiclh committed them or the place in which they were
conmitted. are equally reprehensible and cannot be condoned with impuniry.

The sentence must also be necessary and proportionate to the (D) the
educational purpose set out in the law, which is to educare on the danger of
crime and the fairness of punishing perpetrators (Article 39 of the CCJ. Trial
aned sentencing for this activity must demonstrate not only that crimes
perpeirated in time of war will not be tolerated, but that the legal solution is
the appropriate way 1o recognize the crime and break the cvcle of private
renibution. Reconciliation cannot be ordered by a court, nor can «a sentence
mandate ir. However, a sensence that fully reflects ihe seriousness of the act
can contribute 1o reconciliation by providing a legal. raiher than violem.
response; and thus promote the goal of replacing the desire for private or
communal vengeance with the recognition that justice is achieved. The crime
of persecution creates a danger not onlv to the immediate victims, but 10
society as a whole in that it contributes 10 an atmosphere of lawlessness.
where the rule of law is undermined and those people who identify with the
aggressor are encouraged to act with impunity.

All of these considerations relevant to the criminal acts committed by the
Accused leuad the Panel 1o conclude that a necessary and proportionate
sentence reflecting the gravin of the crime itself should be 15 vears.
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1. Sentencing that is necessary and proportionate to the individual offender

However, sentencing considerations must also take into account the statutory
requirement of fairness (Article 39 of the CC) and the individual
circmmmnstances not only of the criminal act but also the criminal perpetrator.
There are nvo statntory purposes relevant 1o the individual convicted of the
crime: (1) specific deterrence to keep the convicted person from offending
again (Articles 6 and 39 of the CC); and (2) rehabilitation (Article 6 of the
CC). Rehabilitation is not only a purpose that the Criminal Code imposes on
the Court. but it is the only purpose related 10 sentencing, recognized and
expressly required under inernational human rights law 10 which the Panel is
constitutionally bound: Article 10.3. of the ICCPR: "The penitentiary systen
shall comprise weatment of prisoners the essential aim of which shall be their
reformation and social rehabilitation.’

There are a number of starntory considerations relevant 1o these purposes as
they affect the sentencing of the individual convicred person (Article 48 of the
CC). These include: degree of liabiliry; the conduct of the perpetrator prior 1o
the offense, ar or around the time of the offence and since the offense; motive;
and the personalin: of the perpetrator. These considerarions can be used in
terms of aggravaring or mitigating circumstances of the sentence, us the fucts
warrant. The point of these considerations is to assist the Panel in deiermining
the sentence that is not only necessary and proportionate for the purposes and
considerations already calculated in connection with the act itself and the
effect on the community, but 10 1ailor that sentence to the deterrent and
rehabilitative requirements necessary for the particular offender.

(4) The degree of liability in this case is a mitigating factor. The evidence
establishes thar the Accused was not a decision-maker. but rather o soldier of
a low rank, carrying out orders given to him, and who did not devise anv of the
crimes in which he willinglv participated. Thar having been said. it is clear
that the Accused was permitted some degree of autonomy regarding the
manner in which he executed his orders, choosing 10 be violent and aggressive
in his actions. However, as the Prosecuror pointed out in his closing argument.
given the sentencing limitations within which we are constrained bv law. our
sentence must recognize that there are others whose responsibility was greater
and for whom greater sentences should be reservec!.

(B) The conduct and personal circumstances of the Accused prior 1o, chring
and after the commission of the offence. present facis both' iii..ierms of
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aggravating and mitigating circumstances, and are relevant 1o consicderations
of deterrence and rehabilitation.

(1) Before the offense

Various Prosecution itnesses, in particular witness D and Suvad Dolovac.
attest 1o the fact that the Accused drank excessively before the war. The
accused stared that upon his return from JNA service in 1982, and in
particular during April = June 1992, he would drink almost everv day. Witness
D stared thar the accunsed used offensive language when drunk and used to ger
into fights at local fairs. On the other hand, there was evidence that he was
nonetheless conscientious in carrving ot his employment duties. In fact he
had positive social interactions with some of his Muslim neighbors, including
attending dances and community activities with them and drinking with them
in social situations.

(2) Circumstances surrounding the offense

The evidence establishes a certain persistence and sadism to the accused's
acts. The suffering caused by his discriminatory attitude has already been
calculated in considering the gravirv of the offence and will not be calculated
nvice. However, in addition, he engaged in gratuitous cruelty toward both his
direct victims and their families that went bevond what was necessary in
carrving out the unlaveful orders. This is demonstrated by comments and
insults macde, which were unnecessary to the task ar hand. For example, at
Isevi¢ Brdo (see Count 5), the accused savw fir 10 taunt the distressed wives and
mothers, despite the fuct that the act of separating the men had alread) been
completed. the buses were about 10 depart and there was no longer a need to
maintain order through such verbal instructions. Similarly. the accused’s
mistreatment of his colleague’s wife, Kada Sehi¢, who wemt to him for
assistance and information. leads the Panel 1o conclude that the accused 100k
pleasure in demonstrating his authoriry through cruel behavior. This is
particularly reprehensible since us a reserve police officer his duy was to
protect civilians, and as a 31 vear old wman at the time, his actions cannot be
excused by either vouth or inexperience.

(3) Circumstances since that time

The accused ceased his participation in the war only because of serious
injuries. These injuries have left him completely disabled. and have resulted in
his hospitalization for u series of surgeries to his face over the period benveen
June 1992 and the present. He continues to suffer from his disabilinv and will
likely need additional medical care intermittently for the rest of his life. He is
without a lower jaw and teeth, which resulis in physical deformity-as’well as
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serious difficulty in maintaining nuteition, which in rurn has led 1o«
deterioration of his general health. It is unlikely that he will ever be able 1o
maintain any employment in the furure. He is unmarried.

(4) Conduct during this case

The accused behaved with decorum during the course of the rrial and did
nothing personally 1o aggravare ywimesses, nor did he show disrespecr 1o any
witness or the Panel. However, he did not display anyv remorse for his actions
and was persistent in denying his involvement.

(C) Motive in this case is synonvmons with the intent 1o discriminate on ethnic
and religious grounds, and has alreacly been considered as an element of the
offense. and therefore will not be considered again as an additional factor of
aggravation.

(D) The Panel has no evidence regarding the personaliry of the accused other
than thar revealed by his actions in committing the crime and that which could
be observed from his behavior in the courtroom, both of which have beein
discussed above.

Therefore in evaluating 1he relevamt circumsiances, bearing in mind the
magnitude of punishment’ ser out on Article 48(1), for the reasons explained
above the Panel concludes that both extennating and aggravating
circumsionces exist. The degree of injurv 10 the protected object was already
calculated in Part One of ihis sentencing analysis when considering the
gravity of the offense iwself and will not be ‘counied’ nvice. The aggravating
circimstance having to do with the accused himself is the crueln: in his
manner of committing the offense. Lxtenuating circumstances considered by
the Panel include his low position in the commund strucrure, his lack of any
eriminal involvement before or after the war. and the exient of his injuries and
their long-term nature. On balance, the Panel concludes thar the extenuating
circnmstances shonld be reflected in the semence and thar they do, 1o some
extent. require a reduction of rthe sentence in relation 10 the one calculated
solely on the basis of gravity of the crime iiself.

Deterrence and Rehabilitation

The length of a sertence and the time spent in jail as punishment for the crime
are legitimate deterrents in most cases. Thev provide the offender with an
opporiunity to consider the effects of his actions on victims, 10 reflect on his
past mistakes, to make amends for his criminal actions, ancl co/rgsfde_r the vvays
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to improve his life when released so as not 10 have 1o ever return to jail in the
Juture.

The experience of the years since the offense, when the accused lived in an
ethnically cleansed communiry without criminal incident, are evidence that
under similar living condition he would probably not commit further ciimes.
However, it cannor be guaranteed thar the community in which he lived would
not in the furure presemt him with challenges 1o his expressed ethnic
prejudices. Therefore, a risk of repetition of criminal activity toward the same
people he victimized during the war cannot be ruled our. For that reason,
rehabilitation, a staturory purpose for seniencing. is also a very real necessiry
in this case.

Therefore, having in mind the particular rehabilitative needs of the Accused,
and the need to deter him from furure criminal activitv. as well as the
calculation of the gravity of the offence reasoned in Part I, and the extenuating
circumstances reasoned above, the Panel concludes that the sentence which is
necessarv and proportionate 10 meet all of the statutory purposes is 12 vears.

Pursuant 10 Article 56 of the CC of Bill, the time the accused spent in pre-trial
cusiody based on this Court’s Decision from 11 July 2006 unuil he is committed
1o serving his sentence, shall be credited toward the pronounced sentence of
imprisonment.

Pursuant 1o Ariicle 188(4) of the CPC of BiH, the accused shall be relieved of
the duty 10 reimburse the cosis of the criminal proceeclings and the cited cosis
shall be paid by the Cowrt of Bild, which the Panel decided bearing in mind the
fact that the Accused does not have good income and that he is nor able to pay
the costs of proceedings.

Based on the foregoing. the Puanel reached the verdict as quoted in the
operative part pursuant to Article 285(1) of CPC of BiH and Article 284(1)(3)
of the CPC of BiH.

PRESIDENT OF THE PANEL

Judge Hilmo Vucinic
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Record-taker:

Dienana Deljki¢ Blagojevic

LEGAL REMEDY: An appeal from this Verdict shall be permissible with ihe
Appellate Panel of the Court of BiH within 15 (fifieen) days from the day of the
receipt of aritien copy of the Verdict.

f herehy confirm that this docniment is a true wanslation of the original wrinten in Bosnia/Serbien/Croution
fanguage.

Sarajeve, 23 October 2007

Certified Court Inierpreter for English Langrage
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