
SUD ROSNE I HERCEC;O\'Ih'E 

'The Coitn o f  Bosnia nnd Her~ego\'inn: Section 1 for War Criincs: sitli~ig in  the Pntlel of the 
Appellnie Di\,ision consisiing o f  Judge Azra Miletie! as tlie Presiding Judge: a~id Judzes Finn 
I.yt~gl~jc~n atid Jose Kicitrdo dc 1'r:td;t Sol;~csa, as mcinbcn ofthc I'nncl, \rith ihc p;tnicipatiotr 
of the Legill Atl\*isor h4elik;t BuSnlliC, as a mi~lutes-taker, in the criminal case against ~ l l e  
Accused Nikola Andru~t for the critninal o~c'fense o f  \\'nr Critne against Ci\*ilians in violaiion 
of' Aniclc 173 (1) c) nntl c) ofthe Crinlinal Code o f  Bosnia and I-lcrzego\,ina (hereinafter: DiH 
CC): deciding upon thc Appcals filcd rcspccti\~cly by thc IJrosccuior~s Oflicc of l3osnia and 
Hrrrt.yo\*iila (hereitiatlcr:  prosecutor:^ Office or RiH) nutnber KT-RZ-28/05 d;tted 9 h4aicll 
7007 2nd ihe Defense C o i ~ ~ ~ s e l  lor t l ie  r\ccused, la\reyers Ha~ndo i(ul~no\~ic and Nikica Griif. 
against the Verdict o f  the Court o f  Bosnia and Hcnego\,ina, nuttlbrr X-KR-05/12 dated I ?  
I)cccmbcr 2006. :it rhc scssion hcld in thc prcscncc o f  thc Accuscd. his 1)cfciisc Cou~lscl 
H;ttntlo Kuletlo\-ii. z111d the Proseci~~or o f  the Prosrcuior's Ollicr o f  BiH, Vrsna T;tnfica: oil 
10 ALI~IISI 2007 rendered i l l e  follo\\,ing: 

DECISION 

G r : ~ ~ ~ t i n g  thc :~ppe:~ls filctl rcspectivel!' hy the I'rosrrulor's Officc of Bosni:~ srltl 
I~lcrrcgovia;~ and t l ~ c  1)cfrnsc Counsrl for l l ~ c  Accuscd h'ikols r\itdrutr, thus rcvokitlg tllr 
Vertlict of the Cuurt of host ti;^ :ltttl Hcr~.c.cgu\*ina, tru~nbrr S-KK-05/42 d:~ietl I ?  
I)ccen~her L f l M  : ~nd  :I new Iri:~l i s  Ilvrcl)!, s u l ~ e t l t ~ l u t l  hefr~re the Appellitte Division o f  t l l c  

Seclion I for War Cri~ttcs o f t l ~ c  Court of Uosnia and Het-regnvin:~. 

By ihe Verdicl o f  t l le Court o f  Bosnia and Herzepo\*i~l;t, ~iuinbrr S-K12-05/47 d;ttrd I 4  
Decetlibcr 2006 the Accused Nikola 1\ndm11 \\,as pro~toitnced guilty ol'the crinti~ial olletlsc of 
War Crir~tcs npitlsr Ci\,ilialts under Arricle 173 (1 )  c) and e) o f  the CC o f  BiH in conjunctiotl 
will1 indi\*idunl critnitinl rcsponsibilily 1111dcr Aniclc 180 (1) of ihc CC o f  Bil.1. cotiitniltcd by 
ihc actions described ~tnder section 2: 4: 5: 9:  1 1 :  12 and 13 o f  the oper;~ti\,c pnrt of the first 
itls~atlce Verdict. By rlie snlne Verdict lhe accused \reas ncquiited o f  the charges i l la t  ill tile 
manner described under section I. 3. 6, 7, 8: 2nd 10 o f  tlie operaii\,e pan o f  the lirst insinlice . . ~ ~  
\'crdict IIC co~ntnittcd thr. crirrrinal offc~isc o f  War Crintes againsf Civilians in 
t\nicle 173 ( I )  c) atid e) o f  the CC ol't3iH. 

Sird Busrre i /ferce,no~'irre. S(rrcrjc.~.o, ill. h'riroljice Jelorc. br. 88; 



For ~ l i c  above n~entioned criniinal ottnsc tlie first instalice piinel setitenced him to 13 
I1liit~1ec11/ years o f  iniprisonmtcnt, and the time the Accilsed spent in custody tvns credited 
io\\.ards rhe sentence o f  in~prisonn~ent, while applying Article 188 (4) o f  the Cri~ninal 
Proccdurc Codc o f  Bosnia and l.lcrzego\'ina, thc Accuscd was rclic\,cd o f  thc duty to 
reinibursc ilic costs ofthe criminal procrcdi~~gs. 

P~II.SII~I~I to Anicle 198 (1) ancl (2) 01'1he CPC ol' BiH, the ilijurcd panics Mirzo ColakoviC, 
hlirsad 01nanoviC and D.ie~nal Topic are liereb!, referred to rake civil action \\'ith their claims 
under civil procedure la\\-. 

Thc Del'elist. Counsel for the Accused, Ia\\+yers Homdo Kulenovit and Nikicit G~tii.: and the 
Prosecutor of the Prosecutor's Of ice o f  BiH filed timely appeals against the above nicntioned 
Verdict. 
.l'lic Dcfc~~sc Counscls for ilic Accuscd filcd the appcal for crroncous application o f  
~ u b ~ t ; ~ n t i ~ ~ c  I:I\v. cssc~itial violation o f  the provisions ot'crimin;~l procedure and tlie stale ofthe 
(Bcts being erroneously or incompletely established: proposing to the Appellate Panel o f  the 
Coun o f  BiH to grant (lie arguliients o f  t l ie  appeal: revoke the first inslance verdict and 
sclicdt~lc n trial bcforc thc pancl o f  tlic Appcllatc Ilivisioii. Also, the dcfcnsc stressed thal i t  
disputed thc dccisio~i ;IS to [ l ie  snncrions. because the firs1 i~lstn~ice coun did not lake into 
consideration 111s ~ i i i ~ i g a ~ i n g  circu~nsiances to a sullicient estent, while at  the same time i t  

gilve sig~iificaut \\-eiglit lo  the aggn\~~ i i r ig  circu~iistances and pronounced a lengthy and 
inadcq\latc punishnicnl which i s  inappropriate to thc lcvcl o f  rcsponsibiliiy o f  thc Accuscd. 

The Proseci~tor's Of'ficc filed the appeal for the essential \tiolations o f  the critninal procedure 
provisions: and erroneo~isly and i~ico~~ipletely establislied state o f  facts as \\,ell as for the 
dccision on tlic sa~~ction, proposing that thc Appcllatc I'ancl o f  thc Court o f  13il.I grant thc 
appeal, revoke t l ie  i~cquitting pan of'tlie lirst instance verdict by ;i decision oncl schcdule a 
no\* trial \vith respect to that part. 

'I'hc l)cl;.nsc Counscls for thc Accuscd filcd the rcsponsc lo  the appcal o f  thc Proscci~tor:s 
Ollice 01' BiW in \\,Iiicli tlicy stated that arsuinents present<d by the prosecution \\.ere 
ungrounded. 

.AI thc scssio~i o f  tlic Appcllalc Pancl, licld 011 20 August 2007, pursuant lo  Aniclc 301 o f  the 
CPC ol' BiH, both pinies gave brief presrnt;~tio~is o f  tlicir appeals and responses to the 
apl)r.als: and supported the prese~~tcd arguments and proposals entirely. 

I.la\eing rc\,icwcd thc contcstcd Vcrdict insofar as con~cstcd irr ihc Appcal, ihc Appcll;~tc I'nncl 
clecided ;is statcd in   lie operz~ti\'e pnn tbr the follo\\'i~ig reiisons: 

'I'lie nrgunieiits o f  tlie appeal o f  thc Prosccutor that in reference lo  the rensonicig o f  the 
acquitting pan o f  thc Vcrdict, thc first instancc coun did not givc valid rcasons for its 
decisio~~. ;ire grou~idcd. 111 other neords, in the rcaso~iing of' the contesicd Vcrdic~ the tirst 
instance court \\.as bound, pursuant to Article 290 (7) ofthe CPC o f  BiH, to state specifically 
and conipletelp ivhich facts and on \\*hat grounds [ l ie  Coun f o u ~ ~ d  to be proven or uliproven, 
furnishing specilically an asscss~i ic~~~ o f  thc credibility o f  contradictory cvidcncc and rhc 
reasons guidilig [ l ie  Court in  ruling on legal lnattrrs and especially ill ascenai~iing \\-hether the 
r i i i i ~ l  o f i s  a c o n i i i e d  a i d  h c r  l i e  n c c s d  a s  cr in inaly  responsible) 

SII~ O o ~ t i r  i H e r c r g ~ ~ : i ~ ~ ~ ,  S11r1ljet.o. 111. h'rcrljicr Jclette hr. 88: 



The Appelln~e I'a~iel is oft l ie opinion ihat in the concreic case [lie lirsi instance Coun hiled to 
evaluate the presented e\,idcnce in the IIinnlier stipulated by Article 281 (2) o f  ihe CPC o f  
Hil.1. paniculnrly ics~in~ori ics of'ihc \vilncsscs. both by corrclnring t l ic~n and \ \ n i ~ l r i ~ i  llic co~itcsl 
ofthe n;liure o f  the crinlinal offense about \\'host- elenlents tliey iesrified. :IS \trell as the eli~psc 
o f  lime: the circunistances ni~cl innliller o f  perpetration. The pailel also hiled io give a valid 
esplnnarion as to \rehy i t  nccepted pans o f  ihe tesiimo~iies o f  the \vitnesses heard at the ~i lain 
trial as crcdiblc. \vhilc i t  did 1101 ncccp~ thc oihcr pans as crcdiblc. \r'hicli. for csanlplc, \\*as 
the case o f  ~ t l r  tes~i~i iony ~~rovidet l  hy ihe \\sitness DZeniul Topit, ;IS jusiifiably indicaied ill the 
appeal o f  the Prosecutor's Ofice: whereby [lie crilni~ial procedure provisions under Anicle 
297 ( I )  (k) o f ' ~ l i r  BiH CPC: \\,ere esseniially \,iolated thus the Appellate Panel finds !liar i t  

givc risc to suspicion ;IS lo  tllc corrcctzicss o f  tlic statc o f  R~cis cstablislicd by ~ h c  lirst instancc 
vrrdic~. 

Furthemlore: tlic nrgutiients ol' the appeal filed by the Defense Counsels arc jus~ified it1 stati~ig 
i l lat,  in rcfcrcncc to section 13 o f  thc opcrativc part o f  the lirst instance Verdict, thr lirst 
instance pi~nel esinblished the state o f  th? l i lc ts erroneo~~sly and incon~plrtcly. h4orc 
specilically. ill order to dcline some actions as inhu~l in~i  treatment, il i s  necessary lo establish 
intentio~~al doing or act ofoniission which causes a severe physical or niental suflerit~g or is a 
scvcrc ati;rck on rlic 11111llan dig~~it),. II~ tlic conics~cd vcrdicl ilic first iiisia~icc coun in nbstraci 
nlilnncr esiablishes ~II;II direcl iind ii~dircct e\,icleiice iirdici~te the intentional conduct on the 
pan o f  the nccr~sed \\.ith regards to the hiding o f  detaitiees. Funhenriorc: the first i~islnllce 
court established on the basis o f  the statenients o f  the \\,inasses heard that being hidden from 
thc Kcd Cross rcprcscnrativcs cnuscd fcnr on their pan, llowcrcr i t  failcd to establish tlir 
colisequence, that is, ii I i i led to esu~blisli the poienti;~l severe nlenlirl sufl'ering, ibr the f r~t r  
itself inay 1101 be equi\,aleirt to ~ l l e  severe ~ire~ital  sulTering. The lirst irrsiaiice panel filed lo 
esinblish ihc lhcts and circu~nstnnces based on rvhich i t  concluded rhai kno\ring that they \\-ere 
inicntionally hiddeli from ilic Kcd Cross rcprcscnt;~rivcs caused scvcrc incninl sutl'cring to ~ l i c  
prisoliers. Also, the first instance court established !tie fi~ctu;ll basis t h ; ~ ~  the priso~iers ~ i i i ~ y  
lia\se been ill Tear for t l le i r  lives, \\,hicll, in opinio~l o f  the Appellnte Panel. is no1 a l l  
establishment of hcts but an assunrption: h~\\~ever, the ass\~triprioii itself docs not have a 
sunicicnt dcgrcc o f  possibiliiy bnscd on which the csistcncc o f  tllc dccisivc ihcts could bc 
estilblishecl. 

Taking into consideration the established deficiencies related to the esse~rtial \qiolation of thv 
cr i~ni~ in l  proccdurc pro\,isions and crroncously cstablishcd st;~ic of' facts, r l~c  Appclliitc l'n~icl 
~ri111tr.d thr i~p i~z ;~ ls  pursllant lo  Anicle 315 (I) (b) of t l i r  B iH CPC, revoked the first insra~lce 
\-erdict and sclietluled n lie\\, Irenring belbre ~ l l e  Panel o f  the r\ppellnie Divisio~i o f  the Coun 
o f  BiH. 

In l l ie  reir i i~l the csscnti:~l \,ioli~rion oft l ie crinlinal procedure provisions shall he rcmoved, the 
already addt~crd evidence s l la l l  be presetlied again, and aner e\oaluntion ol'other argunienls in 
the appeal oilier evidence shall be presented as required. 

i I i d  I ihi. l i t s t  inst;~ncc vcrdici \\e;rs revoked: ihe Appellnle Pn11r.l did not 
provide deiailcd analysis o f  other co~lrplain~s in the appeals: but prese~~ted summarizetl 
reasoning for i t s  revoking pursuant to Article 316 ofthe BiH CPC, 

bIINUTES-TAKER PRESIDIb'G JUDGE 
Melika B ~ ~ f a t l i f  JUDGE 
[sigr~o/rirt (iJi.~o(d Azra Ill i lctik 

Stld Rostre i i l r rcrgu~' i t rr .  Sirrrtjrvu. rtl. Krrrljice Jelrrir hr. 88: * 



[sigrr<rrrrrr cr//i.vcdl 

HEMEDl':  30 appeal shall be nllo\\-ed agai l~s~ this Decision. 

I lrcreb!~ rr  is o rrrrc rrrrrrrlrrriorr o/ rlrr origirrrrl ~vrirrerr br 

Srtrl Brrsrre i Hrrcrgo~itrc. Srrrrrjr~~o, rrl. Krrrljice Jrle~re hr. 88: 


