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Number: X-KRZ.05/42
Surajevo, 20 August 2007

The Court of Bosnia and Herzegovina, Section | for War Crimes. sitting in the Panel of the
Appellate Division consisting of Judge Azra Miletic, as the Presiding Judge, and Judges Finn
Lynghjem and Jos¢ Ricardo de Prada Solucsa, as members of the Pancl, with the panicipation
of the Legal Advisor Melika Budatlié, as a minutes-taker, in the criminal case against the
Accused Nikola Andrun for the criminai ofTense of War Crime against Civilians in violation
of Article 175 (1) c¢) and ¢) of the Criminal Code of Bosnia and Herzegovina (hereinafier: BiH
CC), deciding upon the Appeals filed respectively by the Prosccutor’s Oflice of Bosnia and
Herzegovinag (hereinafler: Prosecutor's Office of BiH) number KT-RZ-28/05 dated 9 March
2007 and the Detense Counsel for the Accused, lawyers Hamdo Kulenovi¢ and Nikica Grzié,
against the Verdici of the Court of Bosnia and Herzegovina, number X-KR-035/42 dated 14
December 2006, at the session held in the presence of the Accused. his Defense Counsel
Hamdo Kulenovi¢ and the Prosecutor of the Prosecutor's Office of BiH, Vesna Tandica, on
20 August 2007 rendered the following:

DECISION

Granting the appeals filed respectively by the Prosecutor’s Office of Bosnia and
Herzegovina and the Defense Counsel for the Accused Nikoln Andrun, thus revoking the
Verdict of the Court of Hosniz and Huerzegoving, number X-KR-05/42 doted 14
December 2006 and o new trial is hereby scheduled hefore the Appetlste Division of the
Section I for Way Crimes of the Court of Bosnia and Herzegovina.

REASONING

By the Verdict of the Count of Bosnia and Herzegovina, number X-KR-03/42 dated 14
December 2006 the Accused Nikola Andrun was pronounced guiliy ol the criminal offense of
War Crimes against Civilians under Article 173 (1) ¢) and ¢) of the CC of BiH in conjunction
with individual criminal responsibility under Article 180 (1) of the CC of Bil, commited by
the actions described under section 2, 4, 5.9, 11, 12 and 13 of the operative part of the first
nstance Verdict. By the same Verdict the accused was acquiited ol the charges that in the
manner described under section 1, 3, 6, 7, 8. and 10 of the operative part of the first instance
Verdict fie committed the crimingl offense of War Crimes against Civilians in violation of
Anrticle 175 (1) ¢) and ¢) of the CC of BiH.
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For the above mentioned criminal oftense the first instance panel sentenced him o 13
fihirteen/ years of imprisonment, and the time the Accused speni in custody was crediled
towards the sentence of imprisonment, while applving Article 188 (4) of the Criminal
Proccdure Code of Bosnia and FHerzegovina, the Accused was relicved of the duty to
reimburse the costs of the criminal proceedings.

Pursuani 10 Article 198 (1) and (2) of the CPC of BiH, the injured partics Mirzo Colakovi¢,
Mirsad Omanovié¢ and Dzemal Topi¢ are hereby referred (o 1ake civil action with their claims
under civil procedure law.

The Detense Counsel for the Accused, lawyers Hamdo Kulenovié and Nikica Gr2ié, and the
Prosecutor of the Prosecutor’s OfTice of BiH filted timely appeals againsi the above meniioned
Verdict.

The Defense Counsels for the Accused filed the appeal for crroncous application of
substantive b, essential violation of the provisions of criminal procedure and the siate of the
{acts being erroneously or incompletely established, proposing 1o the Appellate Panel of the
Court of BiH to grant the arguments of the appeal, revoke the first instance verdict and
scheduic a trial before the pancl of the Appellaie Division. Also, the defense stressed that it
disputed the decision as 10 the sanctions. because the first instance court did not 1ake into
consideration the mitigaiing circumstances 10 a sulficient extent, while at the same time it
gave significant weight o the aggravating circumstances and pronounced a lengthy and
inadequate punishment which is inappropriate to the level of responsibility of the Accused.

The Prosecutor’s Office filed the appeal for the essentiai violations of the criminal procedure
provisions, and erroneously and mcompletely established siate of facts as well as for the
decision on the sanction, proposing that the Appellate Pancl of the Court of Bill grant the
appeal, revoke the acquitting part of the first instance verdict by a decision and schedule a
new trial with respect (o that part.

The Defense Counsels for the Accused filed the response 10 the appeal of the Prosccutor’s
Othice of BiH in which they stated that arguments presented by the prosecution were
ungrounded.

Al the session of the Appellate Panel, held on 20 August 2007, pursuant 10 Article 304 of the
CPC of BiH, both parties gave briet preseniations of their appeals and responses to the
appeals, and supporied the presented argumenis and proposals entirely.

Having revicwed the contested Verdict insofar as conicsted in the Appeal, the Appellate Pancl
decided as stated in the operative part tor the following reasons:

The argumenis of the appeal of the Prosecutor that in reference 10 the reasoning of the
acquitting part of the Verdict, the first instance court did not give valid rcasons for its
decision, are grounded. ln other words, in the reasoning of the contested Verdict the tirst
instance court was bound, pursuant o Article 290 (7) of the CPC of BiH, 10 state specificalty
and completely which facts and on what grounds the Court found 10 be proven or unproven,
fumishing specifically an assessment of the credibility of comradictor) cvidence and the
reasons guiding the Court in ruling on legal mauers and especially in ascertaining whe(hcr lhe
criminal oflense was committed and whether the accused was cniminally responsible.
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The Appellate Panel is ol the opinion that in the concrete case the first instance Coun failed 10
evaluate the presented evidence in the manner stipulated by Article 281 (2) of the CPC of
Bill, particularly testimonies of the witnesses, both by corrclating them and within the context
of the nawure of the criminal offense about whose eiements they 1estified. as well as the efapse
of time, the circumsiances and manner of perpetration. The panel also failed 10 give a valid
explanation as to whyv it accepted parts of the testimonies of the witnesses heard at the main
trial as credible. while it did not accept the other parts as credible, which. for example, was
the cuse of the testimony provided by the witness D2emal Topié, as justifiably indicated in the
appeal of the Prosccutor’s OfTice, whereby the criminal procedure provisions under Article
297 (1) (k) of the BiH CPC, were essentially violated thus the Appellate Panel finds that it
give risc 1o suspicion as 10 the correciness of the state of facis cstablished by the first instance
verdict,

Furthermore, the arguments of the appeal filed by the Defense Counsels are justified in stating
that, in reference 1o section 13 of the operative part of the first instance Verdict, the first
instance panel established the state of the facts erroncously and incompletely. More
specilically. in order 10 deline some actions as inhuman treatment, i s necessary 10 establish
intentional doing or act of omission which causes a severe physical or mental suffering or is a
scvere attack on the human dignity. In the contesied verdict the first instance court in absiraci
manner cstablishes that direct and indirect evidence indicate the imentional conduct on the
part of the accused with regards to the hiding of detainces. Funhermore, the first insiance
couri esiablished on the basis of the statements of the witnesses heard that being hidden from
the Red Cross representatives caused fear on their pant, however it failed 1o establish the
consequence, that is. it failed to establish the potential severe mental suffering, for the fear
itself may not be equivalent 10 the severe mental sufering. The hirst instance panel filed 10
establish the facts and circumstances based on which it concluded that knowing that they were
intentionally hidden from the Red Cross represcentatives caused severe mental suflering to the
prisoners. Also, the first instance court established the factual basis that the prisoners may
have been in fear for their lives, which, in opinion of the Appellate Panel. is not an
establishment of facts but an assumption, however, the asswmption itself does not have a
sufficient degree of possibility bascd on which the exisience of the decisive facts couid be
established.

Taking into constderation the established deficiencies related 10 the essensial viotation of the
criminal procedure provisions and crroncously esiablished state of facts, the Appellaie Pancl
granted the appeals pursvant 1o Arnticle 315 (1) (b) of the BiH CPC, revoked the first instance
verdict and scheduled a new hearing belore the Panel of the Appeltate Division of the Coun
of BiH.

In the retrial the essential violation of the criminal procedure provisions shatl be removed, the
already adduced evidence shall be presented again, and after evaluation of other arguments in
the appeal other evidence shall be presented as required.

Having in mind that the first instance verdict was revoked, the Appellate Panel did not
provide detailed analysis of other complaints in the appeals, but presented summarized
reasoning for its revoking pursuant 1o Article 316 ot the BiH CPC,

MINUTES-TAKER PRESIDING JUDGE
Melika Budailié JUDGE
[signature affived) Azra Mileti¢
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[signature affived)

REMEDY: No appeal shall be allowed against this Decision.

[ hereby confirm j
Bosnian/Serbien/C

Sarajevo, 21 Seine

Certified Court Inter

i is a true translation of the original wrinten in
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