The Court of Boania and Herzegoving, the Appeliste Division of Section T for War
Crimes, sitting ay 4 Pane! comprising Judge Azra Miletié as the President of the Panel and
Judges Jose Ricardo de Praca and Fion Lynghjem as the members of the Panel, with the

of oot officer Melikn Buliatlié as the record-taker, i the criminal case against
the Accosed Nikola Kovafevid for the criminal offense of Crimes againat Humanity in
viclation of Article 172, paragraph 1, sub-paragraph (h) in conjunction with sub-pamgraphs
(), (e), () and (k) of the Criminal Code of Bosnia and Herzegovina (CC of DIH), having
deliborated cn the appeal filed by the Prosscutee’s Office of Boania and Herzegovine
(Proseoutor's Office of BiH) number KT-RZ-31/05 dated 29 Decomber 2006 aa well a1 on the
filed by defense connsel, Attorney Ranko Dakid, and by the Acoused himsslf againsi
the Verdict of the Court of Bosnia and Herzegovine mumber X-KR-05/40 dated 3 November
2006, ot & sessicn held in the presence of the Accused, defanse counsel, Attamey Husein
Mudié, and Prosecutor of the Prosecutor’s Office of BiH, Diamila Begovié, on 22 June 2007
delivered the following

VERDICT

The appeals filed by the Prosecutee’s Office of Bounir and Herzegovina, the Accused
Nikols Kovalevié and hit defense comnsel, Attorpoy Ranko Paklé, are hereby refised as
unfounded, end the Verdict of the Cowt of Bosnin and Herzegovina pumber X-KR-05/40
duted 3 November 2006 is hereby upheld.

REASONS

By the Verdict of the Court of Bosnia and Herzegovins (Court of BiH) number X-KR-05/40
duted 3 November 2006, fhe Aovused Nikols Kovalevid waa fornd guilty, i that he, by the
acts set out in paragraphs 1 and 2 (specifically, 2u, 2b, Zc ind 2d) of the operative part of the
Verdict, committed the criminal offense of Crimes sgainst Humanity in viclstion of Asticle
172, pacagraph 1, sub-paragraph (h) In conurction with sub-paregrephs (s), (e), (F) exd (k) of
fhe CC of BiH, a3 read in conjunction with Article 180, paragreph 1 of the CC of BiH.

With respect to the above-mentioned ctiminal offense, the fizst-instance panel imposed o the
Accused a sentence of imprisoament for » torm of twelve (12) years, with the time spent In
custody pending trial from 10 October 2008 cnwards credited towands the semtence of
imprisonment In accordance with Article 56 of the CC of BiH. Pursuant to Asticle 188(4) of
the CPC of BiHl, the panel relieved the Accused of the duty to reimburse the costs of the

crimins! proceedings.
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Pmumthﬁrﬂdal?ﬂ(i)afth:ﬂ?ﬂofm injured parties Hasanr Osmandevié and

Sadmir Alibsgovié, who filed claima ,umﬂuﬂuﬂ&hﬁ,ﬁkmu
mwwmmmmwmmmm
Mehmed Mujagié, Redzo Zikret Zukié, Adem Scferovié, Sakib Muhic, Mirzst

Karabeg, Nihad Kljufanin, Enis Sabancovié, Bjub Dedié, Senad Supuk and Osman Talié, if
they deside to file claims under property law, were referred to take civil action.

The Accused Nikola Kovadevid, defense counsel Ranks Dakié and the Prosecutor’s Office of
BiH filed appealy against the aforementioned Verdict.

The defense counsel appealed pursuant to each ground for appeal set forth in Articls 296 of
the CPC of BiH and moved that the Appeligte Panel gramt the appeal and reverse the
ocottested Verdict by soquitting the Accused of the charges; shernatively, the defense counsel
argued that the Appellate Panel should revoke the contested Verdict and order a retrial.

The Accused Nikola Kovadevié indicated in his appeal thet be challenged the first-instance
Verdict on sccomnt of the decision on the sanction, although it foliows from the reasons put
forwand in ths appeal that the Accused filed his appeal on other Legal grounds as well.

The Prosecwtor's Office of BiH contested the first-instance Verdict on the ground set out in
Article 296(1)d) of the CPC of BiH — declgion as to the sanction — and moved that the
Appellate Panel reverse the fizst-instance Verdict by imposing on the Accused a seotence of
impeisonment for a term between 15 and 25 years.

Tn support of his appeal, the defense counse] argued that the first-instance Verdict waw based
mWWMWhM:MNMWWEMMﬁ
the proceedings.

According to the defenae counsel, this violation arose from the fact that the first-instance
panel decided o accept as proven the facts established in de judgments of the International
Criminal Tribunal for the Former Yugoslavia (ICTY) delivered in the cases against Biljana
Plaviié, Dudko Sikirdcs, Dragan KulundZiie, Damir Dofen, Miroslev Kvotks, Miado Radié,
Milofica Kos, Zomn Zigié, Dragoljub Proas, Do Tedié, Miroslay Deronjié, Simo Zari and
Miomir Stakié. The Accused could not contest those facts which, in the opinion of the defense
counsel, amounted to a violation of Article 6(3)(d) of the European Convention on Human
Rights (ECHR).

It was fimther argued that the Court compromised the Accused’s right to 4 fir tria by

signed. The example given was the list of members of the SOS, and it was argued that the
authenticity and origin of that document is impossible to determine. The defense counsel
lieves that the menner in which the Accused was identified in the courtroom has oo
value end poinis out that any passer-by could identify an accused in the couriroom.
counse} referred in particular to the ident{fication made by witness Ejubs Dedié.

g

it
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The witness could not identify the Accused from the photos that were presented to him at the
Prosecutor”s Office, but he did recognize the Accused with abeolute certainty at the main irial,

With sespect to the application of substantive law, the defense counssl argued that the finst-
instance pancl in the contested Vendict violaied the principle of legality (Article 3 of the CC
of BiH) and time constraints regarding applicability (Azticle 4 of the CC of BiH) and noted
that, as the criminal code was amended on several occasions since the commission of the
offense, both the CC of SFRY and CC of FBiH were more lenient to the perpetrator than the
CC of BiH; as 4 result, the application of the CC of BIH amounted to a violation of Article 7
of the ECHR and Articie 15 of the International Covenant on Civil and Politice! Righis.

It was further alleged in the appesl that the established state of facts concerning the decisive
facts was not correct and that the Court, whea evaluating the evidence, failed 10 apply the in
dublo pro reo principle and that with this type of crimina? offense, a higher level of probative
value is required then with s0-called ordinary-lesser criminal offenses. The defense counsel
submitted that the witneszes for the prosecution were in fact self-persunded witnesses whose
testimonics were not sapported by any other evidonoe; for that reason, the defense counsel
was of the opinion that the Verdict could not have besnt based on such testimonies. He further
noted that the Court should have assezsed the act of voluntary surrender of the Acoused as
peoof of bis innocence, whereas the letter that the Accused sent to Viado Viked was the act of
a desperate man in custody who did not recelve g fiir trial and who implored and made threats
with a view to receiving a fuir treatment. Moreover, the defense counsel stated that the
Accused was a member of the SOS only a3 a matter of form, and that the testimony of witness
Duiko Babié indicated cthat the Accused was not an active participant of the operstions carried
out by the SOS.

The defense counsel also objected to the validity of the conclusion drawn by the firsteinstance

pane] regarding the existence of a systematic attack in the Sanski Most municipality, noting
that Bosniak citizens were also armed and that they avolded the INA draft.

Furthermore, the defense counsel referred %o alleged discrepancies in the testimonies of the
witnesses who testified about the circumstances under paragraph | of the operative part
wherefrom it followed, according to the sppellant, that the witnesses saw the Accused in the
hali on rare occasions and that he did not maltreat them, while the mere fact that he was
present there wearing a vniform and carrying & weapon did not constitute a criminal offense,
With regard to the witnesses who charged the Accused with the beatinga a1 the Betonirita, the
defense counsel contended that the withesses were indecisive and that their testimonies were
mconzistent; for that reason, the defense counsel believed tha it was not proved during the

that the Accused participated in the unlawfl detention ang torture of civilians at
the Betonirka. Regarding Adil Deaganovié’s apprehension, the defense counse] noted that this
apprehension was carried out on the order of superiors and that the only conclusion that the
Accused could have drawn was that the apprehension was cartied out In aceardance with the
law. As the Accused is nowhere else mentioned as purticipating in apprehensions and
detentions, the defense counsel is of the opinion that the reasons adduced in the Verdiot
contradict the operative part, which reads that the Accused “... is guilty of detaining persons
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in dewention facilitien, on his own or in conoert with Milm Martié and other members of the
military and police ..."”

With respect to the part of the Verdiot stating thet the Accused participsted in the
transporiation of individuals to Manjata, and that on those oconsions he perticipated n the
beatings and singling cut of cartain individuala following which those individuals dissppesred
without & trace, the defense sounsel erguad thet no winess confirmed with certainty seeing
the Accused maitreating or executing oy of the persons who wbsequently went missing,
With regard to finding the Accused guilty of disappearsnce and exacution of persens listed in
the Indictment, the defense counsel noted that statements of examined witnesses were
inconsistent and that withesses did not mentlon the Accussd in their prior statements
reganling the aforementioned incidents,

For the reasans set out shove, it wis maintained in the appeal that the firm-instance pane]
should have rendeved a Verdict aoquitting the Aocused of all the charges in accordance with
the i dubic pro reo principle and Article 284(1)(c) of the CPC of Bil.

In his appeal, the Accused objectod to the fairtess of the first-instance procecdings snd to the
manner of identification in the courtroom. He belioved thet the Prosecutor's wiinesses weee
politicaily and emotionally motivated to give evidence. He further noted that the Court should
bave given credence to witness Dragan Majkid and heard non-Serb witneases that the Acoused
identified. With respeot to the applioation of substantive lxw, he argued that the first-instance
Veedict violated the principles lald down in Axticles 3 and 4 of the CC of BiH and that the CC
of SFRY, & the law in force during the time relevant 1o the Indictmenm, shomid have been
applicd in the present case, Ultimaicly, it was proposed in the appeal that the Appellate Pancl
revoke the challenged Verdict, hold a reirial, and refider an acquitial.

The Prosecutor’s Office of BiH contested the first-instance Verdict on account of the decision
s o the sanctiom, scbmittiing thet the Orst-instance panel overvalued the extenvating
circumotances on the part of the Accused and srguing that ceetain facts under consideration
were not extemaaing clroumstances st all bt rather agpavating circumstances. To that effect,
it wae particularly noted in the appeal that the Accused v found guilty of comumitting a
mumber of different acts over an extensive period of time, that he participated in all activitics
of 2 widespread and systematic attack directed against the sivilien population and that he
attempted to bring shout fear amomg that populstion and make the impression that he was a
powerful person. Based on the foregoing, it was argued in the appes]l that the imposed
is charged, was not the sentence that could achieve either mdividual or genaral purpose of
punishment.

The Prosecutor's Office of BIH and the defense counsel filad their responses to the appeals of
the opposing party, submitting that the svermenty yeferenced sbove ware unfounded. Both
partics moved that the Appellate Penel refuse the appeal of the opposing party.
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At the sesgion of the Appellaic Panel held on 22 June 2007, as required by Article 304
of the CPC of BiH, both parties briefly presented their respective sppeals and responses
thereto, standing by their respective averments and proposals in their entirety.

Having reviewed the contested Veedict within the boupds of the reapective appeals,
the Appeliste Panel rendered its decision as stated in the operative part on the following

groumds:

The defense counsed and the Accused made unfoundad averments in their respective
appeals by arguing that the first-insiance panel violated the Accused’s right to defense and
the fairness of the procecdings by accepting the Prosecutor’s motion to accept
s proven the facts established in the judgments of the International Criminal Tritwmal for the
Former Yugostevia (ICTV) delivered in the cases against Biljana Plaviié, Dusko Sikirles,
Dragan Kulundfija, Damir Dolien, Miroslav Kvolia, Miado Radié, Milojica Kos, Zoran
Zigié, Dragoljub Pread, Duklko Tadié, Miroslav Dercnjié, Simo Zaris and Miomir Stekié — the
facts relating to the existence of a widespread and symiematic attack directed against the
civilian population in the srea and at the time covered by the indictment. Specifically, Article
4 of the Law on the Transter of Cases from the ICTY to the Prosecutor’s Office of BiH and
the Use of Evidence Collected by the ICTY in Proceedings before the Cowrts in BiH (LOTC)
provides that, at the request of & party or propric metx, the court may decide to accept as
proven those facts that arc established by legally binding decixiona in any other proceedings
before the ICTY or to sccept documentary evidence from proceedings before the ICTY
relating to matters at issue in the current proceedings.

Bearing in mind that the accepted facts arc important for establishing the existence of
essemtinl clements of the criminal offense with which the Accused is charged, tha the same
legatly binding decisions weve adopted with regard to those facts, that those ficts do not
include svaluations of legal nature and that they do not attest to the criminal responaibility of
the Accused bat rather place & specific act of perpetration within a broader context of the war,
the Appellate Panel finds that the acceptance of the facts did not in amy way violate the
fairness of the proceedings.

Tn vegards to this finding, it should be noted in particular that the first-instance panel
based Itz conclusion conceming the existence of a widespread snd systematic attack directed
against the civilian population in tte geographical area and time relevant to the Indictment not
only on the aforementionsd accepted facts, but also on the corroboreting testimonies of
witnesses for the on who were heard st the main trial: Faruk Botonjis, Sadmir
Alibegovié, Suad Zikrija Bahti¢, Ejub Dedié, Adil Draganovié and others. These
witnagses gave avidence about the arrests of Muslinxs and Croats in Sanski Most, the shelling
of civilian buildings, the expulsion of non-Serb civiliany from their houses and taking them to
various buildings in Sanski Most — providing additional support for the first-instance panel’s
conclusion regarding the existence of general elements of crimes egainst humanity, which this
parel accepts in its entirety. During the main trisl, the defense cross-exmmined the
aforemmentioned witnesses. Moreover, the defense waa given an opportunity to peoduce its
own evidence to refie the veracity of the presemted and established facts. Thetefore, it
&MM@MWMM@MM&WMWHM
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main trial; rather, the defense failed to provide sufficient ocuntervailing evidence during the
proceedings.

Raolatedly, the Appeliate Pancl folly sccepts and eudorses the position taken by the
first-instance panc! that a widespread and systematic sttack need not necessarily be linked to
mmﬂoaﬂmumﬂbhdﬁumm]hmmwmmm
essential elements of crimes against humanity have been met, it i3 absohuisly irvelevant
m&mmmmmemmmmmmwam

The Appallste Panel finds that the statement made in the appeal that the first-inatance
panel compromised the fairness of the trial by allowing the use a8 material evidence of certain
documents that, acoording to the defense, have no probative value is & general statement, as
the defense counse] failed 10 explain the actual viclation that he invoked, Nor did he specify
the evidence in question; insead, “Just to give you an example,” he singled out & list of
members of the SOS claiming thet it was impossible to determine the authenticity of the list.
A trill pencl evalunica the probative value and relevance of evidence individually and in
relation to one maother, and only afier this enelysis does the panel draw s conclusion
regarding facts relevant for adjusdication in a legal matter in question, This was done correctly
in the contested Verdict, making the vbjection by the defense covnsel that the faimess of the
trial was compomised unfounded in its entirety,

As for the statements in the appeal relating to the manner of identification of the
Accused in the courtroom, the Appellate Panel first of all observes that making a witness
whether he'the recognizes in the courtroom the person that the witness mentioned in his/her
testimony does not constitute a separate action pursvant to Article 85 of the CPC of BiH
abmed ot obmining evidence by way of identification, byt is an integral part of the testimony
of that witness, and the Court will evaluate the reliability and credibility of the testimony as a
whole and in accordmnce with the law. Therefore, the referenced questions aimed at checking
whether the witness really knows the person he/she is talking about are atanderd and allowed
questions put 10 8 witness as part of his/ber examination at the main trial. Those questions sre
not subject to formal requirements, as is the case with formal identification pursuant to the
procedure laid down, and invoked by the defimse counsel, in Article 85(3) of the CPC of BiH,

The appeal contains an unfounded objection that the firm-instance panel attached the
greaiest probative value to the aforementioned ideatification of the Accused In the courtroom
and based the established facts and the decision regarding guil thereon. That this objection is
unfounded follows from the ressons adduced in the comtested Verdict, which contained s
therough and comprehensive analysis of all portions of the witnesoes' testimonies thet are
important to establish relevent facts and did not rely only upon those portions referred to by
the defense counsel, Based upon such » comprehensive slysia, the fimm-instance panel drew
a valid conclusion about the criminal responsibility of the Accused, and this Panel sccepts that
oonclusion in its entirety.

The appeal also containg an unfounded objection contesting the choioe of substantive
law. It was srguad thai the first-instance aourt, instead of applying the CC of SFRY or the CC
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Specifically, it is beyond dispuzte that at the time the acts with which the Acoused is
charged were perpetrated, which acts met all the essential elements of the crimingl offense of
crimes against humanity, the mentionad critinal offense was not prescribed as guch in the
Criminal Code of SFRY, which was the law in force at the time the criminal offange wes
coprmittad,

Moracver, it i3 beyond dispu thet according to the principle of legality, no
punishment or other criminal sanction may be imposed on any person for an act which, prior
to being perpetrated, had no¢ been defined e a criminal offense by law or intemational law,
and for which a punishment had not been prescribed by law (Article 3 of the CC of BiH),
whereas the principle of time constraints regarding applicability provides that the law that was
in effect at the time when the criminal offense was perpetrated shall apply to the perpeteator
of the criminal offense; if the Iaw has been amended on one or more occasions after the
criminal offense was perperrated, the law thet la more lemient to the perpettator shall be
applied (Article 4 of the CC of BiH). The principle of legality is also laid down in Article 7(2)
of the BCHR and Article 15(1) of the knternaticna! Covenant on Civil and Politleal Rights
(ICCPR).

However, Article 4a of the CC of BiH, cotrectly invoked by the first-instance Verdict,
provides that Articles 3 and 4 of this Code shall not prejudice the trial and punishmeont of any
person for any act or omission which, at the time when it wes cormmited, was criminal
acconding to the general principles of international law. This provision in effect adopted the
provisions of Article 7(2} of the ECHR and Article 15{2) of the ICCPR ellowing the
devogution of the principle Inid down in Articls 4 of the CC of BiH a5 well as the derogation
of the mandatory application of v more lenlent law In proceedings for otiminal offenses
according to international lew. This in the cese in the current prooeedings against the Accused
because ho s charged with a violation of the rules of intemational law. Specifically, es
correctly ronsoned in the comtested Verdict, orimes against hummnity, at the time relevant w
the indictment, andoubtedly constitned & ctiminal offense with respect o both international
sustomary law and “principles of international law™, Exhaustive arguments supposting this
conclusion put forward by the first-instance court are valid and ccrrect in their emirety, and
this Pamel aocepts them a8 such.

Furthermore, imternational customery law and interstate toenties signed by the Soclalist
Federal Republic of Yugosiavie sutomatically became binding for Boenia and Herzegovina
both at the time Bosnia end Herzegovina was part of the Socialist Feder]l Republic of
Yugoslevia and after It became & swccessor state of the Socialist Federsl Republic of
Yugoslavia. Asticle 34 of the Viema Convention on Suctession of Stetes in respect of
Treaties of 1978, which vas ratified by the Socialist Federst Republic of Yagoslavia on 18
Apdl 1980, provides thet any treaty in force at the date of the succession of States in respect
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of the entire territory of the predecessor State continues in force in respect of each successor

Comstitution of the Socinlist Federsl Republic of Yugoalavia provides that imternational
tresties are automaticelly implemented and applied divectly s of the date of
Torce without the edoption of implementing leglilation.

The foregoing cleardy indicates that the first instance panel is coerect in
Bosia and Hevzegoving, e the snocessor of the former Yugoslavia, ratified the ECHR
mmnwwmwmm‘mmz

!
:
;
E
:
:
%
:

In addition, in its ruling on the appeal of Abdulsdhim Maktou, the Conatitutione]
Court of BiH conclnded on 30 March 2007 that the application of the CC of BiH in cases

aof the European Convention.
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any
doubt, every fact detrimental 4o the Acevsed, This standard is applied regandless of the fype of
the criminal offense charged and regadiess of the sentence that may be pronounced. For that
roason, the Panel finds the oljection of the defense counsel calling for a level of certainty that
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is higher than the absolute certainty that all relevant focts have beem proven wholly without
merit.

The appeal submits that in the course of the procosdings the Prosecutor’s Office of
BiH fuiled to prove that the Accused wes in fact 8 member of & local 308 unit. The Appellate
Panal finds this entirely irrelevant considering that the Accused himaelf in his testimony wt the
main trial stated that he was 2 member of the mentioned unit, as was confirmed by almost all
Progecution witnesses, and this fact was not & mstter of comtention in the course of the
proceedings. With regard to the appeal reieted to the role and character of the S30S, which e
defense counsel in the appeal described as “an unorganized group tasked to protect the Serb
people in case of need”, this Pancl finds it irelevant with regard to the essential clements of
ths criminat offenss of Crimes against Homanity of which the Accused was found guilty.

The eppesl submissions that an analysis of the testimenics of witnesses who testified with
respect to the circumstances recited in paragraph { of the operative part of the Yerdict does
not indicate that the Accused took part in the unlawful defaining and misweatment of the
¢ivilians in the Befonirka, and thet it-follows from those testimonies that they were not beaten
by the Accused but by other persons, are extirely incorrect and dismetrically opposed to what
the referenced witneases stated in thelr testimonies.

The testimonies of witnesyes Faruk Botonjié, Mirzet Karsbeg, Nihed Kljulenin, Hasan
Osmantevié, Sadmir Alibegovié, Zikefja Bahtié, Rufsd Zukié, Nijaz Halilovi¢ and Osman
Tali¢é, who were detnined in the Befonfrks garages, indisputably sbow that the Accused
committed the acts under this count, for which he was found guilty, st the time and in the
manner as described in the operstive part. Witness Faruk Botonjié convincingly end
categorically stated that even during his first pight n the garage ho was beutally beaten by the
Accused, whilst witnesses Hasan Osmandevis, Mixzet Karebeg, Nikad Kijulanin, Efub Dedié,
Ostyan Teli¢, and Zikrija Bahtié also categorically stated that they were mistreated by, among
others, the Accused, whom they knew by the name of Danllukko Kajtez.

The testimonies of the referenced witnesses are almeat eqidrely consiatent with each
other and clearly confirm that they were besten by the Accused. Specifically, witness Ejub
Diedi{d stated that he was mostly beaten by the Accused, and recalled an event during which
the Accused singled him out from the gauntlet and beat him while he was boarding the truck
that transported them to Manjaba. Similarly, the testimonics of witnesses Mirzet Karabeg and
Nihad Kljulenin are especially poteworthy in this regard. They too were besten by the
Accused in an incident that is precisely described by other witnesses as well since, unlike the
incidents that took place in the offices adjacent to the garages, this incident ovcurred in front
of them. The testimoniey of the sbove-mentioned withesses are unanimous in termy of the
manner in which ¢his incident took place, leaving no rooan for any doubt on the part of this
Panel regarding their veracity. The Panel finds entirely unfounded the appeal objection
alleging contradictions with regard to the festimony of witness Kljufenin, who could not
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the Accused truly did beat Mirzct, which i normal bearing in mind the
traumatic rature of the wid incident, which in 1o way calls isto question the veracity of the
testimony as a whale. Thia Panel could not sccept the conolusion of the defense comse! that
the mistrestment of Mirzet Karabeg by thw Accused was an “isolated incident,” considering
that the referenced testimonies clearly show that the Aconsed was A person who, together with
Milsn Martis and “D4o Banms™ wmdnufmhhmﬂw.ﬂmhmnymhmd

The sppeal submission that the withesses® testimonies were unclesr in tenms of their
position In the Betonirka, and thet they contain contredictions in temms of the conditions, is
entirely mfounded oonsidering that all above-mentloned wimesses identically described how
they were brougiy there and the exceptionally difficuh conditions in which they were held. In
addition to the fact that they were foreefully brovght and held in detontion in the garages
under the peetext that they were golng to be hiterviewed, the witnesses also categorically,
convincingly and unanimously claimed that they were held in unbearsble lving conditions,
more specifically, between 30 and 40 pecple were held In the garages, which can only 8t one
car each, where they were severely physically mistreated on » daily basis, All witnasses
cleardly emember thet they necded maove air as it was sumgper, that they recedved food of poor
quality onoe or twice a day, in small quantities and stale from exposure to the iam, and thar
they were alicwed to relieve themselves perhaw once s day in the same arsa where they were
detained. .

Furthermore, the appesl wrongfully mbmits that only witness Adil Draganovic stated
that the Accused took part in his aerest, because the sames was confirmed by witnees Mirzet
Karabeg, who categorically stated that the Accused took past in arresting him as well on 28
May 1992, It is also submitted in the appeal that the Accused believed he was lawiully

i individuals in for questioning. Taking into account how the Accused treated these
peopile, the criterie and reasons for bringing them In, which were svidently discrimlostory and
wnfounded, a» well 8 thefr imprisonment and detention in the garages under the above-
dascribed conditions without regard io any legally prescribed psocodures or porwpsnt to
relevant written decisions, in no way can the requirements of m lawful deprivation of liberty
be said to have been met, nor doea it indicate that the Aocused, or any other person involved,
¢ould consider sach fmprisonment lawrful, In the appealed Vardict, the nature and manner in
which the mentioned persons were deprived of their liberty is examined in detail, and ean
acourste ocnclusion is reached that it was detemfion in violation of the basic rules of
imternaticmal Isw, which conclusion this Panel accepts in its entirety.

The defensc counsel, in an across-the-board manner, challenges the accurecy of the
established facts in rlation to paragraphs 2(x) throngh 2(d) of the operative part, submitting
that the testimonies of wittesses who gave evidence in relation to those four paragraphs were
oontradictory, end adds that none of the wimesaes was able to confirm with certainty that they
saw the Accused mistreating or exacuting any of the persens who subsequently went missing.
Such 2 conclusion contradicts the testimonics of witnesses Nedim Bildevié, Zikret Zukié,
Senad Supuk and others whose evidence, quoted in the appealed Vesdict in all relevant parts,
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witness Dragan Majkid who, with regard to the ion sad taking of people to Manjata
on T July 1992, swated that only the police had the responaibility for providing security for the
convoy, on which basis the defense covmsel concludes that "no one from the cutside’

Maxgatta on that occaaion snd who explicitiy statod tiwt the Accused was invalved.

;- .
Taking into account the foregoing, the Appelime Panel finds that the appealed Verglct
containg i comypehensive md acovrats amalysis of all rolevant evidenoe and of the facts besed
on that evidence, and thet based on thet analysia 3 correct conclusion was reached both in
terms of the commission of the timinal offense alleged and in terms of the ceiminal
responalbility of the Accused. tow

Both parties cbjected to the senttence, The defense mairtained that the
Accused did not commit the erime of which he was found guilty in the first-instance verdict
and, therefore, found the prosomaced sendence incotrect The Prosecution, on the other hend,
submitted thet the sanction of a 12-year imprisonrnent canmot schieve the purpose of criminal
aanctions or punishment,

Conirary to the appeals’ submissions, the Appellate Panel finds that the first-instance
puel comrectly determined the semdonce, taking info acoount eli subjactive and objective
circumstances related to the criminal offonse snd the perpetrator, which rendecs the
pronounced sentence an adoquate one considering the leve] of criminal resporwibility of the
accused, bis motives fir committing the offense, the extent of damage to the protected values
and the personal cireumgtances of the Aocused. Therefore, the Appeliate Panel finds that the
pronounced sentence of 12 (twelve) years imprigopment was correct and that the i
sentenoe will achieve the purpose of panishment st out in Article 39 of the CC BiB, which
stipulstes that it is necessary to exproes the community's condemnation of a parpetreted
criminal offerms, to deter the perpeirstor from perpetrating criminal offenses in the future, to
deter others from pecpetrating criminal offenses, snd to increase the convclousness of citizens
of the dangor of criminal offenses and of the fairness of punighing perpetrators. -
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In socordance with the foregoing, pursoant to Asticle 310(1), as read with Asticle 313
of the CPC of BiH, it has been decided s in the operstive part of this Verdict.

Reoord-taker President of the Pancl

INSTRUCTION ON LEGAL REMEDY: No appeal is allowed aguinst this Verdict,

writien in Boswiaw/Serblaw/Croation

We hereby corfirm that thix docsment (s & Wi trariation of the
longuage. .
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