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IN T H E  NAME O f  BOSNIA AND HERZEGO\'INA 

Coun of Bosnia and Herzegovina, in the Panel composed of Judge Davorin Jukif, as the 
Prcsidcnt of the Pancl, Judgcs I,nn Folkc Bjur Nystrom and Almiro Rodrigucs as thc Pnncl 
members, in the criminal case ayninw accused Gomn DamjanoviC for the criminal offense of 
War Crimes against Civilians under Anicle 173(l)(c) of the Criminal Code of Bosnia and 
Henegovina (the C C  BiH) and the criminal offense of Illegal Manufacturing and Trade of 
H'capons or Esplosivc Matcrisls ut~dcr Aniclc 399 (1) and (2): read in conjunction. of thc 
Criminal Code o f  Republika Srpska: and against Zoran DamjanoviC, accused of committiny the 
criniinol orense  of War Crimes against Civilians under Anicle 173(l)(c) of the  CC BiH, upon 
the Indictment of the Prosecutor's Office of Bosnia and Henegovina number KT-RZ 57/05 of 
2 Junc 2006, confirmcd on 9 June 2006, following thc main trial, pans of which wcrc closcd 
for the public, in the presence of accused Gomn DamjanoviC and his defense counsel, Attorney 
Senad Kreho from Sarajevo, and accused Zomn Damjano\*it and his defense counsel, Attorney 
Fahrija Karkin from Sarajevo, and the Prosecutor of the Prosecutor's Office of' Bosnia and 
Iicn.cgo\~ina, Philip King Alcock, on IS Junc 2007 reached and on 18 Junc 2007 publicly 
announced the foIlo\\~ing 

V E R D I C T  

ACCUSED GORAN D A M ~ I A N O V I ~ ,  aka Ponija, son of Luka and mother Slnvico, nee 
BajkUa: born on 12 July 1966 in Sarajevo, Municipality of Centar, resident at IstoCna llidtn, 
10 MeSe SelimoviCa Street, citizen of BiH, Serb, married: father o f  one minor child, literntc: 
primary school education, complctcd the compulsory military service. psrsonal identification 
number 1207966 172182, no prior convictions, 

and 

ACCUSED ZORAN D A M . I A N O V I ~ ,  aka Salama, son of Luka and nrolher Slavica, nke 
BajkuJa, born on 4 .  September 1967 in MihaljeviCi, Municipalirp of Novi Grad Snrajevo. 
rcsidcnt at lstotna llid?a, 31 Srpskih izvidaCo Strcct, citizcn of Bil.1, Scrb, married, fathcr of 
one minor child, literate, secondar?. school education: metal \wrker qualilicotion, worked as a 
tinsmith, currently unemployed, completed the conlpulsory military service, no prior 
convictions, 

ARE FOUND GUILTY 

O F  T H E  FOLLOWING: 

I .  During the armed conflict in Bosnia and Herzegovina, contrar). to the provisions of 
Article Z(l)(a) of the Gene\,a Convention relative to the Protection of Civilian Persons in Time 
of War of I? August 1949, on ? June 1992, in front of the supermarket in the settlement of 
Bojnik, Municipality o f  Novi Grnd Sarnjcvo: ns mcmbcrs of thc Army o f  the Scrb Rcpublic of 
Bosnia and Hetzegovinn, armed with rifles and in nlilitnr). uniforms, together \vith many o ~ h  
Serb soldiers and members of paramilitary formations, accused Gomn and Zoran 
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took a prominent prur in the beating ol' a group 01' about tcventy to thirty male prisoners of, * 

Bosniok ethnicity, including \vitness Zaim RizvanoviC, tvitness Elvir JahiC? witness C, ~ i t n e s s  
I 

&l Dr lzet SehiC: Kasim SehiC and Amir JahiC, a11 of \\,horn had been earlier captured by Serb +!- 

nlilitay forccs that day during thc ovcr-running of thc scttlcmcnt of AhatoviCi, and all of whom 
\\,ere placed hum 111e C V J I I ~ U I  because some of them had been wounded, and because all of them I 
had surrendered nnd had been captured, when accused Cornn Dnmjunoc'iC beat Zaim . , . - .  
RizvanouiC: Elwjir lahit,  witness 0: ltet $chit, Kasim S e h i ~ ,  Amir JahiC and other unidentified * , individuals whilc accuscd 7 ~ r u n  D u m j n n ~ \ ~ i f  bcat Elvir JahiC, witness D and other; 
unidentified individuals, all o f  which lasted o\-er a period of one to h e  hours and bas ;  . . 

performed using rifles: batons, bot~les, kicks and punches, which resulted in the intenlional: . . f 
, . 

infliction of severe physical and mental pain to the victims, for the purpose of punishing them: 
for having offered resistance to thc Scrb attack on AhatoviCi, as well as for thc purpose . . of; - , . , , " , 
discriminating them on the ground of their Bosnink ethnicity, and then ~ h e s e  persons t\*ffil. :. ,. . .. 
placed in a bus and taken to the Rajlovac camp. ' 

. + t  A. -< i 
y . . . :  - 

- 2  ' , 
i .  . 1 

I .  . 
Therefore, 

during the armed contlict, as members of rhr Army of the Serb Republic o f  Bosnia and' 
Her~egovina, they acted contrar)' to the rules or international law by taking pun in the beating 
of captured Bosniak males in the seltlement of Bojnik in Sarajevo, @ 

whereby . . 

they commirted the criminal otrense of Wiir Crimes against Civilians under M i c l e  173(l)(c),' 
wad in conjunction cvilh Article 180(1) of the Criminal Code of Bosnia and Her~egovina. 

' i 
2. On 26 April 2006, in a fanlily housc r Istotna Ilidta, I0 Mclc SclimowliCa ~ , ~ ~ 4 ;  ; 1 
accused Curitn Dnmjnnovif: contrary to the provisions of Anicles 5 and 12 of the Law on .; , , 
Trade in Explosive Substances and lnflnnrmable Liquids and Gases and Anicles 4 , 6  and 43.0fi .- . : 
the Law on \\leapons and Ammunition of RS: illegally kept o large quantity of fire armi and! 
anrmuni~ioo, possession o f  svhich is not nt all allowed to citizens, namely: two knives, serial 
numbers 698775 and 738633 for use with an nutomutic rille M-70; bayonet, serial number 
1214; one ammunition drum, serial number 14364; seven boxes of ammunition, each 
containing IS caliber 7.62 bullets; one RAP SMB with three clips and 138 b u l l e ~  o r  caliber 
7.62; onc KAP SIWB with onc clip and 28 bullcts of calibcr 7.62, as well as a lnrgc quantity of 
explosive materials o f n  high desuuctive force, namely: three 0.5 kg pieces o f  plastic esplosi\*e; , : 
two trotyl bullets 500, serial numbers CPB 652 and CPB 653; seven detonators; 7.5 meters of . ' j 
slow-burning fuse. . i 

I : .  I 

Therefore, . .  1 ..I 
I 

, I  

accuscd Goran DanljanoviC illegally kcpt a largc quantity of firc arms, ammtlnition and: -: 
esplosive materials o f  a high destructive force and estremely dangerous, obtnining md kfeping: ... . ; [ 
of which is not allowed to citizens, ,. ,? !k ; !  

.a ' f c  i j  . . 
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he committed the criminal ofinse of Illegal Manufacturing and Trade or Weapons or 
Esplosive Materials under Anicle 399 (1) and (2), read in conjunction, o f  the Criminal Code of 
Rcpublika Srpska. 

. .. 
: Therefore, the Coun imposes on the lint accused Goron DnmjanoviC an I l(ele\*ea)-year 

prison sentence for the crinrinal offense of War Crimes against Civilians under Anicle 
173(l)(c) of thc CC B i l l  and a prison scntcncc o f  I (onc) ycar and 6 (sis) months for thc 
criminal offense o f  Illegal Manufacturing and Trade o f  Weapons or Esplosive Substances 
under Anicle 399 (1) and (2): rend in conjunction, or the  Criminal Code of Republika Srpskn, 
in conjunction with Articles 5 and I 2  of the Lou, on the Tmde in Esplosive Substances and 
lnflammablc Liquids and Gases and Article 43(1)(1) o f  the Law on IVcapons and Ammunilion 

I. o f  RS, 

and, based on the application of the foregoing legal regulations and Anicles 39, 42, 48 and 
53(2)(b) o f  the CC Bil4, hercbg 

SENTENCES HIM T O  A COMPOUND PUNISHMENT OF IMPRISONMENT FOR A 

- 
, 'I'hc Coun, applying thc provisions o f  Aniclcs 39,42 and 48 o f  thc CC t3ill: 

SENTENCES 

the second accused Zoran DamjilnoviC 

TO I 0  (ten) Y E U S  ANI) 6 (six) MONTHS OF IIMYIUSONMENT 

., .  
;I for the criminal otYense o f  War Crimes against Civilians under Anicle 173(l)(c) of the CC 

BiH. 

. Bnsed on the application o f  the legal provision under Anicle 56 ofthe CC BiH, the time 
the accused spent in custody, lnsting from 26 April 2006 until 18 January 2007 for accused 
G o m  Damjonovif and from 26 April 2006 until 22 Junc 2006 for accused Zoran DomnjanoviC, 
shall be credited towards the sentence of imprisonnlent. 

4B Pursuant to Anicle 188(4) o f  the CPC BiH, the accused sholl be relieved of the duty to 
. .. [eimburse , the costs ofthe criminal proceedings. 

Pursuant to Article 198(2) of thc CPC BiH: the injured ponies %aim Rizvanouic. 
protected witnesses C nnd D, and Elvir Jahif, i f  he wishes to do so: ore hereby referred to take 
c iv i l  action with their claims under propeny law. 

Pursuant to Anicle 740) o f  the CC BiH, the fo l lo\ \~in~ items sholl be forfeited from the 
first accused Goran Damjanovif: 

, i .. c': 
,, 

two knives for use with an automutic rifle M-70, serial numbers 698775 and 738633, 
- bayonet, serial number 12 14, 

one ammunition drum: serial number 14364, 
* seven boses o f  amn~unition, each contnining 15 caliber 7.62 bullets, 

@ one RAP SMB nith three clips and I38  bullets o f  caliber 7.62, 
one RAP SMB with one c l i ~  and 28 bullets of caliber 7.62. 
thrcc 0.5 kg pieces o f  pl~stic csplosivc, 

$i tu80 ~rotyl bullets 500, serial numbers CPB 652 and CPB 653, 
. , .  
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seven detonators, 
7.5 meters o f  slow-burning fuse. 

R e u s u n i n g  

By the lndictment of the Prosecutor's Ollice of Bosnia and Her~egovina number KT-RZ-57/05 . '  
of 2 June 2006, confirmed on 9 June 2006, Goran DnnrjanoviC, aka Panija, and Zomn 
DamjanotciC, aka Salarna, wcrc accuscd of committing thc criminnl offense o f  Crimes akai'n$it.' 
Civilians under Anicls 173(l)(c) of the Criminal Code of Bosnia m d  Hertegovina by t i i t  

,I . 
actions described under Count I of the Indictment. . .. 

. . 

Goran Danrjanovit, akn Panija, \\@as also accuscd of com~nitting thc criminal offcnsc of lllcgal 
1Manut:dcturing und Trdde of Weapons or Explosive Subs~nnces under Anicle 399(1) and (2): 
read in conjunction, of the Criminal Code of Republika Srpska, in conjunction with Anicles 5 
and I? of the Law on the Tmde in Explosive Substances and Inflammable Liquids and Gases of 
RS and Aniclc 43(1)(1) of thc Law on IVcapons and Ammunition of  RS, by thc actions 
described under Count 2 of the Indictment. . @  
Accused Goran and Zomn DamjanoviC plended not guilty of the criminal offense chnrged 
undcr Count I of the indictment, whilc Goran DanrjnnoviC also plcadcd not guilty of thc. 
criminal otiense chnrged under Count 2 of the lndictment. 

. . 
During the entire course of the proceedings, h e  Coun was mindful of sonre \vi~nesses' identity' " 

protection nicasurcs, so that thc full namcs of thc rvitncsscs arc nor given in thc Verdict but 
. I .  .-.$ 

only their pseudonyms, while the complete data ubout the mentioned witnesses nre in the cose.~ ' 

file: which is also under special protection. In order to provide adequate protection for the 
witnesses, h e  Coun excluded the public from pans of the main trial sessions held on 12 
Octobcr 2006 and 14 Dcccmber 2006. 

I '  I\. Presented evidence 

The Prosecution examined the following persotrs ns witnesses: Znim RizvnnoviC, Elvir JahiC, Q 
Bajro Kulo\*ac, Nerrnina JerkoviC, Ejub ZukiC, Elvedin KnrahodtiC, Alfrcdo Strippoli and the 
witnesses undcr the pseudonyms o f C  and D. Thc Coon also csemincd Alexander Maycs as an 
expen \vitncss HI the main triul. While rebuttiny evidence, the Prosecutor nlso presented the 
follotving \vitnesses: lbrahim Baberovif, Abdulnh Koldio: Muhamed GaCanoviC, Elm 
Liva~~fiC, Mitnr TeJit and Dr. hlirko $obit. ... 

Funhermore, during the main trial, the Coun inspected the follo\ving evidence submitted by the, 
Prosecutor's Of i ce  of BiH: record of the examination of \t8itness Zaim RizvanoviC number KT- ., 

RZ-57/05 of 15 March 2006; record of the esamination of  \vitness Zaim RizvnnoviC number Ki 
293198 of I 1)cccmbcr 1998; rccord of thc csanrination of witncss Elvir JahiC nunibcr KT-RZ- 
57/05 of 21 March 2006; record of the examintltion of \raitness C number KT-RZ-57/05 of 13 
December 2005; record of the examination of witness D number KT-RZ-57/05 of 13 December 
2005; record of questioning of suspect Goran Damjmovib number KT-RZ-57/05 of 22 May 
2006; rccord of questioning of suspcct Zoran Dan~jenoviC nutnbcr KT-RZ-57/05 of 22 May 
2006; record of questioning of susprct Gonn  DamjanoviC, number KT-RZ-57/05 of 27 April 
2006; record of questioning of suspect Zoran DamjnnoviC: number KT-RZ-57/05 of 27 April 
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2006; S~PA repon on search and seizure o f  items number 17-04Q-04-474-7106 of 28 April 
2006; indesed dossier number 17- I311 -7- 15/06 of 16 May 2006, containing photognphs of 
itcms scizcd at thc housc of Goran DamjanoviC; military booklet o f  Goran DamjanoviC, serial 
number "SAM P-033970; militay booklet of Zomn DamjanoviC, serial number "Be': 153349; 
cenificnte number 095-3-1 13/137 o f  21 July 1997; letter from the Ministry oflnterior nuraber 
02IPK-I-i-04-8-2L?032 of 24 May 2006, concerning criminal records of the suspects; l is t  of the 

, (Igmon) formation for Zoran DamjanoviC; list of the (Igman) fornation for Gonn DamjanoviC; 
photogmphs o f  accused Gomn and Zomn Dnmjanovif; photogmphs of the supennrket in 

. .Bojnik (3 photographs); photographs of the place Potkraj (3 photographs); map of the 
Municipality of Visoko and its surroundings; cenificate for Luka DnnijanoviC; refernl slip - 
findings for Luka DarnjanoviC o f  30 May 1992; tcmpcraturc chan for Luka Damjm~\~iC from 
the hospital Koran - Pale; receipt for the medical documentation handed over for tempomry 
use, containing, in addition to the medical documentation for Luka Damjanovit: \he 
documentation for Miladin Dutina, DoSko Diveif, Nenad DmyiCeviC and Vojna Dngutinovif. 

The Defense for Corun Durnjannvif esamined the following persons us \vitnesses: Zdravko 
JoviC, Ljubinka Cvijanovic, BoJko TeSanoviC and protected witness E. 

0 The Coun also inspcctcd thc following documctlts adduced as cvidcncc during thc main trial by 
the Defense for accused Goran Dnmjuno\.iC: letter o f  dischurgr: from the hospital for Luka 
DamjanoviC, son o f  Despo, ceflificote of lhc  SDS Municipnl Bonrd Istofnn Jlidb of 25 July 
2006: decision o f  the Municipality of Srpska llidta number 05-364-338102 of l l December 
2002, ccnificorc o f  the Emplo)mcnt Office of Republikn Srpska number 1-61 - 10855- 1-2004- 
21 5 of 16 May 2007 for Goran Damjanovif and cenificate number 1-6 1- 10855- 1-2003- 168 o f  

:! ., 16 May 2007 for Janja Andrif. 

The Defense for Zoron l)nrnjrmovlf prcscntcd the following \vitncsscs: Mirko ArlijaS, l l i j a  
Tolj: Salem Koldto: Murinko AvlijaS and Du$an Tolj. Accused Zoran Damjono\~if also 

4 . ... testified on his own behalf. Four photogmphs of Zomn Domjanovit were also tendered in the 
case f i le as Defense evidence. 

0 ~ f l e r  the completion o f  the evidentiary procedure, the Prosectltor presented his closing 
arguments in two pans. 

In thc tint pan, hc rcfcn to thc gcncral orgumcnts undcr Counts I and 2 o f  thc lndictmcnt. and 
.itales that the mnin facts under Coutit I ore not disputable, that the bentings and humiliation of 

. . the captured Bosniaks over a fairly long period of time indeed took place in Bojnik, in the 
' afternoon hours of 2 June 1991, that accused Goran and Zomn were present at this place and 
took pan in somc o f  thcsc tonurcs, and that a l l  o f  lhcsc arc indisputablc facls following from 
the teslimonies o f  witnesses Zaim Rizvanovit, Elvir JahiC, protected \vitness C and \vitness D. 
A mistaken identification of the accused by the mentioned wi~nesses i s  an untenable argument 
because the)' knew the acctlsed very well and because they successfully identified them in 
photographs. Furthcnnorc, thc Prosccutor points out that oll identifications arc bascd on 
recognition, which constitutes one of the saongest bases for identification: und that the 
identification o f  the accused by each single witness re-enforces the identificntion done by the 
other witnesses. The Prosecutor also points out that sniall uncertainties in the restimonies of the 
Prosecution witnesses are proofs of truthfulness and an obvious lack o f  interaction 

" 6  them. To wit, none of the wimesses claims to have seen o l l  three o f  the other Proscc 
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\\*itnesxs in the confusion mid crowds of Bojnik; hence, i t  follo\w*s thnt they did not bind their 
stories together and !hat they n)entioned only the victims whom they had really seen and whom' 
they remembered from that afiernoon. Funhermore, the alibi for the accused arose afier the :% 
tcstinlotiy of Elvir JahiC. In fact, hc statcd that Goran Damjanovic had bccn thc most dominant 
in the beatings kcuuse  of the fact that his father Luka had been wounded. The Prosecutor. 
points out the1 none of ihc alibis provided for the accused survived close esaminotion and t!\c 
in order for [he alibis raised by the Defense for Goran and Zoran Domjanovit to be tenabler., . , ,  
thcy must bc bascd on a ccnain lcvcl of probabilit)', and thc Yrosccutor submits that nonc ;f - d. 
them reached such a level of probability. 

In relation to Count 2 of the Indictment, the Prosecutor submits that the Defense version thot 
Luka DnmjonoviC had found and owned the esplosive that wvas found in the DamjanoviCs' 
family house on 26 April 2006 should not be accepted, ns that story is illogical and inconsistenl: 
with the confcssion o f  G o n n  Dan~janovif, as \\*ell as thnt no permit \\.as produccd to esplain 
o\\nrrship of the esplosives. . ,  

In the second pan of his closing arguments, the Prosecutor refers to the application of the 
appropriate la\\, to the facts under Count I and Count 3 ofthe Indictment. As for Count I of the 
Indictment, rhc Prosccutor slntcs that the tuCo accused have k e n  chargcd with thc criminal' 
otiense of Crimes against Civilians under Arricle 173(l)(c) (tonure) o f  the CC BiH. The 0 
Prosecu~or stales that the essentinl elements of  his criminal offense, which the Prosecution 
needs to prove, are as follo\rs: that the crime \\.as commined in time of \\-arc armed conflict or,. 
occupation, that that crimc violatcs mlcs of intcmational law and that thcnt \vas a nests. 
bet\reen the crime m d  the armed conflict. According to the Prosecutor, all presented evibtn;;. . .. 
suggests thot essential elements rcl'erred to in Anicle 173 or the C C  BiH have been met: ' : 
Bearing in mind the power of the Trial Panel to give a different legal qualification of the'act 
pursuant to Anicle 280(2) of the CPC BiH, thc Prosccutor refcrs to thc altcrnati\~c qualification, 
\\-ithiti Anicle 179. To  wit. Anicle 179 mirrors Article 3 of the ICTY Statute. The ICTY has 
developed a test to ascertain whether a violation of humanitarian lo\\. falls under Anicle 3, 
namely: that it nlust constitute a serious violation of a customary rule of international 
humanitarian la\\, entailing thc individual cr imi~~al  responsibility o f  rhc person breaching the 
rule. Applying this test: the ICTY has concluded that violutions of Common Article 3 of the , 
Geneva Conventions of 1949 are punishable under Anicle 3 o f  the Statute. Finally, the 
Yro&culor points out that they are responsible as co-perpetntors because of their intent and 
awnrcncss pursuunt lo Aniclc 29 of thc CC l3il.i nnd that thc Pancl should takc this fact into 
account \\,hen delibrruting on the verdict and length ofthe sentence. 0 
As for Coutit 2 of the Indictment, the Prosecutor stales that Gomn DamjanoviC commined the 
criminal ofkt)se of Illegal Manufacturing and Trade OF  W e a p n s  or Explosive Materials under' 
Anicle 399(1) and (2) of the Criminal Code of RS and that essential elements of this offense 
arc: that thc pcrpctrator has ~cquircd or posscsscs firearms: alnmunition: csplosivc substances ,:.. 
or any other mews  of combat and that the la\\, forbids private individuals to possess 'the items' " 

or subjects possession of 'the items' by private individuals to the issuance or an authorization 
\vhich the perpetrator \\#as no! issued with. Funhermore, for the criminal offense to be qualified 
under ~ n i c l c  399(2) of thc CC RS: the Prosecution had to provc otlc of thc follouting tur, 
additional elemrnts, namely: that the items \\-ere in a large quantity o r  of a high value, and that 
the items were of a high des~ructive force and dangerous. The Prosecu~or submits that Goran 
Damjanovif committed this criminal offense by acquiring and possessing these ilems and that 
thc Coun should convict him and inlposc a punishment pursuant to Aniclc 399(2) of thc CC ,:? 

RS. 

In his closing arguments, the Prosecutor did not give any proposal as to the icngth of the 
punishment that should be imposed on the accused. 
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. " ., 
which pieces o f  e\*idetve arc such that suggest beyond any doubt that the facts have been 
proven. The Defense for Zomn Domjanovit claims that the Prosecutor failed to prove the thesis 
of the Indictment, while the Defense proved h a t  the accused hnd not taken par1 in this criniinal - @? 
offcnsc. Funhcnnorc, the Dcfcnsc states that thc analysis of thc Prosecution witncsscs' 
statements suggests large contmdictions in their direct and cross esaminations and that their 
testimonies differ in decisive niatten relating to the event that occurred in Bojnik. The Defense 
had to prove the innocence of Zomn Damjono\'iC and i t  was being proven by a truthful alibi. 
'Ihc Dcfcnsc notcd that i t  was diflicult to provc thc alibi as i t  datcs 15 ycan back. I-lowever, 
certain events happened that are in favor of the memory of the relevant time, more precisely the 
death of Dngo Tolj and wounding o f  Luka Damjnno\,iC. These events cannot be challenged. 

Finally, the Defense for Zoran DamjnnoviC referred to the legal qualification o f  the criminal 
offense. I t  claims that the legal qualification remained the same until the last hearing, and that. 
thc closing arguntcnts o f  thc Prosecutor rcvcalcd unccnainty about such lcgal qualification . 
because an idternative legal qualification \\a offered. The Defense presented two argumen'ts to 
oppose ihe ntentioned alternative legal qualification: the general principle is that a criminal 
offense docs not csist unlcss prescribed by thc law and a morc lcnicnt law must k applied to, 
the accuscd. 

In the conclusiot~: the Defense proposed that accused Z o m  Damjwovit be acqititted of the 0 
charge because o f  the lack of evidence beyond any doubt. 

After the closing arguments o f  their respective defense counsel: accused Goran DamjanoviC 
and Zoran DamjanoviC stated they entirely supponed the closing arguments o f  their respective 
dcfcnsc counscl. 

C. Yrocedurr~l decisions of the Court 

By the Decision number X-KRN-05/107 o f  27 April 2006, the Couri ordered protection 
measures for four \vitnesses in total in these proceedings. Al l  penonel details of the protected 
witncsscs, thcir rcal namcs and surnamcs and othcr pcrsonal data, wcrc dcclarcd confidential by 
this Decision. - , . 

On 17 October 2006, the Coun considered the  motions o f  the Prosecu~ion and h e  Defense for 0 
additional protcction incnsurcs for thc \\litncsscs undcr thc pscudonyms of C and D. It'was 
decided that the protectio~r measures for the mentioned \\itnesses be esptutded and that they be 
ennbled to testify from another room \vith image and voice distortion. 

On 12 Octobcr 2006: uitncss %aim Kizvano\,iC: fonncrly prolcctcd undcr the pseudonym A, 
guve up his protection measures and agreed to testify \\,ithour protection measures. 

At the hearing held on 26 October 2006, witness Elvir Jahit, uphose identity was protected 
under thc pseudonym 0 ,  also yaw up thc protcction mcasurcs and acccptcd that his personal 
details be disclosed, while keeping protected only his address. The Coun made such a decision ;>. 
with the agreenlent orthe panics to the proceedings and ihe defense counsel for the accused. 

On 14 Dcccmber 2006, rhc Dcfcnsc for accuscd Gomn DnmjanoviC, in  a closcd scssion, 
requested identity protection measures or the esclusion of the public for a witness who is.& 
returnee living in the area where he lived before the \tear. The Court decided to protect the 
\ritness by giving the pseudonym E to the \\'itness. 
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D. Charge7 under Count I (Wur Crimes oeainst Civilir~ns) 

Assessing a l l  the presented items o f  evidence individually and in their correspondence ww'ith the 
rest o f  the evidence, the Court has established thai accused Goran DamjanoviC and Zoran 
UamjmoviC, during thc nnncd conflict in Sosnia ond licmgo\~ina, as mcmbcrs ofthc Armg o f  
the Serb Republic o f  Bosnin and Herrego\lina, amied wwoith rifles and in militarp uniforms: on 2 
June 1992 in front o f  the superniarket in the settlement o f  Bojnik,  municipality of No\*i Grad 
Sarajevo, committed the criminal offenses described in derail under Section I o f  the Verdict. 

I. Evidetrce prrmirtircg to Cocotr I (111e bec~rirlg ctrrd l~~tn~i l ior ior~ olrlte coprrrrcd Bost~iok~ over 
a fnirly lortg period of rirtre in Bojnik, it1 rlte aJlerrtoon hotrrs of 2 Jtrrre 1992) 

Witnesses Zaim Rizvanovic, Elvir JahiC, \\itnesses C and D testilied about the circunistances 
related to the capturing and beating of Bosniaks and the presence and role of the accused in 
front of the supermarket in Bojnik. 

O Witness Liitn Rizvamvit says that he r a s  captured in ~ha tov i t i  i n  late May or early June 
1992, and thnt, prior to being taken to the Rajlovac camp \vitR a group of20 to 30 persons, he 
\\.as taken in front of the supermarket in Bojnik, where !here were drunken armed Serb soldiers 
\\ah0 forced thcm to placc rhcir raiscd hands against the \\*ell o f  thc supcnnarkct. At ihcsc 
moments, the first accused Gomn DamjnnoviC approached witness Rizvonovif from behind, 
tapped his shoulder and told him "turn around". He was in o JNA unifomi, wreith a helmet on his 

, head and armed. Then he beat RizvanoviC by kicking him with his militnry boors. The witness 
lost his brcath as a rcsult o f  thc beating and fcll in front o f  the supcrmdct. Goran Dnmjonovi6 
started yelling and cursing and Rizw~anovit found strength to stand up again and place his rnised 
hands agoinst the wall. AAer that, Goran DamjanoviC continued beating Rizvanovit with a 
police baton he had in his hands in the back o f  Rizvanovit's head and chest. RizvanoviC says 
that hc still has scan causcd by thesc blows. ARcr hc stoppcd bcaring RizvanoviC: Gomn 
Damjenovit started beating Kosim SehiC from Biota, who was standing nest to Rizvanovif. 
Goran DamjonoviC asked Kasim Sehif: "How come that you canie here from Biota, from 
Hija$? Have you'come to defend AhatoviCi?" Kasim Sehit fell as a result of the beating nnd, 

" while he uPos lying thc ground, accused Gomn Damjonow,iC wvs jumping 01) his body and 0 ' saying: "See how heavy a Serb is!" Gornn Damjanovii also beat witness Elvir JahiC, tvho !was 
18 years old wrhen he \\-as captured and \bras wounded by shrapnel in his right thigh muscle. 

Because he was wearing a helmet, Elvir JahiC received blows in his head and his legs and wvas 
ordcred to takc of f  Scrb boots; Is was bcatc~~ with batons ovcr his fcct, which wvas cstrcmcly 
painhl because that pain spread along the spine throughout his body. According to Elvir Jahii: 
the mentioned actions were done by a group of Serb army members that included both of ihe 
accused and others. Elvir JahiC testified that Goran DamjanoviC had been the most dominant 
person in ihe abuse, probably bccausc his fathcr Luke had bccn \voundcd. Whilc they tvcrc 
entering a bus trough a gauntlet o f  soldien, Goran DamjanoviC grabbed the witness's brother 
Amir JahiC by his heir: telling him to go and kil l Omer GaCanoviC and set his house on fire. 
According to Elvir JahiC's testimony, Zomn DamjanoviC also took pan in the beatings of Amir 
Jahif md \\#itncss C. Witncss C was also \wvoundcd at thc timc o f  capturing and hc is sun: that 
he saw Zoran Domjanovit in !he group beating Amir JahiC, who begged Gonn DamjanoviC 
and Zoran DanljanoviC not to beat him because they were xhoolniates. Witness D describes his 
acquainlanceship with accused Goran Damjanovif as especially close: "We \\.ere like brothers". 

.. . Therefom, his testiniony is particularly distinctive and convincing in relation to t 

( 2  .;. identification o f  the accused. Accused Goat  Damjanovif, coltfronting wvitness D face to 
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said ""Why did you need this?" end then thrust a rille barrel in his mouth, brenking several of 
his teeth and hurting his palate. Aner that, accused Zoran DamjanoviC kicked him with a ., 
military boot in his chest. As a result of this kick, \\*itness D hit the shop glass u,indow. with his 
back. Thc glass window fcll on him and hc lost consciousness. Aftcr thcy poured water on 
wit~less D, accused Zoron Damjanovit forced him to crawl like a dog nnd pick up items of 
clothing with his teeth and throwv them in a container. While doing this, Zoran Damjanovif 
forced him to sing the song "Who says Serbia is small...", and, when he sang in a lower voice, 
hc would h a !  hi111 over his back. All thcsc actions lastcd for 3 to 4 hours. 

Thererore, in relation to Section I of the Verdict, the Coun gave full credibility to the 
esamined \vitnesscs, as the witnesses' statements given k f o r e  the Prosecutor's Oflice of BiH 
and at thc main trial ~ c r c  clcar and convincing, as \\ecll as consisrcnt and in concord. I t  w%g 
established that \vitncsses Zoitn RizvanoviC, Elvir JahiC, and protected witnesses C and D' liib 
been cnptured on 2 Julie 1992 by Serb military forces during the attack on the settleme'n! of 
Ahatovifi. They \\.ere placed hors rlte cnntbu~ because they had surrendered and had been 
captured. Sonre of thctn wcrc wounded, as was rhc case with wvitncss Elvir JahiC and witncsscs 
C w d  D. Of course, i t  should be borne in mind that the testimonies o f  the mentioned witness 
cannot completely correspond, which is completely normal and acceptable from the human 
perception point ofvie\v of psychological mechnnisms. Therefore, the Coun used i ~ s  discretion 
in assessing cvidcncc and considrrcd some inconsistcnrics or differences in thc tcstimonies in 
their substuntiul und tneaningful entirety. The total credibility of the \vitnesses is also assessed 
comprehensively and systematically. Some testimonies of the witnesses are not identical, but 
they are consistent and correspond in their basic and inrponant elements, that is: in respect of 
the csscncc o f  this criminal offcnsc. 'lhc Coun finds that thc tcstimonies were rcliablc. 
evidence credible. and h a t  smnll differences cnnnot be suflicient to assess the whole testimony 
os unreliable. Actually, the mentioned difircnces are not decisive, since some discrepancies in 
their testimonies are completely expected and normal differences in obsen,ations of persons 
with diffcrcnt ability to noticc, mcmorizc and rcmcmbcr infomration, particularly taking into 
account the fact that dl of them experienced very stressful and tmumatic events during which 
they could not unanimouslp observe all imponant and consistent details and i t  \wrould not be "' 

reasonable to espect such precision from the witnesses. 

F~lnhermore: it is ulso inrponant to state that accused Goran and Z o m  DamjanoviC are w r y  
wel l  known to their victims, in other words the mentioned witnesses. Zaim RizvanoviC did not 
only kno\v the two accused, b u ~  he also kne\wV the third brother, Vcdmn; they weere neighbors, 
Kizvanovif attcnded thc samc school in OobrofeviCi as accuscd Goran and Zonn  Dnmjano\,it 
did, and the)* were in tlie same clnss with his brother; Elvir JahiC knew them and visited their 
house se~era l  times, and his brother Amir JahiC attended school together with both of the 
accused \w*itness C had known Zoran Don~jano\*if for some ten years before the event in Bojnik * .  
took placc; witncss I) was n very good and closc fricnd of Goran DamjanoviC before the u'ar, 
and he also knew Zorun Dtunjanovit. The Coun drnws the conclusion from all h e  foregoing 
that the \witnesses are reliable and that they speak the truth when they say that Goran 
DamjanoviC and Zorati DamjanoviC \\.ere at the crime scem and that they commined the 
criminal offenscs rclatcd to thc critical cvcnt. - 

. . 
2. Alibis fur rlrr Accrrsrd irr rrlnriorr 10 Cortrtl J 

The Defense I'or accused Goran and Zoran DamjanoviC relied on alibis, stating that the accused 
w ~ r c  not present at the relc\,ant timc and plncc. 
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-. - . . ,  2 ". Assessing the Defense \vitncsscs' testimonies, individually and in  their interrelatedness, the 
' + Coun did not give credibility to the Defense witnesses in relation to the alibis presented by 

. a '  both o f  thc nccuscd. 'lhc tcstimonics o f  thc Ikfcnsc tvitncsscs arc confusing. contradictory. 
inconsistent and uncon\'inciny. 

2.1. Accused Goru~r Dulttjurtn~~id iC alibi 

Gonn DamjanoviC's alibi is unconvincing in respect o f  the esplanation o f  his presence in the 
hospitol in Polc on I ond 2 Junc 1992, first o f  all bccausc i t  is not possiblc thnt a pcrson \\'ho 
wlls f i t  for milirary senrice and \\*as u nirmbcr ofthe A m y  of Republikn Srpsku be absent at the 
time o f  o military opention and the most critical attacks on AhatoviCi that lasted from 28 May 
1992 all until 2 June 1992. In  addition. the !vitnesses' testimonies in relation to thc fact 
rcgarding giving n blood tnnshlsion to l.uka OamjonoviC arc vcry contrndictory ond 
inconsistmt. Witness Zdravko JoviC testifies in the direct esamination that he gave blood for il 
innsfusion to Luka DamjanoviC and then in the cross-esoniination he slates thar he donated 
blood to the hospital in  Kornn. Witness 1,jubinka CvijanoviC also categorically stotcs in her 
tcstirnony that Goran l)nmjono\*iC and Zdnvko Jovif \\+en1 to Palc lint of all bccausc thcy 
knetv that Luka required blood. In  relotion to this, thr. Coun gives full credibility to the 
Prosecution svitness (rebutting evidence o f  the Prosecution), Dr. Mirko So$iC, \vho, based on 
the examination o f  the presented medical documentation Tor Luka Da~njanoviC. states that i t  
rrns a mcdium injury tvhich \+,as not lifc-thrcntcning and that thcrc is no indication in thc 
Jocunientation that a blood transfusion \\,as givm. 'lhis infomation, according to the pnctice 
and doctor's experience. should be \reritten in the so-called patient's temperature chon. tvhich is 
an imponont dwurncnt for a patient's vcntmcnt. Funhcnnore, contradictions in  thc tcstirnonics 
ofthc mentioned Defense tvitnesses are also visible from the inforniation as to when Zdnvko 
Jovit and Goran DamjanoviC returned l iom Pale. Witness Zdravko Joyit states that they 
returned on 3 June 1992, before b r k .  around 6:00 - 6:30 p.m.. uehile tvitness Ljubinka 
CvijanoviC stntcs that thcy arrivcd during thc night and tha~ shc did not scc thcm bccausc shc 
\tans sleeping. She excludes every possibility thar they returned in the late afternoon. 
Funher~nore, witness Zdnvko Jot-if's testimony is also inconsistent and unconvincing in 
relation to the inct when he \vent to collect Luka DamjnnoviC from Pole: in  the direct 
csamination hc statcs thnt hc went to collcct Luka from the K o n n  hospital 10.15 days oftcr 
hnving returned from Pale, and then in the cross-esnminhtion he changes his testimony and 
states that he \vetit to collect him from the weekend house where his family \\*as nccot~~niodnted 
in Pale. 

Zornn could not huve been encircled in Potkrnj. as he snid in his defense, since there is no 
evidence that Bosnian Serbs had to leave their homes or be in  hiding. The evidence given by 
\\-itness Zoren clearly indicates that Serbs conuolled Rakovica and the greater area o f  Rakooico 

.!:2 
Be.: 

in April, May and Junc 1992. This Tact olso dcrivcs from thc statcmcnls o f  Proscc~~tion 
, . .  . , . . .  \\*itnessrs lhmhitn BaberoviC, Abduluh Knldto and E l m  LivanCiC. A l l  these .evitnesses stated 
. . .  

. . LC .  ' 
that i t  \\#as not possible that a single Serb family from the area o f  the entire local community ol' 

. " *  h ,.. 
C... . , 

Rako\*ica could be captured or blocked in the period from 6 Apri l  until July 1992 and that . . 
r .:, Scrbs could frccly niovc around at tho1 tiac. Also, thc fact about thc injury o f  Lukn . ' . , . ' .  at 

. DamjanoviC does not support the alibi o f  Zornn Domjanovit, becuuse based on the stateme . ' U  ,, : of the Deknse \vitn~sses, stories as to ho\v Zonn had learned obouc the wounditig o f  his I' 

Kmljicc Jclcnc br. 88.71 000 SPrnjc\*o. Bosno i Hcrccgovina Tcl: 033 707 100. Fsks: 033 707 225 
Kpnltue Jcncnc 6p. 88.71 000 Copajcw: 6sna 11 Xcpucro~~~no, Teq: 033 707 100. @wc: 033 707 225 



und \vhect he actuully lefi Polkruj to visit hi111 in Boj~tik ure very unclear: confused 
inconsistent. According to the testimony of accused Zoran Damjanovit, he learned about I 
\\-oundin~ or his rather via lnilitaw phone on 30 May 1992 and went to Boinik Xvithin . . 
period bcnvccn I0  Junc and I S  1;nc 1992. ~ i t n i s s  l l i j a  Tolj (~omn's-father-in-la\\*, \\,ith.[ .,,. I .  

\\*horn Zonn tvas living) assens h a t  he learned about the tvounding o f  Luka OnmjanoviC via. 
military phone, \vhile Zoran learned i t  lion1 some person l io~tt Potkraj, becausc hc pcnonally., . ,,; 
could not tell hint that. as \\#ell as that Zoran \vent to Bojnik two or three days afier,thiS . % 
!vounding hod takcn plocc. IVitncss Dufan Tolj statcd that Zoran had lcarncd about thc,. 
\\-ounding on the rudio stn~ion o f  the Kepublika Srpska and that Zomn went lo Boj~iik one 
~no~tth aller hu had lcurned about the \\sounding. Fittally, a fact that did not speuk in favor 6fthe 
alibi or accused Zoran Damjanovit is also the Tact regarding the stay o f  Salem Koldto in the 
house of llija Tolj. During thc cross examination. Dcfensc witncss Salcm Koldto said that hc 
ht~d no1 seen nccused Zorun DomjnnoviC in the house during his stay with his father-in-la\\,. and 
he was there in late May, early June 1992. which indicates that Zonn Da~njanovic \\,as not at 
home in Potkrnj at the time \\*hen the crime under Count I of the Indictment \\*as committed. 

Based 011 the foregoing, and through essessing the testimonies o f  the Defense witnesses' 
individually and collectively, the Coufl did not give credence to the Dclinse \\.itnesses in 
relation to the alibis presented by both o f  the accused. The Coun found the testimonies' : 7.Q. 
inconsistent to such a dcgrcc that thcy could not bc considcrcd rcliablc and thcir contrndiciion~ ' "$6 y 
omected the quality nntl credibility of these witnesses. A delailed analysis of these testimonie?. . tr 
in vie\\. ol' the above contrndictions clearly indicated that the testi~tionics ol' thc Defense' .. 
\ritnesses were adjusted to the timing o f  the incriniinating event described in Count I o f  the'. . . 
lndictmcnt in ordcr to providc thc falsc alibis for accuscd Gonn and Zornn DantjanoviC. '. : 

,.I ' 

3. Legal findings pertnining to the war crimes Count 

As i t  follo\\+s froni Count I o f  thc lndictmcnt, accuscd Gornn 1)amjanoviC and Zonn 
Darttjanovii. have been charged \vith committing thc criminal offensc o f  War Crimes against 
Civilians undcr Article 173(1) c) (torture). read in conjunction \\pith Article 180 ( I )  ofthe CC 
13i l l .  Aniclc 173 c) establishes that "(I) \Vhoerer in violation of rules o f  international la\\, in 
ti~itc of wnr, armcd conflict or occupation, ordcrs or pcrpctntcs any o f  thc following acts: cj. -..,, , . ,  
Killings: intentional infliction o f  severe physical ur mental puin or sulTering upon s person. , .;, - 
(tonure). (...)I*. The Pl.osecution also submitted, in i ts closing arguments. that ..the conduct or .  . -  +*, 

both the Accused breached Anicle 3 (I) a) comnton to the four 1949 Geneva Conventions ". :':;- . .? * : ~,.' '" . . 
;,s L 

Co~n~nun Article 3 ofthe Geneva Convention foresees that "In the case of urntcd conllict not of 
. 

an international character occurring in the territory o f  one of the High Contracting Pnnies. each 
Pony to the conflict shall be bound to apply, as a minimum, the follo\\,ing provisions: 
( I )  Pcrsons taking no activc pan in thc hostilities, including mcmbcrs o f  arn~cd forccs \vho 
hpvr laid do\\m their urns and thosc placcd 11or.s de co~lrhnr by sickness, wounds, dctcntion, or 
any other cause, shall in a l l  circumstances be treated hu~nancly, without any adverse distinction 
rounded on race, color, religion or faith, sex, binh or \vealth, or ony other similar criteria. 

To this end the following acts are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: (a) violence to l i fe  and person. in 
particular murdcr of a l l  kinds. mutilotion, crucl trcatmcnt and tonurc; (b) taking 
outrages upon pcrsonol dignity: in parliculur humiliating and degruding 
passing of sentences and the carrying out o f  executions \vithout previous 
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by a regulorly constituted court, amording all the judicial guarantees which a;e recognized as 
indispensnble by civilized peoples". 

Common Anicle 3 o f  the 1949 Geneva Convention is ~ni\~eersnlly considered o rille of 
customary la\\,, binding all partics in any kind o f  conflict, tvhcthcr intcrnol or international, and 
therefore the rule \\*xi in  force at the time and in the place o f  the event with \tohich the accused 
have been charged. 

3.2. Thc lcenl dcfinltian 

, 'Therefore, for a crime to be adjudicated under common Article 3 o f  the Geneva Convention. 
' , three preliminary requirements must be satisfied. 

First, there must have been an armed conflict, \vhether intern:~l or international in character, at 
the time the omenses \\'ere allegedly co~nmitted. Secondly, there itrust be a closc nesus beinreen 
the ormed conflict and the alleged olTense, meaning thot the acts o f  the accused must bc 
'closcly rclatcd' to thc hostilitics." Ihirdly, thc nllcgcd offcnsc must bc committed against 
civilians or civilian propeny. 

(I) There niust hove been amled conflict, whether internal or international 

I t  i s  \\tell established that for international humanitarian la\\. to apply there must first be iln 
armed conflict. A n  armed conllict is said to exist whenever there is a reson to arnred force 
bet\reen States or protracted armed violence behveen governmental authorities and organized 
ormed groups or hetween such groups tvithin u State. . . . For the purposes o f  common Aniclc 
3, the nature 01' this nnned conflict i s  irrelevant. I t  does not matter whethcr the serious 
violat io~~ occurred in  the contest o f  an international or internal armed conflict, provided the 
follo\r~itig rcquircmcnts arc mct: thc violation must constitute an infringcntcnt o f  o rulc o f  
internatinnol humanitariun la\\*; the rule must he customary in  nature or? if i t  belongs to trcaty 
Inw, the required conditions tnust be met; the violation niust be 'serious.' that is to say. i t  must 
constitute n breoch o f  a rule protecting important values, and the breach must involve grave 
conscqucnccs for thc victim and thc violation o f  thc NIC must cnmil thc indi\~iduol 
responsihility o f  the person hrec~ching the rille. 

(2) There must be a close nesus between the armed conflict ond olleged otTensc 

In order for :I panicular crime ta qrlalify os a violation o f  internntionnl humonitorion la\\, under 
*' coltllllon Arlicle 3 ol'tlle Gelleva Co~lrcntion, thc I'rosccution must . . . establish a sullicienl 

link bet\veen that crime and the ormed conflict. 

There must he a nesus kt\veen the armed conflict and the olleged criminal omenst'. Also the 
drcision 01' the ICTY Appeals Chan~ber in the Kunarac case2, listing the facton for the 
dssessment o f  thc esistence o f  iterris, states thnt "In determining whether or not the act in 
qucstion is suficicntly rclatcd to thc armcd conflict, thc Trial Chombcr may tokc into account 

rthe'follo\\*ing factors: the fact that the perperrutor is a combntont; the fact thot the victin~ is a 
non-colnbatant; the I'nct that the victim is a member o f  the opposing pany: the lhct that the oct 
may be said to serve the ultimate goal o f  o military campaign: and the fact thot the crime is 
comnrittcd ns pan o f  or in  thc contcxt of thc pcrpctrator's otliciol dutics." Thc ormcd conflict ! 

must have played n substantial pan in the perpetrator's ohility to comn~it the crime: his 

I H<tlllut,it, Trid Chnmbcr. 16 November 2005. p m p p h  28. 
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to conirnit-it, the ntunner in which i t  \\,us co~nmitted or the purpose for tvhich it \\;as. -z- ,. 
commiued.' >+;:.. ;.: 

, : ! :A$;: ;$$$ 
In this rcgnrd. thc ICTY jurisprudcncc dc\*clopcd thc notion of  "closc ncxus". Thc A&al$.. .. ,...-' . . 

Chntnher held in the BlaSkiC case that: 'Even i f  substantial clashes urre nor occurrina in'the. - . .  
[specific region] at the time and place the crimes were allegedly committed . . . internation~~l 
huntanitarian la\\, applies. I t  is sufticient that the alleged crimes were closely related to the. 
hostilities occurring in othcr pans of  thc tcrritorics controlled by thc panics to thc conflict.' 
Also in relation to the armed conflict k i n g  linked to the crimes, the armed conflict need not 
hure k e n  cnusnl to the conlntission ol'thr criltie, but the existence ol' an ar~tmed conllict nmu'G 
have played a substnntinl pan in the perpetrator's ability to commit it. his decision to commit it, 
rhc ntanncr in which i t  \\-as committcd or thc purposc for tvhich i t  was commit~cd. .. .; 

Funhemmore, there i s  no necessnry correlation bct\s*cen the area where the actual lighti~tg is '  "I.?, . . 
taking place and the geographical reach ol'the la\\*s of  near. The la\vs o f  \tear apply in the whold 
tcrritory o f  thc \tr;lrring stotcs or, in thc casc of  intcrnal armcd conflicts, thc \vholc tcrritory" 
under the control of  n puny to the conflict, \\,hether or nc~t actuul combat takes place there, dnd:. .,,.. 
cominur to apply until a general conclusion of  peace or, in the case o f  internal armed conflicts,?" .!.' . 
until a peaceful settlement is achicvcd. A riolation of the Ia\vs or customs of.\var may thereFo$".;@ 
occur at a tinmc and in n placc whcrc no fighting is actually laking placc. Thc rcquircnmcrii tlin'ic - . . 
the acts o f  the accused must he closely related to the armed conflict would not be negated iftkk,. 
crinmes \\#ere teniporally and geographically remote l i o~n  the actual lighting. I .. 

(3) Critncs ~tiust be conmmit~ed against penons 'taking no active part in the hostili~ies' 

Finally, thc ICTY jurisprudcncc addcd anothcr clcmcnt to bc takcn ill rclation to Conlmo~t 
Anicle 3. The nddirionnl requirement for Common Anicle 3 is that the violations must he 
committed agailtst persotts 'taking no active pan in the hostilities'. In fact: Contmon Anicle 3 
protccts 'pcnons taking no active pan in the hostilities' including persons 'placed Itom cle 
corrrhrr~ by sickncss. woundst dctcntion. or any othcr causc'. Thc ICTY jurisprudcncc, in Tadit , , 
case also stated that the legal approach Tor drfini~tg protected persons, hinging on suhs~antiul 
relations more than on formal bonds. becomes a l l  the more imponant in present-da)? 
itttcntationnl nnned conflicts. While previously \\*an \\,ere primarily bet\\'een \\.ell-established' 

.,k>.. Statcs. in modcrn intcr-cthnic anncd conflicts such as that in thc formcr Yu~oslavin, new Statcs; ,..?:..~:- , '. ,: 
are often created during the conflict and ethnicity mther than n;ltinnality may becom$<,,~ ;, 
dcternminntivc ol'nntional allcginnce. Undcr these conditions, the rcquirentent ol'notionalit)-IS.. .: .. . . .: , , 

even less adequute to deline protected persons. The nationality ol'the victims For the purpose 01.: . ..: 
thc application o f  Gcltcva Convention IV  should not bc dctcnnincd on thc bnsis o f  formal 
nutianal characterizations, hut mther upon nn nnalysis of  the suhstantinl relations, tuking into 
considemtion the dinerent ethnicicy OF the victims and the perpetrators, and their bonds \\,ith 
the lbreign intervening State. .. 

The Prosecution bore the burden to prove nll essential elements of  this criniinal olTense. nnnmely 
t l tot  the crin~e trtos cormmn~itted during an armed conflict (a), that the crime \tiolnted ales of  . . 
intcrnotional lo\\* (b) and that thc crimc tvos committcd against pcnons 'taking no ncti\*c pan in . . 
the hostilities' and tht~t there a nexus bct\\~een the crime and the anned conflict (c). .!:. 

(I). The Coun linds i t  indisputable that an armed conflict esisted in the territory o f  Bosnia and !, 

I~lcrzcgo\~ina or thc tinlc o f  critical cvcnts. A nm~ntbcr o f  ICI'Y judgn~cnts, nnmcly Golic 

' KIIJIIJ~UC. Ko~rrC (11n1 I'ctko~~iC. App3ls  Chombcr. I? June 2001. pru~mph 5s. 
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. . judgnicnt. and Court o r  B iH  verdicts confirm this Tact. The Defense also accepted the esistence 
o f  the arnied conflict. 

(2). I t  is also indisputable thot the actions of'Gonn and %onn were committed in the critical 
period o f  time and \\*ere contrary to the provisions o f  Conimon Anicle 3(l)(a) o r  the Geneva 
Convention. 

Froni the tcsti~nonies o f  %aim RizvanoviC; Elvir Jahik and witnesses C and D follo\\'s that the 
\~ictims in  this cnsc surrendered, they \\,ere deprived o f  a l l  \\'capons they possessed afler having 
been captured. and many o f  them were \vounded, as was the case o f  tvirness Elvir JahiC and 
witncsscs C and I). Hascd on thc foregoing, thc Coun concludes that thc mcntioncd pcrsons 
\\*ere not taking active pan in the hostilities \\#hen the criminal actions were committed and that 
the victims ra11 within the category ofpersons protected by Common Aniclc 3. 

Funhcrniorc, in ordcr to concludc that a violation o f  Common Aniclc 3(1) o f  thc Gcncra 
Convention occurred, i t  is necessary to prove that the protected persons \\#ere subjected to one 
or  the prohibited acts, "\liolence 10 llije atrd person. in par~icrrlnr nrrtrder of 011 kitrds. 

1 ;irrrriluriott, critel irecrrmcnr orrd rorrrtre". In the present case, tonure i s  alleged in the 
Indictnlcnt. 'ronurc is prohibited by both trcnty and custoniary intcrnationnl lo\\*, and i t  is 
prohibited at the tinw of  peace and the time o f  arnied conllicts. 'l'he prohibition o f  tonure is a 
ills cogetrr norm. 

Whcn dcfining a cri~i i innl offcnsc in nccordancc \\.ith intcrnational hunlanitnrian law, i t  is 
necessary to be mindful ofspecific qualities ofthat corpus o f  law, particularly in reliltion to the 
delinition o f  the tern? "tonure" thot exists in  the context o f  the human rights protection. The 
ICTY Trial Chambcr in thc Kunarac casc, analyzing in  dctail provisions o f  thc Universal 
Declurotion o f  Human Rights from 1945, Convention ayninst Tonurc and other Cruel, Inl i t~nin~i 
or Degrnding Trratnlent or Punishment liom 1984, Europenn Convention for the Protection o l  
Human Rights and Fundamental Freedoms Front 1950, concluded that the act oftonuw \rithin 
intcrnational humanitarinn law includcd thc following clcnicnts: (i) thc infliction, by act or 
olnission, o r  severe pain or suffering, u'hether physical or mental; (ii) thc act or omisqion must 
be intentional; (iii) the act or omission must aim at obtaining informaiion or a conl'essio~~, or at 

. punishing, intimidating or coercing the victim or a third penon, or at discriminating, on any 
' . ground. against thc victim or o third pcnon.' 

I t  seems incontrovrniblc that tonure in tinic oramled conllict is prohibited by a yc~tenl  rule ol 
international la\\,. i n  o n e d  conflic~s this rule niay be applied both as pan o f  international 
custonlary law and - if thc rcquisitc conditions arc mct - qua trcnty In\\@, thc cnntcnt o f  thc 
prohihition k i n g  the .same. Because or  the imponance o f  the values i t  protects, this principle 
has e\*olrrd into a peremptory norni or jus cogcns, that is, a norm thot enjoys a higher rank in 
the international hierarchy than treaty la\\# and even 'ordinary' customary rules. The niost 
conspicuous conscqucncc o f  this highcr rnnk is that thc principle at issuc cannot bc dcropatcd 
from by Stutes through international treaties or local or special customs or even gener~l 
cllslolnnry rules not cndowed \vith the same nonnative force. 

Thc Poncl. in  rclation to thc first clcmcnt ol thc definition oftonurc, finds that i t  is proved that 
Gonn and Zoran and their ncconlplices caused severe physical and mental pain and s~~tTering to 
the \,ictims by their actions. This pain and sull'ering is inrerred rroni the nature ol'lhe braling4 
namely the blo\vs directed at their wounds, genitals and soles o f  their feet. as \\@ell as the 

ICTY. Proucu~or 1.. Kunmc et at. plngmph 142. 
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duration o f  the beating and thc iniple~nents used. Thc circumstances o f  the hratinbq reasnnohly 
suggest that the required le\*cl ofsevere pain and sull'eri~~g is attained. 

* . jig. . 

I t  i s  also clcar that t l ~ c  sccond clcmcnt is mct. Goran and Zonn \\,crc awarc o f  thcir actions and. . ~. 

\\anted the oKense to t i~ke place. They \\,ere u\\-are ofthe factual circumsrances that established .. . . . .  ,, . . . ' 

the csistencr o f  an unned conl)ict or the status ol'a victim as a person placed ho,s rle combrrr. . , .& "..- : *.. 
Under the circumstances o f  the case, they meant to engage in thc unla\\sful conduc~ and also ' ,  ;4. . . 
Incant to cnusc thc conscqucncc o r~hc i r  acts and \tPcrc a\s*arc that i t  \\@auld occur in  thc ordinary . 
cotlrse o f  evenls. 

Funhermore. in  relntion to thc third element, i t  is evident tiom the testin~onies o f  all the 
\vitncsscs cvho tverc brought in front of thc supcrninrkct in B o j ~ ~ i k  that all thc prisoncrs cvcrc 
Bosniaks and that i t  \\,as hecuuse o f  their ethnicity and nationality that they suffered hearings;. .,;:,? 

and degrading twalliicnt. They were cnllcd "Alija's army" and "bnlijas" and forced to sing.Se&!: :; 
nationalistic songs. I t  clearly follows from the evidence that the beatings were a discrirninaio# 
mcasurc ndn~inistcrcd against capturcd Oosninks, \vho wcrc not nicmbcrs o f  thc Scrb cthnic. 
group under \\#hose control they \\-ere. Based on the testi~nonies o f  the tvitnesses, which the 
Pnnel assesses as crcdiblc and consistent, i t  is clear that the Bosniaks \rere the victims to the 
actions of the accused. Thcrcfore. the Panel is conrinccd that the beatings. insults and . 6a;) 
humilintiott \tPcrc conimincd by accuscd Goron and Zonn \c8ith a discriminnting in tcn~ against .' I . ~. 

2 .  the cuptured Oosniak men and w i ~ h  the intent o f  ohmining information and punishing them. 16 . . " , .  " 
addi~ion, uccused Goran and Zoran kne\\* the rictims l i o ~ n  before. They knew that the Bosniak , . . .  ' ?' '" 

prisoners were n~emben o f  an ethnic group they considered obviously less wonhy. Accused '!;&' 
Gornn and Zonn  trcatcd than in  this \vay. Thcrcforc, thc discri~ninatory intcnt o f  thc accuscd 
in relution to the prisoners agiainst who~n they con~mitted these acts is cleur. 

(3). There \tens n ncsus bet\\,een the criminal ofinses and the armed conflict. 

I t  is \r(ell est;tblishcd in  this case {hut ~hcrc is a nexus bet\\,een the crime and the arnjed conflict, 
given that Gornn and Zoran \\*ere members o1'1ht RS Anny when the olTenst \\,as co~nmitt~d[ '  ..;$ 
that the offense \\*as conimitted in~~nediately aner the takeover o f  AhatoviCi. that their action2 
assumcd thc co~tnotntion o f  a discrimination and pu~~ is l imcn~ to thosc who rcsis~cd, and that 
thcsc actions took pluce just before thc detention o f  the victinis in the camp in Kajlovuc. 

In conclusion. i t  has been unequi\wally established rltat accused Goran and Zoran DnmjanoviC @.. in t i ~ ~ i c  o ram~cd  conflict and as ntclnbcrs o f  thc Army o f  KS, acting in  thc manncr dcscribcd in: ' . .. . . 
Count I o f  the lndictntcnt, violated the rules o f  intem;ltional law in time o f  armed conflici, 

, " ,A; ' namely Conimon Article 3 ofthe Geneva Conventions. . . , .. , 

Therclbre, they indisputably co~nniitted the criminal ofrense o f  War Crimes against ~ivilians,;i>,): , ,.,. "' 

undcr Aniclc 173(l)(c) o f  thc CC 6il.l. . .c, , 

3.3. Thc upolicatio~t ofsubstuntive criminal law to war crimcs 

The Court accepted the legal qualification or  the Prosecution and convicted accused Gonn  and c;:: 
Zonn Dnnijanovif o f  the criminal offense (Count I) o f  War Critires against Civilians referrcd 
to in Aniclc 173 ( 1 )  (c) ofthc Criminal Codc o f  Hosnia elid l.lcr/.cgo\~ina. 

'I'he Court linds relevant the principle o r  legality and the principle o f  time conslrninls regarding 
applicability. given the time o f  the comnrission o f  the criminel on'enx to 
substnntir,~ la\\* applicablc nt thc titi~c. 
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Anicle 3 o f  the CC Oil4 (Principle o f  1,egality: )JI///)NN crimcn el ntr//cr poejfn sine /cge) 
prcscribcs that "Criminal olTcnscs and criminal sanctions shall bc prcscribcd only by low" nnd 
that "No punishnicnt or other criminal unction may be imposed on any person for an act 
which, prior to k i n g  perpetrated, has not been defined as a criminal ofknse by la\\- or 

' 

international lack*. and for tvhich a punishment has not been prescribed by la\\*". 
2 .  

: .. On the other hund, Anicle 4 o f  the CC BiH ('l'i~nc Consrnints Regarding Applicubility) 
prescribes that "The law that \\*as in effect at the time \\#hen the criminal offense \\'as 
perpetrated shall apply to the perperrntor of the crinrinal offense" and that "If the la\\. has been 

' a~iicndcd on onc or morc occnsions aAcr the criminal otTcnsc \vns pcrpctrotcd, thc law that is 
niore lenient to the perpetrutor shall be applied". :e. 
The principle o f  legaliry has also been prescribed by the European Convention on l,luman 
Itights (ECI4K) which. pursuant to Aniclc 2 (2) ofthc Hil.1 Constitution shnll harc priority over 
a l l  other BiH laivs. Anicle 7 (1 )  o f  the ECHR reads: "No one shall be held guilty of  nny 
critninal offense on account ofany act or omission which did not constitute n criminal offense 
under national or international la\\* at the time when i t  was committed. Nor shall a heavier 
pcnalty bc imposed thnn thc onc that was applicable at the timc the criminal offcnsc was 
committed." 'Ihis provision bars the imposition o f  a hcavicr penalty \\pithout prescribing 
mandatory application o f  the la\\# that i s  niore lenient to the Accused in comparison n8ith the 
penalty applicable at the time o f  the perpetration or criminal onense. I.lo\\,ever. Anicle 7 (2) of  

.. thc ECI4K stipulates that "This aniclc shall not prcjudicc thc trial and punishtncnt o f  any . . 
penon for any act or omission which, at the timc \\'hen i t  was committed. \\-us criniinul 
according to the general principles o f  law recognized by civilized nations." 

In additio~i, Anicle I5  (I) o f  the International Covenant on Civil and Political Kights (ICCPK) 

,. 
prescribes that "No one shall be held gililty of  any criminal on'ense on account or  any act or 

,:.. oniission tvhich did not constitule a criniinal oflcnse. under national or international lane, at the 
timc \vhcn i t  \\,as comniittcd. Nor shall a hcavicr pcnalty bc imposcd thnn thc onc thnt \\*as 
applicnhle nt the time \\*hen h e  criminal offetise \\as committed. If, subsequent to the 
commission ofthe on'ense, provision is made by la\\* for the ilnposition ol'the lighter penalty. 

' the otTender shall benefit thereby". Anicle 15 (2) of  the ICCPR, ho\\,ever, prescribes that 
"Nothing in this nniclc shall prcjudicc the trial and punishnicnt o f  any pcnon for any act or 
omission which, at the time \\#hen i t  wns committed, \\,as criminal nccnrding to h e  generul 
principles ol'lu\v recog~iized by the conimunity of nations". 

Finally, Aniclc 4 (u) of  the CC BiH prescribes that "Articles 3 und 4 o f  this Code shall nor 
' prejudice tlie trial and punishnretit ol'oliy penon ibr any act or omission which. at the tit i ie 

\\'hen i t  \\.as committed. \\#as criminal according to the general principles of  international In\\#". 

.. Generally speaking. Anicle 4 (a) of the CC BiH refers lo "the generul principles or 
c 

inter~intional lu\\'". Anicle 7 (2) ol'the ECHR refers to "the ge~ienl principles o~ln\r~recognized 
P . '  
'.d: by the conimunity o f  nations". and Anicle 15 (2) of  the lCCPR to "the general principles o f  

la\\, rccognizcd by thc community o f  nations". lntcrnationol la\\,. thc ECHR or thc ICCPR do 
not recognize the trrni identicut to the term used in Anicle 4 (a) o f  h e  CC BiH and, therefore, 
the used phnse is the combination o f  "principles o f  internntional lot\*'' recognized by the UN 
General Assembly and the International La\\* Commission, on the one hand, and "general 
principles o f  Ia\v rccognizcd by thc community of  nations" rccognizcd by thc Statutc of  ihc 
Internutionul Coun o f  Justice and Anicle 7 (2) of the ECHK und Anicle 15 (2) ofthe 
ott the other hand. 
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3.4. ~\nnllcohilir). o f  the law to svar c r i r ~ ~ e s  

, . - .  .. 
In Tact, Anic lc 4 (a) o f r h c  C C  BiH explicitly adopts thc provision o f A n i c l c  7 (2) o f  thc ECHR,, , - 
which enahles considernhle depnnure from the principle of An ic le  3 and An ic le  4 o f  the C C  .'.' 

BiH, as well  as the depanure l i o m  the mandatory application 01' a niorc lcnicnt la\\# i n  the 
,,.! : 

proceedings pending for the criminal offenses according to international la\\*. This is the case in :; .; 
thc procccdings against thc accuscd bccnusc that is a criminal offcnsc which includcs thc 
violation o f  in~ernu~iona l  la\\#. This is jurisprudence o f  !he Coun o f  BiH so far.' . .i: 

. , -  
The State o f  Bosnia and Herzegovina. as a successor o f  the former Yugoslaria. ratified the 
ECHR and thc ICCPR. rhus ,  rhc trcatics arc binding for rhc Statc o f  Bosnia nnd Hcncgovina. 
u ~ l d  B i H  authorities must apply  then^. Anic le 4 (a) of the C C  B i H  is hut a nationul legul : 
reniinder because it is not necessary Tor the application of international treaties. For the salrie 
rcason. n l l  couns i n  Bosnia ond Herzegovina are bound by  the above-mentioned treaties and a 
provision such as An ic l c  4 (a) should not bc ncccssary for thc application o f  intcmntional la\\*. 

Aniclc 173 ol' the C C  B i H  prescribes Wur Crinies ugeinst Ci\oiliu~is (yrdve breaches ol' thc 
Geneva Convention o f  1949), as it is done b y  Anic le 2 o f  the ICrY Stntute. A t  the critical time,.. FT. p : .  
\\Qr cri~ircs against civil inns wcrc also strictly prcscribcd by  thc Criminal Codc o f  SFRY \vhicIi' . > . '. 

\\,as then applicable i n  Bosnia and Herzegovina. The fact that the criminal offcnses prescribed' ! , . 
by Aniclc 173 ol'rhe C C  BiH can also be round in  Anic le 142 (I) o f  the C C  SFRY provides for I 

the conclusion that the criminal offense o f  war crimes against ci\*ilians was prescribed by  the, ;!% ! 
, . 

la\\#. i 

Ho\vever, as ihe provisions suggest. the pronounced punishment prescribed b y  Article 173 .o f  
the CC Oil4 is surely more lenient than the death penalty stipulated b y  An ic le  I 4 2  o f  the C C  
SFKY which \\*as npplicablc when thc criminal offcnsc was committed. As  for thc npplicotion 
o f  Anicle 7 (1 )  o f  the ECHR, the Coun concludes that the upplication o f  An ic le  4 (a) C C  B i H  
continues to be justif ied and meets the principle o f  tinle constraints regarding applicability, i n  
other \\fords the application o f  "a more lenient lo\\* for the perpetrotor". 

3.5. I n r e r ~ ~ n t i o n o l  law end cvor crimes 
.. '.&) 

AI thc time thc criminal offcnscs wcrc coniniincd, Hosnia and I~lcrzcgorinn ns a succcssor stntc ' 7; :;. 
o f  SI:I(Y \\,as a signatory to al l  rele\'ant international conventions on humun rights and ' ..i. 

-< * 
inrcmational hurilanitarian and criminal I ~ w . ~  . ..,. .. . . .  

.'.+,i ' 
'.?, ,,.,r . ,. . . 

(i 

' Vcrdicl of Scclion I oflhc Appcllstc lli\#ision or the Coun of HiH pronounced against Abduladhim bloklbur~o. 
KYZ 32/05 dotcd d April 2006. nppcol filed ogoiru! this Vndic~ rchscc! by lhc Consli~utional Coun of BiH on 
30 Much 1007: Vcrdici oCSec~ion I ofthc Coun of BiH pronounced ago ins^ Dragojc Psunovit. No. S-KH-05/16: 
Vcrdict or Section I of rhc Coun of BiH pronounced ogoina Rodo\'m S ~ ~ l i o ~ i t  No. X-KH-05170: Vcrdicl of 
Serliun I uCthc Cuun ulHiH prunuumrd upinst Nikulu Andrun. Nu. X-KH-05/42; Hudnlilu VukuviC. Nu. SXK. ",. 

O(iT?17: Nikuln Kuvuferit. Nu S-KH-05/40 
' l h i s  pnicuturly includc~: 'me Convcntit~n nn Cmwidc (1948): The Ccncvo Conr.cnticlns (1949)'unJ their 
oddilinnd P r r ~ ~ ~ l f n l s  (1977): Thc Convcniion on Slo\+cr)r mcndcd in 1951: Thc 1111crnotionn~ Ct~ln.cnrion on the 
Elirnirwlilm or Al l  F~~nns ol' Rociol Discriminuriun (196G): fhc lnicmn~inml Co\.cmni on Civil und Pt~lilicol . ' 

RighLI (1966): Thc Ct~n\.cntion nn the Non-Applicobilily nl' Slomtnry Lintiiotio~is 10 \\'ur Crilncs ~d Crimcs ., ' ' 

nguinq Humdnily ( IPclR): The In~ern~~io ln l l  Cnn\.cnlion on ihc Suppressinn ond Punishmcnt of Apriheid (197 
Thc Convenli~~n on [he Elirninutinn or A l l  Fnns or Discrimilwtion owinst \Vnrnm (1979): ' lhc UN Convc 
aguins T~nlurc (19%) 
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Moreover, customary status o f  criminal responsibility for a war crime against civilians and 
individual responsibility for war critnes conlmitted i n  I992 \\'as recognized by the UN 
~ c c r c t n r ~ - ~ c n c n l ' .  thc lntcrnotionol lmc\, ~omntission*, ns \\*ell as jurisprudcncc o f  the ICI'Y 
and the lntrrnational Criminal 'I'ribunal for Ritpanda (ICI'R)~. 'lhese institutions h:we 
established that criminal responsibility for war crimes against civilians constitutes a peremptory 
norm o f  international la\\' or jtrs cogcnsr! That is why i t  appears undisputable tha~ war crimcs 
against civilians in 1992 constitutcd pan o f  intcrnationnl customary lo\\*. This co~rclusion \t8ns 
confirnred by the Study on Customary International Humanitarian ~ a w "  conducted by the 
Intemationnl Conrrnittee o f  the Red Cross. The Study clearly says that "serious violations o f  
international hunranitarian low constitute war crimes" (Rule 156). "individuals are critninally 
rcsponsiblc Tor \\.or crimcs thcy conimit" (Itulc 151) and "Stotcs niust invcstigatc cri~itcs 
allegedly committed by their nationals or armed forces, or on their \erritor)., and, if appropriate, 
prosecute the suspects. They must also investigate other war critires over n-hich they have 
jurisdiction and. irappropriare. prosecute the suspec~s" (Rule 158). 

According to thc universnl jurisdiction principlc, customary international hulttnnitarian la\\' is 
obligatory for each scale throughout the world. regardless o f  whether i t  has ratified appropriate 
international legal instruments. Therefore. each state is bound to prosecute or estndite (utrl 
M e r e  U~II jtrdicorc) nll pcrsons suspcctcd o f  having violntcd customar). intcrnotionnl 
humanitiirian In\\,. 

Principles o f  international law recognized in  the UN General Assembly Resolution 95 (1) 
(1946) as wcll as in thc lntcrnational Law Comnrission (1950) rcfcr to "thc Chancr o f  thc 
Nurnbrrg 'fribunnl and the Judgment o f  the 'l'ribunal", hence war crimes in grnerul. "Principles 
o f  International Lows Recognized in the Chaner o f  the Numberg Tribunal and in the Judgment 
o f  thc Tribunal" ndoptcd by thc lntcrnational LAW Commission in 1950 and dclivcrcd to thc 
Geneml Assenrhly, in  Principle I prescribe: "Any person who commits an act \vhich constitutes 
a crime under international la\\* is responsible therefor and liable to punishment". Principle 11 
also prescribes: "The fact that internal la\\, does not impose a penalty for on act u0hich 
constitutes a crimc undcr intcrnational la\\- docs not rclicvc thc pcrson \vho comnrittcd thc oct 
from responsibility under international la\\*''. 

Therefore. the criminal olTense o f  War Crinics against Civilians should in  any case be placed in 
"gcncnl principles o f  intcrnntional lac\*" rcfcrrcd to in Aniclc 3 and Aniclc 4 (a) o f  rhc CC 
UiH. That is why, regardless o f  whether viewed from the aspect o f  international customary In\\,, 
i~tenratiotial treaty lac\* or "the priticiplcs o f  international law'' i t  is indispi~tnble that t\ar crimes 
against civilians constituted a criminal offense at the critical time, in other ivords that the 
principlc o r  lcgality was coniplicd tvith in  the scnsc o f  both ntrllor~t crirrterr sine Iegc and ntrllcr 
lmcttn sirre legc. 

Therefore. pursuant to the pro\'isions o f  Comnlon Anicle 3 ( 1 )  (a) and (c) o f  the Geneva 
Conventions and Aniclc 27 (2) of thc Gcncvo Con\,cntion rclativc to rhc Protection o f  Civilian 
Persotis ill Time o f  War o f  I 2  August 1949, the criminal offense o f  Wur Crimes ugninst 

I . Rcpm oithc Uh' Sccretnry-Gcnenl pursunnt to Pmgrnph 2 niSccuri~y Cnuncil Rcsnluti~~n 808 01-3 May 1993. 
p3nynphs 34-35 and 47-48 

lntcmntionol Lo\\. Commission. Commentor). to thc Dntl Code of Crimcs cl~inst thc Pcocc and Srturi~y of 
blmkind ( 1W6). 

I C V .  Appeals Chamber. TadiP c ~ w .  Decision on the Deienrc Motion Tor Interlocu~ory A w l  on Jurisdiction I 
Octokr IYYS. prograph 151: ICrY.l'riaI Chmkr. TodiP c w .  Judgmen1017 Moy lVJ7. pmgmphs61&6?3: 
lo Inlemotion~I Law Commission. Commen~q lo ihc Dmn Anic la on Responsibility oTSl~les Tor 1ntern;rtion~lly 
Wrongful I\CS (?001), Anicle 26: 
I 1  Jean-Marie i.lcnchncns nnd Louise Donvold-Beck: Customary Intcmational I+umanitarian LzII\': 
Combridge Univcni~y Press. 1005: p o p  568 ct req. 
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Ci\*iliuns should in u t ~ y  case be subsumed under "internntional law", or "ge~~ernl principles of 
international la\\." reierred to in Aniclc 3 and Anicle 4 (a) o f  the CC BiH. I t  is therelorc, . :,:% 

iitdisputoble that a \tar crime against civilians constituted a criminal oJTense in.'~h&, .. .@ 
incriminating time nnd is punishnblc undcr Aniclc 173 ofthc CC OiH. ,&I. *.. .$ 

?. . , . . 
E. Charecs utldcr C o u ~ ~ t  2 li l leenl keepirre d o  101.ee qtmntin~ of l i re arrlts. nsrrrtrtriiriorr otl(! 

'ell i l e s ~ r ~ t c i i ~ ~ e  force cmd r. grolosil~e r~rcrrerir~ls d~ hi rtrer~reh' &rotts. ubirtmirre orid keeuirrq 

The criminal activities charged under Count 2 o f  the Indictment relnte only to the lirst accused 
Gornt~ Da~njano\*iC. 
As i t  derives from this count o f  the Indictment, acctlsed Gorun Damnjano\#ic is chorged with 
committiny the criminal oll'ense o f  Illegal Ma~lufacturiny and Tnde o f  Wrapons or Explosive .'.f 
Mnterials under Anicle 399 (1) and (2). rend in conjunction, o f  thc Criminal Code o f  RS:The" 
Prosecution hnd thc burdcn to prove the kcy clcmcnts o f  this offcnsc as follo\\~s: thc pcrpctrator 
ohtaincd or i s  in  possession o f  fire ornls, ammt~nition, e.xplosive materials or any other comhnt 
equipnlent, the In\\* prohibits private individuals to be in possession o f  those "itctns" or that; -... 
possessing oi the "items" by privnte individuals is conditioned by issuance o i  an authorization. . .%& 
111crc \\*as a largc quantity or high \,aluc o f  thcsc "itcms" and thc ..items" ivcrc o f  a hi&: , . . .  ' * '  .' 
dcslmcti\~e force and extremely dongernl~s. : .-. . .  . . . 
Ihr Coun hss established beyond reasonable doubt that the accused conlmitted the criminal 
oll'cnsc o f  lllcgal Manufacturing and Tndc o f  Wcapons or Esplosivc Mntcrinls undcr Aniclc 
399 ( I )  and (2), rcad in conjunction: o f  the Crilninul Code o f  the Kepublika Srpskn. 

First and I'oretnosr. i t  \\*as established that the accused possessed ammunition and esplosive 
lnntcrinls, thc posscssion ofwhich i s  forbiddcn to privatc individuals or thcy nrc rcstrictcd from 
its possession or kceping. Pursuant to the Search Warrat~t issued by the Coun o f  BiH Ref No. 
X-KRN-051107 dated 26 April 2006, SlPA oficials carried out the search o f  the family house *,, ~ 

o f  the Dnorjono\*it family at MeJe SelimoviCa St. 10 in  Istotno Sarajevo. During the searcll: 
they found the following "itcnis": two knivcs, scrinl nos. 698775 and 738633 for usc'\vith; 
automatic rifle M-70; one bayonet, serial no. 1214; one ammunition drum, serial no. 14364; 
seven boses ofan~munition cach containing 15 caliher 7.62 bullets; one RAP SMB with thrcc 
clips and 138 bullets o f  caliber 7.62; one RAP SMB with one clip and 28 bullets o f  calibe:,~>-j: . 
7.62; thrcc 0.5 k g  picccs o f  plostic csplosivc: thrcc trotyl bullcts 500, scrinl nos. CPH 652 of id .  ! .y,.. , 

,-,: .:~$!, Cl'B 653; seven detonators iind 7.5 nlcrcrs o f  slo\\,-burning fuse. On 25 October 2006, tile. , I. 
SlPA ollicials Bajro Kulo\#ac. Nennina JerkoviC. Ejub ZukiC and Elvedin KarahodZiC gave - '  - . 

e\*idence about tile circumstances o f  the search o f  the fnmily house o f  the DamjanoviCs and the 
itcn~s thnt wcrc found. On that occasion thc oficials nnalyzcd 33 photogrnphs depicting thc 
srarch o f  the house. Bnsed on these testimonies and the presentid photogmphs the Panel 
infenrd that the search had been carried out pursunnt to the Wamnt issued by the Coun or BiH 
Ref. No. X-KRN-051107. dnted 26 April 2006, as \\,ell as that during the search o f  the 
nccuscd's housc thcy had found thc nmnrl~nition and thc csplosivc t~~ntcrinls thc posscssion o r  
which by pri\,:ttr individuuls is prohibited by lutv. 

.- 
-2: 

The possession o f  the said "items" i s  prohibited pursuant to the Ln\v on Weapons and ' ' 
An~m~~n i t i on  o f  thc US and thc Law on thc 'l'radc in Esplosivc Substances and Innanln~oblc 
Liquids und Gases o f  the RS. .lhus the possession o f  7.62 mm caliber bullets (271 in total), I .  

pursuant to Article 6 o f  the La\\* on Weapons nnd Anlmunition o f  the RS. requires an . 
authorization that the accused did not have, and this offense is punishable by a fine pursuant 
Aniclc 43(2)(1); obtnining o f  dctonnton (7 in  iotal) is not aIlo\s~cd pursunnt l o  Aniclc 6 
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.. .. . 
. , a .  . sanie Lawr and a fine is prescribed pursuant to Aniclc 43(2)(1); esplosive (1 .S kg or  plastic 

esplosive. tcvo trotyl bullets 500 and 7.5 nieten o f  slow-burning Fuse) falls within "esplosive 
. suhstnnccs" pursuant to Aniclc 3 o f  thc In\\* on thc 'l'radc in Esplosivc Substances and 

lnflumnvable Liquids und Cioses o f  the RS. Aniclr  12 or  the said La\\* prohibils privnte 
individuals from procuring, selling or using ofthe explosive substances in any manner. 

Furthcrmorc, it has hccn found that a largc quantity o f  ommunition ond csplosivc suhstanccs 
wns  in question. 'l'he Coun gave credence to cxpm \\fitness Captain Moyes who testified thdt 

.. the quantity orthe esplosive \\,as suITcient to cause a signilicant damage to the house in \rshich 
the items \\*ere found, and that i t  \\,auld have lethal erect in  the perinieter o f  npprosinialely 300 
mctcrs. Hascd on this cstimntc, rhc Pancl cstablishcd bcyond rcasonablc doubt tho1 thcsc tvcrc 
very dangerous am~nunition nnd explosive  noter rials o f  a high destructive force in a largc 
quantity. 

'I'hc Coun did not givc crcdcncc to thc 1)cfcnsc tvitncss HoSko TcSanoviC \\~hosc testimony 
regarding these circumstances \\*as not reasonable. I h c  description o f  [he bos that BoSko 
TebnoviC asserted to be round by Luka Damjanovit where the two ol'thenl had tvorked, does 
not correspond to the boses round by the SlPA oflicials at the time o f  search of the 

@ 
l>nmjnno\~its' housc, Ilcncc, i t   as not onc bos tvith csplosivc but sc\,cmI o r  thcni. 'lhc 
\\'itness testimony \\*as not based on firm evidence and, consequenlly, i t  \\"ds no1 considcrcd as 
clear and logical. 

Whcn c\*aluating thc cvidcncc thc Coun olso considcrcd othcr cvidcncc prcscntcd at thc n~nin 
trial. Nevertheless, i t  did not assign any panicular significance to this evidence, nor (lid i t  

. consider necessary to analyze i t  in  detail, since i t  did not have a substantive ell'ecl on the 
ultimately cstahlishcd statc o f  facts and conclusions that thc Coun rcachcd bnscd on thc 
evidence \\,hose assessment is given i n  the Verdict. 

F. Conclusion on Count I und Count Z 

: 6.1. Count I (Gornn DatnjanoviC and Zoran DamjonoviC) 

Accuscd Goran and Zoran Damjanovit cornniiacd thc criminal offcnsc o f  War Crinxs against 
Civilians knocving that they \\*ere violating the rules o f  international law by their ncts during 

@ and because ol'an armed conllict and wanted to cause the prohibited consequence. 

6.2. Count 2 (Coran DanijonoviC) 

Accused Goran Danijono\*if comnlitted the crintinal omense o f  Illegal Manufacturing and 
Tradc o f  Wcopons or Esplosi\*c Mntcriols undcr Aniclc 399 (I) and (2). rcad in  conjunction, o f  
the Criminal Code o f  the Kepublika Srpskn, hecause he kept o large quantity o f  fire nrms, 

; . amtnu~iition and explosives that \\,ere dangerous and o f a  high destructive rorcr, the keeping ol' 
.,,. which is not allo\ved to private individuals. 
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- i 
7. Senlracinr of the hccused .@ 
7. I. Scntcncc for Gonn DamjanoviC 

Given the established state ol' facts and the resulting consequence, as \\*ell as causal connccti015 
. . between them, the Coun found accused Goran DnmjnnoviC guilty primarily o f  the criminal 

olTc~isc (Count I) o f  War Crilncs against Ci\'ilians in violation of  Aniclc 173 (1) (c) ofthc CC ,? 
BiH and meted out the punishment of  I I (eleven) years o f  imprisonment, nnd then found him' 
guilty 01' t l ~ e  criminal oflknse (Count 2) 01. Illegal ManulBcturing and Tradc o f  Weapons or 
Esplosi\*c Matcrinls undcr Anicle 399 (1) and (2). read in conjunction, of  the Criminal Code of 
thc Rcpublika Srpska, in conjunction \\lith Aniclc 5 and Aniclc I 2  o f  thc La\\* on thc Tradc in' 
Esplosive Materials and Inflammable Liquids and Gnses, 11nd Anicle 43 (1) (I) ofthe Law on 
Wei~pons r~nd Alnnlunition ofthe RS. and meted out t l l r  pu~tislttnent 01' I (one) year and 6 (six),, ' ,!:-. 

, . 
months of  imprisonment. Applying the stntutory rules referred to in Anicle 53 (2) (b) of  t hc~d :  . :: - ., 
BiH, thc Coun scntcnccd accuscd Gornn Damjanovif to thc compound punish~ncnt of  I? 
(~\vel \~e) yenrs o f  imprisonment. I t  \\.a5 determined hut this punishment is proportional to ih; 
gravity 01' the oll'ense, the panicipatiott and thc role o f  the accused, and that i t  will ineel thk' 
purpose ol' punishment prescribed by the provisions of Anicle 39 of the CC BiH. , .@: 
111 meti118 out the punishtnenl for accused Goran Varnjanovid the Coun assessed as estenuatirty ' ' 

circu~nstance the hcts that Goran Dan~jnnoviC ncted in a lhir manner belore the Col~n, behaved 
properly and was cooperati\le throughout the proceedinss, as \\*ell as that he properly adhered 
to rhc tncnstlrcs rcplncing custody, which wcrc ordcrcd by thc Trial Poncl, hc had no criminal 
rccord to dele, und that he is u funlily man and the fother of  u minor child. The Coun did not 
find highly extenuating circumstances \sShich, for the purpose o f  Anicle 49 (1) (b), \\'auld 
indicate that the purpose o f  punishment could be attained by n lesser punishment than the one 
prcscribcd for thc criminal offcnsc o f  \\'or Cri~ncs against Civilians, or niorc prcciscly thc 
sentence of in~prison~nent of  at leust ten ycars or u long-term imprisonn~ent. 

7.2. Sentence for Zornn Dan~jonoviC 

'Ihc Coun also found accused Zoran Uamjnno\.it guilty o f  the criminal offense (Count 1) o f  
Wnr Cri~nes ngninst Civilians in violation of  Aniclc 173 (1) (c) ol'the CC BiH and sentenced 
hi111 lo 10 (ten) pears and 6 (sis) months of  imprisonment being satisfied that the general 

, purposc of punishmcnt, as \\#ell as thc purposc of punishmcnt in tcrnis o f  thc pro\*isions of :  :. ,. 
Aniclr 39 ofthe CC BiH \ \ t i l l  be attained. . . r, . 
With reg~rd to accused Zonn Damjano\,if. the Court found as extenuating circutnstnnccs the ' , 

facts tllat he acted in a fair nlanner before the Coun nnd behaved properly, responded duly to 
al l  sumnlons of  thc Coun n'hilc at libcny, that hc is n family mnn \\*ith no criminnl rccord to 
date, und he is thc ththcr o f  a minor child. In meting out the punish~nmt the Coun did not find ::" 

highly estenuoting circumstnnces on the pan ofoccused %oran Da~njanoviC. 

7.3. 'rhc Coun found no aggravating circumstnnccs on thc pan o f  thc accuscd pcrsons. 

7.4. Pursuant to Anicle 56 of the CC BiH. the time the accused spent in custody shall be 
credited to\\@ards the pronounced prison sentence: as for nccused Gonn Dantjnno\*ic liom 26 $:; 
April 2006 through 18 January 2007 and as for accuscd Zornn l)an~janoviC froni 26 April 2006 
through 22 June 2006. 

7.5. Pursua~~t to Anicle 18s (4) ol'the CPC I3il.l. the accused persons shall be relieved of th  
duty to rcinrhursc thc costs of  criniinnl proceedings bccausc thcy nrc unclnploycd ond indig 
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and in the ossessmenl o f  the Court ihe accused persons have no resources lo reimburse the costs 
of  the proceedings. 

7.6. Pursuant to Article 198 (2) of  the CPC OiCI, the injured parties %aim Riz\'anovit. \\#ilnesses 
C nnd I), and Elvir JohiC, i f  hc \\*ishcs lo do so, arc hcrcby rcfcrrcd lo lakc civil ac~ion w i~h  
their claims under propeny law, since the eslablishment o f  the Pdcts with regard to the amount 
or  the claim under properly la\\# \vould lakc a rn~her long period of  lime. \vhich \\#auld 
unreasonably estend ihe duntion of  the proceedings. 

RECORD-TAKER 
hlclika HufalliC 

PRESIDING JUDGE 
.IUI)GE 
Dateorin .luklf 
(Sigrrfrrrc urnlacrmp irflunl) 

INSTRUCTION O N  LEGAL REMEDY: An appeal may be liled ayainsl this Vcrdic~ tvith 
the Appellale Panel o f  the Coun of  BiH within I S  (fifteen) deys afer the day of receiving the 
Vcrdicl in writing. 
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