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1'a-ocsrli11-a1 bar liz1-.13u~~ I! 

3 I'ltc C ' U L I I . ~  clcciclccl lo llolcl ;I l icari~~g to I - ~ L I ~ L L  thc I ; \ \ \  I ' L I I I ~ C S S  ol'lllc 
arrcsl a~lcl elelenlion 01' thc :~cc~~sccl 011 the salnc cla~,. 

-3 
-) 'I'he i~lclictmenl againsl Aprccio Wlali [Iao was I?lccl 011 10 . I L I ~ ~  

3003 whc'l.o the accusccl was c1iargc:d Ihr miri-clcr as a criilic against 
hurilanity of'a ri~r~nbci- ol'civilians, on 01- about 0 Scj->Lc~libel- 1909 
at tlie Wlalau arca i n  Malians District, incl~idinq e';\rlos Wlaia, 
Man~icl Mcgalhacs, Lambcrlo De Sa 13encviclcs, /\ bi l io Plarclucs 
Viccntc, Aug~isti no Dos Sa111os IVlarq~~cs, 1kCd1.0 LLI~S ,  .JOSC Bat-reto, 
Paul Da Silva, Ernesto Da Coli, Lucas cle Sanlos, (,iris Soares, 
Geronimo aka Jeroni I,opes ai~cl Donii~igos Ti ti  Mau. 

4 During the detention review hearing, the dcl'cnse ob-jcclccl to tlie 
prosecution application ancl applied for t l~e  inimediatc release ol' 
her clicnt or, i n  tlic al tcrnativc, the inlposi tion ol' ~ L I  bsti t~ttc 
restrictive measures under Section 21 of the rulcs. 

5 The prosecau tiow, iri the written clocumenl s~tbmittccl on 27 Apri 1 
2004 belore the coi~rt ancl oral s~tb~i~issions during the dctcntion 
review hearing, clcscribed the reasons to believe that a crii~ic has 
been com~~ii t ted and that there is sufficient eviclcnce to support a 
reasoliable belief' that Aprecio Mali Dao was the perpetrator. Slic 
also advanced that tl~ere are reasons to believe that thc accusecl 
may flee the jurisdiction, and the reasons to believe that witnesses 
or victin~s may bc pressured. 

G Accor.cling to the prosecution, the accusucl Apricio was f i s t  
arrested f(.)r o~.clina~-y crimes by the Borc!e~- C'ontl-ol IJn i t  011 

V\,lec\nesclay 21 April 2004. Aprecio \.\;as 01-1 the Ear;t 7'i111or side b:. 
1 5 n~etcl-s from t l~c  borclcr. I-ie \vas selli17g I<i;i.osc:nl: ;li;c! liail I-10 

ictl.21-i~if'lcatioti pal->crs on lii111. I I E  \ , i . i ~ ~  later on rliat ~ 1 ~ 1 5 '  I?;l:?c!eJ o\.ci. 
. t o  thc P?.17PI_ in Malia!l:i i i ) r  the oflkncc- ol- i ! lcg;~l?~-  c.:io~ri!ii! - iIhc 



7 'llic proscci~tion pointccl O L I ~  that tlic ;~cci~sccl is ~-c;l'c~-~.ccl to in  tlie 
i~icl ict~l~c~it  as /l[xccio Mali l l m  (ill~mbcr 5 5  011 the l i : ; ~  ol'acc~~scci 
pel.so11s). When Iic was al.restccl li,r ~ l io  ordin:~~.y C I . ~ I I I L '  lie \V;IS 

i~c;i~lg llic name /\pt'ccio (;i~tcr~.c-'s. Acco~.c_ling lo tlic pr.osc:culic~~i, 
on Friclny, a cvit~icss 1.1-oin thc 1999 illcidc~lts was I ~ ~ - o L I ~ I I ~  to tilt 
j \ / \ ;~ l i ; i~ i i i  poli(-~x st;~tioi? and  maclc a slatomcnL bcli)l-u tllc policc 
confirnling in li-ont ol 3 PN'I'L ancl 1 interprctcrs Lliat /\j)rccio 

? 

G r ~ t l c r e ~  and Aprccio Mali Dao wcre tlie same ~CI-SOII. 1 Iic 
prosec~iLion later aslted slid received by cmail ( ~ i o t  signccl), ;I 

slatcn~crit li-om this intcrprelcr to conlirm that this is the pcrson h c  
was relkrring to. 'l'he prosecution ndvancecl liot Ilnving yct a 
documc~it signed bccausc this person is in Maliana ancl only 
confir~ncd to thc prosccutio~i by phone.saying tliat hc was prescul 
al the limc. 

8 Also, i l l  the statcnic~it of tlic wilncss Joao Amaral, 011 page 46, 11ic 
witlicss clescribcd tile militia tl~at took part i l l  tlic moi-la1 altaclc 
(cluestio~i 217) a n d  at tlic number 7"'. thc flitness say:; "/Jpi-ecio . 
his fill1 I I L I I I I ~  is h/~ll i  L)LIO, h~lt  he does not use thclt , S Z I I - ~ L ~ I ~ I ~  M O W ,  

hiksf~lt/7er1s nainc i,s Cipriclno, l ~ c  i,s,f~-on7 M L ~ o / ~ o " .  'l'liis statc1~i~nL 
was given in October 30002. 

9 Moreover, on the statement given by Aprecio in Bahasa, talter! on 
April 22 by the PN'fL, 011 the flrst page regarding tlie idcntiiication 
questions (name, I'athcr's name etc.) it is written Aprccio Ci~ilcrcz 
Mau Bciti. 

10 It is tl~erelbre the 131-osecution sub~liissions that the present person 
who tolcl the c o ~ ~ r t  that his name is Aprecio G~itei-rez, is the person 
namecl in the inclict~ncnt by tlic natiic of  Apl-ecio ?/lali Tho. His 
fi~tlier's iia1iie 11::s becn confil-~ncc!. /\ncl also the s~isj?ccl cc~)11ll!-:i1s~-l 
the plncc of' bit-th. I;l'Liolm. ?\/i/.iore~.)\.cl-. a witness si;l(cr!lci~t !~l j i : f r i  i l l  

9 .  

2003 con li 1.111s ~h:!! .i\]~t.~-.cio %!a! i llao I:OL al \.!,-a!..; u~ : ; i l  ii?::; 

S111'11i!i-~icf. 



I 1  I c c ~ i  I I I ~ ~ C I . I ~ I ~ C L I  r ~ l , ~ )  i l ~ i i  011 ~ l l i i  2 ' '  I L ~ l t < r  ,'ip~.i(:o 
h/lali I ) J O ' S  c:lpti~rc, l , '~. icl :~>~ 23 April 200-I. ; \ I . I ~ ~ J I I L I O  c ! o k ;  S : I I ) ~ O \  
\ \ c ~ i l  10 \I it11css .lo:~c> A I I I ~ I . ~ ~  !~OLISC,  (0 yc( l i i ~ ~ i  ' I I I C I  l ~ r o ~ ~ g l i l  Iii111 

i\Jl:~li:~n;l I'olicc station :it 1311 15. .)0;10 :\ma~-al at o~ icc  ~.ccc,g~~i/.xi 
!\p~.ecio Mau Buti as tlic samc perso11 \ \ I I o  \ \as in i\/lulau ascn 
when tllc i~iciclc~~t  li;~l~l>cnecl. joao ilniaral also said that Ilo \\la:, tllc 
salnc lxrson r n n n i n s  alicr the viclini C'al.los I\/i:lin logctlicl. \\/it11 

Luis M;~li Llao. I>l.esent people at tlie police station \vc~-c, as 
k)llows: . I  Dcobuo, c I i c t i i  u n i t ,  ll:lsi:~ 
Pcrercira, ' L  ol'licer, c i i  Celcstino, ' ' 1  o I'ficcr, 
Al,c,lii~ario i'v?ay;', Scl-ioi~r, CI-imc:; intcrprrtcl :1nd .fo:lr> /\111nr-:11, 

wilncss. 'I'lic s a w  witness liacl give11 tlic stalc~iic~il  in  Oclol?c!. 
2002, Ilc was present in I990 al~cl saw tlic illcicicn t. 1 Ic i:; also tllc 
same pcrson who said i l l  October 3002 thal Mali 1320 was l101 1 1 1 ~  
only sirrnaliic usccl by Aprecio. 

12 The prosecution advanced that an investigator li.0111 Serious Crilncs 
was sent to Maliana and on Saturclay April 24"' at 11.46 in the 
m o r n i ~ ~ g  arrcstecl Aprccio for the 1999 cl~argcs. 

13 Thc accused was first schecluled to appear in court o n  Monday 
morning at I0 o'clock. The Prosecution asltecl tlic Spccinl Pancls 
for thc I~earirlg over the wecltencl and was tolcl t l ia~ thcre werc 110 
hcaril~gs o1-1 the wccltends slid i t  was sclicdulcd on Monclay. 'I'hc 
proscculion spcc i flecl "ReJi~l-e I I I ~  /CCITML'L/ C O / / C C I , ~ I / L '  ~ , I ~ C I . S  L ~ . S , S ~ , ~ Y I ~ C /  

to the cc~.sc 1.v11icl1 \,vos on kIonc1~1j) M ~ o ~ w i n g ,  I I I L I ~ I  LI  / I " C C ~ L ~ J /  ~ L I L I  
soi~zeonc' fro177 the Ilefknce Unit who is ~Wciricl Rocl~eter~~t .sciyin,y 
tlirc~f S / I ~  11~id L I I I O ~ I I C I ~  cuse in thc court, S L ~ I M ~  t11~1t S I I ~  1.1~il1 fi17~I L L  

1~r~:yer to represent the crcczlsecl. On t l~at  point, O M  J t l o ~ c / ~ ~ y  
M?O!'i',;17~~ ~1~1/'01/1"17/17~f7t I.I'LIS L I . I ' ~ C ' L I  /?1/ Ill\' L ' ( ) / / C ~ L [ ~ ~ / ~  /ICC'CIII.SC/ .\he 
dicl not L I ~ L I ~ I - S ~ L I I ~ C I  tlie cct.se or hcivc. the cIoc1t1~1e~71.s L I I ~ C I  t l i e ~  it ~ I ~ L I , ,  

.scl7ediil(c.d foi- fodcly". 

14 'vVit1-1 respect to the s~tbstantial grou~ids, the pros~"c~ition I:)c!~c\!cs 
that  there is reasonable gl-ound to believe that the sr.ispect il??L)' Fi!:; 
t h c  juristliction ol' this court k~i. certain a~noilnt o I '  scasc~i-I::. ' : . ! - !c 

tjrst is the L~ct t l i :~t  he is living i n  \Li'cs~. .I'iii-lo~-. ' !  11,; ~~ro:; , ;c~~ti:~,i i  I 

has il~ii>si~:ation t.!iat t h ~  siisl.~ect ~.olcl tilt: P?:.i'i. i!12.c 11t: l i ! . i : ,  i ; !  
[<:I.\~LI!~:! \;j 1 1  ~ 1 2 ~ .  L in  V!CS~ Tiixor. 1 I I ( \ o ! - I ~ s ~ ; \ ,  ' !  112 !>i.:jjc~~-!!i(>j> L \  ) I ( . ;  



llic C O L I I - 1  tli:\t t l~c  :lcci~sccl is ~ i~ :~r~ . i cd  to OIL\ ~ > I I I . C : I  ( ; i l ~ l i o ~ ~ ~ ~ l l  \lie . 

; I C C L I S ~ C I  s;~!s Ilc is 110t ~l~;tl.l.iccI). 'I'ilc!, I I ; I \ ~  ~i O I I L , - I I I O ~ I [ / I  ~ , l ~ i l c l  
I I I I  t i  1 i i c  I I I ' s t  l ' i ~ ~ i ~ ~ l . .  I lc \voI.I,:; i l l  

s r I S  I : I I I ~ I .  LC'hc~i Ilc \\.:IS I ~ ) L I I I C I  Lo IJC in  liast I ' i i l l o l .  

lie \\::IS only, c~.ossilig illto E:~st r l?~i~or  \\ t i~lir~i~l L ~ I I Y  iclct~tific;~iio~l 
1~1x1's .  No\ \ .  tlic acciiscd Itno\vs tlint [ ~ c  is inclictccl I?) [ .  s t r io~~: ;  
c~.;nies, wllicli car[-ics scl-ior~s pc;inl:). 

15 /\ccorcling to the prost'ciition, thc acci~sccl pe1.so11 is tlic diruc~ 
pcrpcll-;'lor or  thc murclcr 01' C ~ ~ r l u s  M:~ia, ~ I L I L  lic i:; alsi, cli:~rgccl 
will1 other ~ i~ i~ rdc r s ,  as a parlicipanl in LC joint ctitur-pr.isc. 

I6 'Tl~el-eSore the prosecution rcqueslud tlic detention 01' thc accc~sccl 
f'or an initial period of' 30 clays. 

17 Tlac slcScns(c tliinlts that her client Iias iclen~i17cd himscll'as A~I-ccio  
G~~tct-rez aticl that his riamc is 1201 A ~ I - C C ~ O  I\/lali L3ao. She stl.oiigly 
objcctcci thc presentation by tlic prosecution 01' so~iic kind ol' 
statement that is not sigl~cd, to identify hcr client as tlic person who 
is accuscd in  thc i~iclict~~ient. 

18 l h e  defense also strongly objccts the allegations nlaclc by the 
prosecutor on tlie ground that none ol'thc allegations arc: supported 
by proper cvide~iee: thcrc has not bcc~i proclucccl any investigation 
report or report rrom the police regarding the illegal crossit1g oI'tlic 
borcler, allhoilgh since 21 April t l~e  Prosecution hacl 7 clays to 
produce it; there is IIO evidence the arrest that toolc place was last 
Wednesday or tlie 31st April was legal, the written statement 
obtained on 22."" April written in Baliasa to suppo~-t tlic allegation 
that the accused was arrested for illegal crossing cloes n o t  con lain 
any questioning pertaining lo illegal crossing 01- illegal entry. 

I9 According to tlic cleSense, the regulations are quite clear about tiic 
detention review. Section 20 ofthe UNTAET ~ e ~ ~ ~ l a t i b n  2000130 
states very clear that within 72 hour of tlie arrest the C;oui-t sl-~o~ild 
11old a review hearing to review the lawfuliiess of' tl-!i. ai.rcst ani! 

1 ., , , -? clctention. I f '  the accusecl was ari.estecl on ~ b " ' c l n ~ . ~ ~ l ; l ~ . '  t11~si- 1- 

hours Iiaci expirccl 1a.test on Saturil:~y. ' 1 ' 1 1 ~  !)rc;ic.!:~~tic,r! tcjo!.; 

Aprccio i i - r jn~  Malian:~ to Dili \vitl.ioul ail>. :?.i-~~st \,:,~:II.I-:!~I~ l~.~::p~ l ~ i ! ~ ;  
i!!~til tllc ])i.al.in.. ~- <e\ ~:I!.~s ~ , \~ i t l~o i~ t  :1,-1\; (I::cision i'i.oi-:! 21 ~L\L\ ;LC. 



2 1 Finally tlic clcli.nhc u ~ p r e s x d  l l i ;~t  CVCII  in tllc c ~ s ~ :  lhc C'(ILI: l 
consiclc~-ccl the arrcst Icgal, tlicl-o is no reason l i ,~  clclcnlion. 't'h2 
acc!!sccl is ;I l'i~nol-usc citi~(:~l \ , \~it l i  I.alnily i n  Dili, incl~iding a 
brolhc~- nncl a c o ~ ~ s i n  vvho is a I ,  ol'liccr, willing to 
accommocfatc the ~ccI!:;cc!. 

22 The po:;sibility of a [light I-isk co~ilcl be minimized by cunclilions 
Illat could bc iml~osecl by the (:o~irt, Sor cxal1111le 111c ~tcc~isecl would 
be ready to report evcryclay to [he police stalion, to s ig i  an 
~undertalti ng that hc will stay under tllc i LI~-isclicli~ii o f  Easl 'iTinio13 
and to stay. So as an alternative [he DcSclisc askecl Ibr a 
conciiti~nal release on s~ibstitutc restrictive meas~li-cs ii~lposccl by 
the Court. 

Applicable law 

UNrl'AET Reg~~lation 2000130, regarding thc arrcst tvarrants slales 
the following: 



24 Regal-cli11g the hcarings to review thc delcntio~ls t l~c s;~[nc 
Regulation stales thc Sollowing: 





37 Di~ring 1I1c court hcarillg, lllc ; ~ C C I I S O C ~  icIciiLili~~I Iii~n:,cl i'.\:, /\PI-ccio 
Gutal-cs. llis 1'a:hcr's namc is ('ipl-iano 13clli) t;i~tc:~.rc:;, hi:, 
motlie~.'s lialnc C'ipriana Sisincla. I lc clocs 1101 I,l~oc\/ o;aclly his 
date ol' birtll, but was born i n  1970, ai,p~.osinlatcly 24 /C;~I -S  0 1 ~ 1 ,  
born i l l  blaroho, 1)istl'icl of \P,ol~o~i;l~.o. 1 1 0  ;~lso tolcl tl lu co111-L t l ~ a !  
he is not yet marriccl but has o ~ l e  cliilcl cvhosc 11u11lc is .lo~li I:r.ia. 
r 7 I hc riiotlie~. 01' L l i ~ '  c l ~ i l r l  ir; 0 1 1 : l  R r i a .  ' ~ I I c  cliilcl a l l t l  I~ is  ~lioilicr 
resiclc in Atambua in Wcst 'limor (Incloncsia). Bcl't)~-c lhc r~rrcsl 
hiliiscl f' was also living i n  Atanibua in Wcst ?l'i~nor, in  I~lctoncsia. 
I-Ie is a 1':1r111er. 

The c0~11-t cannot taltc into accounl the prosccutiol~ siilxnissions 
that "cr P V ~ ~ ~ I C ' S S  f>o/ll the 1999 inciclent.~ w r s  hsollghl lo flrc Wfcrlicri7rr 
police stlltion LII?C/  M ~ L I L / ~  LI ~Iclte117~11t hefi~rc the po/icc ~~o/7f~f"lr/ik'/g 
in fkont o f '3  PNTL crnd 2 ifitely71-efers t/~trt Ayrecio Gi.;lc>~-cz LIML! 

Aprccio li.klli Dcro were t / 7 ~  S L I I ~ C '  pe~,yon ". Thcrc is 110 cvitlcncc lo 

support the prosecution srrbniissions ancl the coc~t-1 cannot accept as 
evidence the statement not signccl by tlic said witncss nor the 
interpreter phone call to the prosccc~tion by tllc i titcrprcf cr 
confirli~ing that Aprccio is tlie person lic was reli.rr-i~~g to. Also, 
the c o ~ ~ r t  cannot considc~- what tlie prosecution has bccn lolcl by thc 
policc officer 01- interpreters as a tcstimony. I t  i:; true, as L I I I C ~ ~ ~ I ~ I I C C I  
by tile prosecution, that hearsay evidence is aclrnissil~lc. I locvever, 
the prosecutor cannot be considel-ecl as a vlitncss in th i s  casc. l icr 
submissions are considerccl as allegations 01' a party i n  the 
procecdjngs ancl not as testimony of a witness L I I I ~ C I -  mth .  

29 From tlic cloc~iment on tlie file and especially t l ~c  staten?cn? ol' 
Amaral Joao made in October 2002, i t  is clearly mcntionecl t l~at:  



3 1 I t  is not clispiltecl lhal ,r\l-~rccio is thc nalilc ol'tlic ~,c~.sc)ii I,~.ot~gli~ 
bcli,i.c ~ l l c  court nncl t ha t  Iiis I.~ttlicr's name is (yyl~'ianc-I l3cllo 
Giitc~.~.cs, his iiioLIi~~.'s IILIIIIC C'ypri;~li:~ Sisi~icla, w a s  lx)1.11 ill 
Mal-obo, L>istrict of' Bobonaro, has one cliilcl WIIOSC 11a11ic is .j011i 

[;ria, tllat thc ~notllcl ol'tlic cliilcl is Oiia 13rin ancl that tlic cliilcl nr~cl 
his ~liotlicl- reside ill /\tarnlxla in  West l'imor (Inclolic:;ia), w1ici.o 
i 1 1 ~  ;II.I.CSLCCI ~ ~ ~ ' I - S C I I  wn:, aI:;r> living bc!'crl: his arrest. Al l  t h c  p:~rlics 
also 321-cc Ilia1 lhc a~-rcstccl 1x1-son is a l.:~i-liicr. 

32 What llas to be veri[iccl are thc other namcs of thc an-estecl person, 
his agc and his civil stati~s. Wi tho~~ t  ally ID card fio111 the arrcskccl 
person, it is not easy to clcterl~~ine at this stagc those issues. 

33 With respect to the agc, the indictment on the lilc proviclcs lhat 
Aprccio is approxi~iiatcly 30 ycars old while t l~e  arrcslecl person 
says that he is al~proximatcly 34 years olcl. 'Thc c o ~ ~ r t  is satisliccl at 
his stage not ~ i t l ~ ~ t a ~ i c l i ~ i g  li~rllicr invesligations that the arrc:;lccl 
person age nlay bc between 24 anci 30. 

34 With respect to the civil status the court also consiclcrs at this stage 
that the arrested person has a chilci whose molher is a pc2rson callcct 
011a Bria. VVhetlier or not Aprecio is single or lnarriecl to Ona Bria 
coulcl be detel-ininccl later for p ~ ~ r p o s e  of collecting all the relevant 
details of the arrested person. 

35 Wit11 respect to the other ~ ~ a m e s  oFAprecio, it is also clear that hc 
has bee11 refereed to as Aprecio Mali Dao, Aprecio Gutcrcs, 
Aprecio NIau B L I ~ ~ .  

36 Apart from Aprccio, all those o t h e ~  i~amcs have to be later cl;ll.ifir-c! 
by tlic li~.osecution together. wit11 any other r c l e ~ ~ a i ~ t  i<jiie r e la i i~ ;~  I:, 
the iiiclictmcnt beIorc p~-climinal.\ 11c:lring. 



i 11 i l ~ c  i ~ i ~ l i c ~ ~ ~ ~ c ~ i t .  I . ' I X ) I ~  tllc c I~~)c i~~i~ci i t  011 ~11c li lc ~ I I - I L I  csl-~ci:~l I \  [ I I C  
S ~ L I ~ C I I I C I I ~  0 1 .  : \ III :IK;I~ slo:\o i n  tjctobc~. 2002. i t  is ~ I C ; I I . I \ ,  ~ i l c ~ \ i i o ~ ~ ~ : ~ l  
tlic I I ~ I I I C  0 1 .  . l / ) ~ , c ~ c ~ i o  (l.:\:U), / / ILs  / ~ i l . / / i  I ~ ( I I I / L ,  i.s , \ / ( / / I '  I J L / o ,  / ? I / /  !jL> 

c/oe.s 1 7 0 t  i[,scl i / ~ i , s  . S I I I ~ I ~ L / I I / L ~  / / O \ I ~ ,  / i i .s  / ~ I [ / / ~ J I . ' . s  i / ( / i i i c 8  1,s ( . ' i , i ~ ~ , i ( / ; / o ,  //L, 1,s 

f i ' o / i i  !\/iri.o/lo. .['lie acci~scd hinlscll' ~ldlnittcil ~ 1 1 ~ 1 1  llc is /\pl.ccio 
I'l-o~n i 'vln~-ol~o, ancl son 01' ('ipriano. 

38 Without calling the witnesses unclc~-lined by the p~~nscci~t ion iijr 
lilrlhcr icle~~lilicalion, tllc coi~rt  is con\li~icccl 211 tllis stagc 111:11 

. . 
wl~atuvcr 0111c1. 1i;l11le 01' A~~rec io ,  lltc put-son U I ~ C I L ' I '  C L I C ; ~ O C ~ J /  I < ,  ~ I ? C  

one suspected ol' having com~nittccl tlic cri~iic ol' 1i1~1rclol- ;~llcgccl. 

39 Oilicr clctails 01' tllc accusccl could be clarilicci latcr clu~-ing thc 
preii~-~ii; ia~ y hearing, togcther \villi any other clcl'c~l i n  Ihc 
inclict~ncnt. Whcther or not this Aprccio is tlic one ~ v h o  co~nmittccl 
thc al lcgecl crimc will bc clccidecl on with lllc consiclcralion o f  thc 
nierit oi'the case. 

40 Thc coc~rl cloes ~ i o t  liave any cviclencc relali~lg lo tlie initia! 
detention by thc PNrT'I, lor. the ollencc of' illegal crossing I11c 
borclcr. The prosecution clicl 11ot submil ally c l o c ~ ~ ~ i i c n ~  showing tliat 
Aprccio was 171-st arl,estecl lor orclinary crimes by the Dosder 
Control Unit  on LVednesclay 2 1 April 2004. From tlic elcmcnts on 
tlic file, we ca111iot say wl~etlicr the first arrest was lcgal 01- nol. 
Probably the police should have bl-o~~ght  t11c ~ C C L I S ~ ~  bcibre a 
judge wi~h in  72 IIOLII-s and the juclgc cuulcl liave clcciclccl on the 
issue of arrest So!- illegal crossi~ig tlie bol-dcr. 

41 With respect to the arrest by the Serious Crimes Unit, il  is tl-ue, as 
t~~icler l i~~ecl  by the clefe'ense that tlie acc~[sect has been XI-cstcci 
witl~out any warrant of arrest. Howevc-1-, Section 19A.4 I ) )  (IS 
UNTAET Regulation 2000/30 says that the police niay arres! a 
suspect \vithout a warrant when there arc I-cnsonablc grounds t o  
believe that the si~\pcct committccl a crime (ailcl iii OLII- c a w  t i~c  
Inclictmenl ju\tiliec this p i e s l i ~ l i ~ t i ~ n )  ;l~icI 111;11 1 1 1 ~ 1 . ~ '  i c >  ::I? 

im~ncctiatu liliclihoocl that beibrc a italerant coulcl hc t , t i l i~ i l l i ,c l  L!~I- 

s ~ ~ s p e c t  i ! , i l l  llw (a150 poc,siblt: i t 1  OLII .  C C L ~ , ~  c ~ ! ! \ i ~ ~ ~ : ! i t l g  L;I:L! 



-17 L V i ~ l l  r c s~~cc l  to 1I1c o b l i ~ ~ ~ ~ i o ~ t  to 0ri1tg [ I I C  htthpcc[ \ \  i ~ l l i ~ i  72 l)o~il.\, 
and li.oln tltc a~.~-cj t  i -cl~j~-t  s~11~11iittc~I 0 1 1  tlic Illi. 1 1 1 ~  C O L I I  I co~~~.iclt:i-\ 
tlint the ai-rcsi oI. /\pl.ccio J ~ ) I -  hcl-io~~b cri111ch occ~i~.i.c~l 011 L I I C  2-4"' 
April 3004 at 1 I li4(> Ah/]. Aceorcling to tltc clctllc~its 011 illc lilu ,111cl 

tlie repor1 ~natlc by onc ol' thc j~1clgc:s ot' thc Spcc i~~l  I'al~cls 
available at tltat rno~~~c l? t ,  tlic matlcr was brouglil hclijrc ~ l l c  jclcl~c 
on 2-1. April i l l  tlic c\!cni~lg, ancl tlic case \,\at; \cl~c~lult:tl li,l- lic:!~.i!i~ 
on 36 April 3,004. l'hcrcl'ore tllc C ~ I L I I - t  rc ;~l i~cs  tliul tlic F".osccution 
tricd twicc lo hnvc :I hc.;!ri~?~ \ljli!l~in 71 110111-5, on /I i(\ \\ic.c.l\cntl aiid 
on Monclay nior1ii11g. 

43 With rcspcct to the issue ol'arresting A~I-ccio  whilc Itc was al~-c:~ciy 
arrcstcd for anotllct- O I ~ ~ I I S C ,  the C O L I ~ L  docs 1701 li~icl ally problc~l? 01' 
arresting lor a murder someone alrcacly a~~rcstecl hi- c~.ossing tlic 
border once it comes out cluring the invcstigalion tint ~ h c  pcrsoii 
al-rested is also accused 01' other crimcs. 011cc IIK inlbrmatio~i is 
co~iJ'ir~-riec\ the police investigator can arrest hi111 T(lr tile new crime. 

44 From the evicle~icc in support of  the indic117ncnt t l~cre are I-easons lo 
believe that /\PI-ccio was a membcr ol' the Daclar~~s i'ulerah I'LIL~II 
Militia and that he was involvecl in  the I I ~ L I I - ~ C I .  ol 'a  numbet. ol' 
people, cspecir~lly in the attack on the Mul~iu area. 'I'l~ci-c arc 
allegations that the acctlsed cailglil one of the victinls nnmcd 
Carlos Maia w110 attempted to escape ancl stabbecl 1ii1i1 lo clcath. 

45 Aprecjo may he suspected of other crimes uncicrlinecl by the 
prosecutor during the hearing. ETowcver, the court considers at that 
stage that Aprccio is only charged lor tlic r n u r c l t r  o f  a n~lriibcr oi' 
civilians mentioned in count 8 of thc i~~dict~i icnt .  

46 There are reasons to believe that Apr-ecio n~ay  flce 11-!e .j ~ic'isc!j(:ticiri 
of tlie court onco rclcasect. 



40 I ~ u ~ - t I ~ c t ~ ~ ~ ~ o r c ,  tlic I':lct lhnl  lie II:IS ;~l~.c:lcl\~ 1i;ccl i n  Glicst ' I ' i i i l c ;~ .  

\vlicrt: lie can hoep ilscli~l cotitacts, aticl 111~11 all Ilis otllcr 5 0  co- 
acctrsccl arc s~rpposc:cl to hc ill V/c>;t ' I ' i  l i~ol inct-o;~~,~:, 111c t-isl\ o f  
lligi~t. 

Srubstikaate restrictive rmleatia!ries 

50 'I'hc defcrisu p~.oposccl thal, slio~ilcl the C'o~11.t cunsiclc~. that lllerc 
wcrc l.easoi~able grounds lbr dclct-\ti011 L I I ~ C I C ~  Scction 20.8, i t  
sho~~lcl clcal wit11 t l i ~  casc uriclcr Section 3 1 UN'I'/\I1'1' I'\cgulatiol~ 
200 1/25, whicli providcs sctbstitutc I-cstrictivc r~~c:~surcs as ai7 

alterr~ative to an ordur ol'cletcntion. 

5 1 In this case, tllc Co~lrt coiisiclers that the grour~ds for  cletention 
exist. 

Period of dctenntioan 

52 T l~c  prosecution recl~tcsted for an initial periocl ol'cletcntion 01-30 
clays, rercr.riug [nay bc to Section 20.9 ol'tl~e I-ules which says: 
L L  The l ~ ~ v e s l i g u t i ~ ~ g  jrtclge s h ~ ~ l l  review the ~/etev/iion of LI s'l~specf 
e v e ~ y  30 c/~ly,s irnt/ i.s.sue orc/ei.,sjbr. the f~l1./11er. tleten/ior~, ,s~~h.sti/z~tc 
me~r,sz~res or f?)r t l~c  releclse c?f't/7e sz~spect " 

53 That obligatio:~ to'revicw the detention every 30 days is valid to 
the suspects. With respect to the accused l~crsons whose 
inclictn~ents are before the court, that obligation ceases. The 
accused is in the hancls of the court which can assess at any 
molllent the necessity of dete~ntion at his ow11 motion or at the 
request of'the clefet~se, accorciing to Section 39.5 M'I-iich says: 

" 

tl7eit- olt'n 1i1otio11 01.  ( ~ t  the I*CC/ I IC .S~  of'thc N L ' L . Y I . C L I ~  0 1 -  I7i.s or her 
Ieg~i I  I . ~ / ) I - ~ J . S ~ I ~ I [ / / ~ \ . L ) ,  / l lc  , ~ X I I X ) /  O ~ ' ; L I [ / , ~ V , C  . . 0 1 .  [ I I Y  C O I I I / ) ~ ~ I L ~ I ~ ~ , J / I ~ ~ < ~ : ,  
.~ha / l  cl.s.scs.s 1I1c I I C L . ~ . S . S ~ ! \ .  ~ f ' t ! ] ~ '  ~I~tellliu17 oJ'tI7~ (;c.L.I!x.L/c/  ;:I 
U ~ . . L * O / Y / ~ / I I L ~ L <  l.it/~ sect ;O 11 .?() (!/. / / I C  / > I ~ P , S L ~ I ~ /  i.cj;.;i //uii{, I ?  / i i ~ /  /;IC/-\ , .  



54 /'lie C O L I I . ~  tlic~~cl~c~rc clcc~iis i i  b\~i[;lhlc to OI .LICI .  t11c clclc~~tioii 0 1 .  [ I I C  
;~cciisccl i11itiI tlic ckitc ol.~lic p~ -c I i~ i i i~~a i .~  !ic;)rii~g \ \ ~ l i i c l ~  11~1s to 

scl~ccl~~lccl \ el.\ boon pt~~.su:i~it to Scclion 2 0 .  1 oI'l.11\! I / \ I ,  1 '  
L<cg~~!:~tioii 2000 /?0 .  I:oI- Lhu t I'casolls i t  is Iicccst,al.y li,~. t l~c  coi11.1 lo 
ordcr tlic ~ I . O S C C L L ~ ~ C ~ I I  to clarily all thc pencling iss~ics rcl~~ling to 
111e otllcr na1iies, tho civil s t a t ~ ~ s  ancl tlic agc 01' the ;ICCLISOCI \\iiLliin 

o ~ i c  \vccl\ iogcl l i~~.  will1 ally olllc~, ~.clevnii~ issue rcl:lli~lg to lllc 
incliclnic~lt. 

5 5  I t  will be tl~ercl'orc possible ~ O I -  ~ l l c  clclknsc to 1 7 1 ~  will1 t l ~ c  Court 
the response lo the incliclmcnt, il'aliy, as so011 a:; possihlc il l  O I . C I ~ I .  
to l~olcl thc 131-c1irninal.y hearing soon aStcr.. 

56 C O I I ~ ~ ~ I I I S  the arrest ofthe accrsecl person. 

57 Orders the clctention o r  tlic accusecl ~111til the elate of iI:e 
preliminary hearing. 

58 Orders tlie pr-osecution lo clasily tlie issuc oSt11c ollicr rlamcs o('tllc 
acc~~secl anci of Iiis civil status within one week (by 6 May 2004). 

59 Aslts the clefcnse to file with the COLII-t tllc response to tile 
i l ~ d i c t ~ ~ ~ e n t ,  if'any, as soon as possible Sor the preliminary licaring 
to be held soon afier. 

Dili, 29 April 2001 




