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ORDER TO COUNSEL FOR MR HASSAN HABIB MERHI ON CONFIDENTIAL
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Mr Norman Farrell & Mr Alexander Hugh ~ Mr Emile Aoun, Mr Thomas Hannis &

Milne Mr Chad Mair
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1. Documents may be filed before the Special Tribunal with a marking of ‘public’,
‘confidential’, ‘confidential and ex parte’, or ‘under seal and ex parfe with limited
distribution’. The ‘Practice Direction on Filing of Documents before the Special Tribunal for

Lebanon’ governs this. Article 6 (1)—referring to these four classifications—provides that:!

Subject to Article 7 (5) (d) of this Practice Direction, where a document bears one of
the classifications under paragraph (1) (b)-(d), all related documents (responses, replies, etc)

shall bear the same marking, unless otherwise authorised by a Judge or Chamber.?

2. The Pre-Trial Judge has held that ‘associated filings’—namely those connected to the
original document that was filed confidentially but that may not be termed, for example, a

‘response’ or a ‘reply’—fall within Article 6, finding that:

The Pre-Trial Judge notes that by giving the Response to the Request for Amendment a public
character, the Defence, without having been authorised to do so, made public the existence of
the Request for Amendment, which was classified as confidential by the Prosecution. The

Defence could not do this and, consequently, has exceeded its rights.

If it wished to challenge the confidentiality of the Request for Amendment, the Defence
should have submitted, confidentially, its observations to the Pre-Trial Judge who, seized of
that matter, is the only one to have jurisdiction to rule on the confidential character of that

request and any associated written submissions that have been filed.?

3. The Trial Chamber has explicitly agreed with, and followed, the Pre-Trial Judge’s
interpretation of Article 6 and, on 5 October 2016, made an in-court order reminding counsel

of their duties under the Practice Direction.*

4, On 14 December 2017, however, counsel for the Accused, Mr Hassan Habib Merhi, in

contravention of Article 6, publicly filed a motion’ that was associated with a confidential and

I'STL/PD/2010/01/Rev .2, 14 June 2013.

2 Article 7 (5) (d) provides that a later change of classification of a particular document ‘shall not affect the
classification of any other related document’.

3 STL-11-01/PT/PTJ, Prosecutor v. Ayyash, Badreddine, Oneissi and Sabra, F0413, Decision on the
Classification of the Prosecution Request for Amendment of 17 August 2012, on the Prosecution Motion to
Reclassify the Joint Defence Response of 10 September 2012 and on the Joint Defence Response of
11 September 2012, 14 September 2012, paras 13-14.

4 Transcript of 5 October 2016, pp 32-45, with order at pp 44-45, ‘Decision Reclassifying Oneissi and Sabra
Defence’s Requests dated 3 and 4 October 2016°.

3 F3483.
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ex parte filing. The Trial Chamber immediately ordered that the motion be reclassified as
‘confidential’.®
5. Such breaches of the Practice Direction must not recur.

0. Counsel for Mr Merhi are again reminded of its existence and effect, and are ordered
not to breach Article 6 of the Practice Direction on the Filing of Documents before the Special

Tribunal for Lebanon again.

Done in Arabic, English, and French, the English version being authoritative.

Leidschendam,
The Netherlands
15 December 2017

Judge David Re, Presiding

¢ By email from the Trial Chamber’s senior legal officer to the Registry’s Court Management Servides.Segh o
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