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1. The Prosecution seeks, under Rule 155 of the Special Tribunal's Rules of Procedure 

and Evidence, the admission into evidence of three witness statements of Witnesses PRH078, 

PRH678 and PRH550 (Mr Toby Smith), and one accompanying document-the documentary 

record of Witness 078's original interview. The statements are relevant to attributing 

telephones to the Accused, Mr Salim Jamil Ayyash. 1 Counsel for the Accused, Mr Ayyash 

and Mr Mustafa Amine Badreddine, responded to the motion, and the Prosecution filed a 

reply. 2 

SUBMISSIONS 

Prosecution submissions 

2. The Prosecution submits that the statements are relevant, probative and reliable, and 

none of the statements go to the acts and conduct of the Accused as charged in the 

consolidated indictment. 3 

a. Witness 078 

3. Witness 078 is a professional who had a relative of the Accused, Mr Ayyash, as a 

client and provides evidence about two telephone numbers that the Prosecution seeks to 

attribute to Mr Ayyash. The Prosecution submits these numbers are Mr Ayyash's Beirut 

landline and one of his personal mobile telephones. Call data records will show contacts 

between Witness 078's business landline and these two telephones. 4 

4. Witness 078's evidence provides several dates during 2004 and 2005 on which the 

witness had appointments with Mr Ayyash's relative. The Prosecution submits that call data 

records will show that three personal mobile telephones and one 'blue network' telephone 

attributable to Mr Ayyash activated the cell tower providing coverage near Witness 078's 

1 STL-11-01/T/TC, Prosecutor v. Ayyash, Badreddine, Merhi. Oneissi and Sabra, F2168, Public Redacted 
version of Prosecution Motion for the Admission of Witness Statements pursuant to Rule 155, 3 September 
2015, paras 1-4. 
2 F2205, Public Redacted Version of: Ayyash Defence Response to the Prosecution Motion for the Admission of 
Witness Statements pursuant to Rule 155, 18 September 2015; F2204, Badreddine Defence Response to 
"Prosecution Motion for the Admission of Witness Statements pursuant to Rule 155", 17 September 2015; 
F2220, Prosecution Reply to Ayyash and Badreddine Defence Responses to "Prosecution Motion for Admission 
of Statements Pursuant to Rule 155" dated 3 September 2015, 25 September 2015. 
3 Prosecution motion, paras 10 and 20-21. 
4 Prosecution motion, paras 2-3, 11-12, 14. 
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place of business. Witness 078's evidence is therefore relevant to attributing those telephone 

numbers to Mr Ayyash. 5 

5. Witness 078's statement of 20 March 2015 incorporates the transcript of an audio

recorded interview with Prosecution investigators taken on 17 May 2010. Witness 078 did not 

initial every page of the 66-page transcript, but the Prosecution submits that this minor 

omission does not diminish the reliability of the statement because the witness acknowledges 

the original interview and affirms its contents. The Prosecution submits that the original 

interview is reliable, notwithstanding that it does not itself comply with the relevant Practice 

Direction on taking witness statements for admission into evidence under Rule 155,6 because 

Witness 078 signed a witness acknowledgement, gave the interview voluntarily, was aware 

that it could be used as evidence before the Special Tribunal, and was aware that giving false 

testimony could result in prosecution. 7 

6. The Prosecution requests the admission into evidence, as an integral part of Witness 

07 8 's statement, of a documentary record of the original 2010 interview. This includes a copy 

of an evidence envelope containing the audio recording, the original acknowledgement signed 

by Witness 078, a print-out of the electronic information provided by Witness 078 at that 

interview, and a handwritten page shown to the witness during the interview. 8 

7. Counsel for Mr Badreddine oppose the admission into evidence of Witness 078's 

statement under Rule 155 because the statement does not appear on the Prosecution's exhibit 

list, filed under Rule 91, which they submit is a prerequisite for admission. 9 Counsel for Mr 

Ayyash specifically takes no position on this issue because the original audio transcript 

appears on the Prosecution's exhibit list. 10 

8. Counsel for Mr Ayyash and Mr Badreddine submit that Witness 078's statement 

cannot be admitted under Rule 155 because it attributes a telephone number to an Accused, 

and therefore goes to the acts and conduct of the Accused. 11 Furthermore, counsel for Mr 

Ayyash assert their right to cross-examine Witnesses 078, submitting that no other witnesses 

5 Prosecution motion, paras 2-3, 13-14. 
6 STL-PD-2010-02, Practice Direction on the Procedure for Taking Depositions under Rules 123 and 157, and 
for Taking Witness Statements for Admission in Court under Rule 155, 15 January 2010. 
7 Prosecution motion, paras 6-7, 22-26, 36-38. 
8 Prosecution motion, paras 34-35. 
9 Badreddine response, para. 3. 
10 Ayyash response, paras 9-10. 
11 Ayyash response, paras 2-5; Badreddine response, paras 2-5. 
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will be called to testify about similar facts. 12 Counsel for Mr Badreddine take no position on 

the admissibility of the associated exhibit, and counsel for Mr Ayyash, in the event that 

Witness 078 is called for cross-examination, do not oppose to its admission into evidence 

after the witness appears. 13 

b. Witness 550-Toby Smith 

9. Mr Toby Smith, a Prosecution investigator, appeared as a witness on 27 October 

2015. 14 He interviewed Witness 078 in 2010 and created an investigator's note about that 

interview on 18 May 2010. On 19 July 2013, he recorded a witness statement incorporating 

that note to make it compliant with Rule 155. He obtained an electronic copy of the 

appointments described in paragraph 4, above. His statement also contains other procedural 

details about his interview with Witness 078 and confirms the landline telephone number of 

Witness 078's place of business. 15 

10. The Prosecution submits that Mr Smith's statement is reliable, despite his not signing 

each page of his prior statement, because he expressly acknowledged the investigator's note 

and met every other requirement under the Practice Direction. 16 

11. Counsel for Mr Badreddine take no position on the admissibility of Mr Smith's 

statement. 17 Counsel for Mr Ayyash, on the basis that Witness 078 will be required to appear 

for cross-examination, do not oppose admitting his statement under Rule 155 after Witness 

078 appears. 18 

c. Witness 678 

12. Witness 678 provides evidence that corroborates Witness 078's personal mobile 

telephone number and business landline telephone number. The Prosecution submits that the 

statement is reliable-even though the witness was not provided with a copy of the Special 

Tribunal's Rules-because the statement demonstrates awareness that the witness could be 

prosecuted for contempt for false testimony. Similarly, even though the witness's statement 

lacks Mr Smith's express acknowledgement that he was the interviewer, Mr Smith signed 

12 Ayyash response, paras 6-8, 10-12. 
13 Badreddine response, para. 2; Ayyash response, para. 2. 
14 Transcript of27 October 2015, p. 15. 
15 Prosecution motion, paras 4, 9, 17-19. 
16 Prosecution motion, paras 29-30. 
17 Badreddine response, para. 2. 
18 Ayyash response, para. 12. 
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every page and signed a later statement attesting that he observed Witness 678 signing the 

relevant pages. 19 

13. Counsel for Mr Ayyash, assummg that Witness 078 would be made available for 

cross-examination, do not oppose admitting Witness 678's statement into evidence under 

Rule 155, though they request that its admission be deferred until after Witness 078 appears 

for cross-examination. 2° Counsel for Mr Badreddine take no position on the admissibility of 

Witness 678's statement.21 

Prosecution reply 

14. The Prosecution, in reply, submits that evidence attributing a telephone to a person, 

even an Accused, does not, by itself, constitute acts and conduct of the Accused. It further 

argues that the Rules do not require every statement of a witness to be on its exhibit list-that 

a witness appears on its witness list is sufficient notice that it will rely on their evidence.22 

DISCUSSION 

15. In earlier decisions, the Trial Chamber determined the procedural safeguards for 

admitting statements into evidence under Rule 155.23 These allow it to receive written 

testimony in lieu of live oral testimony in the courtroom. In particular, a statement must meet 

the basic requirements for admission into evidence under Rule 149 and, if going to proof of 

the acts or conduct of the Accused, may not be admitted without cross-examination. In 

addition, Rule 155 (C) states that the Trial Chamber may decide, providing reasons, that the 

interests of justice and the demands of a fair and expeditious trial exceptionally warrant the 

admission of a statement or transcript, in whole or in part, without cross-examination. These 

principles are applicable here. 

16. The Trial Chamber, having reviewed the statements and the transcript of the audio

recorded interview, find them relevant to and probative of attributing telephone numbers to 

19 Prosecution motion, paras 4, 8, 15-16, 27-28. 
20 Ayyash response, para. 11. 
21 Badreddine response, para. 2. 
22 Prosecution reply, paras 4-11. 
23 S TL-11-0 I/PT /TC, F093 7, Decision on Compliance with the Practice Direction for the Admissibility of 
Witness Statements under Rule 155, 30 May 2013, para. 13; F1280, First Decision on the Prosecution Motion 
for Admission of Written Statements Under Rule 155, 20 December 2013, paras 7-14; STL-11-01/T/TC, Fl 785, 
Decision on the Prosecution Motion for Admission under Rule 155 of Written Statements in Lieu of Oral 
Testimony Relating to Rafik Hariri's Movements and Political Events, 11 December 2014, para. 3; F2062, 
Decision on 'Prosecution Motion for the Admission of Locations Related Evidence', 9 July 2015, para. 5. 
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the Accused, Mr Ayyash. Notwithstanding some mmor deviations, the statements 

substantially comply with the relevant Practice Direction, and Defence counsel do not contest 

their reliability. 

17. The Prosecution submits that the telephone numbers are attributed to Mr Ayyash and 

that the dates assist in attributing other telephones to Mr Ayyash. The Trial Chamber has held 

that, in principle, evidence establishing that a person used a particular telephone number does 

not always, of itself, go to the acts and conduct of the Accused.24 Witness 078's evidence may 

go toward the acts and conduct of the Accused but, at best, is rather limited, providing two 

telephone numbers for a relative of Mr Ayyash and appointment dates for that relative. As, 

counsel for Mr Ayyash has provided cogent reasons for cross-examining Witness 078, the 

witness should be made available for questioning by the Judges and cross-examination by 

Defence counsel. 

18. Additionally, the Trial Chamber has previously held that a witness statement does not 

need to be on a party's exhibit list to be admitted into evidence, as long as the opposing 

parties have notice of the scope of the witness's evidence.25 As counsel for Mr Ayyash point 

out, Witness 078's statement incorporates the transcript of the 2010 interview, which appears 

on the Prosecution's exhibit list. The Defence, therefore, had sufficient notice that the 

Prosecution could rely on this evidence. 

19. Furthermore, the Trial Chamber considers the documentary record of the original 

interview an inseparable and indispensable part of Witness 078's statement. No Defence 

counsel took issue with this request. It is therefore admissible as an associated exhibit. 

20. Counsel for Mr Ayyash requested that the Trial Chamber defer admitting the 

statements of Witnesses 550 and 678 and the associated exhibit into evidence until after 

Witness 078 appears for cross-examination.26 The Trial Chamber will provisionally admit the 

statements and exhibit into evidence at the next convenient court sitting, marking them for 

identification until Witness 078 appears for cross-examination. 

24 F2062, Decision on 'Prosecution Motion for the Admission of Locations Related Evidence', 9 July 2015, para. 
39. 
25 F2224, Corrected Version of 'Decision on Prosecution Motion for the Admission of the Statements of 
Witnesses PRH056 and PRH087' of 29 September 2015, 5 October 2015, para. 18; F2282, Decision on 
Prosecution Motion to Admit the Statements of Witnesses PRH575 and PRH703, 21 October 2015, paras 17-19. 
26 Ayyash response, para. 2. 
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DECLARES admissible, under Rule 155, the statements of Witnesses PRH550 (Toby Smith) 

and PRH678 as listed in Annex A to the motion; 

DECLARES admissible, under Rule 155 (C), the statement of Witness PRH078 and, as an 

associated exhibit, the documentary record of Witness 078' s 2010 interview as listed in 

Annex A to the motion, and requires the Prosecution to make the witness available for cross

examination under Rule 156; and 

DECIDES that it will, at the next convenient court sitting, provisionally admit into evidence 

the statements of Witnesses PRH550 and PRH678 and the associated exhibit, and, at a 

suitable point in the proceedings, formally admit all of the statements and the exhibit into 

evidence. 

Done in Arabic, English, and French, the English version being authoritative. 

Leidschendam, 
The Netherlands 

29 October 2015 

Judge David Re, Presiding 

~ 
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