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1. The Trial Chamber, in a decision on 22 May 2014, dismissed on procedural grounds a motion 

filed by counsel for the Accused, Mr. Hassan Habib Merhi, alleging defects in the form of the 

consolidated indictment against Mr. Merhi and the other four Accused, Mr. Salim Jamil Ayyash, Mr. 

Mustafa Amine Badreddine, Mr. Hussein Hassan Oneissi and Mr. Assad Hassan Sabra, filed on 7 

March 2014.1 

2. On 30 June 2014, at counsel for Mr. Merhi's request, the Presiding Judge of the Trial Chamber 

granted leave to reconsider that decision.2 The Trial Chamber then, on 3 July 2014, reconsidered and 

reversed its decision to dismiss the motion on procedural grounds. It then considered the arguments 

of counsel for Mr. Merhi alleging defects in the form of the consolidated indictment, and the 

Prosecution's response, and dismissed the motion.3 On 14 July 2014, counsel for Mr. Merhi 

requested, under Rule 90 (B) (ii) of the Special Tribunal's Rules of Procedure and Evidence, 

certification to appeal that decision.4 The Prosecution opposed the motion.s 

ISSUE FOR CERTIFICATION 

3. Counsel for Mr. Merhi have identified for certification for interlocutory appeal, the following 

issue, summarised in the question:6 

Did the Chamber err in finding that Mr. Merhi has been clearly and sufficiently informed of 

the material facts supporting the charges laid against him under each count? 

Defence counsel identified three sub-headings of legal error: 

(i) Lack of reasoning on the 'non-material' nature of the alleged facts: the Trial Chamber 

summarily and without reasoning concluded that the circumstances of Mr. Merhi's joining 

the alleged conspiracy and his alleged role in the preparatory acts constitute evidence and not 

material facts; 

1 STL-ll-OllT/TC, Prosecutor v. Ayyash, Badreddine, Merhi, Oneissi, and Sabra, Decision Dismissing Merhi Motion 
Alleging Defects in the Form of the Consolidated Indictment, 22 May 2014. 
2 STL-II-0I/T/TC, Decision on Leave to Reconsider Two Decisions on Challenges to the Form of the Indictment (Merhi 
Defence), 30 June 2014. 
3 STL-II-0I/T/TC, Decision on Merhi Defence Motion for reconsideration of Decision of 22 May 2014 on Alleged 
Defects in the Form of the Indictment, 3 July 2014. 
4 STL-ll-OllT/TC, Merhi Defence Request for Certification to Appeal the Decision of 3 July 2014 on Defects in the 
Form of the Indictment, 14 July 2014. 
5 STL-ll-O l/T/TC, Prosecution response to "Requete de la Defense de Merhi en certification de J'appel de la decision du 
3 juillet 2014 sur les vices de forme de l'acte d'accusation', 21 July 2014. 
6 'La Chambre a-t-elle erre en conc1uant que Merhi etait c1airement et suffisamment informe des faits materiels 
supportant les charges a son encontre sous chaque chef d'accusation ?', Merhi Defence motion, para. 8. 
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(ii) Legal characterisation of the alleged material facts: the Trial Chamber erred in concluding 

that that the absence of legal characterisation of the material facts does not constitute a proper 

challenge alleging a defect in the form of the indictment; and 

(iii) Material facts linked to the characterisation of the crime of conspiracy: the Trial Chamber 

erred in holding that the date and circumstances of Mr. Merhi's joining and participating in 

the alleged conspiracy are sufficiently specific. 

4. Counsel for Mr. Merhi argue that the identified issue would affect the fair and expeditious 

conduct of the proceedings because it infringes Mr. Merhi's fundamental rights, protected by Article 

16 (4) (a) of the Statute of the Special Tribunal, and affects their capacity to prepare for trial.7 The 

immediate resolution of the issue by the Appeals Chamber could contribute to significantly 

expediting the proceedings.8 

APPLICABLE LAW 

5. Rule 90 (B) (ii) provides that a Chamber may certifY a decision for appeal on a preliminary 

motion if two cumulative criteria are satisfied: first, the decision must involve an issue that would 

significantly affect the fair and expeditious conduct of the proceedings or the outcome of the trial; 

and second, that an immediate resolution by the Appeals Chamber may materially advance the 

proceedings. The 'parties applying for certification to appeal a decision must take care to ensure that 

they specifY the appealable issues in that decision.,9 A request for certification is not concerned with 

whether a decision was correctly reasoned or not. This is a 'high threshold', and a grant of 

certification will therefore be exceptional. 10 The strict standard that the Trial Chamber must apply in 

considering motions for certification requires not only a clear and precise identification of the issues 

in the challenged decision but, above all, an accurate one. I I 

7 'Cette question est susceptible de compromettre I' equite de la procedure car elle touche au droit fondamental de 
l'accuse d'etre informe des charges pesant contre lui, au sens de I'article 16(4)(a) du Statut, et affecte la capacite de la 
Defense de se preparer utilement au proces.', Merhi Defence motion, para. 9. 
g '[S]on reglement immediat par la Chambre d'appel pourrait aussi faire progresser de maniere significative la 
procedure', Merhi Defence motion, para. 10. 
9 STL-II-0IIPT/ACIAR90.2, Decision on Defence Appeals Against Trial Chamber's "Decision on Alleged Defects in 
the Form ofthe Amended Indictment", 5 August 2013, para. 11. 
10 STL-ll-OIIPT/ACIARI26.2, Decision on Appeal against Pre-Trial Judge's Decision on Motion by Counsel for Mr. 
Badreddine Alleging the Absence of Authority of the Prosecutor, 13 November 2012, para. 13 citing ICTY, Prosecutor 
v. H aradinaj, Balaj, and Brahimaj, IT -04-84-T, Decision on Prosecution Motion for Certification of Decision on 
Prosecution Motion to Admit Evidence from the Bar Table, Revise its Rule 65 ter Witness and Exhibit Lists and Admit 
Evidence Pursuant to Rule 92 ter, 15 March 2012, para. 8. 
II STL-II-0I/T/TC, Decision on Request for Certification to Appeal Orders Concerning Five Defence Motions on State 
Cooperation, 27 January 2014, para. 10. 
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6. The crux of the legal issue here is whether the consolidated indictment contains all necessary legal 

averments of the nature and cause of the charges thus providing Defence counsel with proper notice 

of the case against an Accused person to allow them to properly defend him at trial. The general 

principles of international criminal law are well-settled: notice to the Defence of a Prosecution case 

is 'contained in the combination of the [ ... ] indictment, the Prosecution's pre-trial brief and the 

evidence intended to be used at trial' .12 In this case, all have been long disclosed to Defence counsel. 

7. The Trial Chamber has previously decided the substance of the arguments posed by counsel for 

Mr. Merhi in this application for certification for an interlocutory appeal. The arguments in this 

motion substantially mirror challenges to the amended indictments in the Ayyash case made by 

counsel for Mr. Badreddine, Mr. Oneissi and Mr. Sabra. The Trial Chamber twice dismissed these in 

2013,13 including declining to certifY for interlocutory appeal an essentially identical issue raised by 

those Defence counsel on the amended indictment, dated 21 June 2013. 14 Also of relevance is the 

Trial Chamber's decision that the consolidated indictment of 7 March 2014 against all five 

Accused-which contains no new charges in respect of Mr. Merhi-is in substance the same as the 

indictment of 5 June 2013 (against Mr. Merhi only) and, by extension, the amended indictment of21 

March 2013 (against the other four Accused).15 

First sub-issue: lack of reasoning on the 'non-material' nature of the alleged facts 

8. At paragraph 21 of its decision the Trial Chamber held that 'the circumstances in which Mr. 

Merhi is alleged to have joined the alleged conspiracy is a matter for evidence at trial and need not 

be pleaded as material facts in an indictment'. And, at paragraph 24, 'the issues raised in the motion 

12 STL-11-01/T/TC, Decision on Alleged Defects in the Form of the Indictment against Hassan Habib Merhi, 28 March 
2014 (,Decision of28 March 2014'), where the Trial Chamber identified, summarised and applied these principles. 
13 STL-11-01IPT/TC, Sabra's Preliminary Motion Challenging the Form of the Indictment, confidential, 25 June 2012, 
with a public redacted version dated the same day; STL-11-0 lIPT ITC, Preliminary Motion Submitted by the Defence for 
Mr. Mustafa Amine Badreddine on the Basis of Rule 90 (A) (ii) of the Rules of Procedure and Evidence, 25 June 2012; 
STL-11-01IPT/TC, The Defence for Hussein Hassan Oneissi Preliminary Motion on Defects in the Form of the 
Indictment, 25 June 2012; STL-ll-OllPT/TC, The Defence for Hussein Hassan Oneissi Preliminary Motion on the 
Defects in the Form of the Amended Indictment of 21 June 2013, Confidential, 19 August 2013, with a public redacted 
version filed on 20 August 2013; STL-II-0I/PT/TC, Preliminary Motion on the Form of the Indictment, Confidential, 19 
August 2013, with a public redacted version filed on 23 August 2013; STL-II-0I/PT/TC, Nouvelle exception 
pn:\judicielle presentee par la Defense de M. Badreddine a l'encontre de l'Acte d'accusation modifie du 21 juin 2013,19 
August 2013. The Trial Chamber dealt with the challenges raised in these motions in the Decision on Alleged Defects in 
the Form of the Amended Indictment, 12 June 2013 and the Decision on Alleged Defects in the Form of the Amended 
Indictment of21 June 2013, 13 September 2013. 
14 STL-11-01lT/TC, Decision on Defence Motion for Certification for Appeal of the Trial Chamber's 13 September 2013 
'Decision on Alleged Defects in the F onn of the Indictment', 9 October 2013. 
15 STL-II-0I/T/TC, Decision on Merhi Defence Motion for Reconsideration of Decision of 22 May 2014 on Alleged 
Defects in the Fonn of the Indictment, 3 July 2014, para. 28. 
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relate to the evidence to be led at trial and to particulars between the Parties and not to the content 

and form of the consolidated indictment'. Counsel for Mr. Merhi claim that the decision, in those 

paragraphs, lacks legal reasoning in relation to the 'non-material' nature of the alleged facts. 16 The 

lack of a definition of 'material facts' prevents them, it is argued, from challenging the Trial 

Chamber's conclusion that these alleged facts need not be pleaded as material facts in the 

indictment. I 7 

9. The Prosecution responded by arguing-in relation to the circumstances of Mr. Merhi's joining 

the alleged conspiracy-that the consolidated indictment pleads the material facts, and the 

Prosecution was not required to define those material facts or distinguish them from the evidence. 

The Prosecution was not required to allege a specific event or date marking the beginning of the 

alleged conspiracy or when each co-conspirator agreed to join. Immediate resolution of a purported 

issue which does not actually arise from the decision would not materially advance the 

proceedings. 18 

10. In the decision, at paragraphs 21 and 24-and consistent with its finding on the same issue at 

paragraph 28 of the decision of 28 March 20l4 19-the Trial Chamber implicitly defined what 

constitutes material facts in the context of this case. It did so by holding that the circumstances in 

which Mr. Merhi is alleged to have joined the conspiracy alleged and his role in any preparatory acts 

in the conspiracy need not be pleaded as material facts in the consolidated indictment. They are 

matters for evidence at trial. In other words, in the Trial Chamber's view, those facts that it has 

specified do not have to be pleaded in the consolidated indictment are not material facts. Therefore, 

the facts not pleaded in the consolidated indictment-in the context of this case-do not constitute 

material facts. If they had to be pleaded as material facts the Trial Chamber would have ordered the 

Prosecution to amend the consolidated indictment to plead them. 

11. This claim of a lack of legal reasoning thus amounts to no more than a disagreement with the 

Trial Chamber's decision. Further, counsel for Mr. Merhi have filed a challenge to the decision; 

hence their claim that the alleged lack of legal reasoning prevented them from properly challenging 

the decision is baseless. 

16 '[L]a Chambre erre en concluant sommairement et sans motivation que les circonstances dans lesquelles Merhi se 
serait joint au complot, ainsi que son role allegue dans les actes preparatoires, seraient de simples «elements de preuve» 
et non des faits materiels', Merhi Defence motion, para. 9 (i). 
17 Merhi Defence motion, para. 9 (i). 
18 Prosecution response, para. 9. 
19 STL-11-01/T/TC, Decision on Alleged Defects in the Form of the Indictment against Hassan Habib Merhi, 28 March 
2014. 
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12. Moreover, even if the Trial Chamber committed some technical legal error on the issue of 

whether the facts that can be derived from each individual piece of evidence supporting the 

averments in the consolidated indictment should pleaded as 'material facts', its decision cannot 

'significantly affect the fair and expeditious conduct or the outcome of the proceedings'. Defence 

counsel have all of the evidence that they claim should be pleaded as material facts in the 

consolidated indictment. It logically follows that ordering the Prosecutor to plead-in the 

consolidated indictment-more facts derived from that evidence, will not provide Defence counsel 

with better information on how to prepare their defence at trial. It will not provide them with better 

information as to the nature and cause of the charges in the consolidated indictment. The Trial 

Chamber thus declines to certify this sub-issue for appeal. 

Second sub-issue: legal characterisation of the alleged material facts 

13. Counsel for Mr. Merhi submit, referring to paragraph 17 of the decision, that the Trial Chamber 

erred in applying 'the same reasoning as that of the Decision of 28 March 2014 in order to conclude 

that the absence of a legal characterisation of the statement of the material facts did not constitute a 

valid motion regarding defects in the form'?O (The Trial Chamber there applied paragraph 22 of its 

decision of 28 March 2014). It is a little difficult, however, to decipher what this sentence actually 

means. 

14. Defence counsel reiterate that the consolidated indictment is defective in form and jeopardises 

Mr. Merhi' s rights to a fair trial because it does not specify-under each count relating to Mr. 

Merhi-the paragraph number of any paragraph subsequently appearing in the consolidated 

indictment containing any material facts supporting that count. 21 Counsel further submit that the Trial 

Chamber relied on an inaccurate description of the law and practice applied before the international 

tribunals?2 

15. The Prosecution responded by arguing that counsel for Mr. Merhi have not identified any legal 

authority supporting the proposition that an indictment must specify which paragraphs support each 

count. There is thus no discernible issue meeting the certification standard; the Trial Chamber did not 

err in concluding that no such legal requirement exists?3 

20 '[L]a Chambre erre en appliquant, dans la Decision du 3 juillet 2014, le meme raisonnement que dans sa Decision du 
28 mars 2014 pour conclure que I'absence de qualification juridique des faits materiels enonces ne constituait pas une 
exception pour vice de forme valable,' Merhi Defence motion, para. 9 (ii). 
21 Merhi Defence motion, para. 9 (ii). 
22 Merhi Defence motion, para 9 (ii). 
23 Prosecution response, para. 10. 
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16. In relation to the practice before the international courts and tribunals, the Trial Chamber held 

that decisions of the International Criminal Tribunal for the former Yugoslavia (ICTY) and the 

International Criminal Tribunal for Rwanda (ICTR) cited by Defence counsel did not support their 

arguments. It emphasised that the current ICTY practice was actually the opposite; eight of the nine 

cases on trial or on appeal at the ICTY do not contain discrete lists of counts being linked to specific 

paragraphs in the indictment.24 Unfortunately, the ICTY indictments cited by counsel for Mr. Merhi 

in this motion for certification similarly fail to support their argued legal assertions.25 Some of the 

counts in some of indictments cited cross-reference random paragraphs in the indictments, but they 

do not link them to specific paragraphs in the indictment.26 Counsel are again reminded to accurately 

cite any authorities used to support their legal arguments?7 

17. Furthermore, to succeed in their argument that the decision jeopardises Mr. Merhi's right to a fair 

trial, Defence counsel must connect the test in Rule 90 (B) (ii) with their assertion that the Trial 

Chamber erred in not ordering the Prosecution to amend the consolidated indictment to cross­

reference the pleaded counts with any succeeding paragraph pleading material facts. 

18. Counsel for Mr. Merhi, however, have not identified how the Trial Chamber's failing to order the 

Prosecution to insert this information into the consolidated indictment-and especially where the 

Prosecution has no statutory obligation to do so-'would significantly affect the fair and expeditious 

conduct of the trial'. It cannot. The issue submitted for certification for interlocutory appeal thus 

amounts to no more than a disagreement with how the Trial Chamber exercised its discretion. 

Moreover, the Trial Chamber has recently ruled that convenience to a Party does not translate into a 

24 At para. 17, by reference to and incorporating para. 22 of the Decision of 28 March 2014. 
25 Merhi Defence motion, footnote 16. 
26 For example, see Prosecutor v. Karadiic, IT-95-5/18-PT, Third Amended Indictment, 27 February 2009 and 
Prosecutor v. Popovic, Beara, Nikoli, Borovcanin, Militic, Gvero, and Pandurevic, IT -05-88-T, Indictment, 4 August 
2006. The cross-references in these indictments do no more than state 'as alleged in paragraphs ... ' or 'see Paras ... .'. 
27 As the Trial Chamber has previously reminded them in, STL-11-01/T/TC, Decision on Leave To Reconsider Two 
Decisions on Challenges to the Form of the Indictment (Merhi Defence), 30 June 2014, footnote 24: "And legal 
authorities relied upon, see e.g., STL-11-01/T/ACIAR126.8, Decision on Appeal by Counsel for Mr Merhi against the 
Trial Chamber's Decision on the Resumption of Trial Proceedings, 5 June 2014, paras 20, 29-31; STL-11-
01/T/ACIAR126.7, Decision on Appeal by Counsel for Mr Merhi against Trial Chamber's 'Decision on Trial 
Management and Reasons for Decision on Joinder', 21 May 2014, paras 16, 42; STL-11-01/T/TC, Decision on 
Certification of 'Decision on Trial Management and Reasons for Decision on Joinder', 31 March 2014, para. 34; STL-
11-01lT/TC, Reasons for Decision Denying Merhi Defence an Extension of Time to File an Application for Certification 
to Appeal, 19 May 2014, paras 12-17,27. See, STL-11-01/T/TC, Decision on Merhi Defence Request for a 'Table of 
Incriminating Evidence', 9 May 2014, para. 24; STL-11-01/T/TC, Decision on Alleged Defects in the Form of the 
Indictment against Hassan Habib Merhi, 28 March 2014, para. 22." 

Case No. STL-11-01/T/TC Page 6 of8 25 July 2014 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



PUBLIC 
R263199 

STL-II-OllT/TC 
F 1630/20 1407251R263192-R263200IEN/af 

fair trial issue under Article 16, and, then by extension to an Issue certifiable for interlocutory 

appeal. 28 The Trial Chamber thus declines to certifY this sub-issue for interlocutory appeal. 

Third sub-issue: the dates and circumstances of Mr. Merhi's joining and participating in the 

conspiracy pleaded in the consolidated indictment are not sufficiently specific 

19. Counsel for Mr. Merhi, without explaining how this issue falls within Rule 90 (B) (ii), seek to 

certify for interlocutory appeal that the consolidated indictment is imprecise and thus defective in 

form in pleading the date and circumstances of Mr. Merhi's joining and participating in the alleged 
. 29 conspIracy. 

20. The Prosecution responded by reiterating that the consolidated indictment is sufficiently clear 

and it is not required to plead or prove the specific date upon which the conspiracy began, or when 

each member of the conspiracy joined. With respect to Mr. Merhi's role in the alleged conspiracy, 

the Prosecution submitted that the consolidated indictment clearly states that Mr. Merhi is alleged to 

have played a specific role in relation to the false claim of responsibility but is not alleged to have 

played a specific role in relation to the other preparatory acts, though Mr. Merhi was allegedly 

apprised of other aspects of the conspiracy through his communications with Mr. Ayyash and Mr. 

Badreddine.3o 

21. The Trial Chamber dismissed, in its decision of 9 October 2013, an application for certification 

for interlocutory appeal based on whether the dates pleaded for the conspiracy charged in the 

amended indictment of 21 June 2013-in substance the same as in the consolidated indictment of 7 

March 2014-are too vague. 31 For the same reasons, the Trial Chamber now declines to certifY for 

appeal the issue related to the dates of Mr. Merhi's joining the alleged conspiracy, and, further, the 

alleged circumstances of his joining the conspiracy pleaded. 

22. The issue identified by counsel for Mr. Merhi is not one that would significantly affect the fair 

and expeditious conduct of the proceedings or the outcome of the trial. The Prosecution has charged 

the five Accused, including Mr. Merhi, with participating in a conspiracy between two dates; the 

consolidated indictment provides a legal categorisation of the offence charged and pleads the 

28 STL-11-01lT/TC, Decision Dismissing Merhi Defence Motion to Certity for Interlocutory Appeal 'Decision on Merhi 
Defence Request for a "Table ofIncriminating Evidence"', 30 May 2014, para. 15. 
29 [L]a Chambre erre en rejetant l'exception pour vice de forme concemant le chef d'accusation de complot, notamment 
sur la question de l'imprecision de I' acte positif d' entente du complot et des circonstances de la participation de Merhi', 
Merhi Defence motion, para. 9 (ii). 
30 Prosecution response, paras 11-12. 
31 Decision of9 October 2013, paras 17-18. 
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relevant material facts; the Prosecution's pre-trial brief and the evidence disclosed to the Defence 

supplement these material facts. 

23. Defence counsel have not demonstrated how failing to add more information to the consolidated 

indictment would significantly affect the fair and expeditious conduct or the outcome of the 

proceedings. They are on notice of the allegations of the existence of a conspiracy within specified 

dates and have received from the Prosecution the evidence and material relevant to this charge; this 

should have provided counsel with the information necessary to conduct their own pre-trial 

investigations. The consolidated indictment provides counsel for Mr. Merhi with enough detail to 

inform them clearly of the nature and cause of the charges to allow them to prepare a defence of the 

case at trial. This will not be improved by adding further specific information and supplementary 

material to that pleading document. This issue could thus not significantly affect the fair and 

expeditious conduct of the proceedings. The Trial Chamber therefore declines to certify this sub­

issue for interlocutory appeal and dismisses the motion in its entirety. 

DISPOSITION 

FOR THESE REASONS, the Trial Chamber 

DISMISSES the motion. 

Done in Arabic, English, and French, the English version being authoritative. 

Leidschendam, 
The Netherlands 
25 July 2014 

Judge David Re, Presiding 

Judge Janet Nosworthy Judge Micheline Braidy 
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