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INTRODUCTION 

1. We are seized of an Appeal by counsel for Mr Merhi I against the Trial Chamber's joinder 

and trial management decision of 25 February 2014,2 in which the Trial Chamber provided 

reasons for its oral decision to join the Ayyash et al. and Merhi cases and set out certain 

modalities with respect to the proceedings following joinder. Counsel request that we set the 

Impugned Decision aside, order that separate trials be held, or, alternatively, that the proceedings 

with respect to Mr Merhi be kept at the pre-trial stage coupled with a complete adjournment of 

the Ayyash et al. trial for at least six months.3 However, we conclude that counsel for Mr Merhi 

have not shown any error by the Trial Chamber in taking certain measures to ensure that Mr 

Merhi' s right to a fair trial is respected. We therefore dismiss the appeal. 

BACKGROUND 

2. A full procedural history of the proceedings is provided in the Impugned Decision.4 In 

short, on 28 June 2011, the Pre-Trial Judge confirmed an indictment issued against Messrs 

Ayyash, Badreddine, Oneissi and Sabra for their alleged role in the explosion of 

14 February 2005 in Beirut resulting in the death of twenty-two persons, including the former 

Lebanese Prime Minister Rafiq Hariri, and in injuries to over 200 others.5 On 31 July 2013, the 

Pre-Trial Judge confirmed a separate indictment issued against Mr Hassan Habib Merhi for his 

alleged role in the same attack.6 The Trial Chamber ordered a trial in absentia against Mr Merhi,7 

as it had already done for the other four Accused.8 On 30 December 2013, the Prosecutor filed a 

1 STL, Prosecutor v. Ayyash et al., STL-11-01/T/AC/AR126.7, F0006, Interlocutory Appeal Brief from the Merhi 
Defence Against the Decision on Joinder, 15 April 2014 ("Appeal"). All further references to filings and decisions 
relate to this case number unless otherwise stated. 
2 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F1424, Decision on Trial Management and Reasons for 
Decision on Joinder, 25 February 2014 ("Impugned Decision"). 
3 Appeal, p. 15. 
4 Impugned Decision, paras 2-18. 
5 STL-11-01/I/PTJ, F0012, Decision Relating to the Examination of the Indictment of 10 June 2011 Issued Against 
Mr Salim Jamil Ayyash, Mr Mustafa Amine Badreddine, Mr Hussein Hassan Oneissi & Mr Assad Hassan Sabra, 
28 June 2011. This indictment was subsequently amended, the last time before joinder in July 2013 (see STL, 
Prosecutor v. Ayyash et al., STL-11-01/PT/PTJ, Fl022, Redacted Version of the Decision Relating to the 
Prosecution Request of 21 June 2013 for Leave to Amend the Indictment of 6 February 2013, Dated 31 July 2013, 
2 August 2013). 
6 STL, Prosecutor v. Merhi, STL-13-04/I/PTJ, F0008, Public Redacted Version of the "Decision Relating to the 
Examination of the Indictment of 5 June 2013 Issued Against Mr Hassan Habib Merhi" Dated 31 July 2013, 
11 October 2013. 
7 STL, Prosecutor v. Merhi, STL-13-04/1/TC, F0037, Decision to Hold Trial In Absentia, 20 December 2013. 
8 STL, Prosecutor v. Ayyash et al., STL-11-01/I/TC, F0l 12, Decision to Hold Trial In Absentia, l February 2012. 
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motion before the Trial Chamber, requesting the joinder of the two cases.9 After hearing the 

views of the Parties, the Legal Representative of Victims, the Head of Defence Office and the 

Registrar, the Trial Chamber issued, on 11 February 2014, an oral order joining the two cases, 

with written reasons to follow. 10 It also requested the Parties to present further submissions the 

next day on the measures necessary to ensure a fair and expeditious trial for all five Accused. 11 

Then, on 25 February 2014, the Trial Chamber issued the Impugned Decision. 

3. Following counsel for Mr Merhi's request for certification of the Impugned Decision, the 

Trial Chamber certified the following issue for appeal, namely: 

Whether the Trial Chamber erred in ordering joinder and in taking measures to ensure a 
fair trial to Mr. Hassan Habib Merhi, including: 

(i) inviting counsel for Mr. Merhi to participate, though not as a party, in the Ayyash 
proceedings and to raise any issue of substance and procedure before joinder; 

(ii) allowing the Head of the Defence Office to raise issues related to the fairness of the 
proceedings for Mr. Merhi before the opening statements of the Defence in the Ayyash 
proceedings, but after the Prosecution and the Legal Representatives of Victims, and 
thereafter-both in writing and orally; 

(iii) ordering an adjournment of the trial until at least early to mid-May 2014 with the 
possible exception of hearing the evidence identified in paragraph 110 of its Decision of 
25 February 2014; 

(iv) holding several meetings with counsel for Mr. Merhi to ensure trial preparation; and 

(v) setting deadlines, which counsel for Mr. Merhi considers premature, to file any 
requests to re-call previously heard witnesses for cross-examination, and any requests for 
the exclusion of previously heard or admitted evidence and to file any submissions 
requesting variation of the Trial Chamber's directions on the conduct of proceedings, 
made under Rule 130. 12 

9 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/TC, F1289, Prosecution Motion for Joinder, 30 December 2013. 
The Prosecutor had asked the Pre-Trial Judge to refer the matter of joinder to the Trial Chamber (STL, Prosecutor v. 
Merhi, STL-13-04/1/PTJ, F0033, Prosecution Request for Rule 89 (E) Referral of the Matter of Joinder, 
18 December 2013). The Pre-Trial Judge referred the issue of joinder to the Trial Chamber on 2 January 2014 (STL, 
Prosecutor v. Merhi, STL-13-04/1/PTJ, F0050, Decision Referring the Matter of Joinder of Cases to the Trial 
Chamber, 2 January 2014). 
10 STL, Prosecutor v. Ayyash et al. & Prosecutor v. Merhi, STL-11-01 & STL-13-04, Transcript of 11 February 
2014 ("Transcript of 11 February 2014"), pp. 91-96. 
11 STL, Prosecutor v. Ayyash et al., STL-11-01, Transcript of 12 February 2014 ("Transcript of 12 February 2014"). 
12 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F1472, Decision on Certification of 'Decision on Trial 
Management and Reasons for Decision on Joinder', 31 March 2014 ("Certification Decision"), Disposition 
( emphasis in the original). 
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4. Counsel for Mr Merhi filed the Appeal after having been granted an extension of time, 13 

setting out three grounds of appeal. 14 The Prosecutor responded by praying that the Appeal 

should be dismissed. 15 

DISCUSSION 

I. Preliminary issues 

A. Request for Suspensive Effect 

5. Before filing the Appeal, counsel for Mr Merhi requested the Appeals Chamber to "grant 

suspensive effect to the appeal" against the Impugned Decision. 16 We rejected that request 

because we had not yet been seized of the Appeal. 17 Fallowing the filing of the Appeal, counsel 

brought a fresh motion, seeking "a stay in the execution of the Impugned Decision until the issue 

of the legality of the joined proceedings is finally decided on appeal". 18 The stay as requested 

includes "an effective adjournment of the Ayyash trial" and the "suspension of all deadlines to 

decide on the admissibility of the evidence admitted prior to j oinder and [ ... ] all other 

evidence". 19 

6. Counsel argue that to continue the joined proceedings would prejudge the outcome of the 

Appeal and render it "meaningless".20 They also claim that a suspension of the Impugned 

Decision is required to avoid the risk of "further and irreversible impact on the fairness of the 

trial and on the fundamental rights" of the Accused.2 1 The Prosecutor responds that the 

Suspension Request exceeds the scope of certification and falls outside the Appeals Chamber's 

13 F0005, Order by Judge Rapporteur on Request for Extension of Time and Word Limits, 4 April 2014. 
14 See Appeal. 
15 F0008, Prosecution Response to Merhi Defence "Memoire d'appel interlocutoire de la Defense de Merhi a 
l'encontre de la decision sur lajonction", 29 April 2014 ("Prosecutor's Response"), para. 55. The Judge Rapporteur 
dismissed a request by counsel for Mr Merhi to file a reply (see F0012, Order by Judge Rapporteur on Request for 
Leave to File a Reply, 8 May 2014). 
16 F000l, Merhi Defence Request Seeking Suspensive Effect of the Appeal Against the Decision on Joinder, 
3 April 2014, para. 9. 
17 F0004, Order on Request for Suspensive Effect of Appeal, 4 April 2014, para. 4. 
18 F0007, Urgent Merhi Defence Request for Suspensive Effect of the Appeal Against the Decision on Joinder, 
17 April 2014 ("Suspension Request"), para. 8. 
19 Ibid. 
20 Suspension Request, para. 10. 
21 Id. at para. 11. 
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jurisdiction.22 He argues that, even if it were within the certified issue, counsel have not 

demonstrated that suspension is necessary to preserve the appellant's position if the Appeal 

succeeds and that there is no prejudice to the Defence given that the Ayyash et al. proceedings 

have been adjourned.23 

7. In this decision, we deal simultaneously with counsel for Mr Merhi's request for the 

suspension of the Impugned Decision and the merits of their Appeal. For the reasons indicated 

below, we dismiss the Appeal. Consequently, we do not deem it necessary to make any 

determination regarding the Suspension Request.24 

B. Scope of the appeal 

1. Proceedings before the Trial Chamber 

8. Counsel for Mr Merhi sought certification of the Impugned Decision before the Trial 

Chamber with respect to three distinct issues.25 As a first issue, they identified the question of 

whether the Trial Chamber erred by ruling on the joinder of the cases at too late a stage in the 

Ayyash et al. case.26 As a second issue, they identified the question of whether the Trial Chamber 

erred by depriving Mr Merhi of the pre-trial phase because of the late joinder.27 Finally, as the 

third issue, they identified the question of whether the compensatory measures ordered by the 

Trial Chamber were adequate to allow the continuation of the trial.28 

9. In the Certification Decision, the Trial Chamber rejected the Merhi request with respect 

to the first and second issues. On the first issue (joinder per se), the Trial Chamber held that the 

request had not identified a "discrete certifiable issue".29 In particular, it stated that the "issue 

22 F0009, Prosecution Response to "Requete urgente de la Defense de Merhi aux fins de suspension de l 'appel a 
l'encontre de la decision sur lajonction", 29 April 2014 ("Prosecutor's Response to Suspension Request"), para. 3. 
r 

0 Id. at paras 4-5. 
24 See ICC, Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07 OA 6, Judgment on the Appeal Against the 
Decision on Joinder rendered on 10 March 2008 by the Pre-Trial Chamber in the Germain Katanga and Mathieu 
Ngudjolo Chui Cases, 9 June 2008 ("As the Appeals Chamber examined the merits of the issue of suspension 
concurrently with the merits of the appeal and came to a conclusion as to its outcome, the Appeals Chamber decided 
that suspension would be a superfluous measure and on that account should not be made the subject of any order."). 
25 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F1439, Merhi Defence Request for Certification to Appeal the 
Decision on Joinder and Trial Management, 4 March 2014. 
26 Id. at paras 9-14. 
27 Id. at paras 15-18. 
28 Id. at paras 19-24. 
29 Certification Decision, para. 33. 
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was-and remains-the modalities of joinder".30 With respect to the second issue (alleged 

deprivation of pre-trial stage), the Trial Chamber similarly held that the Defence had failed to 

point to a certifiable issue in that it had not shown how the Trial Chamber's assumption of the 

Pre-Trial Judge's functions would significantly affect the fair and expeditious conduct of the 

proceedings.31 Ultimately, the Trial Chamber granted certification "on the basis of the 

arguments" presented in the last limb of the Defence request32 and formulated the issue as 

whether it had "erred in ordering joinder and in taking measures to ensure a fair trial" to 

Mr Merhi.33 It also included a list of these measures.34 

2. Arguments of the Parties 

10. In their Appeal, counsel for Mr Merhi first claim that the Certification Decision was 

incorrect and that the Trial Chamber failed to apply the proper legal criteria when assessing their 

certification request.35 At the same time they also assert that the Trial Chamber "allowed the 

Defence to lodge an appeal of the Impugned Decision in its entirety, even though it redefined the 

context of the question it considered to be founded". 36 In this regard counsel argue that the issue 

of the validity of the joinder cannot be separated from those of the modalities following 

joinder.37 They also submit that it was unfair for the Trial Chamber to limit the appeal to the 

matters certified "and to thereby confine the Defence in an appeal devoid of purpose".38 They 

complain that the Trial Chamber reformulated the certifiable issue proposed by them, "thereby 

[restricting them] to an appeal with no relation to the one [they] initially intended to lodge".39 

11. Accordingly, counsel seek to advance three grounds of appeal. Under Ground 1, they 

challenge the validity of the joinder decision per se.40 Under Ground 2, they argue that the Trial 

Chamber erred by refusing to consider at the opening of the Ayyash et al. trial reasonable 

30 Ibid. ( emphasis in the original). 
31 Certification Decision, paras 37-38. 
32 Id. at para. 47. 
33 Ibid. ( emphasis in the original); see also Certification Decision, para. 44. 
34 Id. at para. 47. 
35 Appeal, para. 20. 
36 Id. at para. 21. 
37 Ibid. 
38 Appeal, para. 22. 
39 Ibid. 
40 Appeal, paras 24-33. 
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alternatives to protect Mr Merhi's rights.41 Under Ground 3, they claim the Trial Chamber erred 

by planning to continue admitting prosecution evidence, and thus propelled the Merhi case into 

the trial phase before considering whether the case was ready for trial.42 

12. The Prosecutor responds that counsel's challenges against the Certification Decision are 

not properly before the Appeals Chamber and that, even if they were, such challenges are 

without merit.43 He further argues that all issues raised by the Defence that go beyond those 

covered by the certification should be dismissed without further consideration.44 These include 

the arguments onjoinder per se and the alleged deprivation of the pre-trial phase.45 

3. Discussion 

13. In our previous decisions, we have clarified the requirements of certification under 

Rule 126 ( C) of the Rules of Procedure and Evidence ("Rules")46 and the scope of our appellate 

jurisdiction with respect to appeals following such certification. We have held that the first

instance chamber may not simply certify a whole decision for appeal, but must certify only 

specific appealable issues;47 that a party requesting certification must identify such issues, and 

that the certifying chamber must-in the absence of an issue identified by the party-pinpoint 

those issues itself;48 that the scope of the appeal is determined solely by the certification 

41 Id. at paras 34-39. 
42 Id. at paras 40-46. 
4" 

0 Prosecutor's Response, paras 4, 9-12. 
44 Id. at paras 5, 13-18. 
45 Ibid. 
46 The same standard applies to certification requested under Rule 90 (B) (ii). 
47 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR126.1, F0012, Corrected Version of Decision on Defence 
Appeals Against Trial Chamber's Decision on Reconsideration of the Trial In Absentia Decision, 1 November 2012 
("Trial In Absentia Appeal Decision"), para. 11. 
48 STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/90.2, F0007, Decision on Defence Appeals Against Trial 
Chamber's "Decision on Alleged Defects in the Form of the Amended Indictment", 5 August 2013 ("Indictment 
Appeal Decision"), paras 10-11. 
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decision;49 and that the chamber should not certify issues that do not arise from the impugned 

decision, and, in case it does, the Appeals Chamber will not deal with them. 50 

14. As pointed out by the Prosecutor, counsel for Mr Merhi's attempt to raise on appeal 

alleged errors in the Certification Decision is procedurally improper. Indeed, we have previously 

explained that we "will usually not second-guess the decision granting certification".51 An appeal 

under Rule 126 (C), which is only permitted by virtue of certification by the Trial Chamber or 

the Pre-Trial Judge, is not an opportunity to challenge the correctness of their decision to provide 

the certificate in the first place. We may intervene in interlocutory decisions of the Trial 

Chamber or the Pre-Trial Judge only on appeal as of right or following certification. 52 Here, no 

such certification was requested or granted with respect to the Certification Decision. 

15. We may also provide guidance on the proper certification standard, and we have indeed 

done so in the past when required. 53 However, clarification is not necessary in this case. The 

Trial Chamber did as it was required by Rule 126 (C): it analysed the issues identified by the 

Defence, rejected those it held did not meet the standard of Rule 126 (C) and certified the 

Impugned Decision for appeal on the basis of the issue it held did meet the test. It was within the 

Trial Chamber's power to reformulate the appealable issue identified by counsel for Mr Merhi

after all it is the Trial Chamber's obligation to "pinpoint" such issues.54 

49 STL, Prosecutor v. Ayyash et al., STL-11-01/T/AC/AR126.6, F0003, Decision on Appeal by Counsel for 
Mr Oneissi Against Pre-Trial Judge's "Decision on the Oneissi Defence's Request for Disclosure Regarding a 
Computer", 12 May 2014 ("Computer Disclosure Appeal Decision"), para. 11; STL, Prosecutor v. Ayyash et al., 
STL-11-01/PT/AC/AR126.3, F0009, Decision on Appeal by Legal Representative of Victims Against Pre-Trial 
Judge's Decision on Protective Measures, 10 April 2013 ("LRV Appeal Decision"), para. 22. 
5° Computer Disclosure Appeal Decision, para. 11; STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR126.5, 
F0003, Decision on Appeal by Counsel for Mr Sabra Against Pre-Trial Judge's "Decision on Sabra's Tenth and 
Eleventh Motions for Disclosure", 6 November 2013 ("Disclosure Appeal Decision"), paras 6-7. 
51 Indictment Appeal Decision, para. 6. 
52 See ICTY, Prosecutor v. Delic, IT-04-83-Misc.1, Decision on Prosecution's Appeal, 1 November 2006, p. 3; see 
ICC, Situation in the Democratic Republic of the Congo, ICC-01-04, Judgment on the Prosecutor's Application for 
Extraordinary Review of Pre-Trial Chamber I's 31 March 2006 Decision Denying Leave to Appeal, 13 July 2006 
(holding that there is no right of appeal against decisions denying leave to appeal under the provisions of the Statute 
of the International Criminal Court, which mirror the relevant provisions of our Rules). 
53 See Indictment Appeal Decision, para. 6; see STL, Prosecutor v. Ayyash et al., STL-11-01/PT/AC/AR126.2, 
F0008, Decision on Appeal Against Pre-Trial Judge's Decision on Motion by Counsel for Mr Badreddine Alleging 
the Absence of Authority of the Prosecutor, 13 November 2012, para. 10. 
54 Indictment Appeal Decision, para. 10. 
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16. With regard to counsel's submission that the Trial Chamber certified the whole Impugned 

Decision for appeal,55 we note that this assertion is not correct. The Trial Chamber certified only 

one issue for appeal, namely, the "modalities of the joinder ordered by the Trial Chamber as a 

whole",56 and our jurisdiction to address the Appeal is circumscribed by this certificate.57 The 

reliance of counsel58 on a previous decision in which we held that it is not for the Parties or the 

first-instance chamber to determine whether a matter is properly before the Appeals Chamber is 

misplaced. That particular part of the decision concerned the admissibility of the appeal rather 

than the scope of certification.59 Similarly, counsel misinterpret a decision of the Appeals 

Chamber of the International Criminal Tribunal for the former Yugoslavia.60 In that decision, the 

Appeals Chamber explicitly stated that it would consider only arguments directly relating to the 

certified issue.61 Here, counsel conflate the question of what was certified by the Trial Chamber 

with the question of which arguments support their appeal with respect to that specific issue. 

Moreover, counsel's claim that the issue of joinder per se is so inextricably linked with the issue 

of the modalities of the joinder that they cannot properly appeal the latter is unpersuasive.62 We 

note that there is no further explanation why they cannot do so. On the contrary, this assertion 

merely reflects counsel's disagreement with the approach taken by the Trial Chamber and we 

therefore reject it. 

17. Consequently, we dismiss all arguments relating to issues not covered by the 

Certification Decision. This includes Ground 1 (arguing that the joinder was in error) in its 

totality.63 We will also not consider any arguments under Grounds 2 and 3 that go beyond the 

issue of the modalities or compensatory measures ordered by the Trial Chamber to ensure a fair 

trial to Mr Merhi. 

55 Appeal, para. 21. 
56 Certification Decision, para. 43; see also paras 47-48, Disposition. 
57 See Computer Disclosure Appeal Decision, para. 11; LRV Appeal Decision, para. 22. 
58 Appeal, para. 21 (referring to LRV Appeal Decision, para. 8). 
59 LRV Appeal Decision, paras 7-18. 
60 Appeal, para. 21. 
61 ICTY, Prosecutor v. Stanisic and Simatovic, IT-09-69-AR73.2, Decision on Defence Appeal of the Decision on 
Future Course of the Proceedings, 16 May 2008, paras 7-10. 
62 Appeal, para. 21. 
63 Arguments raised under that ground which potentially relate to other grounds will be considered elsewhere if 
necessary. 
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II. Standard of review on appeal 

18. The Trial Chamber enjoys considerable discretion in relation to the management of the 

proceedings before it.64 In the parts relevant to this Appeal, the Impugned Decision sets out the 

modalities of the trial proceedings after joinder. It is therefore a discretionary decision to which 

we accord deference if it complies with settled principles.65 Such deference is based on the 

recognition of the Trial Chamber's organic familiarity with the day-to-day conduct of the 

proceedings and the practical demands of the case.66 As we have held before, on appellate 

review, the issue is not whether or not we agree with the Impugned Decision but whether the 

Trial Chamber is shown to have exercised its discretion incorrectly.67 Accordingly, we will not 

interfere with the Impugned Decision unless the Trial Chamber has committed a discernible 

error. Such error exists where the Trial Chamber i) based its decision on an incorrect 

interpretation of the governing law; ii) made a patently incorrect finding of fact; or iii) reached a 

decision so unreasonable as to constitute an abuse of the Trial Chamber's discretion.68 

III.Applicable Law 

19. Under Rule 70 (B) of the Rules "[p]ersons accused of the same or different crimes falling 

within Article 1 of the Statute may be jointly charged and tried". Rule 130 (A) provides: 

The Trial Chamber, after hearing the parties, may give directions on the conduct of the 
proceedings as necessary and desirable to ensure a fair, impartial, and expeditious trial. 
These may include inter alia orders relating to disclosure and directions to the Parties 
regarding communication between Parties and witnesses. 

64 See, e.g., ICTY, Prosecutor v. Mladic, IT-09-92-AR73.2, Decision on Defence Interlocutory Appeal Against the 
Trial Chamber's Decision on EDS Disclosure Methods, 28 November 2013, para. 21 ("It is well established that 
matters of practice, procedure, and the general conduct of the proceedings are within a trial chamber's 
discretion[ ... ]."); ICTR, Prosecutor v. Ngirabatware, ICTR-99-54-AR73(C), Decision on Ngirabatware's Appeal 
of the Decision Reducing the Number of Defence Witnesses, 20 February 2012, para. 12 ("Decisions relating to the 
general conduct of trial [ ... ] are matters within the discretion of the Trial Chamber."); see also ICC, Prosecutor v. 
Katanga and Ngudjolo Chui, ICC-01/04-01/07 OA 10, Judgment on the Appeal of Mr Katanga Against the Decision 
of Trial Chamber II of20 November 2009 Entitled "Decision on the Motion of the Defence for Germain Katanga for 
a Declaration on Unlawful Detention and Stay of Proceedings", 12 July 2010, para. 33. 
65 Disclosure Appeal Decision, para. 9; Trial In Absentia Appeal Decision, para. 5. 
66 Disclosure Appeal Decision, para. 9. 
67 Ibid. (with reference to the relevant case-law of this and other courts and tribunals). 
68 Ibid. (with reference to the relevant case-law of this and other courts and tribunals). 
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IV. Whether the Trial Chamber erred in ordering certain measures in conjunction with the 

joinder 

20. We recall that an appellant is required to "specify with clarity the alleged errors in the 

Impugned Decision". 69 The brief submitted by counsel for Mr Merhi is lacking in this regard. 

While counsel raise a number of alleged errors, it is not always clear how the arguments 

submitted in support of a specific assertion of error actually relate to that assertion. Nevertheless, 

and taking into account that we are dismissing all arguments not covered by the certificate 

granted by the Trial Chamber, 70 we have identified in the Appeal a number of matters falling 

under the certified issue, i.e., the different measures which the Trial Chamber ordered to ensure a 

fair trial to Mr Merhi. These matters include the Trial Chamber's invitation to counsel for Mr 

Merhi to participate as a non-party in the Ayyash et al. proceedings prior to joinder; permitting 

the Head of Defence Office to raise issues related to the fairness of the proceedings for Mr Merhi 

in the Ayyash et al. case; ordering an adjournment of the trial after the joinder; and monitoring 

the state of trial preparation with respect to counsel for Mr Merhi. 

A. Whether the Trial Chamber erred in inviting counsel for Mr Merhi to participate as a non-

party in the Ayyash et al. proceedings 

21. Among the efforts to mitigate any possible prejudice to Mr Merhi by the conduct of the 

Ayyash et al. proceedings prior to joinder, the Trial Chamber invited counsel for Mr Merhi to 

participate as an observer to these proceedings and to make submissions.71 Counsel declined the 

Chamber's invitation to participate as a non-party.72 

22. On appeal, counsel for Mr Merhi allege that, pending a decision on joinder, the Trial 

Chamber erred in proposing to counsel the status of '"interested observer'" as the "only 

alternative" to adjournment of the Ayyash et al. trial.73 They argue that the Trial Chamber should 

have suspended the Ayyash et al. proceedings to first rule on the joinder, which would have 

69 Indictment Appeal Decision, para. 13; see also id. at para. 12. 
70 See above para. 17. 
71 Impugned Decision, para. 58 
72 STL, Prosecutor v. Ayyash et al., STL-11-01, Transcript, 20 January 2014, pp. 58-59; STL, Prosecutor v. Merhi, 
STL-13-04/PT/TC, F0066, Position of the Merhi Defence Regarding the Invitation to Participate in the Ayyash et al. 
Case Pursuant to Rules 130 and 131 of the Rules, 24 January 2014 ("Merhi Filing on Participation"). 
73 Appeal, paras 34, 37. 
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allowed Mr Merhi to be represented at the trial.74 According to counsel, the Trial Chamber erred 

by unreasonably weighing financial considerations and the expeditiousness of the Ayyash et al. 

trial against the protection of Mr Merhi's fundamental rights.75 The Prosecutor responds that 

counsel for Mr Merhi have not demonstrated any error on the part of the Trial Chamber for 

offering them the opportunity to participate in the Ayyash et al. proceedings as a non-party; 

furthermore, counsel did not seek an adjournment of the Ayyash et al. proceedings pending 
.. d 76 
JOlll er. 

23. We first observe that on several occas10ns the Trial Chamber invited counsel for 

Mr Merhi to participate in the Ayyash et al. proceedings.77 Counsel never accepted that 

invitation.78 On appeal, they fail to explain why the Trial Chamber's invitation to them "to 

intervene or to file observations in [the Ayyash et al. proceedings] in relation to any matter which 

they believe may affect the rights of their client"79 was an error or how they were prejudiced by 

such invitation. We note the broad powers of the Trial Chamber under Rule 130 to manage the 

conduct of the proceedings. Indeed, Rule 131 specifically allows the Trial Chamber to "invite or 

grant leave to a State, organisation or person to make written submissions on any issue". 

24. Counsel also seek to frame the alleged error in a different light by asserting that the Trial 

Chamber viewed the invitation to counsel as "the only alternative to adjournment of the Ayyash 

trial".8° Counsel provide no support for this assertion and we could dismiss the argument on that 

basis alone. 81 Moreover, we are not persuaded by counsel's assertion that the Trial Chamber 

erred in not suspending the trial proceedings until after a joinder of the two cases. For one, 

counsel declined the Trial Chamber's invitation to participate in the Ayyash et al. proceedings 

and did not request to suspend that case. We agree with the Prosecutor that counsel can hardly 

allege error by the Trial Chamber for not granting particular relief that they themselves never 

74 Id. at para 36. 
75 Ibid. 
76 Prosecutor's Response, paras 36-38. 
77 STL, Prosecutor v. Merhi, STL-13-04, Transcript of 14 January 2014 ("Transcript of 14 January 2014"), pp. 44-
45; STL, Prosecutor v. Ayyash et al., STL-11-01, Transcript of 16 January 2014 ("Transcript of 16 January 2014"), 
p. 37; STL, Prosecutor v. Ayyash et al., STL-11-01, Transcript of 20 January 2014 ("Transcript of 
20 January 2014"), p. 59. 
78 See Merhi Filing on Participation. 
79 Transcript of20 January 2014, p. 59. 
80 Appeal, para. 34. 
81 See ICTY, Prosecutor v. Krajisnik, IT-00-39-A, Judgement, 17 March 2009 ("Krajisnik Appeal Judgement"), 
paras 16, 18, 26. 
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requested. 82 Second, counsel have failed to substantiate their claim that the Trial Chamber "had a 

duty to ensure that all the alternatives to the violation of the right of the anticipated fifth accused 

to be represented at his trial were unreasonable". 83 We stress again that the Trial Chamber has 

broad discretion in managing the trial proceedings. On appeal, we are not required to explore the 

various procedural options available to the Trial Chamber. Rather, the question before us is 

whether the Trial Chamber's exercise of its discretion in a particular matter was so unreasonable 

as to constitute an abuse of that discretion. 84 

25. Here, the decision not to adjourn the start of the Ayyash et al. proceedings pending the 

request for joinder was one of the options within the discretion of the Trial Chamber. Counsel 

have failed to demonstrate that exercising this option and inviting counsel for Mr Merhi to 

participate as a non-party in these proceedings constituted an abuse of the Trial Chamber's 

discretion. We recall in this context that the Trial Chamber specifically allowed counsel for 

Mr Merhi to seek the recall of witnesses already heard, to apply for the exclusion of evidence 

and to request reconsideration of decisions rendered before joinder.85 

26. In conclusion, counsel for Mr Merhi have failed to demonstrate that the Trial Chamber 

erred by inviting them to participate in the Ayyash et al. case prior to ordering joinder. 

B. Whether the Trial Chamber erred by not hearing the Head of Defence Office at the 

beginning of the Ayyash et al. trial 

27. During a hearing held in the Merhi proceedings on 14 January 2014, the Head of Defence 

Office requested an opportunity to speak on behalf of Mr Merhi "in limine litis to express 

reservations at the beginning of the Ayyash case".86 He reiterated his request at the opening of 

the Ayyash et al. trial on 16 January 2014.87 The Trial Chamber permitted him to speak, 

however, only after the opening statements of the Prosecutor and the Legal Representative of 

Victims and before the opening statements of the Defence. 88 The Head of Defence Office then 

82 Prosecutor's Response, para. 37. 
8" 

0 Appeal, para. 35. 
84 See above, para. 18. 
85 Impugned Decision, para. 92. 
86 Transcript of 14 January 2014, p. 40. 
87 Transcript of 16 January 2014, p. 8 
88 See Impugned Decision, para. 8; see also Transcript of20 January 2014, pp. 4-12. 
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addressed the Chamber.89 In the Impugned Decision, the Trial Chamber held that the Head of 

Defence Office had "no particular right to address the Trial Chamber in limine litis on the first 

day of trial-before the Prosecutor's opening statement".90 

28. On appeal, counsel for Mr Merhi allege that the Trial Chamber abused its discretion by 

refusing to hear the reservations that the Head of Defence Office intended to express at their 

request before the opening of the Ayyash et al. trial.91 The Prosecutor does not respond to this 

particular issue. 

29. We recall that the question of whether the Trial Chamber erred by not permitting the 

Head of Defence Office to speak at the outset of the first day of the proceedings in the 

Ayyash et al. case was the subject of a certification request by the Head of Defence Office 

himself.92 This request was not granted93 and the Head of Defence Office as the affected organ of 

the Tribunal is not party to these appeal proceedings. However, the Trial Chamber did include 

the matter in its certificate, 94 and counsel for Mr Merhi argue that the Head of Defence Office 

was acting upon their request.95 We therefore proceed to address it. 

30. We first consider that counsel have not substantiated their assertion that the Trial 

Chamber erred in "refusing to hear [the Head of Defence Office's observations] at the 

appropriate time" with any arguments as to why this was an error and we could dismiss this 

particular argument for that reason. 96 In any event, we stress again the broad margin of discretion 

afforded to the Trial Chamber in conducting the proceedings before it. This includes decisions on 

who may appear before it and in what order, subject to the general guidelines provided by the 

Statute and Rules. With respect to the Head of Defence Office, Rule 57 (F) provides him with a 

right of audience on certain matters. However, the Rule does not require the Trial Chamber to 

hear the Head of Defence Office at any particular time during an oral hearing. Furthermore, if the 

Head of Defence Office had wanted to raise certain reservations before the commencement of 

89 Transcript of20 January 2014, pp. 5-12. 
90 Impugned Decision, para. 12 (emphasis in the original). 
91 Appeal, para. 37. 
92 STL, Prosecutor v. Ayyash et al., STL-11-01/T/TC, F1440, Demande de certification d'appel de la decision sur la 
jonction, 4 March 2014, paras 25-26. 
93 Certification Decision, para. 26. 
94 Certification Decision, para. 47, Disposition. 
95 Appeal, para. 3 7. 
96 See Krajisnik Appeal Judgement, paras 16, 26. 
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opening statements, he could have done so by way of written submission. Moreover, we recall 

that the Head of Defence Office did exercise the opportunity given to him by the Trial Chamber 

and addressed the court.97 

31. In sum, counsel for Mr Merhi have not shown that the Trial Chamber committed an error 

by allowing the Head of Defence Office to speak after and not before the opening statements of 

the Prosecutor and the Legal Representative of Victims. 

C. Whether the Trial Chamber erred in adjourning the trial, with the possible exception of 

hearing the evidence of three Prosecution witnesses and receiving relevant documents into 

evidence 

32. In the Impugned Decision, the Trial Chamber ordered the adjournment of the trial until at 

least early to mid-May 2014, with the possible exception of hearing three Prosecution witnesses 

who had been scheduled to testify in the week before the joinder and possibly also receiving 

relevant documents into evidence.98 It also set a number of deadlines for the Parties related to the 

preparation for the trial. 99 

33. Counsel for Mr Merhi assert that the Trial Chamber erred in deciding that a suspension of 

trial hearings was a measure that safeguarded the rights of Mr Merhi. 100 They argue that the trial 

was in fact only suspended in part, since they were required within short deadlines to present 

their position on the evidence already admitted, even though they had not yet conducted 

investigations or been able to benefit from the assistance of experts. 101 In addition, they refer to 

the fact that the Trial Chamber left open the possibility of continuing to hear a number of 

witnesses and to admit new evidence at any time. 102 They claim that all of this infringed their 

right to properly prepare for the trial. 103 

97 Transcript of20 January 2014, pp. 5-12; see also Impugned Decision, para. 12. 
98 Impugned Decision, para. 110, Disposition. 
99 Id. at Disposition. 
100 Appeal, para. 40. 
101 Id. at para. 42. 
102 Id. at para. 40. 
103 Id. at para. 43. 
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34. The Prosecutor primarily responds that the Defence has not demonstrated that setting 

tentative timelines and deadlines was an error. 104 He submits that the Defence cannot be 

prejudiced by the preparation for trial since it has not been required to take final positions on 

evidence admitted or witnesses heard and no new trial date was set in the Impugned Decision. 105 

35. In ordering compensatory measures following the joinder, the Trial Chamber correctly 

considered that it had to ensure the rights of Mr Merhi and the other four Accused after joinder 

and, in particular, that the measures should safeguard the rights of the Accused, and the interests 

of the victims, the Tribunal and of the international community as a whole to have the trial 

proceed expeditiously and without unreasonable delay. 106 The Trial Chamber specifically 

considered the need to "ensure that Mr Merhi's counsel can effectively represent him and that 

they have sufficient resources to ensure equality of arms in their investigations and in the court 

room". 107 

36. With respect to the Trial Chamber's order to adjourn the trial to at least "early to mid

May 2014", 108 counsel have failed to establish why such adjournment is unreasonable or how it 

prejudices them. Indeed, in the Impugned Decision, the Trial Chamber did not set a date for the 

resumption of trial proceedings. It merely stated that "[t]he actual recommencement date [ ... ] 

will be the subject of a specific scheduling order" after having heard from the Parties. 109 

Counsel's arguments are therefore premature and speculative. 110 

3 7. As regards the Trial Chamber's order on the filing of submissions in relation to witnesses 

already heard and evidence previously admitted, the Trial Chamber subsequently varied this 

time-limit. 111 Moreover, the Trial Chamber has made clear that this "is not an absolute deadline" 

104 Prosecutor's Response, para. 49; see also id. at para. 43. 
105 Id. at paras 49, 51. 
106 Impugned Decision, para. 109. 
107 Id. at para. 96. 
108 Id. at para. 110, Disposition. 
109 Id. at para. 111. 
110 We note in this regard that the Trial Chamber, after hearing from the Parties, has set a new date for the 
resumption of trial and that it certified that decision for appeal immediately. Counsel for Mr Merhi have already 
indicated that they will file an appeal against this decision (see STL, Prosecutor v. Ayyash et al., STL-11-
01/T/AC/AR126.8, Order by Judge Rapporteur on Request for Extension of Time for Filing of Interlocutory Appeal, 
15 May 2014). 
111 STL, Prosecutor v. Ayyash et al., STL-11-01, Transcript of 4 March 2014, pp. 34-35. 
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and that it will consider further applications "until the issuing of judgment". 112 In these 

circumstances, counsel have failed to demonstrate that the Impugned Decision was an abuse of 

discretion. 

38. Finally, the Trial Chamber noted that, despite the adjournment of the trial, it might hear 

the evidence of three previously scheduled witnesses and receive relevant documents into 

evidence. 1 13 Counsel have not shown how the Trial Chamber abused its discretion by merely 

mentioning this possibility. Nor have they shown how they are prejudiced by it. 

39. In conclusion, counsel for Mr Merhi have not demonstrated an error in the Impugned 

Decision with respect to the Trial Chamber's order to adjourn the proceedings while leaving 

open the possibility of hearing certain evidence and requesting counsel to make submissions with 

respect to witnesses heard previously and evidence already admitted. 

D. Whether the Trial Chamber erred in monitoring the preparedness of the Defence 

40. In the Impugned Decision, the Trial Chamber stated that it "will continue to monitor-as 

part of its duty to guarantee Mr. Merhi a fair trial with effective legal representation-whether 

counsel for Mr. Merhi are adequately resourced to prepare their defence and to defend Mr. Merhi 

at trial". 114 It also requested that counsel meet with counsel for the other Accused and the 

Prosecutor with a view to enlisting their assistance in identifying the most important and relevant 

documents in the filings submitted since 2011 and the most critical pieces of evidence against 

Mr Merhi. 115 

41. Counsel for Mr Merhi submit that the continuing supervision and monitoring of the work 

and composition of the Defence team and its strategic analysis of the evidence is not a 

compensatory measure. 116 They refer in particular to the Trial Chamber's "instruction to take 

assistance from the Prosecution in identifying the 'most critical pieces of evidence'". 117 They 

argue that this is prejudicial to them and affects the integrity of the trial. 118 The Prosecutor 

112 Id. atp. 41. 
113 Impugned Decision, para. 110. 
114 Id. at para. 100, see also id. at Disposition. 
115 See id. at para. 101. 
116 Appeal, para. 32. 
117 Ibid. 
118 Ibid. 

Case No. STL-11-01/T/AC/AR126.7 Page 16 of 18 21 May 2014 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



PUBLIC 
R000145 

STL-l 1-01/T/AC/AR126.7 
FOO 13-AR126.7/20140521/ROOO 128-ROOO 146/EN/nc 

responds that the Defence has not demonstrated interference in the composition of the Defence 

team nor any other prejudice suffered from the instructions given by the Trial Chamber. 119 

42. We find that counsel's arguments misrepresent the Impugned Decision. In particular, 

they have not substantiated their allegation that the Trial Chamber has interfered with the 

management of the Defence team or has dictated to counsel how to conduct the case. 120 It is clear 

from the Impugned Decision that the Trial Chamber is concerned about the state of preparation 

by counsel for Mr Merhi and the commensurate effect this might have on the rights of the 

Accused. 121 It merely suggests but does not dictate. We are thus at loss to see how the Trial 

Chamber's stated intention to make sure that the Defence team is adequately resourced, which 

includes having sufficient legal staff, 122 is in any way prejudicial to them. 

43. Similarly, it is unclear how the meetings held between the Prosecutor, counsel for Mr 

Merhi and counsel for the other Accused at the Trial Chamber's suggestion had prejudicial effect 

or affected the integrity of the trial. As pointed out by the Prosecutor, 123 counsel for Mr Merhi 

have not been ordered to agree with the Prosecutor on any evidence. On the contrary, they are 

free to accept or ignore any assistance offered by the other Parties in the case. 

44. In sum, counsel have not shown that the Trial Chamber has erred in monitoring the work 

of the Defence team to ensure that it is adequately resourced for trial and to facilitate further 

meetings between the Parties. 

E. Conclusion 

45. Counsel have failed to show that the Trial Chamber committed an error in the Impugned 

Decision when it ordered several judicial case management measures in conjunction with the 

joinder of the Ayyash et al. and Merhi cases. Consequently, we dismiss the Appeal. 

119 Prosecutor's Response, para. 50. 
120 Appeal, para. 32. 
121 Impugned Decision, paras 95-101. 
122 Id. at para. 100. 
123 Prosecutor's Response, para. 50. 
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DISPOSITION 

FOR THESE REASONS; 

THE APPEALS CHAMBER, deciding unanimously; 

DECLARES the Suspension Request moot; and 

DISMISSES the Appeal in its entirety. 

Done in Arabic, English and French, the English version being authoritative. 

Filed 21 May 2014 

Leidschendam, the Netherlands 
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Presiding 
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