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TRIBUNAL SPk:IAL POUR lE LIBAN 

I. On 1 March 2013, the Registrar filed confidentially the "Registry Submission Pursuant to Rule 

48(C) Seeking Clarification and Relief Regarding the President's Decision of 21 December 2012",1 

related to the Defence retainer of Dr Nashabe. 

2. On 21 March 2013 I conducted an oral hearing to give counsel the opportunity to respond to my 

provisional views. During the hearing I delivered an interim oral ruling that the transcript of that hearing 

would remain confidential until I had received counsel's further submissions on the issue of 

confidentiality. 

3. On 27 March 2013, the Registry filed its submissions, stating that I should order redactions of 

the relevant transcripts for the "proper administration of justice",2 [REDACTED.3
] The Registrar cites 

Rule 137 of the Tribunal's Rules ofProcedure and Evidence as an example of the powers of Judges to 

redact information from the public record for reasons related to (i) public order or morality; (ii) security; 

(iii) a State's national security interests; (iv) non-disclosure of the identity of a victim or witness; or (v) 

the interests ofjustice.4 [REDACTED.5
] 

4. On 28 March, the Defence Office and Defence counsel filed responses to the Registrar's 

submissions on redactions.6 As a matter of principle, they oppose redactions which would convert this 

1 STL, Prosecutor v Ayya~h et al., STL-11-1/PTIPRES, Registry Subm1ssion Pursuant to Rule 48(C) Seeking Clarification 
and Relief Regarding the President's Decision of 21 December 20I2, Confidential, I March 2013 ("Registry Subm1ss1on on 
Clarification and Rehef') (a pubhc redacted vers1on was filed on 8 March 2013). All further references to fihngs and 
decisiOns relate to this case number unless otherw1se stated. 
2 Registry Submission to Redact the Transcript of the 21 March 2013 Heanng in the President's Office with Confidential 
Annex I, Confidential, 27 March 2013 ("Registry Submission on Redacttons"), para 7 
3 Registry Submission on RedactiOns, paras 9-1 0. 
4 Reg1stry Subm1ss10n on Redactions, para. 8. 
5 Reg1stry SubmissiOn on Redacttons, para. 13. 
6 Reponse du Bureau de Ia Defense a Ia demande du Greffe aux fins d'expurgatton du compte-rendu d'audtence du 
21 mars 2013, Confidenttal, 28 March 2013 ("Head of Defence Office Response"); Submissions of the Defence for Mustafa 
Badreddine on Registry's Proposed Redactions to Transcnpt of Hearing of 21 March 2013 in the President's Office, 
28 March 2013 ("Badreddine Response"); Response of the Defence for Mr Hussem Hassan Oneissi to the "Regtstry 
Submiss1on to Redact the Transcript of the 21 March 2013 Heartng m the President's Office", 28 March 2013 ("Oneiss1 
Response"); Ayyash Joinder in Defence and Defence Office Submissions Regarding Proposed Redactions to Transcnpt of 
Hearing of21 March 2013,28 March 2013. 
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Tribunal into a place ruled by a "state of exception" ("exceptionnalisme de ce Tribunaf') where 

everything becomes confidential and secret.7 On the merits, they reiterate that [REDACTED],8 that the 

public has an interest in the information sought to be redacted because it relates to the judicial process 

and its implementation,9 that Rule 137 is inapplicable to the present case since the Registry has not 

demonstrated any of the five grounds listed in that Rule, 10 and that, in any event, the test to be applied in 

these cases is one of necessity and the proposed redactions are a disproportionate interference with the 

principle that justice be rendered publicly. 11 

DISCUSSION 

5. I first note that the question before me is not that the Registrar is seeking to prevent disclosure of 

certain information to the Defence. The Registrar is instead seeking to maintain confidentiality only vis-

0-vis the public in relation to certain procedures it follows in discharging its duty to ensure the security 

of the Tribunal, its staff and other individuals affected by its work-such procedures are known to the 

Defence Office and to Defence counsel. 

6. There is no question that the public in general, and the people of Lebanon in particular, are 

presumptively entitled to follow the litigation within the Special Tribunal for Lebanon. The principle of 

open justice, that this Tribunal and its Appeals Chamber have emphasized time and again, does not need 

reiteration. 12 By rendering the administration of justice transparent, publicity contributes to the 

achievement of a fair trial. 

7 Head of Defence Office Response, para. 4 (referring to the transcript ofthe hearing); see also Badreddine Response, para. 4 
8 Head of Defence Office Response, para. 5; see also Badreddine Response, para. 5 (ii). 
9 Oneissi Response, para 5 
10 Oneissi Response, para 3. 
11 Badreddine Response, paras 5-6. 
12 See STL, In the matter of El Sayed, CH/AC/2013/01, Pubhc Redacted Version ofDectston on Appeal by the Prosecutor 
AgamstPre-Tnal Judge's Dectsion of 11 January 2013, Dated 28 March 2013, para. 9 (refemng to STL, Prosecutorv. 
Ayyash et al, Case No. STL-11-01/PT/AC, Corrected Verszon Dec1sion on the Pre-Tnal Judge's Request Pursuant to 
Rule 68(G), 29 March 2012, para 12); Public Redacted Version of Second Interim Decision Filed Confidentially on 
10 September 2012, 8 October 2012 ("Second lntenm Dectston"), para. 50. 
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7. The requirement for publicity is, however, not absolute. While every exception to such a 

fundamental principle must be treated cautiously, the very interests of justice, which the Tribunal must 

uphold, might in some circumstances be defeated unless confidentiality is maintained. 13 Such (limited) 

restrictions to publicity are foreseen by the Tribunal's Rules of Procedure and Evidence and they are 

consonant with rules existing in various legal systems14 as well as international criminal procedure. 15 

They do not relate to the publicity required of a final judgment of acquittal or conviction. 16 The Defence 

Office itself has requested that confidentiality vis-il-vis the public be imposed during the present 

litigation, when making certain information public was perceived to be potentially prejudicial to a 

person not participating in the proceedings before me. 17 

8. [REDACTED]. 

13 See STL, In the matter of El Sayed, CH/AC/2011/01, DeciSIOn on Partial Appeal by Mr. El Sayed of Pre-Trial Judge's 
DeciSIOn of 12 May 20 II, 19 July 20 II, para. 48 ("[T)he right to information may need to be reconciled with other mterests, 
such as the pnnciple of good admmistrat10n of just1ce [ ... ] Whenever there may arise a confl1ct among these mterests, 1t falls 
to courts to strike a balance between them, m light of the general pnnciples of internatiOnal law on human rights."); see also, 
mutatis mutand1s, STL, CH/AC/2010/02, Decis1on on Appeal of Pre-Tnal Judge's Order Regarding Junsdiction and 
Standmg, I 0 November 2010 (upholdmg the Pre-Tnal Judge's previous order detwling the right of access of an indiVIdual to 
his prev1ous cnmmal case file, but subjectmg 1t to exceptlons). 
14 See, e g, Art. 249 Lebanon, Code of Criminal Procedure ("Proceedings before the Crimmal Court shall be held in pubhc 
unless the President decides to hold them m camera to preserve law and order or pubhc morals."), Art. 484 Lebanon, Code of 
Civil Procedure ("Hearmgs are conducted pubhcly, otherw1se they are considered to be null. The court may, propno motu, or 
upon the request of a party, conduct the hearmg confidentially to preserve pubhc order or decency or the sanctity of family. 
But the judgment is pronounced in pubhc."); see also Code ofCnminal Procedure (France), Arts 306 ("Les debats sont 
publics, a moms que Ia pubbclle ne soli dangereuse pour l'ordre ou /es moeurs Dans ce cas, Ia cour /e declare par un 01Tet 
rendu en audience publique."), 400 ("Les audiences sont publ1ques Neanmoins, /e tnbunal peut, en constatant dans son 
;ugement que Ia publicae est dangereuse pour l'ordre, Ia seremte des de bats, Ia dignite de Ia personne ou les mterets d'un 
tiers, ordonner, par;ugement rendu en aud1ence publique, que les debats auront l1eu a hUls c/os "). 
15 See, e g, Rules 54 bis, 69, 75,79 ICTY RPE, hstmg various grounds for non-disclosure of information contamed m the 
record of proceedmgs to the pubhc; see also Art. 6 (I) of the (European) ConventiOn for the ProtectiOn of Human Rights and 
Fundamental Freedoms (Adopted 4 November 1950,213 U.N.T.S. 221) ("Judgement shall be pronounced pubhcly but the 
press and pubhc may be excluded from all or part of the trial m the mterest of morals, public order or nat10nal security m a 
democratic society, where the mterests of Juvemles or the protection of the private life of the parties so requ1re, or to the 
extent stnctly necessary m the opimon of the court m spec1al Circumstances where pubhc1ty would prejud1ce the interests of 
justice"). 
16 See Art. 23 STL St. ("The Judgement[ .. ] shall be delivered m pubhc."). 
17 Second Interim Decision, para. 49 (referrmg to [Head of Defence Office's] Request for Review of Registrar's Decision of 
27 July 2012 in Relat1on to the Ass1gnment of a Local Resource Person, 31 August 2012, para. 73, which 1s now public only 
in redacted format [see Pubhc Redacted Version of "Request for Rev1ew of Registrar's Dec1sion of 27 July 2012 in Relation 
to the Ass•gnment of a Local Resource Person" F1led 31 August 20 12]). 
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9. But I agree with counsel for Mr. Badreddine that the mere fact that security checks are requested 

and carried out cannot be a matter requiring confidentiality. 18 This much has already been made public 

even in the Registry's own filings, 19 and is a common practice before international institutions. 

18 Badreddine Response, para. 5 (n). 
19 See Registry Submission on Clarificatton and Rehef(pubhc redacted version), para. 28 
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ORDER that the transcripts of the hearing of 21 March 2013 be made public, with the minimal 

redactions indicated in the Annex to this Decision. 

Done in Arabic, English and French, the English version being authoritative. 

Filed 12 April2013, 

Leidschendam, the Netherlands 

Case No. STL-11-01/PTIPRES Page 5 ofS 

Judge David Baragwanath 

President 

12 April2013 

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm




