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I. IN*ODUCTION 
' I 

l. On 25 February 2009 the Trial + hamber I of the Special Court for SiPrra L<'one 

("Chamber") handed down irs verdict.in fis case, ~eiivered in summary form in open court. 1 

On 2 March 2009, rhe Chamber filed its J~dgement.-

2. The Chamber hereby renders its S+tencmg Judgement 

II. CONVICTIONS/AND FORM OF LIABILITY 
! 
I 

1. Issr Hassan Sesay 

i 
3. Issa Hassan Sesay was found guil1 of rhe crimes, set out bdow, by participating in a 

joint criminal enrerprise, pursuant ro Arti4e 6(1) of rhe Srarute: 

I 
(i) Acts of Terrorism, punishable ufder Article 3(d) of the Srarute (Count I), for crimes 

' set forth in Counts 3 to 11 and r,ount 13 in relation to ewnts in specified locarions 
I 

in Bo, Kenema, Kono and Kadah/un Districts; 
' 
' 

(ii) Collective Punishments, punishiblc under Arricle 3(6) of the Statute (Count 2), for 
' I 

crimes set forrh in Counts 3 ro 51'and Count 10 to 11 in relarion ro t:-venrs in specified 

locations in Kenema, Kono and piiahun Disuicts; 

' I 
(iii) Extermination, a Crime agains~ Humanity, punishable under Article 2(6) of rhe 

Statute (Count 3), in relation r9 events in specified locations in Bo, Kenema, Kono 

and Kailahun Di~tricts; 

(iv) Murder, a Crime against 

(Counr 4), in relation ro 

Kailahun Districts; 

-----------

' 

! 
I 

Humi1anity, punishable under Article 2{a) of the Stature 
I 

ewnf in specified locations in Bo, Kenema, Kono and 

I 

' 

! T rnmcript of 25 Febnrnry 2009. I 
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(\·) Violence to life, health and phys~cal or mental well-being of persons, in particular 

murder, punishable under Anidi 3(a) of the Statute (Count 5), in reb.tion to events 

' in specified locations in Bo, Kenerha, Kono and Kailahun Disrricts; 
' I 
i 

{vi) Rape, a Crime against Humanity, !punishable under Amcle 2(g) of the Starute (Count 

6), in relation ro events in specifie~ locations in Kono District; 

I 
(Yii) Sexual slavery, a Crime against I Humanity, punishable under Arri.de 2(g) of rhe 

I 
Sramte (Count 7), in relation ro r·ents in specified locations in Kono District and 

unspecified locations in Kailahun IUisrrict; 

I 
(viii) Other inhumane acts (forced ~arriage), a Crime against Humanity, punishable 

under Article 2(i) of the Starure (fount 8), in relarion m events in specified locations 

in Kono District and unspecified locations in Kailahun District; 

' (ix) Outrages upon peT5onal dignity,lpuni~hable under Article 3(e) of tbe Starute (Count 
I 

9), in rehtion to events in spepified locations in Kono Disrrict and unspecified 

locarions in Kailahun District; 

I 
(x) Violence to life, health and phytical or menral well-being of persons, in partieular 

mutilation, punishable un<ler Atricle 3(a) of the Srarute {Counr 10), in relation ro 

events in specified locations in K~no District; 
' 
I 

(xi) Other inhumane act.5 (physical i violence), a Crime against Humanity, punishable 

under Article 2(i) of the Srarute (fount 11), in relarion to events in specified locadons 

in Kenema and Kono Disrricts; j 

i 
(xii) Enslavement, a Crime against H~manity, punishable under Artide 2(c) of the Srature 

(Counr 13), in relarion ro events! in Tonga Field in Kenema Districr and unspecified 
' 

locatiom in Kono and Kailahun 1)istricrs; and 

' 
' (xiii) Pillage, punishable under Anicl~ 3(f) of the Sratute (Count 14), in relation to evenrs 

in specified locations in Bo and iono Districts. 

' 
' ' 

4. Additionally, Issa Hassan Sesay wat found guilty, pursuant to Article 6(1) of the Starure, 

of planning rhe following nimes: 1 
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1 

j 
(i) The use of children to actively p~rticipate in hostilities, an O[her serious violation of 

International Humanirarian L1w, ~,unishable under Article 4(c) of the Statute (Count 
I 

12), in relarion to events in Kaila~un, Kenema, Kono and Bombali disrricts; and 

I 
(ii) ' Enslavement, a Crime agains[ H~manity, punishable under Ardcle 2(c) of the Srature 

(Coum 13), in relation ro evenfs in specified and unspecified lorndons in Kono 

Disrricr. 

' 

5. Lastly, pursuant to Arricle 6(3) ot t{e Statute, Issa Hassan Sesay was convicred of: 

I 
(i) Enslavement, a Crime against Ht.\m,miry, punishable under Arcicle 2{c) of the Srature 

' 
(Count 13), in relation ro evenr.s if Yengema in Kono D1stricr; 

' 
' ' (ii) Intentionally directing att.ack.s against th,e UNAM:SIL peacekeeping operations, an 
I 

other serious violation of Intern,tional Humanicarian Law, punishable uncler Arrlcle 

4(6) of rhe Scan1te (Counr 15), i~ relation TO evenrs in Bombali, Port Loko, Kono ancl 

T onkolili Dimkts; and I 
' 
' I 

(iii) Violence to life, health and ph~sical or mental well-being of persons, in particular 

murder, punishable under Arti4 3(a) of the Statute (Counr 17), in relation to e\·ent.s 

' 
involving UNAMSIL peacekcepeh in Born bali and T onkdili Disrrkt~. 

' 
I 

2. ¾orris Kallon 

6. Morris Kallon was found guilty o~ the crimes, set out below, by parricipating in a joinr 
! 

criminal enterprise, pursuant to Article 6(~) of the Scatute: 
' 
' 

(i) Acts of Terrorism, punishable Jnder Artide 3(d) of the Statute (Count 1), for crimes 
I 

set forrh in Counts 3 to 11 and
1

1 Courir 13 in relarion co event.sin specified locations 
! 

in Bo, Kenema, Kono and Kaila.ijmn Districts; 
' 

' . (ii) Collective Punishments, puni~~able under Article 3(6) at the Starure (Count 2), for 
' 

critnes ser forth in Counts J to~ and Count 10 to 11 in relation ro ewnrs ln specified 
: 

locations in Kenema, Kono and!Kai\ahun Districrs; 



I 

(iii) fa."tecmination, a Cdme against I Humanity, punishable uncle[ Article 2(b) of the 

Statute (Count 3), in telarion to fvents in specified locations in Bo, Kenema, Kono 

and Kailahun Dimict.,; ! 

I 

(iv) Murder, a Crime against Huma~ity, punishable under Ardcle 2(a) of the Statute 
' 

(Count 4), in relation to events in spedfied locatiorn in Bo, Kencma, Kono and 

Kailahun Districts; 

(\') Violence to life, health and ph ical or mental well-being of persons, in particular 

murder, punishable under Arrid1 3(a) of the Srarute (Count 5), in rela.tion ro events 

in specified locations in Bo, Kenetl1a, Kono and Kailahun Districts; 
' 
! 
I 

(vi) Rape, a Crime against Hunrn.n'.~'lpunishable under Article 2(g) of the Srn.rute (Count 

6), in relation ro event~ in spec1fi~ locations in Kono District; 

' 

(vii) Sexual slavery, a Crime againsJ Humanity, punhhable under Article 2(g) of the 

Statute (Count 7), in re!arion tol

1 

even rs in specified locarions in Kono District and 
' 
' unspecified locations in Kailahun! Disrrict; 
' 
I 

(viii) Other inhumane acts (forced rarriage)l a Crime against Humanity, punishable 

under Arricle Z(i) of the Statute (Count 8), in relation to events in specified lorntions 

in Kono Oistricr and unspecified ~ocations in Kailahun District; 

i 
' 

(ix) Outrages upon personal dignity1 punishable under Article 3(e) of the Stature (Count 

9), in relation to events in sp~cified locations in Kono District and unspecified 

locations in Kailahun District; I 
' 
I 

(x) Violence to life, health and phfical or mental well-being of persons, in particular 

mutilation, punishable under A)rridc 3(a) of the Scatute (Count 10), in relation to 

; 
events in specified locations in Kbno District; 

' 

(xi) Ocher inhumane acts (physica~ violence), a Crime against Humanity, punishable 

under Article 2(i) of the Scarnte (Count 11), in relation to events in specified locations 
I 

in Kenema and Kono Disrrtcts; i 

I 
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i 
I 
I 

{xii) Enslavement, a Crime against Hufnanity, punishable under Article Z(c) of the Statute 
I 

(Count 13), in relation to evems jn T ongo Field in Kenema District and unspecified 

locations in Kono and Kailahun 9istricts; and 

{xiii) Pillage, punishable under Artidel3(0 of the Starute (Count 14), in relation to events 

in specified locations in Bo and Ktno Disr:-ricts. 
I 

7. Additionally, Morris Kallan was fo~nd guilty, pursuant to Article 6(1) of the Starute, of 

the following crimes: ! 
I 

(i) lnsrigating Murder, a Crime agai,~st Humanity, punishable under Article Z(a) of the 

Srarure {Coum 4), in relation to ar event in '-X'endedu in Kono Disrrict; 

(ii) Instigating Violence to life, heal~ and physical or mental well-being of persons, in 

particular murder, punishable uqder Article 3(a) of the Starure (Count 5) in relation 

to an e,:ent in Wendedu in Kono bisrrict; 
' I 
I 

(iii) Planning the use of chlJdren to! actively participate in hostilities, an other serious 
I 

violation of lntemarional Hum+irarian Law, punishable under Article 4(c) of the 

Stature (Counr 12), in relation tf events in Kaikhun, Kenema, Kono and Bombali 

' 
disrricts; and i 

' i 

(iv) Committing and ordering attac~.s against peacekeepers, and other :-;erious violation 

of International Humanitarian ~1w, punishable under Article 4(b) of the Statute 

(Count 15), in relation to evems ~ Bombali Dimicc. 

I 

8. La~rly, pursuant to Article 6(3) of ric Statute, Morris Ka lion was convicted of: 

' ' 
' 

(i) Acts of Terrorism, punishable u~der Article 3(d) of the Stature {C..ount 1), for a crime 

under Count 7 in Kissi Town in Kono Disrricr; 

(ii) Sexual slavery, a Crime againsl Humanity, punishable under Article 2{g) of the 

' Sratute (Count 7), in relation to ~n event in Kissi Town in Kono Disrrict; 

' 
I 

(iii) Other inhumane acts (forced r,.arriage), a Crime against Humanity, punishable 

under Article 2(i) of rhe Stature l(Count 8), in relation to an event in Kissi Town in 

Kono Oisrrict; 

~ 
i 



(iv} 
i 

Outrages upon personal dignity, punishable under Article 3(e) of the Statute (Count 

9), in relation to an event in Kissi town in Kono Di5tricr; 
' ' 

(v) Enslavement, a Crime against Hu~anity, punishable under Article 2(c) o( the Stature 

(C:,unt 13), in relation to ewnt.s if unspecified locations in Kono Districr; 

(vi) lntentionally directing attacks a~ainst the UNAMSIL peacekeeping operations, an 

other seriom vioh1tion of Internafional Humanitariirn bw, puni5hable under Article 

4(b) of rhe Sratute (Counr 15), in relation ro e\"enrs in Bombali, Port Loko, Kono and 

Tonkolili Dimicts; ;1nd j 
I 

(vii) Violence to life, healrh and phylcal or mental well-being of persons, in particular 

murder, punishable under Arricl~ 3(a) of rhe Statute (Counr l 7), in relarlon to evenD 
I 

involving UNAMSIL peacekeeperf in Bombali and T onkolili Di5tricts. 
! 

I 
3. A:iigustine Gbao 

I 

9. By a majority, }ill_tice Boutet dis~cnting, Augustine Gbao was found guilty of rhe 

following crimes by participating in a joint criminal enterprise, pursuant to Article 6(1) of the 
' 
' 

i 
(i) Acts of Terrorism, punishable ufder Article 3(d) of the Statute (Counr I), for crimes 

ser forth in Counr~ 3 to 5 and ciounrs 6 ro 9 in relarion to events in Kailabun Town 

and throughour Kailahun Distrk~; 

I 
' 

(ii) Collective Pun~hmcnts, punishrble under Article 3(6) of the Stature (Count 2), for 

c.rimes ::ec forth in Count.s 3 fo 5 in relation to cvent.'5 in Kailahun Town and 

I throughout Kailahun Disrricr; I 
' 
I 
' (iii} Extermination, a Crime again~r Humanity, punishable nnder Article 2(6) of rhc 
' 

Srature (Count 3), in relarion tJ event.'5 in specified locarions in Bo, Kenema, Kono 
' 

and Kailahun Districts; 

(iv) Murder, a Crime againsr Hun1aniry, punishable under Artide 2(a) of rh.e Sratute 
' 

(Count 4), in rclarion ro event in specified locarions in Bo. Kenema, Kono and 

Kailahun Districts; 
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' I 
(v) Violence to life, health and phI·cal or mental well-being of persons, in particu1ar 

murder, punishable under Anicl J(a) of the Statute (Count 5), in relation to events 

in sr,ecified locations in Bo, Kene a, Kono and Kailahun Districts; 
I 
I 

(vi) Rape, a Crime against Humanity1 punishable unde1 Article 2(g) of rhe Strttute (Count 

6), in relarion to events in specifi1d locations in Kono District; 

I 
(vu) Sexual slavery, a Cnme ag;:11n~l' Hum:mity, punishable under Arricle Z(g) of rhe 

Statute (Count 7), m relanon t events rn spec1f1ed locattons m Kono District ,md 

un~pec1f1ed loranons m Ka1lahu Dismrt; 

' 

(viii) Ocher inhumane acts {forced /marriage), a Crime against Humanity, punishable 

under Article 2(i) of rhe Statute ~Count 8), in relation to events in specified locations 

' in Kono District dnd unspecifiedl1locations in Kailahun District; 

(ix) Outrages upon personal dignity punishable under Article 3(e) of the Sr.nute (Counr 

9), in relation to evencs in sp dfied locarions in Kono Di,micr and unspecified 

locations in Kailahun District; I 

I 

(x) Violence ro life, health and phtsical Or mental well-being of persons, in parricular 

mutilation. puni~hable under ,1rticle 3(a) of the Stature (Count 10), in relation to 

evencs in specified lorations in lq}no District; 
I 
' I 

(xi) Other inhumane acts (physicaf violence), a Crime againsr Humdnity, r,unishable 

' under Article 2(i) of the Statute ~Count 11 ), in relation to events in specitied locations 
I 

in Kenema and Kono Districts; I 
I 
' I 

(xii) Enslavement, a Crime dgainsc ~umaniry, r,unishable under Arricle 2(c) of the Sratute 

(Count 13), in relarion to event~ in Tango Field in Kcnema District and unspecified 
' 

locarions in Kono and KailahunlDistricts; and 
' 

' 
(xiii) Pillage, punishable under Arti4e 3(0 ot rhe Statute (Count 14), in relation ro evenrs 

in specified locations in Bo and ~ono Disaicts. 
' 

10. Additionally, Augustine Gbao wt found guilty, pursuant to Arricle 6( 1) of the Stature, 

in ,el,rion ro events in Bombali Disrri,

1 
of aiding and abetting atta,k, on peacekeepers, ,n 
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I 

I 

I 
other serious violation of Imemational 8i~manita.rian Law, punishable under Arride 4(b) of 

the Stature (Count 15). ' i 
' 
' I 

Ill. APfLICABLE LAW 
' I 

1. App1icable Provisions 

i 
lL Article 19 uf the Stature and R*les 100 and 101 of the Rules o{ Procedure and 

Evidence (''Rules") provide as follows: I 

Article 19- Penalties 

i 
1. The Trial Chamhert·hal! impose upon a convicted person, 
other than a juvenile offend r, imprisonment for a ,;pecified numher 
of years. ln determining e terms of imprisonmem, the Trial 
Chamber shall, as appropria[ , have recourse ro rhe practice regarding 
prison sentences in the Ince national Criminal Trihuna! for Rwanda 
and rhe national courts of Siqrra Leone. 

' 
' 2. In imposing the se1tences, rhe Trial Chamhet should rake 

into accolrnr such factors ~s rhe gravity of the offence and the 
individual ci rcum.mtnces of the convicted pet~on. 

Rule JOO, Sentencing Procedure 
' I 

(A) If the Trial Cham er convicts the accused or the accused 
enters ~ guilty plea, the Prosecuro-r shall submit any relevant 
information that may as.sis rbe Trial Chamber in dete1mining an 
appropriate sentence no m re than 7 days after such conviction or 
guilty plea. The defendant hall rheteafcet, but no more rhat 7 day~ 
alter rhe Prosecutor';; filing fubmit any relevant infonnarion rh~t may 
assi~t rbe Trial Chamber in Jetern1ining an appropriate sentt>nce. 

! 

(B) Where the acwse~ has entered ~ guilty pie~. 1he Trfal 
Ch~mber shall hear submi~s)ons of the p~tties at a sentencing bearing. 
Where the accused h~s bee~ convicted by a Trial Chamber, the Trial 
Ch~mher may hrar submissiPm ot the patties at a sentencing hearing. 

(C) The sentence shall be pronounced in a juclgenient in public 
and in die pr6ence of rhe c~nvicted person, subjen to Rule 102(8). 

' 
Rule J(JJ - Penalties 

' (A) A person convicted,lby the Special Court, other th~n a juvenile 
offender, may be sentencedlto imprisoI11nent for a specific number of 

' ye~rs. 1 

(B) In determining th' sentence, rhe Trial Ch~mber shall rake 
into accoonc rhe factor, m ntioned in Article 19 (2) of the Starure, as 
well .{5 such factors as: 

11 
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I 
(i) Any aggravating tircumstances; 

(ii) Any mitigating ircumstanccs including rhe subsrnmial 
cooperacion wirh rhe Prosec~tot by rhe convicted person before or 
aher conviction; i 

' ' 
(id) The extent to ~hich any penalty imposed by a court of 

;my State on rhe convicted p rson for rhe same act has already brer: 
served, as referred ro in Articl 9 0) of rhe Stanm~. 

I 
{CJ The Trial Chamber s~a\1 indicate wherher rnultiple senrences 
shall be served consecutively 1r rnncurrc::'ntly. 

(D) Any period during v, ich the convicted person was detained 
in cusrodv pending his trans er to the Special Court or pending trial 
or appeal, shall be raken imo onsideration oo sentenclrig. 

2. Sent ncin Ob'ectives 

' 
12. It is settled law char the goals and ~bjectives of sentencing in rhe sphere of international 

criminal la.w derh·e e.ssenrially from the dobrines underlying penal sanctions in the domestic or 

narional law setting. 

13. The SCSL Appeals Chamber his $rared that, in rela[ion to legitimate senrencing 

purposes, ~[t]he prim;uy objectives must ~c retribution and deterrence. ,,i The lCTY Appeals 

Chamber has further stated that "[i]t is 'fell established that, at the [ICTI] and at the ICTR, 

retribution and deterrence are the main +jecrive.s in sentencing."4 In its simplest formulation, 

retribution implies that punishment mulst be proportionate to guilt and the graviry of the 

offence. 5 Elsewhere it has been stated rhJr "[t]his is nor to be understood as fulfilling a desire 
' 

for revenge but as duly expressing the! outrage of the international communiry at these 

i.:rimes."0 Deterrence is both general, refining to the notion that a convicted person who is 
' 

punished can serve as an e.xample to oth~rs, who will then desist from committing or will be 

unlikely ro commie the said crimes for fdar of being punished, and also specific deterrence or 

incapacir,1tion, which describes the o~,jective of preventing furnre criminal conduce by 

restraining or incapacitating convicted pehons. 
- ! 

J CDF Appeals Judgement, para. 532. i 
' '. K,ajimik ApPeals Judgement, 17 March 2009, p9ra. 775. 

'Bankole Thompson, CTimind Law of Sima Leon4 p. 17; Kmj1,mikAppeab Judgement, 17 March 2009, pua. 777. 

"Al,L""'iki Appeals Judgemem, para. 185. I 
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14. Other sentencing objectives rec4gnised uncler international criminal law are (i) 
i • 

prevention; (ii) rehabilitadon; and, (iii) sti~atisation.' 
I 
' 

15 In relanon to the commission t' f international crimes, 1t such as crimes agaimt 

humamty, war cnmes and other serious 1olat1ons of mternauonal humanitarian law, is our 

opm1on rhat the punishment of the offen er must also adequately reflect the revulsion of the 
I 

international community to such conducr, and denounce it as unacceptable. The Chamber 
' 

endorses the following rationale; I 

One ot' rhe main purposes ofl a ~enrence imposed by an international 
Tribunal is to influence the le ! a,,,.-areness of the accused, rhe 5llrviving 
vic:tims, rheir relariws, rhe wir csscs and d1e general public in order to 
reassure them tb;u die legal ~ysrem is impltmemed and enforced. 
Addirionally, the process of sen encing Ls intended m convey the mes~age 
that glohally accepted laws and n lcs have ro be accepted by everyone.8 

' 
' 

16. Rehabiliration as a goal of punishfent means the restoration of the convicted perrnn 

to a state of physical, menral and moral ~ealth through treatment and education, so that he 

can become a useful and productive me1~ber of society.9 However, rhe Chamber recognises 

that despite its importance as an objective bf punishment, rehabilitation ls more relewnt in the 
' 
' context of domestic criminality than inter1ational nimina\ity. 

' 
I 
' 3. Seii,tencing Factors 
' 
' 

17. The Chamber note~ that Article tf and Rule IOI{B) stipulate that certain factors have 

to be considered in determining an appfopriate sentence. These include tbe gravity of the 

offence, the individual circumstances of fhe Accused, any aggravating and mitigating iactors, 

' and wbere appropriate, the general senten~ing practices of the ICTR and of rhe national court.~ 

of Sierra Leone. I 

I 
18. In this regard the Chamber recogPises that it is necessary ro impose a sentence which 

reflects the totality of the convicted persoi's criminal conduct. 1° Furthermore we note that it is 
' 

universally recognised and accepted thari a person who bas been convicted of m:rny crimes 

1 CDF Appeal$ judgemem, para. 532. 
~ ,-..·1kr,lic, Sentl'n.:lng Judgement (TC), para.139. 
9 Bankole Thompson, Criminal Lau, of Sierra Leone, p. 18. 
10 CDF Appeals Judgement, para. 546. 
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should generally receive a higher sentencr than a person com·icted of only one of those 

crimes. 11 By parity of reasoning, the Ch1mbcr acknowledges that r:he sentence should be 

individualised and also propouionare to rJ conduct of rhe Accused, 12 reflecting the inherent 
I 

grnvity of the totalicy of the criminal condu r of che convicted person, rnk..ing into consideration 

the paHicuLu circumstances of rhe case a d the form and degree of the participadon of the 

accused. 13 Within these parameters, ;md pr vided that the factors which have been considered 

are made clear, a Trial Chamber has a br d discretion to choose be~•een the imposition o( 

either a single "global" sentence or separate sentences for each count on which the Accused was 

found guilty.1 ◄ Afrer having carefully co+sidered the issue, the Chamber deems lr more 

appropriate to address each counr separate+ Where rhe Chamber so exercises its discretion to 

impose separate senrences, it musr indifare whether those sentences should be served 

concurrendy or consecU[ively. 11 

3.1. Gra ·i of the Offence 

' 
19. The Chamber acknowledges that 4rtide 19(1) of the Statute imposes rhe obligation, 

when determining an appropriate sentencelm take into accounc rhe ~gravicy of the offence." It 

has been held thar rhe gravity of r:he offcnc is the "litmus test for the appropriare sentence",' 6 

' ' 
and rhac it requires a 11 consideration o( th particular circumsrances o( the case, as we!! as the 

form and degree of participation of rhe Ac used in the crime". 17 In a~se~sing rhe gravity of rhe 

offence, the Chamber has taken into accou t such factors as, 

i) rhe scale and bruralicy of the offencJs committed; 18 

! 

' 
n) me rnle played by ,he Accused m 'l" rnmm,sswn," 

11 Cd1b1a Appeals J11dgemmt, para 771 I 
ll Tad1c, Sentencmg Appeals Jltdgemenr, para 22, [T,:,domo,c, Semen.,mg Judgement, para. 29; K11pu,k1, Appeal 

J udgemeni]. para. 445; F11rundt11a Appeal Judgemen1l, p,ua. 249. 
u CDF Appeals Judgemem para. 546; Kmjimik App1als Judgemem, para. 774; Nahimana Appeal, J11dgement, para. 

1038; F1mmdzia Appeals Judgemenr. para. 149; I B!ask,~ Appeals Judgemem, para. D83, Alek.rnd<., Appeals 

Judgement, para. 182; Cekbici AppeJls Judgement, ~ara. 7J L. 

M AFRC Appeals Judgement, paras 328.329. ! 
,; CDF Appeals Judgement, para. 54 7. I 
1
~ Cdibici Trial Judgt"ment, pMa. 1225; Alek.,Dl,,,ki Ateal Judgement, para. L82. 

11 K11.fJreJk.ic el al Trial Judgement, para. 852, K die and Ce·du: Appeals Judgement, para. 1061, Stakic Appta!s 

Judgemenr, par.i. 380. 
1

~ Srnkic Appeal [udgemem, para. 380, One, JT.()3 RT, Judgem<cnr (TC), 30 June 2006 [Orie Tria! Jl1dgement], 

para. 729. 
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I 

LLi) the degree of suffering or impact of the crime on the immediate victim, as well as its 

effect on relatives of the vicdm;'~ ;mk 
iv) the vl.!lnerability and number of vicJms? 

' 

20. Furthermore, in determining the r le of rhe Accused in the crime, the Chamber may 

take into account the mode of liability unt er which rhe Accused wa~ convicted, as well as rhe 

nature and degree of his parricipation in t e commission of rhe offence. The Chamber may 

also consider wherher rhe Accused was be\ liable as an inclirecr or a secondary perperraror.22 

In rhis respect, we have found thar aiding a d abetting as a mode of liability generally warrants 

a lesser sentence rhan that imposed for a m}re direct form of parridpation. 11 

21. The Chamber acknowledges thar ir ~s also settled law rhat in assessing rhe gravity of rhe 
I 

offences for which rhe Accused v,ms convictfd as a superior, it should consider the graYity of the 

unde,Jying offence and .,h, g<>vny of ,h~ cond~•"' of the Accused in failing to pce,·ent o, 

punish rhe cnmes commnted by his subordinates.-

/ 

22. We also endorse the Yiew that whe+ the Accused has been convicted as a participant in 

a joinr criminal enrerprise, the level of cof tribution as well as rhe caregory of joint crimiml 

enrerprise under which responsibility attac~es are to be considered in assessing the appropriate 

sentence. 25 k stared in Brdjanin, rhe doctrife of joint criminal enterprise: 

' 
[ ... ] offers no formal distincri· ns between JCE members who make 
overwhelmingly large contributio sand JCE members whose conrriburions, 
rhough significanr, are nor.,~ gr t. However, the Appeals Chambers recalls 
thar any such di5parity is adequat,ly dealrwi.rh at rhe sentcucing sr,ige.26 

I 

, .. QUbid Appeal ]"dgemem, parn. 841; B~gojeoic, J,,I ]"deernem, paca. 833. 
1" B!rukic Appeal Judge1nem, para. 683; Siakic Appe1\ Judgement, para. 380, Ork Trial Judgemem, para. 7 29. 
11 B!ruki, Appeal Judgement, para. 683; Bahe Se~ren..:mg Judgemem, para. 47. TI,e Chamlis:r notes that the 
Pro;;ectltion ha5 discussed some of tbese (~ctor;, in4uding the vulnnabiliry and age of victims and dw humiliating 
and degrading narure of 1he acts, as aggr~vating fa4ors (Prosecution Sentencing Brief, para. 56). The Chamber i~ 
of the view thar these are nion· af)propriatdy cor-Jsidered in relatiC'n rn irs determination of tbe gravity of the 
offence. ! 
22 Niagenna, S..,nrencing )udgement, para. 8 l3; Vai,!jd.·1,· Appeal Judgement, para. 182. ,, ' 
· CDF Sentendng Judgement, para. 50. , 
;:., Cdibici Appeal;; Judgement, para. 732. , 
:i Marric Appeal, Judgemem, para. 350. 
,~ Brd1anin Appeals Judgement, pna. 432.. 
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' 
23. The Chamber is cognisam of the ifpermissibilirv of "double-counting\ meaning that 

the facmrs considered in asse:::sing the gravity of the offence, cannot be used or considered as 
' 

aggrnvating cirrnmstances.27 The Appe.ils C~amber has however endorsed the view that there is 

' 
no double-counting merely because a Trial phamber camiders the impaC[ of the crimes on the 

victim in one section and the vulnernbility )or the victim~ in rhe other .secrion.23 In this regard, 

this Chamber takes rhe view that factors w'ich it considers and accepts as lessening che grnvity 

of che offence, cannm be taken inm accounr as mitigating drcumsrnnces. 

i 
3.2. A*rnvating Factors 

' 
24. The Chamber opines that it is :rn ccepted practice that aggravadng facrms should be 

established by [he Prn~ecudon beyond a [easonable doti.b[c9 and [ha[ only circumstances 

direcdy related to the commission of the o fence charged, and fO[ which the Accused has been 

convic[ed, can be considered to be aggr;i\·a ing. 30 Hence, when a pardculac circumstance is an 

element of [he underlying offence, it canna be taken into account as an aggrn.vacing factor.) 1 

25. I 
The Chamber acknowledges that' the Sratute and the Rules do not prodde an 

exhaustive enumeradon of the circumsta ces that the Trial Chambe[ may consider to be 

aggravating. Based on the established juris rudence, factors considered as aggravadng in Nher 

intcmational criminal judsdictions, howe ·er, include [he leadership role of [he Accused,32 

premeditation and motive,1
; a willing andlenthusiastic pardcipation in the crime,11 the length 

of time during which rhe crime was c mmitted, 15 the locadon of the attacks - arrncks 
. ' 

' 
commined in traditional places of ci\ilia~ sanctuary such a~ churche~, mosques, schools and 

hospirals being generally considered as mofe SNious/6 sadism and a desire for revenge, 37 abuse 

'
1 AFRC Appeals Judgemem, para. 317. 

,~ AFRC Appeals .Judgemeni:, para. 3 L8. 
:
9 C,!ibici Appeals Judge1ne11r, para. 763. 
1° K1marac et al T~ia! Judgement, para. 850; Had.iahilf,mov,c Trial Judgement, para. :069. 
n B!askic Appe;,l~ Judgemenr, para. 693; Vasitjet!ic Appeak Judgtmrnt, paras 172-173; Ndmdahah,,i Appealo 

' Jnd~f'rnem, para. 137. i 
,~ Jokic Appeals ludgemem, par<1.5 28.-29; Ol,rrn0<,'i~ Senrencing Judgemem, para. 99; 13.ibic Appe~Ls Judgemenr, 
para. 80. - ' 
11 Blllikic Appeals Judgement, para. 686. 
i; Ibid. ; 

' Jl B!ruk1c Appeal Judgement, para. 686. fu nottk::I, the Chamber has considered certain fa..:wrs, such as i:he 
vulnerability and age ot vicdms, ,rnd [he hmni~iating or d:guding nature c,f rhe acts, thar are somer11Hf's 
considered as aggravating facwrs, as part of the gr~ ·r.,• of rhe offence (seen. 51). 
16 AFRCTrfal .ludgemem, para. 22; M,1h1rnana Tria Judgement, para. 605. 
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of trusr or official capacit:y, 38 "total disreg.ifd for the .--anctiry of human life and digniry." The 

Chamber rakes r..he vit>w thar deceptive be~aviour rnch as luring others into a false sense of 

securiry through fraudulent offers to discust or negoti.ite and subsequently taking advanrn.ge of 

the mhers revealed weakness may also amqunt to aggravaring circumstances. The Prosecmion 
' 

submitted that hid behaviour of an accfed during trial mighr constitute and aggrav;Hing 

faccor, however rhe Chamber does nor acce,Pt that argument. 

I 

26. Furthermore, the Chamber opines)that the position of leadership of an Accused held 

criminally responsible for a crime under Article 6(1) of the Statute, may constitute an 

aggravating circumstance. 19 However, it ha, been held thar if an Accused has been found liabie 

under Article 6(3), his leadership positi~n cannot Le considered by the Chamber as an 

aggrnvating facto, as i< is in icself a cons,)1,ive element of the offence.'° J, has also been held 

thar where the Accused has acrively abustd his posirion of command or pardcipared in tbe 
I 

crimes of his subordinates, however, such 1onduct can be considered robe aggravaring.41 

' 
I 

3.3. ¥1tigating Factors 

' 
27. The Chamber recalls thar neithe~ the Statute nor the Rules exhaustively define the 

factors that may be considered robe mitJlting. As a consequence, we opine rhar the category 

of mitigating circumsrnnces is nor dosed. iccordingly, "what constitutes a mitigating factor is a 
' 

matter for rhe Trial Chamber to dcterminf in the exercise of its discretion_"-1: 

I 

28. It has been held that the burdcnl of proof on rhe Accused with regard to mitigating 

circumstances is rhat of a balance of pro~abilities, meaning thar ir is more probable than nm 

that the circumstances in question did efist. Therefore, it is a much lower burden of proof 

' 
' 11 CDF Appeal~ Judgement, para. 524. 1'. 

3
~ Srramba Appeah Judgernenr, pJra. 230; Ndindabfhizi Appeal., Judgemem, para. 136. 

J~ Jakie Sent enc mg Appeal, pa.ms 28-29; Oln-enwi1 Trial Judgernenr, para.. 99; Babi~ Appe-!lls J udgen1em, para. 8D. 

Sec Prosecution Senrendng Brief, para. 27. j 
40 Obren.w1, Trial Judgemmt, para. 99, Oernnjic fj,ppeals Judge1nmt, para. 67; Jakie Sen{encing Appe-al, parn. 28, 

Babii: Semencing Judgen1eni:, para. 6D. I 
'

1 Cdibici Appeal-, Judgement, para. 736, Atd,sw.&I Appeal Judgement, para. 183. 
; . ' · Mi<.1ema Appe~ls Chamber, para. 3<:JS. ' 
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than chat required by the Prosecution:° like aggravating factors, mitig-Ming factors may be 

raken into account regardless of whether or not they are directly related to the alleged offence.H 

29. However, the Chamber notes that nder Rule lOl(B), it i$ mandatory ro consider as a 

miLigating circumstance rhe substantial ouperation of the Accused with the Prosecutor. 

Further, the Chamber has the discretio to consider other factors or circumstances in 

mitigation, such as: 

i) rhe expression of remorse or acknowl dgement of responsibiliry; 15 

ii)iack of education or training; 46 

iii) good character with no prior convi tmns;41 

iv) personal and family circumstances; 

v) behaviour and conduct subsequenr t the conflicr, particularly with respect to promoring 

peace and reconciliation;49 

vi) good behaviour in detenrion; 50 and 

,ii) assistance ro derainees or victims.
51 

30. The Chamber may ,ih;o consider he motive of the Accused in either ;iggravation or 

mirig-ation of sentence. However, whilst "mmive may shade the individual perception of 

culpabiliry, it does not amount to a legal e n1se for criminal conduct" .5'· In addition, "allowing 

mitigation for a convlcred person's politi al motives, e1·en where they are considered by the 

41 S:mba Appeal~ Judgement. para. 328; Bla,kic Ap als Judgl'rnent, p,ua. 697. 
• 4 Srnkic Trial Jodg.-ment, pau. 920; Lm1<1j Trial Ju gement, para. 729. 
41 CDF Appeals Judgement, para5 489-490; Babic f"ntendng Judgment, paras 81-84; O,ic Tnal Judgemt'n[, para. 
752. 
'
6 CDF Appeal~ Judgement, para. 498. 

41CDF Appeab Judgemem, para. 511. Bla,kk Ap eals Judgemenr, para. 696; En!emO\,'lc Trial Judgement, para. 
16(i); Cdibiri Appeals Judgement, para. 788; Deron c, Senrendng Judgt"U\ent, para. 156. 
i~ K1m,mu: et a!, Appt"a15 judgement, para. 362, B kic Appeal~ J11dgemenr, para. 7()8. 
49 Babic Appeals Judgement, paras 56-59; Pta~,,ic, S ntencing Judgement, paras 85-9 J. 
50 B!a,kic Appeals Judgemem, para. 696. 
' 1 Bla,kic Appeals Judgrniem, para. 696, Bal>1c Ap e,,l Judgement, para. 4.3, DnonJic St"ncencing Judgement, pua. 
156. 
5
' CDF Appeal, Chamber, paras 52 3, 524, 528. 
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Chamber to be meritorious, undermines che purposes of sentencing rad1er than promotes 

them".53 

4. Sentencin Practice of Other Tribunals and Courts 

31. Article 19(1) empowers rhe Cham er ro consider as appropriare rhe practice regarding 

sentencing at the lnrernational Criminal ribunal for Rwanda ("ICTR"). The Chamber also 

considers as appropriate the jurisprude e of the Inrernational Criminal Tribunal for rhe 

Former Yugoslavia ("IC1Y"), which shares a common Appeals Chamber with the ICTR, to be 

imtructive, and has al.so considered this a appropriate. The Chamber has ab·o eonsidered 1he 

sentencing practice of this court, to the Ii ·red exrent pos~ible. 

32. Article 19(1) authorises the Cha er to consider, where appropriare, the sentencing 

practices of Sierra Leonean domesric cour . However, a~ none of the Accused was charged for 

offences under Sierra Leonean law, the Ch mber deems it unnecessary to make this enquiry.54 

N. SUBM!SS ON OF TI-IE PARTIES 

3 3. In issuing rhis Judgemenr, the Ch mber has rakcn into consideration both the writrcn 

and oral submissions of the Parties.H 

34. The Prosecution submirs that in etermining the appropriate sentences the Chamber 

must consider certain fundamental sen encing principles, the objecrives and purposes of 

sentencing and the. factors specified in Art des 19 of the Srarute and Rule lOO(B) . 

.<)Ibid.para. 534. 
1
• See CDF Appeals Judgement, para. 476. 

11 SC..'il,-04-15-T-1239, Pro.sewrk,n Sentencing Bri f (public version), 10 March 2009 ("Prosewtion Brief"); A copy 
of the Prosecution Semencing brief was aim filed containing rnme additional ..:onfidential information as SCSL--
04-15-T-1238, SCSL-04-15-T- I 24 2, Se~ay Pe fence entencing Brief, 17 March 2009 ("Sesay brief'); SCSL-04-15-T
l 244, Ka!!oti Semencing Brief, 17 MHch 2009 ( Kallon Brief'); SC.SL-()4-15-T-1243, Public Witl1 Confldential 
Annexe~ Sentencing Brid for Augusrinc Gbao, 17 March ::009 ("Gb,w Brief'); Sentencing Hearing, T ranscripr of 
23 March 2009. 
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35. The Proseculion emphasises that t e sentence imposed must reflect the tornlity of the 

culpable conduct of rhe Convicted persons~ Due ro rhe Chamber's obligation to individualise 

the sentence, the Chamber has a "broa dis..:retion" to tailor the punishmem ro tit the 

cncumscmces of each Accused. This du ' to individualise rhe penalties is considered cbe 

Chamber's 'overriding obligation. '57 

36. The Chamber must consider aggra ting and mitigating factors in the derermination of 

. "ThP · an appropriate sentence. e rosecuu notes the bar on 'double-counting' meaning that 

'no factor taken into accoum as an aspe t of the gravity of the offence may be additionally 

taken into account as separate aggrava ng circumstance59 and the 'double-counting' rule 

equally applies to mitigation.l'IO 

37. The Prosecution recommends that the Chamber takes inro consideration the sent<"nces 

imposed in the AFRC case which reflects ht' modes of liability under which rhe Accused were 

convicted including their personal role, th gravity of the crimes and all aggravating factors. 61 

38. The PIOsecurion suggests that th Chamber in imposing sentences where there is a 

conviction for more dun one crime, a glo al or a single sentence may be imposed in 1ei'peC[ of 

all criminal conduct on which convictions ·ere found. 62 

39. Pursuant to Ruic 101(C), semc cs are served consecutively or concurrently. The 

Prosecurion submits that in event the Ch mber impose.:- .:-eparar<" sentences for each crime; it 

would be inappropriate ro determine the cntence for each crime in isolation, as if that crime 

were the only crime of which rhc accuse was con\·icted, and then simply to mdcr tbat each 

.sentence be served concurrently. Where a accused commits multiple crime.s, the totality of the 

person's culpable conduct is inherently gr acer than if that pe1son only committed one crime. 

The time served as a .sentence should b longer and the overall sentence should reflect the 

tomlity of rhe accused'5 criminal conduct. 6 

'" ProsecOJdon Sentencing Briet", para5 5, 53. 
ll Pro,ecl1don Sentencing Brief, para. 4. 
51 Prosecution Sentencing Briel'. p.ir,1. 6. 
19 Prosecntio11 St"11te11ci11g Brief, para. 6. 
00 Prosecution Semencmg Brief, para. 7. 
61 Prosecurion Sentencing Brief, para. 51. 
61 Prosecution S<'nrencing Brief, para. 52. 
01 Prosecution Sentencing Brief, para. 54. 
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1.2. Grnvir;y of the Offen es and A ravatin Circumstances 

40. In analysing the gravity o( the offe ces, the Prosecution categorises the culpability o( 

rhe Convicted persons in their parricip.ttio in the JCE, submitting thar in approximately one 

year when rhe JCE exisred .:.rimes including unlawful killings, sexual violence, physical violence, 

forced labour of civiliarn:, pilhi.,ge and the enlistment, conscriprion and use of child soldiers 

were tound ro have occurred across a bro geographical area including Bo District, Kenema 

District, Kono Districr and Kai[ahun Di trict. The Prosecution submits thar the exrensive 

temporal and geographical scope of the J E increases rhe relarive seriousness of rhe criminal 

conduct for rhe pard.cipants in rhe JCE.04 

4 l. The Prosecution draws rhe Cham rs specific anenrion ro rhe aggra\·ation arrached ro 

com'ictions in relarion ro forced marriages in Counr 8, rhe use of child soldiers in Count 12°'i 

and attack., againsr UN Peacekeepers in C unts 15 and 17. 00 The Prosecurion emphasises thar 

in the case of forced marriage and attack againsr peacekeepers, such conducr has not been 

considered by any international criminal ibunal prior to this Chamber's Judgement, and in 

the cases of child rnldiers the juri"prudenc is still in the early stages of de\'elopment. "7 

42. The Prosecnrion ~ubmits that Ses and Kallon held high positions within the RUF 

and rhe Junra alliance especially within th Supreme Council. And through rheir positions as 

leaders, rhey actively participated in planni g and furrhering of rhe objectives of rhe JCE."8 

43. The Prosecurion highlights Sesay's role in planning and organising forced mining in 

Kenema District, the nse of child e:old1er ro guard mining sites, the beating of TF!-l29 in 

Kenema rown, and, in rarticular, endorse ent of JPK's instrucrions ro kill civilians and burn 

civilian houses in Koidu Town, which sho Id be made a «civilian free area".69 

44. Kallon in his leadership role endur cd the brurnl policies of enslavement of ci\'ilians in 

Kono and Tango Field, and the killing f civilians and rhe eliminadon of the enemy. The 

M Prosecurion Sentencing Brief, para. 57. 
61 Prosecutlon Sentencing Brief, para~ 145-159, l 72 
'"' Prosecurion Sentencing Briel, paras 173-177; Sen t>ncing Hearing, Tran$cript of 23 Mardi 2009, p.35. 
~, Prosecurion Sentt"ncing Briet, para. 56. 
""' Prosecution Se-nrenc1 ng Brief, para~ 58, 65. 
If/ Prosecurion Se-ntl"ncing Brief, para~ SB-6J 
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Prosecution highlights his active participati m in the execurion ot the am1.ck on Koidu, which 

resulted in brutal killings and murilations o dvilians. 70 

45. The Prosecution srares that Gbao htd considerable power and prestige within rhe RUF 

in Kailahun disrricr and also in his role as t 1e Overatl Security Officer (OSC). In his leadership 

role as the RUF Ideology insrrucror he sigf'fic.antly contributed ro rhe furtherance of rhe JCE. 

The .Prosecution highlight Gbao's person l _involvemenr i~ .the e~slawmenr of civilia.ns for 

farmmg, and also thar he was found to ha'\ mrended rhe k11lmgs at 64 suspecred Kamaiors in 

Kailahun Oistria and thar he shared the inrenr for ampurations, rapes, forced labour and 

rerrorising the c·1vil"ian populanon.71 

46. Sesay .and Kallon commirred crime charged in Counrs 1 ro 14 :md Gbao commirred 

crimes charged in Counrs 3 to 5, 11 and 13 in pursuance of rhe JCE objectives by virrue of 

rheir leadership roles and as co--perpetrato s within rhe JCE wbich therefore raises rbe rorality 

of their criminal conducr ro the highest g \"ity. 12 The Prosecution submirs rhar atrocious and 

violent cnmes were found ro have been coim1tted under Counts 1 to 15 and 17 

47 All rhree Accused l)layed a persotal role wirh regard to rhe arracks on UNAMSIL 

personnel, Sesay through communications and Kallon by personal direcr atracks. Gbao aided 

and abetred rbe arracks againsr Salahuedin and Jaganathan.n The aggravation was portrayed by 

rhe violenr and humiliating treatmenr of e personnel,74 rhe abuse of trust by RUF by false 

pretences of negoriations and meering w ·ch resulted inro atracks and rhe Accused abused 

rheir aurhority as leaders.75 

48. The Prosecudon ;malyses the grnvi of rhe offence through rhe Accused's parridparion 

rhrough other modes of liability. Ir notes Sesay's conviction under Anicle 6(1) for pl.mning 

enslavement crimes in Kono Disrrict a d under Article 6(3) for enslavemenr crimes in 

Yengema, Kono Disnicr. Kallon is found \·able under Arride 6(1) for instigaring rhe killing of a 

Ntgenan woman m Wendedu, Kono D1st1Ct and under Amde 6(3) for failure to prevent or 

70 Pro<ecutmn Sentencing Bnd, para~ 66-68 
ii Prose,;:m1on Sentencing Bnet, paras 71.72 Th1 Prose'-utton rekr ro Jud~enienr, para 2.168, See Judgcmem, 
para 2166 
12 Pro~ecuucm Sentencing Bnef, paras 64, 69, 75 
"Pro~ecutwn Sentencing Bnef, paras 179-188 
14 Prose<:ution Srntencing Brief, para. 189. 
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punish commission of crimes of forced ma iage of TFl-016 in Kono District. 16 Finally, it notes 

Gbao's conviction under Article 6(1) for h s person-al role in aiding and abetting of the attack 

on UNAMSIL personnel.71 

49. In irs oral submissions, rhe Prosecu ·on srared thar: 

Concerning the argumem that A ide 6(.3) liabiliry warrants a lesser sentence 
than[ ... ] Article 6(1) liahility, we do not agree as contended in Sesay's brief 
paragrnph 80 and at footnote 3 of the Kallon hrief. There is 110 general 
principle to rhar effect. Ir all depe ds 011 the citcumsrances of each individual 
case.18 

[ ... ] 

However, we al5o formed rhe vi 
setious mode, (bar it all depe11d 

that JCE is not necessarily a less or more 
upo11 the circumsrnnces of an i11dividual 

ca~e - of a particular case - and that it, some 5ituarions it's possihle that a 
6(1) rnodc may he less serious r an a JCE mode, bur there are also ma11y 

::;;'~;"' when , )CE mode of I i,bili,y could be mo,e se,ious ,ban , 6(1) 

50. The Prosecurion highlights the sfale and rhe brutality of rhe offences commirt1::d 

rhroughom the period of rhe JCE. Ir note rhe indiscriminate killings of civilians in Tikonko, 

the slining open of a woman's stomach in Bo District, the severing of corpses, and the 

beheading and stabbing of civilians where sometimes the intestines of were used to demarcate 

checkpoinu..5
~ The evidence reflects rhar rut1l and maa5 killings took place in Koidu, Kono 

and KaHahun District. Grnesome acrs of sexual violence were perpetrated with rhe specific 

intenl ro terrorise the civilian populationJsuch as rhe slitring of rhe privare pam of men and 

women with knifes, and rhe inserrion of a .istol into rhe vagina of a woman.~ 1 The Prosecution 

argues that the humiliating and degradin manner in which these acU of sexual violence and 

mutilations were inflicted should be re ected in rhe imposition of the senrences. 82 The 

prolonged enslavement of civilians in Kai ahun, Kenema and Kono while being subjected ro 

11 Prosecution Sen,encing Briet'. paras 190,202. 
70 Pro~ewtion Sentencing Brief paras 76-80. 
11 Pro~ecrn:ion Sentencing Brief p.ua. 83. 
1~ Sentencing Hearing, Tranacripr of 23 March 200 , p. 13. 
19 Serne11cing Hearing, Transcript of 23 March 200 . pp. 45-46. 
"1 Prosecution Sentencing Brief para. 84. 
11 Proaecurion Sentencing Brief paras 85.87. 
R' Projecution Sentencing Btid paras 88-90 
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inhumane treatment, exploitation, st:arvati n, beatings and summary executions should al,;o be 

adequately reflected in the sentence to be i posed. 83 

51. The Prosecution submits rhat even hough it is difficult to derermine with precision the 

number of victims, the Chamber's findin show that a considerably large number of victims 

were killed or murih.ted and a large numb r of \1.llnerable women and girl,; were subjected to 

enslavement, forced marriages and grneso e rapes. 34 The dire suffering anJ impact of these 

crimes on the victims, rhe srigmarisation a cl shame of the \'ictims, rhe effects of these crimes 

on family members and societies as a who are aggravating factors. 85 Furthermore, the gravity 

of the offences escalates particularly where he Chamber's fmdings reflect that the crimes were 

commirred as a policy of rerror and collecri e punishrnent.86 

52. The Prosecution argues that the in ·scriminate killings for which rhe accused have been 

found guilty demonstrate their total disre rd for the sanctity of human life, and the sadistic 

manner in which the crimes were commi ed must be raken into account as an aggravarmg 

circumstance. 87 The Prosecution argues rh· r with respect to Sesay and Kallon, their leader~hip 

roles, rheir education, training, experience and desir~ for person.1! gain must be considered as 

aggrnvating factors in determining their se rences. 88 In relation ro Kallon, it furrher ~ubmits 

rhar his defo,nt arrirude during rhe trial a o constitutes an aggravating circnmstance. Gbao's 

education, training, experience, desire for ersonal gain and his defiant attitude during Trial, 

in particular his di~regard for rhe jurisdicti n of rhe Court for a long period of rime, musr be 

considered as aggravating factors in derermi ing his sentencc. 8
~ 

53. The Prosecution submits rhar the gravity of the crimes committed by subordinates 

increases rhe gravity of the crimes comrni tcd by the accused, by rhei r failure to prevent or 

punish those crimes.'KI 

M Prosecution Sentencing Br1et paras 9).92. 
"'Prosecution Sentencing Briel, para., St.} 11. 
"

1 Prosecution Sentencing Briel, paras l 12--1 l 9. 
"' Prosecution Sentencing Brief, para. 119. 
~: Prosecmion Sentencing Briel paras 127-13 7. 
~, Prosecution Sentencing Brief paras 138-140. 
~
9 Prosecution Sentencing Brief para~ l 4 l-144. 

"° Sentencing He~ring, Transcript of 23 March 2009 pp.6, 8, 
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54. The Prosecution te(]uesc,; global se tences of 60 rears imprisonment for Sesar, 60 rears 

imprisonment for Kallon, and 40 rears i prisonment for Gbao.91 'When asked repearedlr by 

the Chamber rhe basis for such a recomm dation, the Ptosecudon responded vatiously thar: 

My Lord, there was no mathemat cal basis. [ f 1 

Our starring point was rhe con ictmns it1 rhe case before your Lord~hips. 
Afrer rhar we did rake into cons deration ocher cases decided at the Special 
Court before and we did also ake into consideracion sentences in other 
cases. [ ... ]9J 

My Lords, I did not have in min a scale in the context you've described it, 

What I had in mind was to ide tif1,' for each crime the factors rlu.t would 
lead me to conclude it was a gra •e crime, or rhar the crime is aggravated hy 
rhe aggravating focrors. Thar 1,; w r we took rhe approach to identify for each 
crime the factors for each crirne •hlch we considered for aggravation, hut I 
did not have a particular srnle r say that at the end of the day rhis is rhe 
most serious crimt', or at the end frhe day this i.s rhe lea~t of tbem all.~1 

55. Both in written and oral submissio s, rhe Sesay Defence emphasises rhat Sesay's limited 

direct involwmem in the crimes he has be n found guilty of and the exceptional role he played 

in the Sierra Leone peace process as relev nt factors rhar should resulr in a reduced sentence. 

To this effect the Sesay Defence highli hts the role of deterrence as a sentencing aim, 

pardculady in terms o( "rewarding' a pe on's demonstrable efforts to prevent rhe ongoing 

commission of crimes, by the surrender f thH person's military command, and other acts 

designed to bring peace and reconciliation "
0

' Ir points rhe Chamber to jurisprudence holding 

whar factor~ the Chamber may consider hen asses-sing the gravity of the offence~, including 

the function and duties performed byrhe ccused, rhe manner in which those ta~k.s and dudes 

were carried out and the mode of liab lity under which the Accused is convicted.9
'' In 

particular, wirh rt:":gard ro liability under Article 6{3), the Sesay Defence puts forth that a 

91 Pro~ecurion Semencing Brief, p. 8 l. 
92 Sentencing Hearing, Transcript of ~3 MJrch 200 , p 37. 
91 Semencing Hearing, Transcrip[ of ~3 March 200 , p. 38. 
91 Semencing Hearing, Transcript of23 March 200 , p.44. 
95 Sesay Sentencing Brie(, para. 15; Tramcript of 23 arch 2009. 
16 Sesay Sentencing Brief, paras 25-28 cidng juris rudence from rhe !CIT mch1ding, Nil.o!r,, Trial Sentencing 
Judgement, para. 114; Manic Appeab Judgemem, p ra. 350. 
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superior only bears responsibility for failin to act, and this is "rbe only t.:time for which he is to 

be sentenced."97 

56. The Sesay Defence aim presents jurisprudence on factors thar may be deemed as 

aggrn.\'ating or mitigaring in the impositi n of a sentl'nce.q8 Of particular nore is rhe Sesay 

Defence's position rhat "a convicted pcrso ought ro receive a comiderable reduction in sentence 

in recognition of a valuable contribution" o rhe resroration and maintenance of µeace. 99 

2.1. Gra·i t the Offences 

57. In it, submissions on the gravity o rhe offences for which Sesay has been found guilty 

through his participation in rhe joint crimi al enterprise, the Sesay Defence argued rhat Sesay's 

actual authority during the joint crimina enterprise was limited and secondary ro rhar of 

members of rhe AFRC and other, mores nior members of rhe RUF. 100 In particular, it note~ 

rhar "Sesay did not hold any official public position, within rhc junm government, nor was his 

miHrary command recognised (or appoint d) by the joint forces, unlike other members of the 

JCE." 101 Furrher, iris presenred rhat, duri g the Junta period, Sesay did nor hold influence or 

far-reaching, autonomous decision-makin aurhority and rhar, after the Inren:enrion in 

February 1998, Sesay's position and influence within the joint criminal enterprise 

deteriorated. Jc,~ Consequently, rhe Sesay fence requests rhar rhe sentence Sesay receives for 

rhe crimes while he was participating in a oint criminal enterprise reflecr their argument thar 

Sesay "rhroughour the Junta period and be ond was one of rhe least influential members of the 

joint criminal enterprise." 101 

58. The Sesay Defence highlight, th t, in Bo District, Sesay was not found to have 

personally or directly commit any of the er mes, nor was he found to be in effective command 

01 Sesay Semencing Brief, par~. 29 ~iring Ork Trial J dgement, para. 727. 
~~ Sesay Sentencing Brief, par~~ 31-4 2. 
•N Sei;ay Sentencing Brief, p~ra. 36, citing Plm~i S,:-mencing Judgement, para. 85. The Cbambcr ob,ervee, 
however, that in that case rbe ]CIT Trial Chamber whae it noted the "very significant mitigating drcumstances, 
in p1nicular rhe guilty plea and the post-conflict onduct'', nonetheless found tliar "undue leuiency would be 

misplaced." (P!tWJic Se,1ren.:ing Judgement, para. 13 ) 
100 Sesay Stntencing Brief, paras 49-51. 
mi Sesay Sentwcing Brief, para. 51 [emphasis in the origmall. 
io:. Sesay Senrendng Bnef, par.is 52-53. 
1°' Sesay Sentencing Brief, para 49. 
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and control of any of the fighrers operatiig rhere. 1
N Regarding Sesay's responsibility for the 

crimes committed in Kenema District, it is he Sesay Oefence's pNition that Sesay's role in rhe 

diamond mines ~was srricdy prescribed b those who made the real decision:-.-, maintained 

control, and ulcimarely organised the ope ations." 1
~

5 It was nor Sesay, bur rather the senior 

members of the Supreme Council, such a SAJ Musa, Zagalo and Gullit, who were charged 

with overseeing mining operations. Furrh rmore, the evidence suggesrs that there was no 

prospect of Sesay being able to override t eir command m be able to substanrially affect the 

day-ro-day implementation of the operati ns. 106 According to the Chamber's findings, by 

September 1997, Bockarie and Eddie Ka nah, themselves directly subordinated to Koroma 

and SAJ Musa, were the de facto aurho ities in Kenema. Sesay's visits to Kenema were 

infrequent, and the crime.,: found prove againH him, pursuanr ro the JCE, were largely 

committed in his absence. The Sesay Defe re submits thar rhese facrors should be raken inro 

account by the Chamber in assessing gravii. 107 

59. In relation to the Chamber's findi g that Sesay participated directly in rhe arresr and 

mistreatment ofTFl-129, rhe Sesay Dcfenct poims out rhar the Chamber did nor find that rhe 

personal mistreatmenr of TFl-129 was uffictently grave to constitute an inhumane act. 

Furthermore, whilst the Chamber found hat Sesay abused the "levers of stare" power, rhe 

arrest was at the behesr of Sesay's direct~ perior, Bockarie. The Sesay Defence notes rhat any 

im·olvement by Sesay "was carefully and srr ngently conrrolled by srate authorities" rnd rhar his 

influence extended only rn rhe milirary level. The Sesay Defence su1'mits rhat in rhese 

drcnm:;tances Sesay was nor respon:,ible fo the abuse of a public po~irion or the breach of any 

legitimate expecrations artaching ro his po$ rion, and this should not be deemed an aggranting 

factor. 108 

60. According to rhe Sesay Defence, si ce Sesay was only infrequently present in Kenema 

Disrricr, the findings for Kenema do nots ow rho;;e facrors which mighr usually aggravate the 

offences, such as "premediration", rhe "dis riminatory purpose.s of rhc crimes", "toral disregard 

for the sanctity of human life and dignity', nor w.1s it .sbown rhat he enjoyed the commission 

1
"' Sesay Sentenring Briet, paras 54-56. 

105 Se~ay Sentencing Brief, para. 60. 
ID<, Sesav Sentencing Brief, para. 60. 
101 Sesav Semencing Brief, para. 6 l. 
lc>I, Se$ay Sentencing brief, para. 62. 
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of these criminal act,< or displayed a desir {unlike orhers) to inJlict pain. The Se,;ay Defence 

argues that the mining operarions were in .irge parr conducted for urilitarian purposes relared 

to rhe survival of the junra governmenr, which (however illegidmare) had functions which 

extended to gm·emance md the welfare of civilians. Thus, rhey submir, there is a lack of 

aggravating factors. 1
M 

61. [n r<"larion to Kono disrrict, the S ay Defence accepts rhar the finding of rhe Chamber 

rhat Sesay endorsed JPK's ordt'r ro make Koidu Town a 'no-go' area for civilians is serious. 

However, it points out that in relation to he resr of the crimes committed in Kono disrrict -

those rhar did not resulr from this order Sesay wa5 norably absenr, and rhe Prosecution did 

not prove rhar Sesay had personally comm tted any crimes in Kono districr. 110 They submit that 

his le,·el of direct or mare rial contributio to the majority of crimes ought to be as~t'ssed as 

low. 111 The Sesay Defence notes that die hn to anack and capture Koidu was formulared by 

Superman and SAJ Musa, and rhen com unicated to Bocb.rie. \Vhihr rhe Chamber found 

rhat Sesay was "acrively inn1lved in rhe overall planning at rhis operarion", which was in 

pursuit of c:he joinr criminal enterprise, e Sesay Defence submiu; rhar rhe objective of rhe 

oper,1rion to caprure Koidu was non;.:ri inal. 112 Further, in relarion to this same arrack on 

KoJdu and the pillaging thar en.med, the Sesay Defence characterises Sesay's contriburion ro 

rhe crimes a~ a "culpable omission" as o osed ro direcr or overt encouragement since Sesay 

did nor play an active role in rhe attack. 1" 

62. The Sesay Defence stares rhat: 

Ir wa~ found tbar in May 1998 esay was as~igned as BFI ro Pendembu aud, 
alrhough Sesayv.,as an accive Co 1mander in Pendembu, Se~ay's CC'lnrrol was 
(imired to Kailahun Disrrict at th t time. The Trial Chamber took cognisance 
of rhe fact dun wbile Superman was overall Commander for Kono Disrricr 
from March until August 1998, e refused to rake orders from Sesay.11 ◄ 

63. With regard to rhe crimes commi red in Kono Discrict from May to December 1998, 

rhe Sesay De(ence points rbe Chamber t rhe finding that Sesay only directly contributed to 

'"' Sesay Sentencing Briel, parao 63-64. 
1

•~ Sesay Sentencing Brief, para. 65. 
111 Sesay Semendng Brief, para. 66. 
11 ' Sesay Senie11dng Brief, para. 67. 
l lJ Se$~Y Sentencing Brief, para. 68. 
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crimes relil.ted to the mining activities an the associated enslavement of civilian~. The Sesay 

Defence further submits rhat: 

The Charnher found th<1t it wa nor estaDlished Deyond reasonaDle doubt 
that Sesay was in a superior-sub rdinate relationship with RUF fighters in 

Kono District during rhe period rom May ro rhe end of November 1998. It 
is submitted rhat these, and relat command and conrtol issues, indicating ;i 
lack of nl.lcerfa! or dire<.:r invol ment in rhe crimes in Kono during the 
currency o( rhe JCE, reduces the avity of rhe offences. 

Ir c.i.nnoc De s;iid rhar Sesay acre as the architect of these criminal activities, 
or thar he abused his leadershi posiricm, or encouraged those crime~ -
notwithstanding his command r 1{' in the RUF. It is submitted that Scsay's 
significant conrribmion to rhc o ernll crimmal enterprise at this rime, wirh 
the exception of rhe mining in ono, wa~ restricted to activities our~ide of 
the district. It is significaut th· t in the conrexr of hundred,; of ..:rimes 
committed by others, most- if n tall- of whom were not iu direct i.:onracr 
wirh Sesay. Sesay'5 contribution rhese crimes (or his involvernenr in chem) 
must be categorised a5 minimal a d remote, in the context of the Dreadrh of 
rhi.s JCE, one of the broadesc - i terms of direnion and geographical scope 
- known to iuternational crimina law. 115 

64. Similarly, for rhe crimes committ din Kono District betv,,een 14 Febrmry aml May 

1998, rhe Sesil.y Defence submits rhat Sesa was nor in contact wirh or direcrly superior to rho~e 

fighrers who perpetrated many of the crim s - including CO Rocky, Rambo RUF, Savage and 

Sraff Alhaji. Sinte the Chamber was not atisfied that these men were members of the joint 

criminal enterprise but rarher subordinate to and used by other members of rhe joint criminal 

enterprise, it follows, according ro rhe Ses y Defence, rhat the crimes can be imputed to rbese 

other members and this shonld be taken· Ho account when sentencing Sesay.!1 6 Accordingly, 

rhey submit, aggravil.ting factors such as premeditation, toral disregard for rhe sancticy of 

human life and dignity and a displaye desire to inflicr pain should nor be raken into 

account. 111 

65. ln relation to crimes commirred ·n Kailahun District, rhe Sesay Defonce recalls rhe 

Chamber's finding rhat Ses;iy did nor per onally commir any crimes in Kailahun Oisrricr and 

114 Sesay Senrencing Briet; para. 77 (foomore, c,,m tted from original). Tiir Trial Chamber notes thar it did nor 
make the !lnding$ ,1~ stated by the Se$ay Defence. 
1 
L' Sesay Sentencing Brief, paras 71-72. 

11
~ Sesay Semencing Brief, paras 73-74. 

111 Sesay Semeneing Briel, para. 75. The Chamber Otes, however, is finding that Sesay did re<'.eive regul~r reports 
from Kono District by rndio ~nd througl1 hi,; b,1 yguards, including report!; of nime$ committed by RUF ,md 
AFRC fighters during rhis time l]udgernent, para. 85). 
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that he was not presem during the killin of the 63 civilians accused of being Kamajors. 118 

Further, the Sesay Defence submits that, e ·en though the Chamber concluded Sesay's srarus as 

BFC and his close relationship to Bocka ·e was indicative of his great deal of aurhoricy, his 

"authoricy was carefully cirrnmscrihed a d restricted by his relationship" thereby making 

Sesay's role in the criminal ;1ctivities "dis ensable" .119 Lastly, the Ses;iy Defence submits that 

being e:erond to Bockarie did not equate t operational or policy-1.::Yel decision-making and thar 

this should be considered when assessing the gravi:ty of Sesay's criminal conduct in Kailahun 

Di~trict. 1ro 

66. With regard ro Sesay's participatio in rhe joint criminal enterprise for the planning of 

Enslavemenr in T ombodu and throughou Kono District, the Sesay Defence submits th:-l.t rhe 

finding that the abductions and forced labour were primarily for military or urilirarian 

purposes, and not to rerrorise rhe civilian opulation, is a relevant factor when considering the 

gravicy of rhe offence. 121 Similarly, rhey ubmit that, since rhe conviction on enslavemenr 

related to rhe military training base in ·engema in Kono Disrricr is based on command 

responsibility (purmanr ro Article 6(3) of the Srarure), it warrants a lesser senrence than that 

reserved for principals or co-perpetrators. 12 

67. In terms of Sesay's liability for th attacks on UNAMSIL peacekeepers under Article 

6(3) of the Starute, the Sesay Defence su mits rha r Sesay should be senrenced hased on his 

failure to acr once the events had com111e1 ced and furrher submits that there is an absence of 

- r r th · 121 F aggra\-aang ;;ic-rors or ese cnmes. ur er, they argue rhat his unwillingness to use rhe UN 

detainees as hostages demonstrares Sc:sa 's positive use of his le;;idership position and hi~ 

commitment to the peace process since hi overall efforts were direcred to disarming rhe RUF, 

rather than running the risk of causing fu ther ~chi~ms amongst key members of the RUF who 

resenred his position as Interim Leader. 14 Ir is thus submitted rhat his convictions under 

Counts 15 and 17 should be seen in light of hi~ efforts to use his leadership position after rhe 

abductions to bring the conflict to an end. 

irn Se;;ay St>ntencing Brief, pMa. 76. 
119 St>say St>ntt>n.:mg Brief, para. 77. 
let, Ses.iy Senrencing Brief, p.ira. 78. 
1
'

1 Se;ay Sentencing Brief, para. 79. 
1
" Sesay Sentencing Brief, para. 80. 

i:i Sesay Sentencing Brief, para. 81. 
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68. The Sesay Defence, in respond ng to the Prosecution's Trial Brief, rejects the 

comparison between the crimes committ d by Sesay and those of which the AFRC accused 

were conv:icted, deeming this comparison false one in rerms of rhe gravity of the offences and 

the differences in available mitigating fact rs. 125 They point to that case nor having a finding 

based on joinr criminal enrerprise, but rat er based on commirting, ordering, planning, aiding 

and aberting or even insrigaring the crimes Furrher, those offences were aggravated by findings 

based on a number of Article 6(3) cond ·ons. The Sesay Defence also recall.~ rhe parricular 

circumsrances of Brima, Kamara and Kan , rheir direcr commission of rhe most serious crimes 

d h b f . . . f '"' T an t ea sence o mmganng actors. - Sesay Defence submits that the form and degree of 

Sesay's participation in the crimes he h s been comicted of is 5ignificantly less .tnd rhe 

aggravating factors absenr, or few as compa ed to those of the AFRC accused. 127 

2.2. iti atin Factors 

69. In terms of mitigating facrors, the Sesay Defence submits rhar Sesay's forced 

conscription ar rhe age of 19 and subseque t loss of youth ought ro be taken into accounr since 

it made Sesay another of Sankoh's many victims. 126 It is argued that rhe consequent loss of 

opportunity and limited life choices shoul be a mitigating factor in favour of Sesay, as should 

his lack of training in rhe dicrates of intern tional humanitarian taw. 

70. The Ses.ty Defence aho submits th t Sesay's repurarion as a moderare wirhin the RUF is 

whar led ro his being approached by th international community to become the lnrerim 

Leader of the RUF, and be counted upon to cooperate in the peace process and 

disarmament, 129 It submits that this repu tion was well founded, a resulr of his rteatment of 

civilians in Makeni and his willingness ro take personal action against fighters to prevenr and 

puni~h crimes. 110 The Sesay Defence argu s that Sesay's acrions and disciplinarian ways dearly 

resulted in the saving of hundreds of lives and countless homes and livelihoods. 13
L To supporr 

1
~
1 Sesay Sentencing Brief, para. 109. 

1
~
1 Sesay Sentencing Brief, para. 82. 

116 Sesay Sentencing Brief, paras 83-87. 
111 Sesay Sentencing Brief, para. 88. 
13

~ Sesay Sentencini:: Brief, paras 89-90. 
1'~ SesaySemendni Brief, paras 9[-93 and Annexe A and B. 
l)(l Sesay Semen.:mg Brief, para; 94-95 and An exes and D. 
1ll Sesay SE"m<"ncing Brief, paras 96-98, ;md Ann H. TI1e Chamber notes that, to ,;uppon it.> dairn, the Sesay 
Defence relitd on tes1irnony 11resented at trial. 

31 8 April 21108 



its claim as to Sesay's sratus and repurntio , the Ses.i.y Defence reminds the Chamber of the 42 

ci\'ilians called by them who came forwar to speiik on Sesay's behalf, as well as the more rhan 

250 witnesses whose testimony wa.:- exdud d as repetitive or who were not called for procedural 

constraints. rn Consequently, the Sesay D fence submits that Sesay's reputation and treatment 

of civilians must be regarded as cogent mit gation. 1 
B 

71. The Sesay Defence highlights S ay's role in the disarmamem and reconciliation 

process of Sierra Leone as a mitigating fa or. Ir argues rhat Sesay remained commiued ro rhe 

peace and disarmament process despite comiderable internal opposition from the RUF 

leadeHhip and their fighter.:-. 114 Sesay, by his actions, was able ro bring peace where ~ithers 

before him had failed. It is requested th t his efforts from 2000 to 2002 amact "the most 

significant of micigadon" since his action "are without precedenr in any conflict in our life 

• ,,n5 
runes. 

72. According to the Ses;iy Defence, further mitigaring factors include Se~c1.y's lack of 

previous comktions, his treiirment by the Prosecution during his arrest and inten·iew process 

and his cooperation wirh proceedings. Of ore is the Sesay Defence's allegation that, hecau~e of 

the Prosecution's "coercive conduct", Sesay '\vas deprived of a real possibility of 

cooperation." 1 ;~ 

73. Lastly, the Sesay Defence posits th r the enforcement of rhe senrence outside of Sierra 

Leone constitutes c1. mirigadng circum~ta ce since it will cause further hardship on Sesay's 

I d f ·1 . 137 persona an arrn y cncumstances. 

74. The Sesay Defence refers to a "sr tement of remorse" in lts sentencing brief, where Se.'my 

"fully acknowledges rhat the contl.ict in Si rra Leone harmed many of his own country-men, women 

and children, and for thar he expresses un ualified regret and remorse."!3S During oral submissiom, 

Sesay personally delivered rhe follQwing sr rement to the court and to the public: 

I JC Sesay Sentencing Briel, paras 99- lOO. 
1 
JJ Sesay Sencencing Brief, para. 104. 

' 14 Se.<ay Senrencing Brief, paras lOS-107 and Ann B. 
lJS Se$ay Sentencing Brief, paras l lO and 112.. 
116 Sesay Seni:encing Brief, para. 120. 
111 Sesay Sentencing Brief, paras 123-128. 
IJH Sesay Senrencing Br11.-f, para. 130. 
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My Lords, I am extending m~• s ncerr $ympathies to thr vicrims who have 
snffered during rhe days of thew r. I am also extending rny rhanb tu the 250 
civilians who rnme forward to ai my defence. l want the Chamber to know 
that what the United Nations is looking forward to in the world roday is co 
see an interim rebel leader wh w~mld rnme forward, who wonld come 
forward to cooperate with the U ired Nations wkhout any pre-condition or 
personal conditions. [ ... / 

So today, th~He who didn't .,,,'at for peace to remrn ro Sierra Leone, chey 
have benefited from the UN wh le l, who have put my life on rhe ral:.le for 
peace ro prevail, ha\·e found mys If tn this condition. [ ... ] 

And, my Lords, l would wanr y u also to know that I was nor rhe one who 
put a piece of cloth in rhe water 'ell for rhe people of Sierra Leone co drink 
filthy warer. So if I say I'm gain to rake the piece of cloth out of that water 
well, is that something \.Vrong? [ ... 

The ECOWAS leaders gave me his responsibiliry for me to implemenr rhe 
Lome Accord and, my Lords, u til the day of my arrest on IO March 2003, 
nobody rver told me rhat rhe ome Acccrd was not valid. They gave me 
awards in this country, you kno ', for the role that I played in impiememing 
rhe Lome Accord, so my Lord~, rhaok you all for gi\'ing me the opponuniry 
m say one or t'-\'O words. IJ? 

75. Speaking to the principal aim of s tencing Sesay, the Sesay Defence submits that Sesay 

can be :m example both within Sierra Le ne and abroad since his courage and foresight to lay 

down arm~ ought to be encouraged by the policy and practices of the international community. 

FuT[her, they contend that a lenient sen ence for Sesay will also help towards rl1~ collective 

peace and reconciliation of Sierra Leone. 1 

76. For these reasons, rhe Se$ay Defeo e suggescs rhat the Chamber give Sesay a sentence of 

15 ro 20 years imprisonment if the comp rison to the AFRC sentences is given merit or, if the 

Chamber accept.s those crimes as more se ious and Sesay's mitigation $ignificant, a senrence of 

IO to 15 year$ imprisonmenr. 1
~

1 

Kallon 

77. The Kallon Defence submits tha the primary objecti,·es of sentencing ar the International 

Criminal Tribunals are deterrence, re ibution and rehabilitation, with "some emphasis on 

m Sentencin~ Hearing, Transcript ot"23 March 2 9. pp. 68-70 
l-1<.l Sesay Sentencing Brief, paras l H-134. 
141 Sesay Sentmcing Brief, paras. l35- l3 7. 
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rehabilitation". 142 It refers rhe Chamber o rhe Seromba Judgement, where the Chamber held rhat 

"rhe aims of sentencing are retTiburion, d tcrrence, reprobation, rehabiliration, prorecrion o( society 

d . r .. 1,1 an restorat:Ion o peace. 

78. The Kallon Defence submits thar here is a danger that when so few are prosecuted for the 

harms that befell the people of Sierta Le nc, it may be tempting for rhe court ro rry and sen:e a 

broader function, by expressing the outra e of the international community, and placing the blame 

on the nine individuals prosecured by this court. le caurions rhar the focus must remain in the actual 

d r h A d · · · IH 1 1 · h r· 1 · 145 con uct o t e ccuse awaitmg .sen tenet g. n summary, t 1e pun1s ment must It r le crime. 

J. l. Gr ·1 of the Offences 

79. The Kallen Defence submits th t an Accused shall be held liable for his actions and 

omissions, no more or less. Therefore, in considering rhe gravity of rhe offence, the Chamber must 

focus on rho5e acrs or omission~ of the inl iYidual accused for which he is personally respon~ible. H6 
[t 

points out rhar rhe Prosecurion, in its Sen encing Brief, frequently considers facror~ as going toward~ 

both rhe graYity of rhe offence and aggra ·aring factors, and cautions the Chamber against double

counring. 147 

80. The Kallen Defence reminds the Chamber that it bas found rhe accused respomible for 

participation in a JCE exrending from ay 1997 ro April 1998, and whilst rhe temporal and 

geogr.1phical scope may increase rhe seri usness of rhe crimes, ~the attenuated involvement of the 

accused as to various crimes decre;:ises i ". 148 Ir submits rhar rhe Chamber ha/' conviaed Kallon 

mostly of crimes committed rhrough a J E iu which his liability is largely indirect, and rhat the 

intent to commir i:he crimes for which K lion has been com·icred was indirectly atuibuted to bim 

through rhe conduct of his subordinares. 14 

142 Kallon Semencing Brief, pan. 15. 
141 Kallon Sentencing Brief, para. 15 ciring Seromba Trial Judgement, para. 376. 
l+i KaUon Sentencing Briel, para. 16. 
145 KaUon Sentencing Brief, para. 15. 
146 KaUon Senrencing Brief, p,ua, 21. 
147 Ka\lon Srntenclng Brief, p,,ra. 25. 
'"" Kallon Sentencing Brief, para. 55. 
1
"" Kallon Sentencing Brief, para. 56. 
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81. The Kal!on Defence submit..~ that the only crime for which Kallon was conYkted as h,n-ing 

been directly involved in was his 'instiga ing' the murder of the Nigerian woman in \X/endedu in 

Kono District. 15r 

82. The Kallon Defence does not atte pt to minimise the scale and brutality of the .:rimes, nor 

the number of victims, or the degree of s ffering or the impact of the crimes, but submirs that the 

Chamber must focus specifically on Kall n's role for the offences for which he is con\'icted. The 

breadth of the JCE under which Ka lion v, s found respon:,ib\e means that he is often only remorely 

linked to these nimes. 151 

83. The Kallon Defence submits that 'here the Prosecurion has urged the Chamber to consider 

the "scale and brutality of the offences c mmitted" in relarion to gravity of the offence, and rhen 

"exacerbated humiliation and degrada ·on" as an aggrav:Hing factor, this would result in 

impermissible double-counring. Furtherm re, the Prosecution has nor poinred to any incidcnr where 

Kallon personally or direcdy committed a y acts of exacerbated humiliation and degradation. These 

should nor therefore be considered as agg anting facrors against Kallon. 15
: Similarly, there is overlap 

with "scale and brutality of the offences ommitted" where the Prosecution pleads "toral disregard 

for the sanctity of human life and dign ty", "enjoyment of criminal acts, depravity and sadistic 

behaviour," and "exploiration of womc and girls", and the Prosecution has not pointed the 

Chamber to any perwnal commission oft ese acts by Kallen. 153 

3.2. Miti atin Circumstances 

84 The Kallon Defence submirs that lion's leadership role was nor dear because he was not 

fully in a po~ition to exercise without riski g his life. Kallon wa~ acting within a rigid RUF command 

strucrure over which he had no control a d discrerion to act as he wished. It specifically highlights 

the Chamber's findings that "Foday San h was rhe driving force behind the RUF movement and 

shaped its political and military ideofog)-',' char Sankoh wa~ the "de ,lure and de facto Leader of rhe 

RUF" who was "ar times authoritarian, if not dicratorial" 11 ◄ Ir argues rhar, as a middle level officer, 

Kallon received orders from senior officer like Sesay, Superman and Bockarie, who were rhe=elves 

1
"' Kallon Semen..:ing Briei, pna. 57. 

111 Ka!lon Sentencing Brief, para.~ SS-62. 
111 Kallon Sentencing Brief, para~ 63-64. 
Ill Kallon Sentencing Brief, paras 65-67. 
i 5i Kallon Sentencing Brief, para. 68. 
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answerable to Sankoh. 155 Hence Kallon was acting in obedience to superior orders and under 

duress. 156 The Kallon Defence submits th t case law has considered acdng under superior orders ro 

be an independent mitigating facror fr m duress. Ir further argues thar orders from Sankoh 

regarding the UNAMSIL peacekeepers a ounted to both superior orders and an "order gh·en under 

duress", doubling warranting mitigarion. imilarly, orders given by Bockarie as de facto RUF leader 

were ultimarums rhar carried severe penalt es upon default_ 151 

85. The Kallon Defence submits th t Ka.Hon was forcibly recruited inro rhe RUF and was 

con$equendy brainwashed in its ideolo . He was preparing for his advanced education. He 

therefore was forced ro leave secondary s hool ar an early age. 158 The Kallon defence submits that 

Kallon made contributions to promoting peace and reconciliation subsequenr ro rhe contl.icr and 

that this conduct must be considered i midgation of sentence. 159 Ir furrher submits rhar as a 

mitigating facror, Kallon's lack of prior er minal conduct musr be raken into accounr, as well as his 

good conduct while in derention. 160 Ir ac nowledges that even rhough the amnesty granted to the 

Accused was not a bar to prosecution, rhe Chamber should, in the spirit of forgiveness and 

reconciliation, consider it as a mitigating actor particularly because the RUF that Kallon convinced 

to lay down arms now have been rehabilit ted inro the society. 

86. In relation to Kallon's individual circumstances, the Chamber is informed that Kallon is 

married ro three wives and has nine yo ng children, and this increases his chances of successful 

rehabilitation and reintegration into socie 

87. In response to the Prosecution's c mparison of the case againsr Kallon to that of rhe AFRC 

trial for purposes of senrencing, rhe Hon Defence submits thar rhe comparison is grossly 

inaccurate. The Kallon Defence lists som of the brutal crimes for which the AFRC leaders were 

convicted. 162 

1
" Kallon Sentencing Brief, para. 69. 

116 Kallon Sentencing Brief, para. 70. 
111 Kallon Sentencing Brief, para. 78. 
11

~ Kallon Sentencing Brief, paras 75, 77. 
n~ Kallon Semencing Brief, paras 79-83. 
iw Kallon Semencing Brief, parns 105-106. 
161 Ka.lion Sentencing Brief, para. 104. 
1
~" Kallon SeIHencing Brief, paras 109-111. 
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88. Outing the Sentencing heating, · llon persona.Hy delivered the following statement ro rhe 

coutt and to the public: 

My Lord, I wish sincerely to exp e;;s the deepest remorse from the bottom of 
my heart to che victims of r rnntlia in Sierra Leone and I ask for 
forgiveness. [ ... ] 

I accept rhar oimes were commi ted by the RUF and l acknowledge mr own 
role and responsibiliry for those rimes. [ ... ] 

I apologise ro UNAMSIL, EC WAS, ECOMOG and [he inrernarion:d 
conununiry who suffered in [h it coming to bring peace in my country, 
Sierra Leone. I call on all pcop in [he conflict zont' of the- war m resptct 
and collaboratt wlth tht peace ission. [ ... ] 

[ am further asking the family f tht victims in patricular, and people of 
Siara Leone in general, for forgi eness for my role in this conflict for wbich I 
feel dtep remorse. [ ... ] 

I don't wane at all m take fot nted the pain of those who were maimed, 
those who were sexL1,d[y assaulte , those who loved theit loved ones[. .. ] 

The six years I have sp,;>nt in etemion has given me che oppornmiry to 

seriously teflect upon my rr,le in the conflict. [ want to assure the Coutt and 
all Sierra Leoneans that I am a to ally reformed person. I recognise the role of 
the Special Court in conrributi g pl""aCe and reconciliation in Sietra Leone 
and I have profound respect Jot 1e rule of law and instimtion of juscice. [ ... ] 

I apologise to my family and al family of Sierra Leone for the agony they 
have gone rhrough. Wat is bad f r everyone. 163 

89. The Ka.Hon Defence prays that the Chamber takes credit of the time Kallon ha~ sen·ed 

whilst in detention, "tempers justice with ercy," and grants him "a lettienr senrence". 1
/.4 

Gbao 

90. In its written and oral submlssio s the Gbao Defence emphasises the limited role 

played by Gbao in the specific oimes or which he has been convicted, requesting rhe 

Chamber to take into acrnunt the mode o liability under which Gbao was convicred, as well as 

the limited narure and degree of his patti ipation in the offences. i,;s The Gbao Defence recalls 

jurisprudence holding that the category of joint criminal enterptise under which responsibility 

11
" Sentencing Hearing, Transcript of Z3 March 20 9, pp. 10:Z-103. 

I(,< Kallon Sentencing Btief, pata.112. 
10

' Gb:i.o Sentencing Brief, paras 10, 14, 17, 20. 
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attaches, as well as indirect form of partid tion and rhe degree of inrenr, constitute important 

factors to consider and that may result in he imposirion of a lower sentence. 166 In particular, 

the Gbao Defence suggest,; that "Gbao's e\"el of parridpation and the de~ree of his inrent 

places him ar the lower end o( the semenci g conrinuum." 167 

91. The Gbao Defence suhmits thH th Prosecution fails to prove beyond reasonable doubt 

any aggravating circumsranc<" with respecr to Gbao. 10
~ In parricular, the Gbao Defence rakes 

issue with the Prosecution's grouping oft c rhree Accused when discussing the gravity of rhe 

offences, rhereby failing, in the Gb,10 Defe ce's view, to rake iuro accounr rhe instances where 

rhe Chamber acqultred Ghao or di.sti.ngui. ed his level of participarion or inrenr from rhar of 

Sesay and Katlon. 109 

4. I. rn ·1 of the Offences 

92. The Gbao Defence refers to the fi ding that Gbao remained in Kailahun throughout 

rhe commission oi rhe crimes committed n Bo, Kenema and Kono Disrncrs during rhe Junta 

period, and therefore "was not directly it ulved or did not directly parricipate in any of rhe 

crimes committed" in these Districts, 11° F nher, the Gbao Defence recalls that for the:-e ~ame 

rhr<"c Districts, Gbao was found not ro 'share the inrent of the principal perpetrarors", 171 

Similarly, the Gbao Defence submits rhat here were no findings of Gbao exercising command 

and control over RUF fighrers or Overa Commanders of rhe various security units, or of 

having effective control over the IOU, M s, 10 and G5. Ii! The Gbao Defence also recalls rhe 

finding that Gbao did not have a superio ubordinate relationship over the RUF fighters rhat 

perpetrated crime,; Ln Kono District betv.-e n April 1998 and abour 30 January 2000. Similarly, 

the Gbao Defence high.light~ rhe finding regardin_g Gbao's limited rol.:: in milirary planning 

100 Gbao Sentencing Brief, para., tQ. I 2, citing Babi Sentencing Judgemem, para. 40; Prn~ecution Sentencing Brief, 
para. 20; Krnjnisk Trial Judgemenc, para. 886, Brdj in Appeals Judgement, para. 432. 
167 Gbao Sentencing Bdef, para. 21. 
loA Gbao Sentt-ncing Brief, para. 18. 
JIil Gbao S,,ntencing Brief, paras 24, 40-43. The C amber is ,;ogn~ant that par,1graphs 113-118 of the Pro;;ecution 
Sentencing Brief, a5 addun.-d 1n Gbao's Sentenci g Brief at paragraphs 41-4~. refer w the grneral gravicy of the 
offonces of ac1s of terrori~m and collective p11nish em and are nor directly imputable co any partiwlar Accused. 

m Gbao Senrmcing Brief, paras 23, 25, 
Iii Gbao Sentencing Brief, para 24 
m Gbam Sentencing Brief, para. 2.8. The Cham er rtcalls, however, it.<- finding that Gbao had "considerable 
inlluence" over these bodies and had a "super:iso · role" of the differel:Jt unit:- Oudgement, paras 2034•2.035). 
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and decision-making, that he was not fo nd m have visited the frondines, and that he was 

found to have no authority to iniriate inw tigations of misconduct against RUF fighters. l7.1 

9). With regard to Counts 15 to 18, he Gbao Defence emphasised that Gbao was "only 

convicted for aiding and abetting two of the fourteen a tracks" against UNAMSIL personnel 

found by the Chamber to ha\·e occurred i May 2000. 174 ln submitting dwr Gbao's overall level 

of participation during the auacks on U AMSIL personnel were "low'', the Gbao Defence 

makes specific reference ro rhe Chamber's indlng that the Prosecution had failed to establish a 

superior-subordinate relationship benvee Ghao and the perpetrators of the 12 attacks in 

which he did not directly participate. 17
; 

94. The Cibao Defence rejects the Pr secution's arguments as to aggravating factors with 

reg;ud to the UNAMSIL connts and den unces them as misrepresenting the factual and legal 

findings of the Judgement, caking partic lar exception to the Prosecution's claim that the 

Accused (Gbao included) issued threat ro captured UNAMSIL µersonnel. 176 The Gbaa 

Defence submits that, in so doing, "the osecution is wrongly attempting to utilise findings 

that bear no relevance to the actions of baa in relatLon to Counts 15-18." 177 Further, the 

Gbao Defence argues that the Prosecution ttempts to adduce aggravating factors that were not 

µroved beyond rea~onab!e doubt, to m'sinterpret the Chamber's findings, or to impute 

wrongful behaviour on the Accused that w s not in the Judgement. 175 

4.2. Miti (no Circumstances 

95, The Gbao Defence submit:, th;1t G ao's relationship with and assistance to UNAMSIL 

Peacekeepers should be seen as a mitigati g factor, as should his role in the dis;umament of 

RUF fighters and in the rebuilding of M keni before the May 2000 atracks. 179 Further, the 

Gbo Defence puts forth Gbao's assist.me to CARITAS and the Interim Care Centre- at the 

risk of personal embarrassment - as ind· ative of "rhe exrenr ro which he was working to 

m Gbao Sentencing Brief, par.i.s 30-3 3. The Cham r recalls, however, ir.-; tlnding rhar invesrigariom were not just 
commenced at the order of rhose higher than the !DU in the Chain-of.Command, bur also upon tht" fi\irn: of 
complaints by civilians Qudi;emmt, para. 684). 
'N Gbao Sentencing Brief; para. 38. 
' 1' Gbao Sentencing Briet: parn5 38-39, 44. 
n,, Gbao Sentencing Briet: para~ 44-45, 83-94. 
in Gbao Sentencing Briet: para. 87. 
liH Gbao Sente[lcing Brief, paras. 88-94, 
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facilitate disarmamt'nt and rehabilitation of former child .mldiers." 100 Similarly, the Gbao 

Defence highligh[S Gbao's role in relation o tbe release of 45 rnspected Kamajors in Kailahun, 

before the second group of 64 was killed, nd requests that this be consiJ<"r<'<l as a mitigating 

factor. 101 

96. Other mitigaring facrors adduce-cl y rhe Gbao Defence include Gbao'~ personal and 

family circumstance,;, his ad\"'imced age, hi healrh condition, good characrer and l;1.c.k of prior 

condctions. 182 In particular, the Gbao efence would like the Chamber to refrain from 

impNing a hing sentence on Gbao becau~ , gi\"en his age, this would functionally amount to a 

life sentence. Additionally, ir was submit ed that serving his sentence in a foreign counrry 

would resulr in undue hardship on Gbao a d on his family and should, consequenrly, be taken 

inru account when determining the length f Gbao's imprisonment. 18
) 

97. The Chamber recalls rhat during or I submi~sion~, Counsel for Gbao srared that: 

Mr. Gbao does nor wish ro addr ss rhe Chamber. This 1~ nor because he is 
frrling any fom1 of disrespecr w ·ards rhis Chamber. Ir is rwr because he is 
fe,.Jing surly. Ir is because he p fers nor ro. He prefers ro speak rhrough 
me. 1~~ 

98. Counsel for Gbo made furrher s missions to the effecr thar: (i) Mr. Gbao does not 

hold a grudge against his former oppone rs, indeed he made his peace with rhe CDF and 

others a while ago, and even became cl se with the late Chief Hinga Norman whilsr in 

detenrion; 1s1 (ii) he has genuinely forgiven is former enemies, even tho.~e who resrified agaim;r 

him; 186 and, (iii) "Akhough [Gbao] accepts har certain members of rhe RUF commirred crimes 

during rhe war, Mr. Gbao's conscience fo ids him to apologise for rhose fi•ents of which he 

had no knowledge, let alone control, bur ne must not assume fwm that rhar he doesn't feel 

deep profound and lasting regrer ar what h ppened in rhis country during the w,u". 167 

li'l Gbao Sernencing Brief, paras 72• 74 
Jll<l Gbao Sentencing Brief, paras 80.81. 
"' Gbao Sentencing Brief, para. !E. 
1
": Gbao Sentendng Brirf, paras 47•65 and Conl1de ,rial Annexes I. II and Ill. 

1
~

1 Gbao Senrencing Brid, parn$ 66-71. 
1114 s~ntrndng Hraring, Transcript of 23 March 200 , p. 128. 
" 1 Sentrncing Hearing, Transcript of 23 March 200 , p. 128. 
1
"'' Sentt>ncing Hearing, Transcrlpr of23 March 200 , pp, 128.J:'.9. 

1~1 Sentencing Hearing, Trnnscript of 23 March 200 , p. 130. 
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99. The Gbao Defence takes excepti n to the "arbitrary" nature of the Prosecution's 

suggested $entence of 40 years imprison ent. 188 It requests that Gbao be sentenced for a 

period equal to "time sen·ed up until the d te the sentencing judgement is rendered." 189 

V. DE lBERATIONS 

100. Having fully considered the subm ssions of the Parties in relation ro sentencing, the 

Chamber emphasises that only those facto s that it found to be rele\·ant in the determination 

of appropriate sentences will be explicitly a dressed hy the Chamber. 

101. In determining an appropriate sent nee, we subscribe to the view that "sentences of like 

cases should be comparahle", although th re are inherent limits to this approach since "any 

given case contains a mulritude of varia les, ranging from the number and type of crimes 

commitred to rhe circumstances of the in ividual." 190 The Chamher is cognisant that it must 

impose the penalties ro fit the individu.11 ircumstances of each accused and the gravity of rhe 

criminal conduct. 191 

102. Mindful of the need ro make expli it its reasoning, as well as to avoid double-counting 

any factors, the Chamber has sought to d stinguish as clearly as possihle those factors which 

have been considered in its analysi$ of the ravity of the criminal conduct of each accused, and 

those factors which have been considered s either ",lggravating or mitigaring circumstances to 

sentencing. Considering that the majori of the crimes for which the accused have been 

convicted were committed pursuant to a j int crimi.nal enterprise, the Chamber has analysed 

fir~t the graviry of the offences committed in terms of (1) their nature and physical impact, or 

the objective gravity of the offences, an separately addressed (2) rhe form and degree of 

participation of each individual accused, hich as we have found is not the same for each 

accused. Aggravating and mitigating circu tances have been dealt with separately. 

lei!! Sentencing Hearing, Transcript of 23 March 200 , p. 64. 
lei'! Obao Sentencing Brief, para. 95. 
190 Kl'ocka et aL Appeal Judgement, para. 681. 
191 Krajfanik Appeals ]lldgement, para. 783. 
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1. Gravi of the Offences 

1.1. G ner,1! Comments 

103. We consider chat some fanors and ons1derations may overlap in the analysis. It is been 

held in the ICTY that: 

The Appeals Chamber is of the view rhar, while a Trial Chamber shonld 
strive rn distingui~h betvo'ecn th. graviry of rhe criminal co11ducc and the 
aggravating circumsrances, it mi ht he difficult or anificial ro separate the 
two in some cases. For insrance, ·n the present case, Kraji.mik's comribution 
to the JCE is precisely his abuse f powers and public positions; this dt"ment 
arguably co11cems bmh rhe ' avity of the criminal conduct' and the 
'aggravating circnmsrances'. Wha is important i.s to avoid double <.:Ol1nting 
(i.e. no faaor should be taken int acconm f\Vice in sentencin1<)t' 

\'t/here a factor could equally be considere under either the "gravity of the criminal conduct" 

or under aggrnnring circumstances, the C mber has opred to consider ic under rhe former. 

1Cl4. The Chamber recalls its findings th t Sesay, Kallun and Gbao, Justice Boutet dissenting 

in relation to the finding on Gbao, ha.,·e b en found guilty of a high number of crimes against 

humanity and war crimes. The Charnb r alw observes that some of these crimes were 

particularly heinous and brutal, and were committed over a long period of dme and a large 

geographical area. Much human suffering esulted from the crimes committed pursuant to the 

joint criminal enterprise, of which we ha\· found all the accused. justice Boutet dissenting in 

relation to the finding on Gbao, robe joint parricipants. 

105. We have concluded that the cri es show a systematic cargeting of civi}i;rns and a 

wanton disregard for life, propert)-' and ollective well-being. These crimes were, in many 

instances, inrended to force the civilian p pulation into submission and dissuade them from 

collaborating with what they considered to e the enemies of the Junta. 

106. The Chamber, ustice ltoc disscn in , i~ of the view thar, where a p;nticular act 

amoundng co criminal condul'.r within the urisdiction of the Court, such as murder ot tape as 

a crime agaimc humaniry has also, because of the additional element of iment necessary for a 

conviction for acts of terrorism or collecti\ puni~hmen~ as a war crime, amounted to a crime 

193 K,a;r,n,k Appeals Judgement, para. 787. 
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as alleged in Counts 1 and 2 of the Indi anent, for purposes of sentencing we will consider 

such acts of terrorism or collective punis menr as factors which increase rhe gra\ity of rhe 

underlying offence. 

1.2. Unlawfu Killin s Counts l ro 5 

1.2. 1. Nature of the offence 

107. The Chamber takes rhe view that rhe unlawful killings for which the Accused have 

been found guilty are of rhe utmost gr:ayi For insrance, civihans - including babies, children, 

women and men of all ages - were mu dered in diverse brucal ways. Many ciYilians were 

rargeted on suspicion rhac they were Kamaj rs or Kamajor collaborarors. 191 The rebels showed a 

general disregard for civilians. They someti es dressed in ECOMOG uniforms so as to deceive 

rhe civilians. 194 Civilians were shor, beate to dcarh, burned ali,•e and hacked ro death, often 

indiscriminately and in large numbers. 195 

108. TI1e Chamber also recalls its findi g thar in Penduma, Staff Alhaji allowed rhe killing 

of the wife of TFl-217, afrer he organise , supervised and presided over her brutal rape by 

·1 61_196 e1g 1r re CL'i. 

1.2.2. Scale and brutality 

109. Killings were done arbitrarily, brut Uy and cruelly. A man was shor in rhe chesr and had 

his head severed and his legs broken. A Li ba man was killed because he refused ro surrender 

palm wine. 117 Rebels would rourincly sin , celebrare murders and taunt survivors. Men were 

disembowelled with their intesrines subscq cnrly used as makeshifr checkpoints. 198 The severed 

heads of victims were placed on sticks a d displayed publicly. 199 A boy had all four limbs 

hacked off before being thrown into a la ine pit and left co die.'°° Ci\'ilians were made co 

choose bet\\-'een their own lives or rhose of rheir family members and, and one insrance, a 

191 Judgemenr, pH~- 1099. 
1114 _Judgemenr, pM~s 1147, L54&l549. 
1
~• Judgemenr, paras 1018, [022, 1024, 1035. 

11>'Jndgemem,paras 1278, 1191, [195. 
191 Judgemem, paras 1081, 1105. 
19

' Judgemem, paras 998, 1033, 1058, 1065, 1023, 024, 1124. 
II"' Judgement, para. 1124. 
ioo Judgement, para. 1149. 
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civilian was made to watch as rebels cast 1 ts on whether he would live or die.201 

110. The Chamber further recalls thar n Bo District, the unlawful killings were committed 

during atrack.s on Tikonko, Sembehun an Gerihun all between 15 and 30 June 1997. Ar least 

207 people were killed by rebels who, at times, used anti-aircraft weapons on the civilians.201 

The rebels discharged their weapons indis riminarely, commirting rhese murders in homes and 

at a school. 20
l All rhe killings in Bo Dis ict, given amongst orhers their public nature were 

found to comtitute acts of terrorism an rhar die massive killing in Tikonko was found ro 

constitute exrermination.'04 

111. We found rhar in Kenema Town and Tongo Field in Kenema District, the unlawful 

killings occurred between 25 May 1997 a d abour February 1998. Ar lcasr 82 people were then 

murdered, of which 63 were found to h 'e been exterminated, 72 died as a result of acts of 

terrorism and 11 from collecrive puni hment.s on suspicions of collaborating with the 

Kamajors. 205 We also found thar rhe ma sacres ar Cyborg Pir in Tonga Field, in parricular, 

highlighr die scale and brnraliry of rhe killings of civilians who complained of the very 

rrearmenr rhey were being subjected to in urtherance of the Junta's quesr for diamonds. 206 

112. The Chamber has found that Kon District was the site of some of the mosr exrensive 

and brural massacres committed in Sierra eone during rhe period of the lndicrment. Berween 

14 February and 30 April 1998 at leasl 17 civilians, plus an unknown number of civilians, 

were murdered in Koidu Town, Tombo u, Yardu and Penduma. Of those 317 murders, ar 

leasr 280 were acrs amounrlng ro cxrerm· ation and 230 were considered ro he rhe result of 

collective punishment. All of rhe killmgs for rhis rime period were considered to be acts of 

rerrorisrn, including the killings at the Su na Mosque in Koidu committed by CO Rocky as he 

forced a man to pray. Similarly, rhe killin s done by Savage and Staff Alhaji show the brutality 

and scale of rhe murders - such was rhe agnitude of rhe killings that the diamond pir where 

corpses and severed heads were dumped b came kno\l.n as "Savage Pit".'01 

2
'
11 Judgemcm, p.1r,'1$ l 150, LL 76, 1277, 13'1 l(\i). 

:,,, Judgement, para. l08l, 1021, [022, 1033. 
:ni Judgement, paras 1003, 1022, 1033. 
:!IH Judgemem, para. 1022, 1033. 
105 Judgemenr, para~ 1099, l l08. 
CD6 Judgemenr, para. 1107, 2050, 2055, 2056. 
::oi Judgement, paras 1146, l H8, ll49, 1165-1170 1174, 1176, 1184, 1196, 1204. 
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113. Between May 1998 and June 199 , after the JCE had ceased to exist, an additional 29 

murders were committed in Kono Distri tat PC Ground, Koidu Buma and Wendedu. 8 of 

these murders, committed by Captain Ba ya on Superman'.,_ order~, were an act of terrorism. 

We recall in particular the brutal killing f 15 cidlians by RUF Rambo and a group of rebels, 

who "felled the victims with a cutlass. "208 

114. We have found that on 19 Fehr ary 1998, 63 civilians were murdered in Kailahun 

Town, Kailahun DistTict, on the orders o Sam Bockarie. This extermination, one of rhe worsr 

single incidents during the war, also cons 'ruted an act of rerrorism and collective punishment. 

Ir shocked the conscience of the town and of all those present. 1
M 

1.2.3. Impact on victims and society 

115. The Chamber observes that the k lling of civilians in such circumsrnnces brings along 

whh it a lot of suffering on families and n the community. In se\·eral of these incidents the 

Chamber made findings as to the grief o the civilian populations and rheir ordeal in burying 

the corpses, estimated in the hundreds. S me were exposed to the decomposing bodies, left in 

the streets for days, or ro the severed h ads of victims, also left on the ~tTeet. Many were 

subjected to the ordeal of observing one o several family members killed in their presence. :ia 

1.2.4. Conclusion 

116. Having careftilly considered the ·nstances of crimes of unlawful killings as we have 

found in the Judgement (Counts 3 to 5 i the Indictmenr) the Chamber concludes that the 

inherent gravity of the criminal acts in q cstion is exceptionally high. Where those acts have 

also been fotmd to constitute either Ac of Terrorism or Collective Punishment~ (Counts 1 

and 2 of the lndicrment) the Chamber Justice ltoe dissenting. will consider such ac~ of 

terrorism or .:ollecti\·e punishment as f ctors which increase the gravity of the underlying 

offence. 

2~~ Judgemem, paras 1280, 2065, 1278--1281. 2063 
ll"I Judgement, paras l 447-1450, 2156 (5. 1.1.). 
210 Judgement, para5 1195, 1150, 1176. 1277, 134 (vi). 
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1..3. Sexual Violen e Crimes Counts 1 and 6 to 9 

1.3. L Nature of the offence 

117. In this case, the sexual violen e crimes that we found were committed by the 

AFRC/RUF as a tactic of war was ofte perpetrated with impunity to humiliate, dominate 

and instil fear in vi.crims, their families a d communities during the armed conflict.rn 

118. The Chamber observes that th gravamen of crimes of $exual violence involves 

physical aggre~sion on the most privat and intimate parts of an individual's body. The 

Chamber found ample evidence of grues me crimes of sexual violence which were perperr.1red 

exclusively and di~proporrionarely aga st unknown number of the female population 

throughout the territory of Sierra Leone, in locations including bur nor limited ro, T ombodu, 

Sawao, Penduma, Bumpeh, Wendedu a d Bomboafuidu in Kono District212 and in locadons 

within Kailahun District. For instance, a oup of caprured civilians in Bumpeh were stripped 

naked and forced to laugh and line-up before the rebels molested and defiled them. 21
' A 

husband and wife and their daughter w re overtly selected from a group of civilians and the 

couple was ordered to have sexual interc urse in public or othern·ise face dearh. The couple's 

10 year old daughrer was then forced to ash her father's penis. 214 

119. In another instance, a rebel arme with a gun and knife, rhrearened to kill TFl-218 as 

he lifted and opened her legs before pe etrating her. She described her condition stating "I 

was trembling, so I gar up. I stood t ere for some time trembling." 215 The r.1pes were 

sometime~ followed wirh further violenc ro the vicrims. TFl-218 managed to escape afrer she 

v,'3.s raped but gor shor in her hand. Sh was naked oozing wirh blood everyv.,here, from her 

vagina and her hand."216 Similarly, in S wao, as in Penduma, the multiple rapes of women 

were committed simultmeously as men \\-ere killed or had rheir limbs amput:ated. 217 

211 Judgement, para. 1348. 
~

12 Judgement, para. 1354. 
~

11 Judgement, paras 1205, 1354. 
21-1 Judgemenr, para. 1205. 
211 Judgemenr, para. 1206. 
216 Judgement, para. 1206. 
217 Judgement, paras 1180, 1181-1185, 1208. 
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120. The Chamber has found that th AFRC/RUF sysrematically rampaged through towns 

and villages, armed and dangerou~ o missions to demolish and despoil the ciYilian 

population. In Bomboafuidu about 50 rmed men, captured TFl-192 and approximately 20 

civiliam who were then paired up, male and fem.=1le, and ordered to have se:xu.il inrercourse 

with each other.118 The \"iolenr sexual a ts were also indiscriminately perpetrated againsr the 

civilians regardless whether they were ursing morhers, pregnant women or children. In 

T ombodu, Sraff Alhaji pointed a gu at the head of a woman carrying a child and 

commanded her to put rhe child down nd undress. He touched her privare part and rh.en 

raped her in front of her child. 219 

121. We have also found that the pu lie manner in which the crimes of sexual \'iolence 

were commirred was a deliberate rncric n the part of rhe perpetrators to instil fear into the 

civilians.1
:~ 

122. In addition, as we have found, any women and girls were forcibly made 'wives' of 

RUF commander5 and rebels in Kono a d Kailahun Districr. These "wives" were "married" 

against rheir will, forced to engage in s ual intercourse and perform domesric chores, and 

were unable to lean> rheir "husbands" fo fear of violent retribution.'' 1 Many of these women 

Wl':H' under the control of the Cornman ers for prolonged period of time, '\erving rhem as 

rheir wives,"m and for sex. An unknown umber of women were forced into se>,.1.rnl slavery for 

protracted period of time in Koidu and endedu, in Kono Oistricr2 23 and also in Kailahun 

District. 1
'

4 

lJ.2. Scale and brurality 

123. The Chamber considers that the rimes of St"xual violence for which the accused stand 

convicted are of an exrremely serious n ture and were committed in conspicuously brur,1\ 

manner as demonstrared "in rhe Facmal F ndings of rhe Trial Judgement. We have also found 

m Judgt'mrnt, paras 1207, 1208. 
l 19 Judgt'mrnt, pJras I 171, 1288. 
im Judgt'mt'nt, para. \ 355, 1356. 
'

21 Judgement, para. 1293. 
222 Judgemenr, para. 1155. 
2:, Judgement, para. 1294. 
::• Judgement, paras 1406-14 l :I, 1460. 146l. 
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as already stated that these crimes were committed with the further inrem tu terrorise the 

. ·1· I . ,zs c1v1 ian popu at10n: 

124. The Chamber has found that s ual violence was rampantly commirred against rhe 

civilian population in an atmospher in which violence, oppression and lawle~sness 

prevailed."~ The Chamber notes that ar ed RUF rebels paraded rhrough towns and villages, 

threatening women and girls, and in som instances capturing. assaulting or killing rhem. 

12.5. Moreover, the rebels, as we hav found, used perverse methods of sexual violence 

against women and men of all ages ran ing from brutal gang rapes, the insertion of various 

objerL~ into victims' geniralia, the rapin of pregnant women and forced sexual intercourse 

betv.'een male and female ch·ilian abduct e.<:.cc7 TF"l-2 l 7's wife was gang raped by eigh[ rebels 

as he and his children were forced ro ·atch. He was ordered ro count each rebel as they 

c ... msecutively raped his wife, as they lau hed ;ind mocked him. Afrer this ordeal, one of the 

rapists, Tamba Joe, took a knife and stab ed TFl-217's wife in front of her entire famdy."~ 

126. We have al.so found that several o her \'ictims faced brutal mukiple rapes. for example 

TFl-195 was raped fives times219 and a srick was inserted into her vagina:sr and since rhis 

rreatment she has experienced physical p in. TFl-218 was raped twice and another ,•ictim in 

Bomboafuidu had a pi.stol driven into he \'agina and left inside of her. 2
J

1 In addition, at leasr 

20 captured civilians were forced ro enga e in sexual intercourse with each other, slitting rhe 

genitalia of several males ;md females per ons.m 

127. The Chamber has concluded tha the AFRC/RUF also systemati..:ally and arbitrarily 

continued ro caprure and abducr an un own number of women and girls, forcibly labelled 

'wives' in Koidu and Wendedu camps i Kono DistriC[. For insran..:e, TFI-314 was captured 

and abducred ::u rhe render age of 10 a d forcibly married to an RUF" lighter in Kailahun 

Di.srricr and ~o was TFl-093. Boch vic[ir s and an unknown number of other women were 

;:_, Judgeme-nr, para$ 1346-1352. 
:;,. ]udgerne11r, par.t. I 185, 1347. 
::J Judgernenr, para 1347 
:;;< Judgemenr, para. 134 7. 
::y Judgemenr, para. 1289. 
:xi Judgement, para. 1185. 
:i, Judgemenr, para. 1207. 
'
1
' Judgement, para~ 1207-1208. 
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forcibly married to RUF fighters and Commanders for a protracted period of timl' in 

Kailahun District.m The Chamber co siders the brural and large scale manner in which 

crimes of sexual violence were perpetrate increases the gravity of these offence. 

1.3.3. Vulnerability of victims 

128. With specific regard ro the crime of sexual violence, the Chamber observes thar many 

of the victims were particularly youn and vulnerable; several of them afrer arbirrary 

abductions were held in captivity for rolonged periods of rime. This was the situation 

paHicularly in Kailahun District which ·as the RUF stronghold and headquarters, an area 

where crimes of sexual violence were so revalent that the victims suffered immensely because 

the RUF closely exerci$ed territorial do inance and physical control over them. TFl-314 at 

the tender age of 10 and TF l-093 at 15 ere abducted and forcibly married to an RUF fighter 

in Kailahun Disrrict.rn The Chamber found that the majority of the victims of forced 

marriages, rapes and sexual slavery were ung girls of school going age or village women, who 

d f '" were petty rra ers or armers." 

129. The Chamber has found that th crimes of sexual violence specifically targeted the 

female population regardless of age or status, whether pregnant or not, it was done to 

effectively tO disempower the civilian pop larion, and ir had the direct effect of instilling fear in 

communities.2
J
6 Accordingly, for purpos s of sentencing, the Chamber concludes that this 

practice by the rebels of using sexual viol nee ro terrorise the civilian population increases the 

gravity of the underlying offence. 

1.3.4. Number of vicrims 

130. Although ir may be problematic give an exact or approximate number of victims of 

the crimes of sexual violence, we have ound that the crimes were committed over a long 

period of time and a large geographic, 1 area. We ha,·e further found that on numerous 

occasions an unknown number of wome were raped and/or taken as 'wives', For int:tance, in 

Tombodu, Staff AJhaji pointed a gun at the head of a woman carrying a child on her back, 

' 11 Judgeme-m, r,mo 1406-1409. 
rn J11dge-ment, r~r~. 14{)6.1409. 
:ii Judgeme-nt, raras 14-09, 1410. Exhibit 138 "Exp t Report on Fcrrced MarriageJ," p.12097·12098. 
m Judgeml'Ul, p~ra. 1348. 
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made her undress, and then raped her 237 TFI-217's wife was gang-raped, 21
B In Bumpeh, a 

rebel ordered a couple to have sexual ntercourse in front of the other captured ch·ilians, 

sraring rhar he would kill them if rhey did not comply. The rebels then forced the man's 

daughrer ro wash her farhcr's penis.239 1 Bomboafuidu, a woman had a pistol drn·en inro her 

vagina and left inside of her. 2
4<l An unk own number of women and girls including TFl-314 

and TFI-093 were held captive in sexual bn-ery for prolonged reriods of time and a~ 'wiws' in 

](;iibhun Disrricr.' 41 

131. The Chamber emphasises thar 11 rapes and forced marriages were found also ro 

constirute acts of terrorism and ourrages gainst personal dignity.!~: Accordingly, the Chamber 

concludes rhar for purposes of scntcnci g rhe pracrice of using rapes and forced marriage to 

terrorise the civilian popularion increases rhe graviry of the underlying offence. 

1.3.5. lm act on victims and deITTee of su erin 

132. In our view, the degree of sufferi g rhat was endured by victims of sexual violence still 

continues. Some victims of forced marri ge, sexual sla\'cry and rape borne children of rheir 

ordeal. The Chamber considers rhar rhc crimes of sexual violence also inllicred physical and 

psychological pain on the victims. The vi tims conrinued ro live with their caprors in a hostile 

and coerci\'e em1ronmenrl41, unable to reak away from such de1-,perare circumsrances. TI1e 

Chamber recalls rhe demeanour and te timonies of \'llrious vicrims of sexual violence who 

expressed deep shame and srigma which t ey feel and face ro dare, several years afrcr rhe abuse. 

The Chamber specifically recalls -~/imess Fl-305, rhe victim of a violent gang rape, who, as a 

resulr of the rape, sustained injuries whi h left her genitally impaired and incontinent. The 

Wimess required frequent resr breaks du ing her testimony as a result of her condirion. Ai; we 

have found, rhe victims of sexual ,·iolen e continue to live their lives in isolarion, osrraclsed 

from their .::ommuniries and families, una le to be reinregrated and reunited with their families 

rn Judgement, para. l L 7 L 
no Judgement, para. 1347. 
~

19 Judgemenr, para. l205. 
140 Judgement, parn. 1208 
'

41 Judgement, para.1406.1409, 1465. 
w Judgement, paras 1298, 1356, 1474-1475. 
='41 Judgement, para. 1474. 
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and /or in their communities.244 Many f these vicdms of sexual violence were ostracised or 

abandoned by their husbands, and daugh ers and young girls were unable to marry within their 

community. 245 

LJ.6. Impact on reladves and society 

133. The Chamber further considers t at the crimes of sexual violence were committed in a 

society where cultural values greatly die re the sacred manner in which any form of sexual 

acts rake place. Such violations in a so iety where the sexual lives of women and girls are 

strictly scrutinised would have an advers impact on the family as a whole and rhe society at 

large. 

134. We therefore recall our finding d at the brutal manner in which women and girls were 

debased and molested, in the naked v ew of rheir protectors, rhe fathers, husbands and 

brothers deliberately desttoyed rhe exis ing family nucleus, and flagrantly undermined the 

cultural values and relationships which eld the societies rogether.2'16 The Chamber observes 

that the shame and fear experienced by victims of sexual violence, alienated and tore apart 

communities, creating vacuums where bo ds and relations were initially esmblished. 

135. In the Chamber's view rhe AFR /RUF inflicted physical and p~ychological pain and 

harm which transcended the individual ·ctim and relatives to an entire society. These acts of 

sexual violence lefr several women an girls extremely traumatised and scarred for life, 

consequenrly destroying the bearers off rure generations. The Chamber infers rhat crimes of 

sexual violence further erode the moral fi re of society. 

LJ.7. Conclusion 

136. Having carefully considered rhe in ranees of crimes of sexual violence as we ha\·e found 

in the Judgement (Counts 6 ro 9 of rhe I dicrmenr) the Chamber concludes that rhe inherent 

gravity of the criminal acrs in question is exceptionally high. Where rhose acts have also been 

found ro consriture Acts of Terrorism (C unr 1 of the lndicnnent) the Chamber, Justice Iroe 

2
~ Judgemt>nt, para. 1349. 

145 .Judgement, para. 1349. 
' 46 Judgement, para. 1349; Exhiblr 146, Human Ri hts Watch, "We'll Kill You ifYou Cr•(, p. 4. 
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disscnrin~. will com,ider such acts of t rrorism ot collective punishment as facrors which 

increase rhe gravity of the underlying offe ce. 

1.4. Ph ical Violence ,rimes Counts 1 to 2 and 10 to 11 

U7. In evaluating the gtaviry of the ffence, the Chamber con,:;idecs rhar the crimes of 

physical violence include mutilations, ca 'ings, ampurnrions and beatings. 

1 )S. ln this regard, and for the purp ses of determining the gravity of these offence~ for 

which the Accused ha\·e been convict d, the Chamber deems ir necessary to rake into 

consideration, the extent ro which th se offences consequentially amounted to acts of 

rertorism and of collective punishment. 

139. We take chis stand because the Accused persons by their criminal acts as we have 

found imended and meted out to the vicrims, not only collecriv<" punishments but also 

terrorised them and rhe population at 1 rge with a view to subdue :rnd to intimidate chose 

who they and their fighters perceived as being hostile to them rnd ro the fulfilment uf the 

ideals and ideology of their movement, with a dear message and signal that a similar fore 

awaits those who do not embrace their ca se. 

140. The Chamber considers that whee it has found rhar crimes of physical violence were 

committed with rhe intent to terrorise the population, or were commirred a~ collective 

punishments, that for purposes of sentenc ng it increases rhe gravity of rhe underlying offence. 

l .4. l. Nature of the offence 

141. The Chamber is cognisant that th crimes of physical violence were perµerrared against 

innocent ci,·ilians in a cruel manner. Vi.' have found rhar victims were physically mutilated; 

some had inscriptions of the leners "RUF" with hot itons into their llesh while others were 

relentlessly beaten by rebels with the vkv. to collectively punish or terrorise them. We further 

found rhar rhe physical and psycholo ical ill-treatment lefr many victims permanenrly 

disfigured, unconscious ot dead.~ 41 

142. The Chamber considers rhar th cruel manner in which these crimes of physical 

: .. , Judgement. para; l049, l) l l-1320. 

52 8 April ~008 

/{_yz C 
I I,. I 



Yiolence were carried out in absolute dis egard for the srnniry of life or respeC[ for human life 

or human dignity are factors which inrre se the gravity of rhe offence. 

1.4.2. Scale and brucaliry 

143. The Chamber recalls that severa innocent ciYilians suspected of being collaboramrs 

were arbitrarily detained, tied up, ill-rre ted and thoroughly beaten in Kenema District. We 

tecall in this regard thar B.S. Massaquoi was beaten and tortured over a period of m,rny days 

until he was unconscious.HS 

144. The Chamber has also found rba in Kono Disrrict, sewral ciYilians were blindfolded 

and severely beaten with gun bum, and ome were held down in nests of black ant.~. Rebels 

fired a gun between rhe legs of victims.: TFl-197 was beaten with sticks and stabbed in the 

head by rebels whilst other victims wer tied on mango trees and mercilessly beaten with 

wires.m 

145. The Chamber also considers asp rticularly brutal, insensiriw. and inhumane manner 

in which Major Rocky, an RUF comm nder shoved a board inro the mourh of TFUHS, 

knocking our his teerh.251 

146. We have found tbar victims were ubjecced to gruesome amputations in Kono District, 

some of which were coinmirred simulrnne usly or successively wirh other crimes. For instance, 

TF1-l 95's right arm was severed by a sma 1 bo,/5z after she was raped five times by rebels. TF l

l 97's arm was amputated and he was to! ro go to get extra hands from President Kabbah.m 

Victims were mutilated by rebels; ar least 16 victims in Kayi.ma were ordered to undress while 

a surgical blade was used to carve rhe lett r "RUF" and/or "AFRC~ into their bodiest4 more 

victims in Tomandu suffered rbe same fa e when a rebel named Soh carved "RUF" into their 

backs and arm$ using a razor bla.de. 2
i5 

; .. Judgement, paras 1072-1079. 
:,is JudgemO;"nt, para. l 162. 
iso Judgemrnt, para. l l 73. 
rn Judgement, paras 1177, 1314 ('1.1.1.3.)(iil, 206ci. 
251 Judgement, para. 1184 
: 53 Judgement, para. l l87 
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147. The Chamber recalls that in Pen uma in Kono Districr, civilians who had been placed 

in three lines were tied up and locked i a house thar was set ablaze.256 The Chamber also 

recalls that more than 8 men at the Pen uma Primary School were beheaded by Staff Alhaji 

and his men. The Chamber further re alls that Staff Alhaji and his rebels amputated the 

hands of the first two men in the line of en where TFl-217 was sranding.257 

148. The Chamber takes particular no e of the manner in which TF 1-2 l 7 was subjected rn 

physical violence in the presence of his hildren. TFl-217 and his children after bearing the 

ordeal of warching his wife gang raped s subjected to physical injury. His feet were ried up 

ro a tree, and Staff Alhaji hit his head wi ha cutlass so that it bled. His wrist watch was taken 

from him and his left hand was amputa 

that: 

in the presence of his children. 258 TFl-217 stated 

My children were sirring in ronr of me. Where rhey were put, they were 

sirring and r:hey were lookin -seeing me, because they didn'r hide chem. 

They were in the open and th were seeing what was bappening [ ... F19 

149. Even whilst TFl-217 tried rn reel im his amputared hand, he was srabbed in the back 

by Staff Alahaji staring; 

It is this hand that we want [ ... ] go to Tejan Kabbah for him to give you a 

hand because he has brought ten containers load [sic] of arms. Now that you 

say you don't warn our mtlira rule, rhen go ro your civilian rule.260 

150. The Chamber recalls its finding egarding physical violence inflicted on a 15 year-old 

boy in Koidu, whose hands were amputa ed at rhe wrist and both his legs were amputated at 

the ankle. He was then thrown aliw into latrine. The boy was still crying as the rebels walked 

away.261 

151. The Chamber considers rhat th crimes of phy~ical violence were perpetrated on a 

large scale and in a brural manner a d that this elevates the gravity of the offence. 

'
16 Judgement, para. 1196. 

m Judgement, para;; l l 96-1197. 
mJudgement,paras 1191-1200. 
is~ .Judgement, para. l 198. 
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Furthermore, where rhe Chamber has ound that such crimes also amounted co collecth'e 

punishments,262 the Chamber considers hat for purposes o( senrencing chis further increases 

rhe gravity of the underlying offence. 

1.4.3. Vulnerability of victims 

152. The Chamber obsen·es rhar rhe majority of the victims of rhese crimes of physical 

violence were particularly vulnerable. M ny of chem were very yonng children, women Qr men 

who were unarmed ;1nd incapable of efending rhemselves against such brural violence. 

Moreowr, rhe armed rebels used inrimid ticm, rhrears, coercion and terror to break the will of 

rhe people, thereby making civilians mor •1.1lnerable. 

1.4.4. Number of vicdms 

153. The Chamber found thar a cou rless number of per~(lns were victims of crimes of 

physical \'iolence. It is noreworthy to r count the vicrims who were mentioned on record. 

However, this is not intended rn mini ize the actual vast number of victims. The Chamber 

notes that 3 ch·i\i;rns were amputated o the orders of Stiff All1aji in Tombodu,2°1 TFl-197 

suffered an ampuration and his brorher ·as tlogged,264 at leasr 3 men suffered amputations in 

Penduma,1°5 5 victims of ampurarions i Sawao266 and also an unknown number of civilians 

were bearen with sricks and with guns.2 In Wendedu, TFl-OlS's teeth were knocked our of 

his mouthm and at Kavima at leasr 18 c vilians had "RUF" and/or "AFRC" can·ed inro rheir 

flesh. 269 Ar least 13 civilians in Tomand in Kono District suffered rhe same fare. In Kenema 

District there were several victims indu ing TFl-122, TFl-129, 9 suspected wllaborators and 

6 derained civilians all of whom were s erely beaten. The Chamber nores that at leasr 16 of 

the acts of physical violence perpetrnte in Kenema were also found to consriture acrs of 

rerrorism and collective punishmenr. here this is rhe case, rhe Chamber, for purposes of 

sentencing, considers rhar it further incr ases rhe gravity of the nnderlying offence. 

'"
1 Judgement, para. l [49. 

:i,, Judgement, paras 1372, 1373 
:~, Judgement, para. 131 l. 
)<~ Judgement, para~ 1312, 1313. 
:,,, Judgement, para. 1318. 
~
1
"' Judgement, para. L3 L6. 

?MJudgemenr,para L3l7. 
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154. The Chamber note~ that while it is not possible to make an accurate numerical 

estimate of the ,.·ictims of crimes of p ysical violence, the \·ictims were evidently in large 

numbers. 

1.4.5. Im act on victims and de ree of su fering 

155. The Chamber considers that t ese crimes had a significant adwrse phy:;ical and 

psychological effect on the victims. Ma y victims of these crimes o( physical violence have 

found themselves permanently disfigur d and incapacitated. For inst:rnce, during his oral 

te~timony, TFl-015 mentioned that he till feels the pain in his mouth, and that he is still 

unable to chew any food. ::w The Chamb r particularly notes the cruel suffering imposed upon 

those civilians who had hands, feet, or imbs ampurated. The immediate degr~ of suffering 

involved in ampurations is immense. pucees are also left ro bear the consequences of a 

permanent and serious physical disabi ity, which in many cases has led to a degree of 

dependency upon family, and in some cases total and permanent reliance upon others for 

their every need. The Chamber notes I e lasting effects of these crimes on vicdms, on their 

dependants and relatiws. 

156. The Chamber observes that ma y of these victims endured se,.·ere pain and .rnffering 

as a result of the physical violence. Some victims haw Jo.5t the ability to work or the capacity to 

earn a living. Hence the."e victims have ecome dependants in their families, funher making 

the \"ictims feel like burdens to rheir i poverished families. Vicdms have lost their mobdity 

and capacity m underrake simple daily tasks. Most victims who were once able persons are 

now disabled and forced to beg for a livi g. 

l.4.6. Impact on relatives and society 

157. The Chamber also considers rhe e crimes had a significant adverse impact not only on 

the immediate victims but also on rhei relatives and upon the society. Many relatives losr 

members of their families as a consequ nee of such phy:;ical injury intlicced. The number of 

dependants in already impoverished f milies has increased. Th<" Chamber notes that the 

immediate victims, their relati..-es and t e society as a result of these acts continue to endure 

serious suffering. The several victims of .:rimes of physical violence live amidst their relativ6 
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and in their communities, permanently 

sufferings. 

l.4.7. Conclusion 

rred, serving a.s a constanr reminder ro all of these 

158. Having carefully considered the stances of crimes of physical violence as we have 

found in the Judg<'ment (Counts 10 and 11 of the Indictment) rht' Chamber concludes thar 

the inherent gravity of th<' criminal acts ·n qu6rion is exceptionally high. Where those act.~ 

have abo been found to constiture either cts of Terrorism or Collective Punishmenrs (Counts 

1 and 2 of the Indictmenr) rhe Chamb , ]usrice ltoe dissenting, will consider such acui of 

terrorism or ro\lecfr .. -e punishment as f ctors which increase the gravicy of rhe underlying 

offence. 

1.5. Ens! w ncnt Counts 1 and 13} 

1.5. l. Nature of rhe offence 

159. The Chamhcr h.ls con~idered tha rhe enslawmenr crimes for which the accused have 

been found guilty are of rhe utmost grav·ry. We found that hundreds of civilians throughout 

Kenema, Kono and Kailahun Districts w re ensl.lvt"d .lnd forced to farm, mine for diamonds, 

carry lo.lds, train for war and gencrnl!y ·e to support the RUF war effort. We recall that 

deprivation of their liberry, rhe condition under which they worked and the hara1-smenrs and 

threats they constantly faced symbolise sysrem designed to exploit civilians, wirhour any 

regard for their safety or well-being, bein focused solely on furrhering the accused's criminal 

objective. 

1.5.2. Scale and brutality 

160. The Chamber recalls rhat at To go Fields in Kenema District hundreds of civilian~ 

were enslaw,d and forced to mine for d amends. Civilians were caprured from rnrrounding 

villages and taken to the mines, som times tied to ropes. They were given orders by 

AFRC/RUF Commanders. Those who a tempted ro escape from rhe forced mining sires were 

stripped and left naked so that they wou d nor be able to bide or rake diamonds, others were 

210 J11d!!emrnt, para. 1177. 
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bea[en O[ killed.m 

It'd. Again, in Kono Distric[, from abo 1r 14 February to 30 April 1998, the Chamber found 

[hat rhere was unknown numbers of civ· ians enslaved in camps and forced to participate in 

food-finding missions and med to ca loads of food, ammunition and looted property 

be[Ween Kono and Kailahun Disrricts. 272 Those who attempted ro escape were punished with 

bearings or giwn extra work. The use f enslaved civilians ro collecr and transport goods 

continued chroughour Kono Districr b tween May and December 1998 under [he same 

inhumane creacmenr, in coercive and opp essiw conditions.2n Civilians were organised into SQ-

called RUF Camps at Kaidu, Wendedu a d Kunduma where they were held with no posslbiliry 

of escaping and lived under h,ush condiri ns wi[h no adequate access co food and medicines_:H 

162. We found rhat civilians abducte were from far-away rowns and transported to rhe 

diamond pits like slaves tied together wit ropes and chains, and were arbitrarily removed from 

their communities and supporr systems."H Under the guise of 'prmecting' [he civilians, rhey 

were kept in camps and had rheir movem nr and well-being severely limired. 276 

163. The Chamber also found that th RUf established well-org-.mised exrensive diamond 

mining operations in Kono District in w ich hundreds of civilians were forced ro mine under 

rhe guard of armed men and child soldie s. Ci\'ihans who refused to mine were bearen, mining 

conditions were appalling with no pay, h using, food or medical trearmenr. 271 Civilians worked 

from sunrise to sunset, tirelessly digging pirs wi[h shovels, pickaxes, sie,;,·es and pan~. Mine1s 

were inhumanely treared, forced to dig •hile dressed only in rheir underpants to di1-courage 

rhose who atrempted to escape. 

164. The mining was characrerised by rther brutality, when diamonds were not found they 

would be branded witche~ and wizard then undressed and se\'erely flogged, srabbed or 

restrained in cells.278 

m Judgement, paras 1119. 1121. 
312 Judgement, para. 1324, 1215-1221 
ni Judgement, para. 1326. 
' 14 Judgement, paras 1215.1221, 1:~~ 
m Judgement, para. 1258. 
116 Judgement, para. 1325. 
m Judgement, paras 1328 
m Judgement, paras. 1253. 
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165. We recall rhat in Kailahun Dis ict, enslavement was an institutionalised system in 

which civilians were screened and ensl.n:ed, forced to farm, mine, perform clomestic chores, 

train for combat, work as porters and en age in orher forms of forced labour. 119 Civilians were 

commonly subjected ro arbitrary violence nd physical retribution. Civilians had ro walk several 

miles ro RUF farms, and received no pa ent or food in rerurn. Some commanders owned 

private farms cultivated by forced civilia labour and some engaged in private mining under 

rhe watchful eyes of child soldiers or othe armed security. 280 The rehels guarded rhe mining pir 

with guns in order ro prevent any of rhe c vilians from escaping. 281 

166. The Chamber notes that the arbi rarily abclucted civilians were particularly n1lnerable. 

The circumstances uncler which the civili ns were enslaved renclered the victims powerless and 

vulnerable. These victims were rampantly bducted often in situations of extreme violence, tied 

up wirh ropes and chained like chatte , ro be used as slaves, working long hours under 

oppressive conditions with no adequate food or medicines. Many victims liwd under strict 

control and guard, fear of being killed he ce unable to escal)e. As a resuh, the victims resigned 

to their fate, living lives of slaves for prolo ged periods of time. 

1..5.3. Number of victims 

167. The Chamber observes that tom e au accurate assessment of the number of en~laved 

civilians forced to mine, train, fish, hun , farm, and cook, carry loads and/ or engage in any 

orher forms of forced labour would be di ficult. The Chamber recalls thar from the totality of 

evidence, a massive number of civilians i hundreds were enslaved in one or more ways. It is 

noteworthy to state that rhese acrs of ens avement were continual, l)erpetrated on a large scale 

and for prolonged periods of time. 

1.5.4. Im act on victims and de ree of su erin 

168. The Chamber considers that the manner in which innocent civilians were abducted 

from their serrled homes, restrained by r pes and chains and forced to live in camps manned 

by armed guards was cruel and degrad·ng. Victims lived under humiliating conditions of 

complete submission, and resistmce o RUF control and dominance brought ~evere 

' 19 Judgement, paras 1260..1265. 
"
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punishment, often death. 

169. The Chamber concludes that thee slavement caused its \'ictims immeme suffering and 

pain. 

I. 5.5. Impact on relatives and rnciety 

170. The Chamber considers that ens! wment remo\'ed people from their families and 

communiries and caused psychological inju · to the relati,·es and to rhe broader communiry. 

1.5.6. Conclusion 

171. Having carefully considered the in ances of crimes of enslawmenr killings as we have 

found in rhe Judgement (Count 13 of he Indictment) the Chamber concludes rhat rhe 

inherent grn\'lty of the criminal acts in qu stion is exceptionally high. Where those acts have 

alrn been found to constitute either Acrs fTerrorism or Collective Punishmenrs (Counts l 

and 2 of rhe Indicrmenr) the Chamber, fustice Itoe dissentini;:, will consider such acts of 

terrori~m or collective punishment a~ fa tors which increase the gravity of the underlying 

offence. 

1.6. Crimes of Pilla"e and Acts of urnin as Terrorism (Counts 1 to 2 and .112 

1.6.1. Narure of the offence 

172. The Chamber found thar che crin e of pillage predominanrly relates to rhe looting of 

civilian properry in Bo and Konu District The Chamber nures rhat the looring of property 

was ofren accompanied by the serring of ·my houses and building<' on fire in a chaoric war 

environmenrwith the intent to insril fear a d terror. 182 

l.6.2. Scale and_hrntalit',· 

173. The Chamber did find rhat rhe de rruction of property was committed on a large scale 

and in an indiscriminate manner, and als as a means ro terrorise rhe civilian population. In 

Bo Districr, rhe figbrers loored Le 800, 0 0 from one Ibrahim Kamara. The Chamher nores 

0~1 Judgement, para. 1258. 
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that the destruction of property occurre amidst violent auacla-, which were accompanied by 

the setting of hou.~es in mwns on fire. Th burning of 500 houses in Tikonko and 30 houses in 

Sembehun clearly sowed fear and teHOT mong the civili,m population. =~i Furrher, the burning 

of civilian property during the attacks on Koidu and T omhodu were perpetrated as a means to 

collectively punish the civilian populatio for allegedly failing to support AFRC/RUF.' 8+ 

1.6.3. Vu!nernbiliry of victims 

174. The Chamber furrher considers hat the :anacks on Koidu Town and on Bo District 

which led to the extensive destruction of civilian property were so violenc and rampantly 

perpetrated, co the extent that they rende ed all civilians in the vicinity vulnerable. 

l.6A. Number ofvictims 

175. The Chamber considen• that the ndiscrirn.inatc manner in which ci\·ilian property was 

destroyed affected several unknown nu ber of civilians. Sometimes towns were set ablazt, as 

was the case during the ;mack on Koidu own. The Chamber recalls that hundreds of civilians 

became victims of such widespread destr ction in Koidu town. 

1.6,5. Impact on victims and de ree of su fcrin_g 

176. In addition, the Chamber n tes that many victims suffered emotional and 

psychological harm because they pow rlcssly had to watch their homes and livelihood 

arbitrarily taken from them or bumt'd a a means of creating immeasurable fear amidst them. 

Many victims were deprived of proper with no remedy for reclaiming it. The Chamber 

considers that in such imµoverished co munities, where vicrims lived on a subsistenLe basis, 

all forms of aµµropriation or destruction by fighter~ adversely impacted the victims. 

Zl\2 The Chambn is cognisant of the fact that Ac s of Bu ming do nor constitute Pillagl'. However a~ ans of pillage 

and buruing ~1fre11 occurred at the same time, we have opted to <le,~Tibe the- phv~kal impact of die nirne-~ 

wgerher. 
'~1 Judgemenr, paras 1032, 1035, 1037, 
~" Judgement, paras J37r;, 1376, 
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1.6.6. Impact on relatives and Sociery 

177. The Chamber considers that t e widespread destruction of property through huming2
"
5 

has manifestly had a subst.1ntial ne tive impacr on rhe economy of these communities and 

stiffed their further development. Fa Hy ties were broken because many victims tled from their 

homes and became displaced persons n [heir own land. 

1.6. 7. Condm,iun 

178. H:wing carefully considered th insrances of crimes of pill;igp ;is we have found in rhc 

Judgement (Count 14 of the lndictm nr) the Chamber concludes thar the inherent gravity of 

the criminal acts in question is high. aving in addition carefully considcn:d th~ imunces of 

burning where we have found thar t ey constirute acts of terrorism, we consider that the 

inherent gravity of thP crimin:Jl aces i question is high. Hun. Justice Benjamin Muranga ltoe 

dissents from the Chamber's conclusio in this regard. 

l. 7. Use f Child Soldiers (Count 12) 

179. ln wnsiJering the gravity of his offence, the Chamber has raken inro accounr the 

organi.»ed, widcsµreJ.d and institutio (i;;ed practice by the RUF of recrui[ing, conscripting 

and m parricular using persons under 5 ro actively parCLcipare in hostilities."% 

1.7.L Scali>. and brutalin,· 

180. The Chamber has found that he offences relaring to the use of child soldiers, who 

were known within the i.:ontexr of the war as SBUs/SGUs, were committed rhroughout the 

rerriroty of Sierra Leone on a large s ale and with a significant degree of brurn)ity hrge 

numbers of children under 15 years w re rampamly abducred from their families, often in a 

belligerent environmenr.'Bl These chi! rnldien were suhjenecl m cruel and har.;h rnilitaty 

naining m Yl:'ngema, C.imp Lion, Bun mbu and Bayama. Those who were umble to endnre 

the naining regime were often summar ly ~hot and killed. 2B8 Children as young as 10 ~u~ ulJ 

were armed with light weapons, rocket aunchers and grenades. They were also used to mount 

1~' Judgemem, para. 1361. 
:!le Refer ro JudgemeM, l'aru 6l 4, 162. l, 2223, I 03, 1744. 
!~i Judgemenr, lJdra.1617. 
2
~ Judgm\ent, pan. !641. 
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arnbmhcs, (or ins1.,n11.e against the UNAMSIL peacekeepers on the road from Lunsar to 

Makeni.'°89 Some children were arme and used as bodyguards to commanders including Se~ay 

and KaHon, m:hers such as 14 year o d Vandy were used during armed patrol which inevitably 

put the childrens' lh.:e~ in danger. 

181. The Chamber found that ve 'young children were used to engage in the perperration 

of gruesome crimes direcred again.r innocenr civilians. Armed children manned mining 

sites',;,,:, in Tumbodu, Tango Fields nd Cyburg Pit, gu;irding civilians who were forced to 

mine, and indiscriminately beating a d killing rhose who would nor perform mining acriviries. 

The Chamber also found that the RUF fighters habimally drngged these children with 

alcohol, cocaine and marijuana whi h made the children fearless ro kill and to perpetrate 

other violent and heinous crimes.291 hildrcn became nuturiuus killing machines, some aged 

between 8 and 14 actively participati g in hostilities by killing and raping civilians;m orhers 

arnput.1red ,.:iviliau~ and burned hous s and cars. Children also beheaded corp~es of civilians 

in Kuidu following rhe killings hy Ro ky of 30 to 40 civilians, and rhar rhe 12 year-old child 

soldier Samuel shot Chief Sogbeh. 

l. 7 .2. Vulnerabilicy of l'inim~ 

182. The Chamber further obsewe rhat children were recrnired on the bash of rheir age. 

The Chambe{ rakes rhe view that the ceptionally young age of rhose who were abducted and 

conscril)red rendered rhem vulnerable Children as young as 8 ur 9 years old291 were forcibly 

taken for military rraining, some bard able to lift the guns they were to shoot. For instance 

the AFRC/RUf fon .. t:~ forcibly abd cted TFl-141 and TFl-263 ages 12 and 14 years 

respecrively in Kono Oimict betv.'een bruary and April 1998. 294 

2
~
9 Judgemenc, para. 1714. 

:
90 Judgement, para. 1425. 

' 91 Judgement, paras 162)-1624. 
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1.7.3. :-Jumber of victims 

183. The Chamber has found cha a large number1
~' of children under the age of 15 were 

arbitrarily recruited and used as chi! soldiers by the AFRC/RUF on a large scale throughom 

rhe territory of Sierra Leone. There re, the Ch,1.mh...r's po~irion is rhar the phenomenon of 

recruitment of child soldiers by the UF wa~ so ordinary and ,·asdy practiced that ir affected a 

large number of vicrims and this incr ases the gravity of the offence. 

L7.4. Im act on victims an de ree o suffering 

184. The Chamhi:-r rec-all;; that chi d soldiers were arbirrarily abducu,:J frum their families, 

forced into the RUF forces for a pro :-ictcd period of time and further de11rived of a normal 

childhood and educarion. Many chil ren were shot and killed during training and in combat 

activiries. Some of the abducted chi! ren had the lerters "RUF" can·ed into rbeir bodies2
% 

essentially branding rh.em as RUF p uperty. The ChambeI opines that the use of children 

under the age of 15 years in thh rnanr er considerably increa$eS the grav·ity of the offence. 

185. The Chamber's view is that he psychological impact of the recruitment on rhese 

chilJn:n is pardcu\arly evidenced by the fact that in various Interim Care Centres (ICCs) 

established by UNICEF, the maiori of the 'separared' cbildren im:ludl11g child soldie,s 

suffered from war-related stresses w Leh persisred long afrer the war ended. Hence, the 

Chamber considers that rhe use of ch klren under 15 to awvely participate in hostilities had 

severe 11hysical and psychological i.n pac.t on the victims and their fami.li6 due ro the 

separations. 

1.7.5. Impact on relatives and society 

186. The Chamber notes that some ·armer child rnldier:. have never re-established t:antact 

with their families and many who hav been re-integrated into society or reunited with theiI 

families have inevirably been d.-:ptiY of a nmmal childhood, education, ph)·Sical and 

psychological development. Most famil es are in no position to cater for the needs of rhese 

children affected '1y rhe effecrs of war. urthermorc, the Chamber considers Lhar becau:;e mosr 

of these children v.ere forced into the ideology of the RUF", the de·velo11ment of their o.,.,-n 

:YI jLJdgnncnt, pa1a. 1017. 
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identities and understanding of socia dynamics are thereby impaired, particularly where no 

mechanisms are in place to re-chrnn I them and thereby to make posirive contributions to 

developmem. 

L 7 .6. Conclusion 

187. Having carefully considered ti instances of crimes of the use of children to acriYely 

participate in hosrilities as we have fo nd in rhe Judgement (Count 12 of the lndicrment) the 

Chamber concludes thar the inherent gravity of the criminal acts in question is exceptionally 

high. 

1.8. Cnmes a0 ainst U AMSIL Personnel Counts 15 and 1 

188. The Chamber recalls irs findin s with regard to crimes committed against UNAMSIL 

peacekeepers in Bombali, Port Loko an Tonkolili Districts in relarion ro Counts 15 and 17_m 

189. As a preliminary observari~n, re hold thar the deployment of UN peacekeepers in 

rroubled regions is an important mstument used by rhe international community for the 

maintenance of international peace an security and therefore that adequate protection must 

be granted to peacekeepers deployed i such missions. Consistem wirh the foregoing, we rake 

cognisance that Resolution 1270 of 22 October 1999 was passed by rhe UN Security Council 

authorising rhe esrablishmenr of UNA SIL as a peacekeeping force ro be deployed with the 

consenr of the warring parties because t c siruation in Sierra Leone was deemed to constirute a 

threat to intemarional peace and securi 

190. The Chamber furrher recalls th t Article XVI of the Lome Peace Agreement of 7 July 

1999 betv.reen the Government of Sier a Leone and the RUF pro\·(ded for the creation of a 

neutral peacekeeping force to disarm a fighters belonging ro the RUF, CDF, SIA and orher 

paramilitary groups. UNAMS1L peace eepers were rhereforc acring in fulfilment of rheir 

mandate, that is, to assisr with the rocess of disarming, demobili~ing and re-intcgraring 

combatants, as well as monitoring a ceas fire and facilitating humanitarian as!'ist'.lCTCe. 299 

:;;; Trial Chamber Judgemenr, para. 1624. 
m judgement, para. 2238. 
~~ Judgemenr, para. 1749; Exhibit 99, S/Res/12 0( 1999), 22 O..:rober 1999 
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1.8.1. Scale and brurn.licy 

191. The Chamber also recalls chat in a short period of nme the RUF directed 14 attacks 

against the UNAMSIL peacekeepers. 'e furcher rec,111 that these atc1cks were characterised by 

abductions, captures, brutality, threats f deith and the disarming ofUNP,.MSlLpeacekeepers. 

192. We found that rhe RUF figh ers assaulred individual members of the peacekeeping 

force, such as Salahuedin, Jaganathan, Maroa's group, Odhiambo's group and Rona's groups. 

The RUF fighters even used dishones means to lure the peacekeepers, pretending ro display 

interest in resolving the situacion but o \y to seize and capture them. Several peacekeepers were 

detained in small filthy rooms with n food to eat at Teko barracks, some peacekeepers were 

photographed as they were forced to tand behind dead bodies COYered with blood stained 

blankets. Six peacekeepers were strip d to their underwear, hands cied to their backs wirh 

electrical wire; some were severely b aten and sl.1pped. Many captured peacekeepers v.·ere 

recklessly transported in trucks from o e location to another, guarded by armed RUF fighters. 

At least 10 peacekeepers were seriously njured in an accidenc during snch transfers. 

193. We also recall that the fighter also staged ambushes and launched violenc offensive 

against the peacekeepers, even childre under rhe age of 15 years armed with grenades and 

rockets where used to ambush peacek pets on the Makeni-Magburaka highway. Kasoma and 

10 of his men from the Zambian Bat lion (ZA.MBATT) were then captured and held capcive 

for 23 clays. Three other peacekeepers were attacked in Lunsar and nvo of them disappeared 

never to be seen again. Approximate y 100 peacekeepers in conYoy were surrounded and 

forcibly disarmed by 1000 RUF fight rs. Some peacekeepers were deprived of their liberty, 

constantly confined under guard, their passporcs and money confiscated, snipped naked. The 

fighters further launched attacks by pening gunfire on UN helicopters in Yengema and 

engaging peacekeepers in crossfire in M gburaka. 

1.8.2. Vulnerabilicy of vicrims 

194. The Chamber recalls that the andate of rhc peacekeepers and the purpose of their 

deployment was to facilitate peace an security wi.th rhe objective of bringing an end ro rhe 

protracted conflict. 
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195. Due to the limited narure of th ir mandate, peacekeeping forces are ine\•itably placed in 

a vulnerable posirion wben deployed n a situation where the peace icself is fragile, and are 

often siruared in the midst of ongoing or protracted violence. We recall thar we found rbar in 

May 2000 the UNAMSIL peace keeper consisrently conveyed their peaceful inrent and interest 

in maintaining the peace, and engaged in negotiations wirh the RUF leadership. Nevertheless, 

the RUF fighters engaged rhe UNAM IL peacekeepers. In rhe Chamber's view, this heightens 

the gravity of rhe crime. 

1.8.3. Number of victims 

196 The Chamber recalls its findlg that several peacekeepers were captured, m1ured or 

killed a~ a resulr of these attacks. e Chamber recalls that these included, KENBA TT 

peacekeepers Pm-ate Yus1f and one W nvama who died as a result of miunes 10f11cted during 

che attacks, two unidentified KENB peacekeepers, rhree peacekeepers in Lunsar wem 

missing and two newr rerumed and were declared dead. In addition, a vast majority of 

peacekecper suffered physical assault a d were forcibly detained chese included Kasoma and 

ten ZAMBATT's who were detained f 23 days, 100 UNAMSIL peacekeepers were captured 

by approximately 1000 RUF fighters. 3
M 

l.8.4. Impact on victims and de ree of s fferin 

197. The Chamber further conside s that che peacekeepers suffered severe physical and 

psychological pain and injury as a dire consequence of the attacks by the RUF fighters. The 

peacekeepers intended to maintain the peace but found themselves as vicrirns of such VLOlent 

arracks. 

198. Salahudein was punched in th face by Ka11on, who rhen attempted to stab him. 

Jaganathan was beaten and forcibly a ducted in a vehicle and taken to differenr locarions 

where he was held for approximarely t ree weeks. Maroa and three other peacekeepers were 

shor at, disarmed, beaten and conseque tly detained. Gjellsdad and Mendy were derained for 

several weeks. Rono and rhree others s ffered the same fate.;oi The conditions of detenti.on 

were very poor and unsuitable for their urposc. The Chamber concludes rhar rhe attacked and 

100 Judgemenr, paras 1892, 1895, 1958. 
JM Judgement, para. 1890. 
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captured UNAMSil peacekeepm s ffered physic.al and p~ychological harm, as wd[ as 

humiliation and degrading treatment. 

1.8.5. Iinpact of attacks on the U AMSIL eacekeeping force and the internation:i.1 

community 

199. The international communi unequivocally condemned the deliberate and 

unprornk:ed attacks by the RUF fighte son the UNA.MSil peacekeepers. It was viral for the 

UN and the international community o continue the process of peace and reconstruction in 

Siecrn Leone afr« such a d,-~stating de,ade long stdfe. 

200. The sutfering o( the Sierra Leo ean people was no longer limited to internal security 

concerm but extended to regional and i ternational focus. 

The international commL nity ~hould not lo~e ~tghr o( the overnrching 

objective of helping the pe pie and Go\·ernmem o( Sierra Leone to esrablioh 

a durable peace in their co nrry and rekiudling their hope. T11eit plight has 

become a crucial rest of th, solidarity of the international community, rising 

above race and geograp4, which is a basic guiding principle of this 

Organisation. The UN h s nor abandoned and will not abandon Sierra 

Leone. Ir should rontlnue ro provide humanirnrian aid and the required 

a%isrance in raking the m ny ~reps needed on the parh to peace, national 

reconciliadon and develop ent.lOl 

201. [n this ,egatd, regional leade,s ~f the ECOWAS nations like Ghan,1, Burkina Faso, 

Liberia, Mali, Guinea, Nigeria and Tog convened meetings to thwart the siruarion. 101 A joint 

Implementation Committee meeting w also held to exerr strong diplomatic pressure on the 

RUF and increase rhe milir:uy capacity f UN AMS IL to enhance its operational capabilities.lOi 

This meeting, chaired by rhe Minis er of Foreign Affairs o( Mali was :mended by 

JOl Exhibit 173, Founh Report of rhe Secretary eneral on rhe Unired Natio11s Mission tr, Sierra Lrone, 19 May 

2000, para. 96. 
1
'
1

' fbid. para. 7. 
J04 Jb1J. para. 78. 
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represcntarives from Ghana, Guinea Libya, Sierra Leone, Canada, UK, USA, the then 

Organisation of African Unity (now Af ican Union) and UNAMSIL:;o; 

202. Ir was of utmosr international · terest that all rhe UNAMSIL peacekeepers were safely 

returned, thme derained, wounded or injured, death or alive and all the missing 

peacekeepers. 3
~

6 The µolirical effort ro assisr the Sierra Leonean people should be 

supplemented by a credible miht.i.ry for e. The UK decided ro deploy rheir spearhead battalion 

ro restore relative calm in Freetown, Lu gi and the Peninsula area.,;. 

203. The objecrive of the internatio al communiry was to assisr in crearing condirions for 

the establishment of lasring peace. Ar he 4139c1, meeting of rhe Securiry Council on 11 May 

2000, many member srare.s advocate thar UNAMSIL should be ginn a strong peace 

enforcement rnandare under Chapter VU of the Charter.m The Under-Secrerary--General 

deemed it essenrial for tht>. internation l rnmrnuniry to show the necessary will and resolve to 

sustain such a commirment to impose eace in Sierra Leone and called on member srares with 

ready capacity and nece.ssary resources t as:;i~t. 

l.8.6. ~ondusion 

204. Having carefully considered the ·nstances of crimes againsr UNAMSIL personnel as we 

have found in rhe Judgemenr (Counts 5 and 17 of the Indictment) the Chamber concludes 

that the inherent gravir)' of the criminal cts in question is exceptionally high. 

2. Individual ircumstances of the Accused 

2.1. 8- )!icable to all accused 

2.1.1. Sente ce ossibl to be serve 1u ide of ierra Leon 

205. Having considered the submissifns of the Parties in relation to serving a sentence in a 

foreign country,306 as well as the submirsions of the Registrar in rhis regard/9 rhe Chamber 

1t• /biJ. para. 78. 

'"' 1b,J. para. 94. 
3'Jl Ibid. para. JOO. 
,~s Semencing Hearing, T raMcript of 23 March (}(19, pp. 33, 126-127. 
100 SCSL-04-15-T-1248, Submis~ion of the Re istr~r Pur~uam ro Rule 33(B) Re-garding the Conclusiori oi 
Agre-e-ments for the Enforcement afSenrences, 2 March 2009 {"Registrar's Submission") 
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norcs that whilsr ir seems more likdy t an not at rhis stage that the convicted persons in this 

trial will serve sentences outside of Sie a Leone,1 10 chis is a decision that ultimately lies within 

the discretion of the President of ti e Court, based upon agreements concluded by the 

RegistraLJJJ The Chamber is unable to speculate on rhe result of rhe~e negotiations and 

decision making processes, upon which it has no conclusive information, and which lie outside 

of its controL Ir therefore nores for pu ose$ of record chat it has not given any weight to this 

facror in the consideration of the senre ces of any of the convicted persons in rhis case. 

206. The Chamber however wishes to recognise that, in general terms, sentences sen:ed 

abroad, where family visits are likely be few, may be harder to bear. Such circumstances 

would normally amount ro a factor in itigation of sentence. 

2.1.2. References in submissions to evi ence adduced durin trial 

207. Alrhough borh rhe Prosecution nd rhe Defence teams referred ro evidence adduced at 

trial in support of their arguments on sentencing, rhe Chamber has nor given chis evidence 

substantial consideration unless such e idence resulted in a tlnding of fact in rhe Judgemenr. 

The Chamber had determined rhar so e of rhe evidence adduced at trial was found ro he nor 

credible and therefore attached no robative value to it. In making its findings on the 

individual circumstances of the Accus d for the purposes of sentencing, the Chamber has 

relied upon rhe findings in rhe Jud ement, rhe arguments of the parries including any 

information adduced specifically in sup ort thereof and rhe procedural history of the case. 

2.2. Sesay 

2.2.1. Conviction~ and form of liability 

208. The Chamber recalls rhe crime for which Sesay has been convicted, and the form of 

liability for each crime, as ser our above ·n Section II of rhis Senrencing Judgemenr. 

JlO Regisrrnr's Submission, Annex B, Letter to t e Special Conn from rhe Republic of Sierr,l Leone. 
111 Rule IOJ(B) of the Rules of Procedure and E idence. 

Ca~e No. SCSL.04-15-T 70 8 April 2008 



2.2.2. Form and de ree of res onsibi\i 

2.2.2. l. Article 6 l Res oruibiti - Persontil Commission 

209. The Chamber fuuher recalls its finding in the Judgement that the illicit sale of 

diamonds was the RUF's primary m ans of financing its operations, and that rhe mining 

system in Kono District was designed a d supervised at the highest levels. 112 The overall mining 

commander reported to Sesay, and Se y received mining commanders at his house in Koidu 

rown. He visited the mines, ordered hat more civilians be caprured, and arranged for rhe 

transportation of civilians to the mines m The Chamber concluded that Sesay's conducr was a 

significant contributory factor to the perpetration of enslavement, and that he, acting in 

concert with other senior members of the RUF, designed the abduction and enslavement of 

hundreds of civilians for diamond mi ing throughout Kono districr.314 On the basis of these 

findings, the Chamber concluded that csaywas liable under Article 6(1) of rhe Srarure for rhe 

planning of enslavemenr, as charged in ount 13 of the lndictment. 315 

210. Referring to the Chamber's fi ing that the "primary purpose behind commission of 

abductions and forced labour was no to spread rerror among the civilian population, but 

rather was primarily utilitarian or mili ary in nature" and also that "[elven where abductions 

and forced labour occurred simultane usly with other acts of violence otherwise examined by 

this Chamber wirh regards to the crim of terroT" 316 the Defence submits that these findings 

are relevant to an assessment of gravi .317 The Chamber accepts that this is a factor which is 

relevant to rhe considerarion of rhe gr vity of Sesay's criminal conduct. It is precisely because 

the Chamber has not made the finding hat Sesay's conduct in this respect amount.~ to an acr of 

rerror that the Chamber will not thereby increase the gravity of the offence for which he has been 

convicted for purposes of sentencing. learly however this does nor in any way decrease the 

gravity of rhe offence- enslavemem:- for hich he has been convicted. 

Jll Judgemenr, para. 21 l 4. 
m Judgement, para. 2ll3. 
m Judgemenr, para. 2l l 5. 
lll Judgement, para. 2l l6. 
i1,, Judgemeur, para. 1360. 
lll Sesay Senrencing Brief, para. 79. 
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21 I. Recalling its findings abo"e in elation ro the nature and physical impacr of the crime 

of enslavement,m and nocing that Ses y was Jirectly invol\'ed in the planning of the crime of 

enslavement, the Chamber concludes h.lt the graviry of Sesay's aiminal conduct reaches rhe 

highest level. 

212. The Chamber recalls its finding in the Judgement that the RUF rourinely umi persons 

under the age of 15 to actively pa tidpace in hostilities herween No•.:ember 1996 and 

September 2000 in Kailahun, Kono an Bombali Districts.'1
~ We have found rhat conscription 

of child soldiers was conducted on a m ssi\'e scale_ iio We recall our finding that Sesay, as one of 

rhe most senior RUF Commanders, ad a subsrantial involvement to the planning of this 

system of conscription, and he interac ed direcrly with the child soldiers on a regular basis: 

mme of his own rerl'Onal bodyguards were child soldiers and participated in hosrilicies. He 

gave orders that "young boys" should b trained at Bunumbu and Yengema training bases, he 

told trainees rhar if they failed to com ly with orders they would be executed. He distributed 

drugs as "morale boosters" for these fi hters.m At a meeting in Makeni, Sesny expressed his 

concern that child combatants were b ing removed from the RUF, and RUF were thereby 

losing "their fighters". n:: On the basis o these findings, the Chamber concluded that Sesay was 

liable under Article 6(1) of rhe Statute or planning the use of persons under the age of 15 to 

participare acrively in hostilities in Kail hun. Kenema, Kono and Bombali between 1997 and 

2000, as charged in Count 12.m Rec lling its findings abon in relation to the nature and 

physical impact of the crime of use o child soldiers,m and noting that Sesay was directly 

involved in the rlanning of the crime of u~e of persons under the age of 15 ro participate 

actively in ho~rilities, the Chambe1 L ndudes that the gra\·ity of Se.~ay'~ criminal conduct 

reaches the highesr le\'el. 

ll/, See Secrion V. l. 5. 
'j

9 Judgemem, para. 2220. 
310 Judgement, para. 2223. 
m Judgemenr, para~ 2226-2227. 
m Judgement, para. 2229. 
" 1 Judgemenr, para. 2230. 
ms.,!Senion V.L.7. 
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2.2.2.2. Artie!.. 6 1) Res onsibili - oint Criminal Enterprise-

213. The Chamber recalls its finding above in relation m the nature and physical impact of 

rhe crimes committed pursuant to the joim criminal enterprise, including unlawful killings, 

sexual violence crimes, physical violenc crimes, enslavement, and crimes of pillage and acts of 

buming. 3is Where those acts have also been found to constirute eirher Acts of Tenori~m or 

Collective Punishments (Counts 1 a d 2 of rhe Indictment) rhe Chamber, }ustic{' ltoe 

dissenting, will consider such acts of terrorism OT collective punishment as factors which 

increase the gravity of the underlying of ence. 

214. With respect ro the form and degree of Sesa',,•'s participation in the joint criminal 

enterprise, the Chamber recalls itS fin ings that ar time of the commission of rhese crimes, 

Sesay held a very high position of a thority within the RUF, as a Vanguard, Lieutenant 

Colonel and Battle Group Commande During the currency of the joint criminal enterprise, 

from May 1997 until the end of April 1998, Sesay was effectively the second highest senior 

RUF officer afrer Sam Bockarie.n~ Ses y was a member of the AFRC Supreme Council, and 

participated in the meeting of this body throughout the Junra regime. Within the RUF, Se~ay, 

together with Bockarie, approved the ppointment of senior RUF Commanders ro deputy 

ministerial po~itions within the Junta ovemment, in order to integrate rhe RUF into the 

AFRC regime.m The Chamber concl ded that given his position of power, aurhority and 

influence, including his role, rank nd relationship with Bockarie, Se~ay contributed 

significantly to rhe joint criminal enterp ise. 328 

215. The Chamber further recalls t at the crimes committed in furtherance of the joint 

criminal enterprise, which "intended d rough the spread of extreme fear and µunishmenr ro 

dominate and subdue the civilian popu ation in order to exercise power and control over the 

captured territory"n9 were crimes of a shocking narure, deserving of condemnarion in rhe 

strongest rerms possible. Considering S say's hugely influential role within the enterpri5e as a 

senior military leader and member of he Supreme Council, who "by his personal conducr 

m S.,e Section V. l.2.V.l.6. 

"
6 Judgement, para. 1993. 

Ill Judgement, para. 1994. 
i:~ Judgement, paras 1982, 1983, [996. 
l:<J Judgement, para. 1981. 
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furthered the common purpose by sec ring revenues, territory and manpower for rhe Junta 

Government and by aiming to redu e or elimin:ne the civilian opposition to rbe Junta 

regime".JJ0 The Chamber concludes t at Sesay's level of pa[[idpa[ion in the joint criminal 

enterprise was key to the furtherance of the objectives of the joint criminal enterpri~e. In 

addirion, by his hands-on approach, in uding acting as an architect of the scheme by planning 

in [he enslavement of civilian miners nd the use of child soldiers to guard mining sites, we 

likewise conclude char his level of parti iparion in the joint criminal enterprise wa~ key [0 the 

fu[[he[ance of the objectives of the join criminal enterprise. Considering also the fac[ tha[ the 

crimes committed pursuant to the join criminal enterprise engulfed scores of civilians, spread 

over several Districts, and were perpe ated over an extended period of time, the Chamber 

concludes that Sesay's conduct serious] increased the gra\'ity of the offences committed, and 

his culpability thus reaches the highest I veL 

2.2.2.3. Article 6(3} Res onsihili 

216. The Chamber recalls its findin s in relation to the nah1Te and physical impac[ of the 

crimes of Enslavemen[ as well as crime against UNAMSIL personnel.HI The Chamber found 

Sesay liable under Article 6(3) of the tatute for crimes under Count~ 13, 15 and 17 of the 

Indictment. These crimes included Ens vement in relation to events in Kono District, a~ well 

as attacks commined against UNAM IL Peacekeepers in Bombali, Port Loko, Kono and 

T onkolili Districrn. 

217. The Chamber found that at the time the RUF directed atracks against the UNAMSIL 

peacekeepers, Sesay was the Battle Fiel Commander, effectively [hat he was the most senior 

and overall military commander of the UF on [he ground.m Sesay in his leadership role gave 

orders to all commanders, in relatio to the dismantling of checkpoints and also on 

oper:uional isrnes. These commanders i duded Kallon. 1
J

1 The Chamber recalls its finding tha[ 

Sesay was in fuU command of the op ations of the RUF troops in relarion to UNAMSIL 

peacekeeping personnel in later April a d May 2000, and that he was in a superior-subordinate 

relationship with the perpetrators of th a[cacks directed against UNAMSIL personnel in May 

JJO Judgemem, para. 2001. 
m See Section V.1.5, V.l.8. 
iii Judgemem, para. 2268. 
Jll Judgement, para. 2268. 
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2000.334 The Chamber consequently f und Sesay liable for failing to prevent or punish hi.5 

subordinates for direeting 14 attacks ag inst UNAMSIL personnel and killing four UNAMSIL 

personnel in May 2000, as charged in c unts 15 .tnd 17. 

218. The Chamber considers it utter y reprehensible that such a senior 1nilitary commander, 

who was in a position of authoriry an had effective conrrol of subordinate commanders and 

troops, would allow, or would allo , ro go unchecked, attacks direcred against a UN 

Peacekeeping Force that had been dep! yed as a result of the Lome Peace Accord, to which the 

RUF was one of the signatories. U Peacekeepers act at the behest of the international 

community in order to preserve the pe ce for the benefit of ordinary civilians. Sesay's conduct 

as overall military comm,lnder can onl be condemned in the sttongest terms possible, and rhe 

Chamber considers rhe gra\.·ity of Sesa 's criminal conduct in this regard ro reach the highest 

level. 

2.2.3. Aggravaring factors 

219. The Chamber finds thar, beyo d those general and individual circumstances already 

considered by the Chamber under the gradty of Sesay's criminal conduct,m the Prosecution 

has not esrablished beyond a reasonab e doubt any additional aggravating factors ,lS to Se,,;ay's 

conduct for rhe crimes for which we ha ·e convicted him. 

2.2.4. Mitigating circumsrnnces 

2.2.4. l. Forced recrllitment 

220. The Chamber notes thar Sesay was 19 years old at the time he W,lS forcibly recruited 

inro the RUF. The Chamber is of the pinion that this forced recruitment cannor mitigate the 

crimes which Sesay later committed, 

parh. 

n-1 Judgemenr, para. 2279. 
"

1 St:e ab{)\,'e, Sections V.l, V.2.1 and V.2.2.2. 
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2.2.4.2. Lacko rior criminal co duce 

221. The Chamber has duly noted at it ha.s not been demonstrated thar Sesay has any 

prior criminal convictions. Alrhough t e Cham bet has considered rhis factor we arc of the 

opinion that only very limited weighr c:a he given to it. 

2.2.4.J. Sub3tantial cooperation 

ZZZ. 'Whilsr Sesay initially gave state enL~ ro che Prosecurion, rhe Chamher recalls rhat, after 

a lengrhy t·oir dire proceeding during rh course of rhe trial, it ruled thar the statements taken 

from Sesay were not given freely and rnl ntarily.JJ6 Ar rhe request of the Defence, the Chamber 

expunged rhe statements from the rec rd. rn The Chamber is of the opinion rhat Sesay has 

already been accorded an adequate judi ial remedy. 

223. [n the alternative, the Sesay De ence argues rhat by his trearment at the hands of the 

Prosecution, Sesay was effectively dep iYed of the real possibility of cooperntion with d1e 

Prosecution. The Chamber does nor a cept thi$ argument. Ir has been open ro Sesay at any 

rime since that episode ro offer his co pcration. However, and quite undersrandably, he has 

chosen ro vigorously defend himself a inst the charges which he faced. The Chamber finds 

that d1e Sesay Defence bas nor demo strated on a balance of probabiliries rhar Sesay eirher 

subsrantially cooperared with rhe Prosec tiori, or was unduly deprived of that pos$ibility. 

2.2.4.4. Good charactei-- and cont ibutions 

224. In its submi$sion, the Sesay De nee requesred that the Chamber reviews the eYidence 

wbich shows that Sesay made conrri utions thar improved rhe lives of many civilians, in 

particular in Kailahun District and i Makeni. The Chamber made no findings in the 

Judgement in this regard. We observe h wever rh.ar it aµpears Sesay on occasion ga\'e assistance 

to civilians. Such a conclusion howew would do lirrle in our opinion to show Sesay's good 

characrer. The Chamber considers th t any assistance he ga\'e civilians on occasion, in the 

circumstances we found to exist then, s ould not be given undue weighr in mitigarion. 

JJo SCSL-04.1 S-T. J 188, para.66; Sff Al-;o: Oral uling on Voir Dirf, T ramcript of:'.~ ! lme 2007, pp.2•3. 
117 Ibid. 
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2.2.4.5. Facilitation o tfw eace nd re..:onciliation rocess 

225. The Chamber recognises that i situations of protracted armed contlicts where peace 

can be fragile, all efforts must be made o encourage its preservation. We cannot and do nor say 

that rhe law should forgive past crimi a[ conduct, however we do agree rhar in exceptional 

cases, mitigation of sentence may be offered as an exceptional benefit to those convicted 

criminals who despite their past acrion ha·ve, mbsequenr to their crimes, made a ctirical and 

decisive contribution to the peace proc s. Sesay submits char he is such a person. 

226. The Defence submits that at he time he became interim leader, rhe RUF was in 

control of approximately half of the ter itory of Sierra Leone, including the diamond mines in 

Kono District, and had every reason nd ability to fight for it.~ survival The Sesay Defence 

presents rhe Chamber wiili several wit ess statements lending support to rhe suggestion that 

Sesay made a critical contribution to he peace process. Among them is a statement of rhe 

former Special Representative of rhe S cretary-General of rhe UN to Sierra Leone (~SRSG") 

from 1999-2003 (and subsequently Ch ir of the African Union), Oluyemi Adeniji, where he 

As rhe peace process progres~ d to che disarmament stage, Sesay showed that 
he wns able ro make promisr~ ml keep them. He was, undoubtedly, directing 
a lot of hi.s energies towards b inging rhe RUF to disarmament in the face of 
internal opposition [. .. r•B 

In another attached statement, by the f rmer President of ECOWAS from 1999-2000 and rhe 

former President of Mali, Alpha Konar ·, reads, 

He [Sesay] was always very co ect in his dealings with the ECOWAS leaders 
and his actions demonstrated that he was committed to fulfilling rhe RLJf'5 
part of the [Lome] Accords. esay was always very honest and reliable. He 
never creaced any preconditi ns for the RUF's disarmament. This was in 
contraH ro some of rhe ocher enior commanders who did nm wam the RUF 
to disarm unless Sankoh was eleased from prison. While Sesay was loyal ro 
Sankoh, as all the RUF wer , he did no attempt to use the disarmament 
process a5 a rnol to secure Sa 1koh's freedom. Neir:her did he seek personal 
gain for himself. He behaved tall times in a straightforward and honourable 
way. He appeared to be sucl1 comtasc m the ocher commanders and indeed 

nR Sesay Sentencing Brief, Annex B. 
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Sankoh himself, thar he a peared co be an anomaly in the RUF 
movement.JJ9 

Sesay also points to the fact that accor ing to an arrached letter from a former Senior Legal 

Adviser at UNAMSIL that in 2003 Sesa and Kallon informed the SRSG of an imminenr coup 

d'etat by some elements in the military.J 

227. Standing in contrast to these de r starements describing Sesay as a reliable partner in 

the peace process however are his rnn ·ictions by rhis Chamber for his part in the attacks 

directed against the UNAMSIL peaceke pers in May 2000. To rhis, the Sesay Defence submits 

rhar 

Sesay's failure ro prevent or unish the perperrarors of rhe arrack.s Ls nor 
lnconsisrenr wirh the determi anon ro disarm and bring rhe RUF rhrough 
rhe peace process: his efforts w re directed to disarming rhe RUF, rarher rhan 
nm the ri.sk.s of causing forth r schisms hy acting precipirously against key 
members of rhe RUF. %ilsr hls omission has been judges ro be criminal, 
this failure to acr arose throug rbe determined imenrion ro bring peace and 
reconciliarion to Sierra Leone rather rhan retlecring any di.sregard for rhe 
internarional community. The e is norhing to suggesr char Sesay used his 
leadership posirkm, afrer the bducrions, l"Xcept ro rry and ameliorate the 
owrall situation and rhereafrer ring rhe conflict roan end.HI 

228. The Chamber finds that Ule De~ nee have proved mitigating circumsr,mces on the basis 

of a balance of probabilities in relario to Sesay's real and meaningful conrriburion to the 

peace process in Sieml Leone followi g his appointment as inrerim leader of rhe RUF, 

however, the Chamber doe..~ not accept esay's explanation of his reasons for failing to prewnr 

or punish the perperrarors of the atrac against the UNAMSIL personnel, a direcr affront ro 

the inrernational community's own atre pts to facilitate peace in Sierra Leone. 

229. Hon. Justice Benjamin Mutanga roe dissents on the Chamber's conclusions in relation 

ro Sesay's conrriburion to the peace proc ss in Sierra Leone. 

IN Sesay Sentencing Briel, A..nnex A. 
J-1<.1 Sesav Sentencing Brld, :\nnex K. 
141 Sesav Sentencing Brief, para. l09. 
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2.2.4.6. Family circumstances 

230. The Chamber finds that nod 'ng m Sesay's family sirnation that would necessitate 

mirigating his sentence. 

2.2.4. 7. _F.emorse 

231. The Chamber consider~ that csay's statemenr of remorse was nor sincere. Sesa~· 

essentially emphasised what he considt red were his moderate amibutes as a leader, which he 

claimed propelled the regional ECOW -..S leaders to appoinr him as the Inrerim leader of rhe 

RUF. 

232. The Chamber does accept how ver thar Sesay has expressed empathy wirh the victims 

of the conflict, and to rhis extent will granr him a very limired mitigation in respect of his 

sentence. 

2.3. l<,il\on 

2.3. l. Convictions and form of liability 

2 3 3. The Chamber recalls the crimes for which Kallon has been convicred, and the form of 

liability for each crime, as set out above n Section II of this Senrencing Judgement. 

2. 3.2. Form and degree of responsibility 

2.3.2.1. Article 6[1) Re.spomibili" Persona! Commission 

234. The Chamber recalls its finding above in relation ro the nature and physical impacr of 

crimes of unlawful killings, use of child oldiers and committing attacks against peacekeepers.w 

235. Kallon's personal conduct and inreracrion with his subordinate RUF Commander 

Rocky prompted Rocky to order the dea h of a Nigerian female called Waikyoh in Wendedu in 

Kono Districr.JH Kallon's involvement i rhe murder of the woman was direct and serious, and 

the Chamber notes that she was killed ecause Kallon was concerned that if Waiyoh escaped 

she would disclose information on RU positions to ECOMOG and, as Kallon's subordinate 

m See Secti,:,no V.1.2, V.1.7, V.1.8. 
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Rocky later told the civilians, if .she esc pcd she would disclose their position to ECOMOG 

and the camp would be bombarded by E OMOG jets.1
H 

236. The Chamber recalls its finding t at Kallon parricipated in the design and maintenance 

of the system of forced recruitmenr of c ild soldiers, as well as their use in hostilities, and that 

his contribmion in this regard was im1 mtant. Furthermore, his invoivement was direct: he 

personally brought a group of children t Bunumhu for tTaining in 1998. Kallon was the senior 

RUF Commander on 3 May 2000 at aria near Makeni where child soldiers were used to 

ambush the UNAMSIL forces.m Consi ering the seriousness of the crimes and Kallon's high 

len,l of authority and power and person 1 invoh-ernenr, the Chamber concludes rhar rhe gravity 

of Katlon's criminal condnct in relation o the use of child soldiers reaches rhe highest level. 

237. In relation to Kallon's liability r arracks on UNAMSIL peacekeepers, the Chamber 

recalls its findings rbat Kallon was dircc ly inrnlved in many of those attacks. For instance, we 

have found char Kallon stTuck Major Sa ahuedin in rhe face and attempted ro stab him with a 

bayonet. He was also involved in five other separate attacks, including ordering an attack 

against a convoy of 100 Zambian Peacek epers resulting in their caprure hy apprm:imarely 1000 

RUF fighters. 346 In addirion to his di rec involvement, his participation was characterised by a 

heighrened level of aggression. Conside ing rhe exceptional gravity of the crimes, condemned 

in rhe stmngest term~ by the UN Securi · Council in Resolution 1313,m and Kallon's primary 

role in their commission, the Chamber oncludes that rhe gravity of Kallon's criminal conduct 

reaches the highest level. 

2.3.2.2. Article 6(1) Responsibili oint Criminal Enterpri.se 

238. The Chamber recalls its finding in relation to the narure and physical impacr of the 

crimes committed pursuanr to the joint criminal entervrise, including unlawful killings, sexual 

violence crimes, physical ,iolence crim s, enslavement crimes, pillage t::rimes and rhe act of 

burning properries.1
"

8 \Vl-i.ere those ac · have also been found to consritute either Acts of 

Ju Judgemeot, parns 2117,2120. 
l4-! Judgemem, para~ ll74, 1233. 
141 Judgemf'nt, para$ 223 t.2232. 
J-11> ]udgemem, paras 2242-2258. 
147 Exhibit 170, S/Res/1313(2000), 4 August 2 0. 
J'ffl See Secrion V.1.2.V.1.6. 
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Terrorism or Collective Puhishmenrs ( ,aunts l ahd 2 of rhe Indictment) the Chamber, Justice 

1roe dissenting, will consider such acts of rerrorism or collectLve punishment as factors which 

increase 1he gravity of the underlying of ence. 

239. With respect to the form and degree of Kallon's participation in the joint criminal 

enterprise, rhe Chamber recalls iu fin ·ngs that Kal!on was one of the few RUF commanders 

to be a member of rhe AFRC Suprem Council, which v.•J.s a privileged position in rhe Junr,1, 

governing body, and thar he attended eerings on a fairly regular basis.3+9 The Chamber re.:alls 

rhar it was satisfied rhar his involve enr in rhe governing body of the Junra subsrantially 

contribured to the joinr criminal enre 1rise, as this body was im·oked in rhe decision-making 

processes rhrough whirh the Junra regi e derermined how best to :-;ecure power and mainrain 

control over the terrirory over Sierra Leone.'>0 The Chamber recalls thar Kallon was also 

directly involved in crimes committed in the diamond mining areas of Kenema District. He 

used his bodyguards to force ci\"ilians t mine diamonds ar Tango Field, a pracrice which was 

prevalenr among senior RUF and Af C Commanders.m The Chamber also found rhar on 

t\1.'0 occasions, Kallon was present ar e mining piL~ in T ongo Field when SB Us and other 

rebels shot into the pits, killing unarm d enslaved ci\"ilian miners.352 The Chamber held in the 

Judgement thar Kalton endorsed rhe en la\·ement and the killing of civilians in order to control 

and exploit natural resources vital to th financial survival of the Junta Governmenr. in 

240. We recall rhar rhe crimes com 1itted in furtherance of the joinr criminal enterprise, 

which ~intended 1hrough the spread o extreme fear and punishment to dominate and subdue 

the civilian population in order to ex rcisc power and control over the rnprured territ~1ry" 15
-l 

and concludes they were crimes of a shocking nature, descnring of condemnation in the 

strongest terms possible. Considering o r findings regarding Kallon's important role wirhin the 

enterprise as a senior milirary leader and member of the Supreme Council, the Chamber 

condud-:s rhar KallQn'~ level of parri iparion in the joint criminal enrerprisc was rhar of a 

Senior Commander, whose parricipati n in important decisio11 making proc.es~es and personal 

l-1'1 Judgen1enr, para. 2004. 
1"1 Judgen1~1H, para. 2004. 
311 Judgement, para. 2005. 
JSl Judgement, para. 2006. 
,_<1 Judgement, para. 2006. 
'>4 Judgement, para. 1981. 
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involvemenr in rhe commission of crim s made him a key player in the regime. Considering 

also that the crimes committed pursua t to the joinr criminal enrerprise engulfed score.s of 

civilians, spread over severnl Disuicts, a d were perpetrared O\'er an extended period of rime, 

rhe Chamber concludes that Ka1lon'$ Ct rribution to the offences commirred was sub.stantial, 

and his culpability thus reaches a high 1 el. 

2.3.2.3. Article 6(3) Re.fponsibilitv 

24l. The Chamber has found Kall n liable pursuanr to Article 6(3) of rhe Sratute for 

Counts 1, 7-9, 13, 15 and 17. TI1e Ch mber recalls its finding~ in relarion ro the nature and 

physical impacr of rhe.se crimes in luding unla"'1ul killings, sexual violence crimes, 

enslavement, and crimes against UNA SIL personnel.m Where rhose acts have aho been 

found to consrirure either Act$ of Ter rism or Collecriw Punishments (Counts I and 2 of 

rhe Indictment) the Chamber, usrice oe dissenting, wilt consider such acrs of terrorism or 

collecrive punishment as factors which i crease the gravity of rhe underlying offence. 

242. We rernll thar in Kono Dimict i February/M:uch 1998, Kallon as a superior officer of 

rhe RUF had the capacity to give ord rs ro his subordinate~. 356 Howe\•er, by virtue of the 

complex culture of status, assignmenr and rank within rhe RUF there wer<" senior RUF 

Commanders in Kono Disuicr over w om Kallon did not ha,·e effective control, such as 

Superman, Isaac Mongar ,md RUF Ram o. 151 

24 3. As ;m operational commander he ordered rhe fighters under his command ro lay 

ambu~h ar the Guinea-Highway,' 58 m aint.1in conracr with Battalion commanders. He had 

personal bodyguards and addressed uster parades in hi~ leadership role. 359 In addirion, 

Kallon held a supervisory role at the UF run camps in which hundreds of civilians were 

detained.J6C' He aha had the authority t grant permission to civilians ro obtain travel passes. 1
b

1 

In his leadership role, Kallon had the ability ro assign commanders for missions.%: He was 

iss See Senion V.1.2,1.3, 1.5, 1 8 
J<o Judgement, para. 835. 
Jll Judgement, para. 2138. 
31

~ Judgement, para~ 835. 836, ~094. 
119 Judgen1enr. r~r~$ 1216, ~oq4, 2286. 
ll(J Judgemenr, paras 2118, 213 7, 2148. 
101 Judgement, para. 1228. 
io, Judgement, para. 1216. 
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further found liable pursuanr to Atticl 6(3) of the Statute for even[S relating tCl the atracb 

directed against the UNAMSIL peaceke pers by the RUF fighters. 

244. The Chamber furrher recalls t ar as a superiN, Kallon was found liable for eight 

attacks and the killing of four UNAMS L peacekeepers. 161 At the time of commission of rhese 

crimes, as rhe BGC, Kallon was the d~ ulf• and de facto third in command in the whole RUF 

hierarchy. He was also the sewnd inc mm:md and deputy to Sesay, who was then the most 

senior military commander of the RUF He had the responsibility for the Makeni-Magburnka 

area where the UNAMSIL even[S predo ninately occurred.M 

245. The Chamber recalls irs findi gs that during the evenrs following the attacks on 

UNAMSIL peacekeepers, Kallon was e senior RUF Commander on 3 May 2000 ar Moria 

near Makeni when children were use to ambush rhe UNAMSIL forces_Jr,J The Ch,1mber 

Clbserves that Kallon as one of the mos superior commanders in thar art'a, at that particular 

rime, issued and addres~ed orders to c mmanders regarding the events leading ro the att;i,ck.,; 

on the UNAMSIL peacekeepers. Thes orders were implemented by Kallon's subordinates 

who in tum reported and sought furt er insuuctions from him. We recall rhar Katlon alw 

mainrained direct conract with Sanko! who passed orders to him. 1°" The Chamber further 

notes that Kallon in his posirion as a ·enior commander had the authQrity and capacity m 

punish his subordinates, for instance on one occasion he puni~hed an unidenrified RUF 

fighter for his involvement in an acci ent. By virtue of his position, Kallon also received 

communications and regular reporc:s r garding rhe UNAMSIL peacekeepers,h7 however he 

made no attempr to prevent and punis the perp.ecrators of rhe attacks on the peacekeepers. 

246. Considering his position as a perior commander, his high ranking, his status as a 

Vanguard and his real authority and p ·er to control all subordinare commanders in the area 

at that time, and hi~ personal invoh-c ent and failure to prevent or punish the crimes of 

subordinates, che Chamber conclude~ at the gravity of Kallon 's criminal conducr in relation 

m Judgemtnt, p.1ra. 2292. 
JM Judgemenr, para. 2286, 
165 Judge1uenr, para, 1714. 
1
"' Judgemenr, paras 929, 2288. 

"'
1 Judgemeut, parJ 2287, 

8 April :'.008 



to his 6(3) respomibiliry is of the hig est level, for which appropriate punishment shall he 

issued. 

2.3.3. Aggravating factors 

247. The Chamber recalls irs finding that in April 1998, during the AFRC/RUF retreat 

from Koidu, RUF Commander Major Rocky and a group of rebels arrived at the Sunna 

}...fo.~que in Koidu and captured a large roup o( civilians. The civilians were taken ;iway, some 

were execured and beheaded. TFl.{)15 v. s ordered ro accompany the rebel~ hack co rhe Sunna 

Mosque. Upon arrival at the Mosqu , he met 30 Commimders, including Kallon and 

Rambo.168 Rambo.,.,_.,,,:, nor happy that Fl-015 was still alive and proposed tlrnt the orher 

Commanders vore on whether or nor h should he killed. The rebels, including Kallon, rnrcd 

on TFI-015's life, wirh the result being t at he ~sallowed by a majoriry o( one \"Ne, to li\·e.369 

The Chamber finds dun the fact char idlians were abducred from a Mosque- a traditional 

place o( civilian safery rmd sanctuary- a d that rhe same sire was further used by rhe rebels, 

including Kallon, in voting on TFI-015's life, consritures an aggravaring facror. 

248. Aside from rhis, rhe Chambe finds thar, beyond rbose general and individual 

circumstances already considered by tie Chamber under the graviry o( Kallon'~ criminal 

conduct,370 the Prosecution has nor es ablished beyond a reasonable doubr any additional 

aggravating factors as to Kal!on's conduc for the crimes for which we have convicted him. 

2.3.3.1. Accu.ud'1 conduct durin rial 

249. The Chamber doe~ nor accept d1e Prosecution's submission that Ka!lon's "defiant 

attitude" during trial is an aggr;nrtting ircumstance, indeed we consider th;ir ir has not been 

established rhar Kallon acred in such a anner. We haw made no such findings and we add 

rhar at no time did Kallon exhibir such a artitude in court. 

:;~ T rn11ocrip1 of ::7 January 2005, TFl..O 15, p. l 8. 
Jell Judgemenr, puas 1 l 4 7-1150. 
llO See above, Sections V. l, V.2.1 and V.2.3.2 
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Z.3.4. Mitigating circumstances 

Z.3.4. l. Farced ft'(TU.ltment 

250. The Chamber is of the opinion that Kallon's forced recruitment into the RUF cannot 

mitigate che crimes which Kallon later ommitted, since in our opinion he could in~tead have 

chosen another path. 

2.3.4.2. Lack of prior criminal co duct 

251. The Chamber has duly noted at it has not been demonstrated that Kallon has any 

prior criminal convictions. Althongh t e Chamber has considered this factor we are of the 

opinion that only very limited weight ca he given to it. 

Z.3.4.3. Good character and cont ibutio~ 

252. The Chamber nores that the Kallon Defence presented Kallon's efforts in the 

improvement of the well-being of the civilian population by providing social amenities like 

schools, mosque5 churches and m rkets. The Chamber observes that this evidence 

demon5trates cl:tat Kallon on occasion aw assistance to civilians. Such a conclusion however 

would do little in our opinion to how Kallon's good character, as it simultaneously 

demonstrates his ability to influence R F systems in relation to the well-being of civilians, but 

did not use it consistently. The Cha er considers that the assistance he gave on occasion 

should not be given undue weight in m tigation. 

2.3.4.4. Amnesty 

ZSJ. The Chamber reaffirms that a nesty is no bar co prosecution for the crimes Kallon 

stands convicted. The Chamber consi ers KaUon 's submission on the issue moot and find~ 

that it cannot be taken into account a~ mitigating factor. 

2.3.4.5. Family circu.m-'tances 

254. The Kallon Defence submits t at the fact that Kallon is married with three wives and 

nine children should be considered as a mitigating factor. The Chamber is aware rhat 

punishment has an impact on the Ii 'CS of persons other than the convicted person. The 

relatives of the convicted person, in pa ricular are likely to suffer from rhe consequences of the 
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sentence. However, considering the grav ty of the crimes for which Kallon has been convicted, 

the Chamber finds that Kallon's persona family circumstances can have only a minimal impact 

on his sentence. 

255. At the sentencing hearing, Kal on personally delivered a ~ratement of remorse, an 

extract of which has been set out abm·e n Section IV.3. To the knowledge of rhis Chamber, it 

is uncommon char a convicred pers standing before an inremariomil court makes a 

statement of genuine remorse. In his so emenr, Ka lion also rec0gnised rhat he played a role in 

rhe conflict and sough.r forgiveness for ·s actions which claimed rhe li\·es of unknmvn number 

of civilians. He further apologised ro ti victims of the war and their relari\·es, his family, his 

,:ountry, ECOWAS, UNAMSIL and t e international community as a whole. Kallon dearly 

recognises rhe pain and suffering borne by all the pers0ns affected by rhe war, and accepts his 

own role w,chm the contltcr. I 

256. For cl1e Chamber to admit renfrse as a mitigating factor in the determination of an 

appropriate sentence, 1t must be san f1ed rhat the remorse expressed v,as sincere. 311 The 

Chamber is thus satisfied, and Kallon's incere acknowledgement of his role in the conflic:r and 

his apology to rhe people for the role th r he played has been taken into accounr as a mitigaring 

factor ro reduce his sentence. 

2.J.4. 7. E:cerutmg orders 

257. The Chamber notes thar the Kallon Defence ad\·anced duress and acring under 

superior orders as ::eparate mirigarin1 factors in supporr for Kallon. The Chamber shall 

consider rhese factors under the abo heading 'Executing Orders,' however, rhis does nor 

necessarily imply rhat rhey are the same 

258, The Kallon Defence submits rh t Kallon was acting under duress with specific regard to 

rhe UNAMSIL e\'ent.5. They submic th r Kallon was under threar and forced ro obey S:mkoh's 

orders ro arrest the peacekeepeff. The atlon Defence further a,·ers that since his recruirment, 

111 Tod.cirwic Seruenciug Judg~mern p.a:rn. 89; rd,,mot,ic SerHencing }\ldgemeru, pua. 16(iii); Sm,.1hago Sentencing 
Judgement, para.; 40-4 l. 
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Kallon found himself in an organisatio rhat operated in an armosphere of duress and fear. 

The Kallon Defence have consider as su erior orders, rhe orders given hy Sankoh as the RUF 

leader and orders by Sam Bockarie's de facto RUF leader, and claim rhese orders were 

'u[tirr..at1.111L'i thar carried severe penaltie~ upo defaulr.' 111 

259. As a preliminary nore, the Cha ber nmes that Kallon has not esrablished on balance 

of probabilities, usrice Ben ·a min Muran a ltoe dissentin , thar in fact his life was under actual 

threat in evem rhat he failed ro obey hese orders. Wirh specific regard to the UNAMSIL 

events for which Kallon claims he was 'ting under duress and superior orders, rhe Chamber 

emphasises that Kallon was found liable under Article 6(3) of the Statute for these acts. Kallon 

was perrnnally in a superior posirion, iss ing orders. The Chamber, J_y,;rice Benjamin Mutanga 

Iroe dissenting, finds thar Kallon's liabil ry under Article 6(3) of the Statute negares him from 

raising the-e defences. 

260. On a balance of probabilities, he Chamber finds, Justice Benjamin Mutanga Iroe 

dissenring, rhar the Kallon Defence sub ission docs not esrablish that Kal\on wa~ acting under 

duress and/or pursuant to a superior's o ders. 

261. The Chamber has further addre ed icself to the provision of Arricle 6(4) of the Statute 

which provides rhat: 

'The facr rhar an accused person a red pursu:rnr roan order of a Government or of 

a superior shall nor relieve him or her of criminal responsibility, bur may be 

considered in midgarion or pm ishment if rhe Special CollTT derermines thar 

jnsdce so requires.' 

262. Cautious of the above prO\·isio , the Chamber emphasises that it is implausible thar 

Kallon acred under duress and/or supe ior orders with re~pecr ta the UNAMSIL events. The 

Chamber furrher recalls rhat the evid n,:e on record indicates rhar in early 2000 Sankoh 

appoinred Kallon rhe Battle Group c mmander,m a couple of months after Sankoh was 

arrested in FrectO\\TI on rreason charges 74 and Sam Bockarie had lefr rhe RUF membership in 

J?: Kallorr Semerrcmg Brief, para. 78. 
m Judgement, para. 914. 
l1< Judgement, para. 916. 
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December 1999.m A~ we have stated ear ier, the Chamber considers that Kallon was one of cl-ie 

most superior commanders in the area and who was in effective control.'76 In light of the 

foregoing reasons, the Chamber, ustice Ben·amin Mutanga !toe dissenting, considers that the 

Defence has nor esrablished, on a balan e of probabilities, that rhis is a facror in mirigarion of 

sentence. 

2.4. Gbao 

2.4. l. Convicrions and form of liability 

263. The Chamber reca!ls the crimes for which Gbao has been convicred, and rhe form of 

liability for each crime, as set out above i Section II of rhis Senrencing Judgemenr. 

2.4.2. Form and degree of responsibility 

2.4.2.1. Article 6 1 Res onsibiti - Persona! Commission 

264. The Chamber recalls its findings in relation to the nature and physical impact of crimes 

against UNAMSIL Personnel.m Gbao \\ s found gi.1ilty by rhe Chamber of aiding and abetting 

the atradcs directed against Salahuedin and Jaganathan on l May 2000 and found rhar he 

deliberarely fomenred an atmosphere ot hostility and orchestrated an armed confronrarion ar 

that Makump DOR camp. 378 The gr ·icy of cl-iis crime is high. However the Chamber 

recognises rhar Gbao was not primarily esponsible for the attack, and may nor have been able 

to prevent ir,m alrhough he remains cri inally responsible for his direct invoh.-emenr in ir. 

2.4.2.2. Article 6 1 Res onsibiti - oint Crimin11! Entapnsc 

265. The Chamber recalls its finding in relarion ro the nature and physical impact of the 

crimes committed pur.rnant ro rhe joint rimin,1! enterprise, including unla\l.ful killings, sexual 

violence crimes, physical violence cri es, enslavement, the crime of pillage and acts of 

burning.380 Where rhose acrs have also een found ro constitute either Acts of Terrorism or 

m Judgemem, para. 913. 
i,v Judgement, paras 2285-2289. 
"' See Seccion V.1.8 
l'~ Judgemenr, para. 2263. 
l'9 JudgemEnt, para. 2262. 
Ji,;i See SEccion V.1.2,V 1.6. 
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Collective Punishments (Counts 1 omd of the Indicrment) the Chamber, Justice Benjamin 

Mutanga ltoe disseming, will consider su h acts of terrorism or collecdve punishment as factors 

which increase rhe gravity of rhe underlyi g offence. 

266. The Chamber recall, its finding that Gbao's scarus, assignment, rank and personal 

re!ariooship with Sankoh, as well as hi knowledge of the RUF's ideology were all factors 

demonstraring thar Gbao had considera le pte~tige and power within the RUF in Kai\ahun 

Districr. 1a1 Gbao's supervisory role ent iled rhe monitoring of the implementation of the 

ideology. 38
' We also recall thar we foun that rhe RUF ideological objecci.\·e of roppling the 

"~elfish and corrupt" regime by eliminat ng all rhosc who supported that regime and who, a 

fortiori, were considered as enemies tot e AFRC/RUF Junta alliance. 16
J The Chamber, by a 

majority. Justice Boutet dissenting, found thar: 

[ ... ! Gbao was an ideology inst uctor and that idcolo!!y played a significant 
role in rhe RUF movemem as it ensured nor ouly rhe figll[ets' submission 
and compliauce with rhe order and instructioos of che RUF leadership but 
also hardened their determina i,~n, cheir te5olve and their commitment to 
fight to -:nsure the success and chievement of rhe ideology of the movement. 
Ir was in rhis spirit thar rhe cri k's alleged in 1he Indictment and for which 
the Accused are charged, wer commirred. Given rhi.s considernrion, ir is 
undeniable thC"tefore, that the i eology played a central role in rhe ohjecrives 
of the RUF.m 

267. The Chamber recalls chat Gba was aim directly involved in the planning and 

enslavement of civilian labo11t on RUF government farms in Kailahun District, and worked 

very closely with the G5 in Kai\ahun T wn to manage the large-scale, forced civilian farming 

that existed in Kailahun bet\vecn 1996 d 2001, including the period bet'.veen 25 May 1997 

and 14 February 1998.m Furthermor , Gbao's involvement in designiog, securi11g and 

organismg the forced labour of dviliaijs to 
maintaining the strength and cohesi\· ness 

"
1 Judgement, para. 2030. 

i~, Judgemenr, para. 2035. 
l~l Judgement, p,ua. 2028. 
l!I< Judgement, para. 2010. 
m Judgement, paras 2036-2037. 
;,.._ Judgement, para. 2039. 
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knowledge that crimes were being comm+ed by RUF fighters on a large scale, Ghao continued 

to pursue the common purpose ot" the jott crirnittal enterprise.'87 

268. The Chamber recalls however rh t Gbao did not have direct control over fighters. He 

was nor a member of the AFRC/RUF S preme Couttcil, and he remained in .Kailahun during 

rhe Junta regime. 1
~~ He did not have rh ability to conrradict or influence the orders of men 

such as Sam Bockarie. He was not direc ly involved and did nor share the criminal intenr of 

any of the crimes commirred in Bo, Kene a or Kono Districrs.389 

269. The Chamber has found that er mes commirred in furtherance of rhe joinr criminal 

enrerprise, which "intended through the spread of extreme fear and punishmenr to dominate 

and subdue the cinlian popuhrion in o der ro exercise power and control over the captured 

· " 1~ • f h k ternrory were cnmes o a s oc ing arure, deserving of condemnation in the strongest 

rerms possible. 

270. We have also found thar Gbao's ersona\ role wirhin the m·erall enrerprise was neirher 

at the policy making level, nor was it a rhe "fighring end" where rhe majority of the acrua\ 

atrocities were committed. Indeed, as the Gbao Defence ~JOinted our in its dosing submissions, 

Gbao "has not been found to have ever 'red a single shor and never ro have ordered the firing 

of a single shot". 391 Gbao was a loyal a d committed functionary of the RUF organisadon, 

whose major conuibutions ro the joint riminal enterprise can be characrerlsed by his role as 

an ideology insrrucror and his planning · nd direct involvement in the enslavement of civilians 

on RUF government farms within Kaila un District. 

271. Whilst the crimes committed pu suanc ro the joinr criminal enrerprise for which Gbao 

has been convicted are vast and atrocio s, rhe Chamber recognises that Gbao's involvement 

within the overall scheme, whilst sufficie t in law ro attract criminal liability, was more limited 

rhan that of his co-defendants. The Cha 1ber rhus finds Gbao '~ individual conrriburion ro the 

joint criminal enterp1ise, and his own p rdcular criminal responsibility, robe on rhe lower end 

111 Judg<.'ment, para. 2046. 
-'-'-1 Judgement, para. 77S. 
3·'9 Judgement, paras 2040, 2059, 2109. 
NJJudgemrnr,para. [981. I 
m Semrndng Headng, Trnnscdp, of 2l Maccl, 1°09. pp. 127-128 

90 8 April 2008 



of the continuum, and considers his r le as diminishing his responsibiliry for sentencing 

purposes. 

2.4.3. Aggravaring fo.crors l 
272. Gbao was convicted b~· the Cham er of aiding and aberring rhe attacks direcred againsr 

Salahuedin and Jaganathan ar rhe Mak mp DDR camp on l May 2000, where he was "the 

senior RUF Commander present unril K llon's arrival and he remained the Commander wirh 

rhe largesr number of fighters presenc"_J92 The Chamber finds thar Gbao's abuse of his posirion 

of leadership and authority to be an ggravaring factor in his criminal conduct on rhat 

occasion. 

273. The Pmsecution submirs that ~b,o', educ.rion, training as a police office and 

expnience sen·e as aggrnvaring facrors t rhe offences for which he has been convicted. The 

Chamber does nor agree, and sees norh ng extraordinary in Gbao's prior education, training 

and experience which should properly b considered as aggravanng facrors. 

274. The Prosecution further submit~ rhat rhe Chamber should consider Gbao's desire for 

pecuniary gain as an aggra\'ating factor, and highlighrs the fact rhar Ghao was convicted for 

partlciparion in a joinr criminal enterp ise with regard to enslavement in Kenema, KaHahun 

and Kono district, and that civilia.ns wertforced to work on Gbao's personal farm in 1997 and 

1998, the produce of which was for his wn persornil use. The Chamber undersrands rhat the 

desire for pecuniary gain can be conside ed as an aggravating facror for some offences, however 

for the offence of enslavement, where rl e circumstmces consisted of forcing ci\·ilian labour on 

farms, there is always going ro be an e ment of pecuniary gain, and this in itself cannot be 

considered a~ an aggramring factor in th se circumscances. 

275. Gbao's behaYiour during tria~ has been cited as an aggra\'3ting factor hy the 

Prosecurion, his "lack of respect for rhe judicial process in his refusal ro a trend courr" as well as 

the fact char for a significant period of ime Gbao refused ro recognise rhe jurisdiction of the 

court.J?J The Chamber recalls thar rhe ·urisdiction of the courr is itself a question which rhe 

Chamber and rhe Appeals Chamber aYe been called ro pronounce upon in rhe past and 

w: ,ludgemem, para. :?I.62. 
M Prosecuriori Brief, para. 144 
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legirimately so. We are therefore of the opinion that challenging the Court's jurisdiction is 

always a justiciable issue and cannot be c nsidered an aggraYating factor in sentencing because 

it is a fundamenrnl legal right of an accus d ro tai5e any legal issue he considers valid to ensure 

his defence. The Chamber wonld t erefore be contravening his universally accepted 

fundamental right if we were ro uµhold the Prosecution's thesis in this respect because such 

submission is dearly misconceived and fu damenrn!ly flawed in law. 

276. In the same vein, the Chamber pines that Gb:w's refusal ar one stage to attend trial 

cannot be considered an aggravating ircumstance. Rule 60 emµowers rhe Chamber to 

continue the proceedings in rhe .ibsence fan accused. Indeed, the Chamber µroceeded in his 

absence when Gbao exercised his right o 1n nor to attend the proceedings. 

2.4.4. Miti~ating Circumstances 

2.4.4.1. Remorse 

277. The Chamber is unable ro concl de that Gbao has demonstrated genuine remorse for 

rhe crimes for which he has been ton\'ict d, and rhus gives no weight in mitigation of sentence 

in thi~ respect. 

2.4.4.2. Advanced age 

278. The Chamber does nor accept rhe Defence's submission d1at life expectancy is a 

I f . . }Hh d h I h b h d re e\·anr actor in senrencmg; owever t oes accept t ar a engt y sentence can e ar er to 

bear in older age. Gbao's age of 60 years has thus been taken into account as a relevant factor 

in mitigation of sentence. 

2.4.4.3. Lack of ior criminal con uct 

279. The Chamber has duly noted t at it has nor heen demonstrated rhar Gbao has any 

prior criminal convictions, and that th Chamber is obliged ro consider rhis as a factor in 

midgarion of sentence. The Chamber h s done so, however we are of the opinion that only 

very limited credit for this factor can be iv..-:n where the crimes committed are of a very serious 

narure, such as in this case. 

1'>4 See Pl,111J11. St"ntencing Judgt"1uenr. 
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vr. b1srosrnoN 

FOR THE FOREGOING REASONS, '4rn CHAMBER HEREBY 

SENTENCES Issa Hassan Sesay to the fo lowing, 

For Count l: Act!; of T erroris , a Violation of Article 3 Common to the Geneva 

Com·entions and of Additional Protocol II, punishable under Anicle 3(d) of the 

For Count 2: Collective Punis cnts, a Violation of Arricle 3 Common ro rhe 

Gene\-a Conventions and of Ad itional Protocol II, punishahle under Arcide 3(b) of 

the Srarute, a TERM OF IMPRI10NMENT OF 45 YEARS; 

For Cout1t J: Extermination, a ICrime Against Humanity, punishable under Article 

2(b) of the Starute, a TERM OF PRISONMENT OF 33 YEARS; 

For Count 4: Murder, a Cnme Against Humanity, punishable under Article 2(a) of 

the Srnrute, a TERM OF IMPRJ ONMENT OF 40 YEARS; 

For Count 5: Violence to life, ealth a11d physical or mentil well-being of persons, in 

particular murder, a Violation of rtide 3 Common to the Geneva Con\"entiom :md of 

Additiorrnl Protocol 11, [JUnisha le under Article 3(a) of rhe Starure, a TERM OF 

IMPRISONMENT OF 40 YEAtS; 

For Count 6: Rape, a Crime A ainst Humanity, punishable under Article 2(g) of the 

Stature, a TERM OF IMPRISO ENT OF 45 YEARS; 

For Count 7: Sexual slavery, a Crime Againsr Humanity, punishahle under Article 

2(g) of rhe Sr.tture, a TERM OF :MPRISONMENT OF 45 YEARS; 

For Count 8: Other inhuman acrs, a Crime Against Humanity, puni~hable under 

Arricle 2(i} of the Stature, a TER OF IMPRLSONMENT OF 40 YEARS; 

For Count 9: Outrages upon ~ersonal dLgnity, a Violation ot Article 3 Common to 

the Geneva Conventions and or Additional Protocol II, punishable under Arricle 3(e) 

of the Srarute, a TERM OF IM RISONMENT OF 35 YEARS; 
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For Count 10: Violence to life, hjalth and physical or menrnl weft-being of persons, in 

particular mutilation, a Violatio of Article 3 Common to the Geneva Convemions 

and of Additional Prorocol 11, p{nishable under Article 3(a) of the Starure, a TERM 

OF IMPRISONMENT OF 50 nrRs, 

For Count 11: Other inhumane cts, a Crime Against Humanity, punishable under 

Article 2{i) of rhe Srnrute, a TER OF IMPRISONMENT OF 40 YEARS; 

For Count 12: Conscripting ore listing children under rhe age of { 5 years into armed 

forces or groups, or using them o participare actively in hostilities, an Other Serious 

Viohrion of International Hu~in~tarian Law, punishable under Article 4(c) of the 

Statute, a TERM OF IMPR1S01MENT OF 50 YEARS; 

For Coone 13: Enslavement, a C ime Against Humanity, punishable under Article 2(c) 

of rhe Stature, a TERM OF IMP ISONMENT OF 50 YEARS; 

For Count 14: Pillage, a Violatio of Article 3 Common to rhe Geneva Conventions 

and of Additional Protocol II, pu ishable under Article 3(t) of the Sratute, a TERM OF 

IMPRISONMENT OF 20 YEA S, 

For Count 15: Inrenrionally dir cting attacks against personnel involved in a 

humanirarian assi~tance or peace eeping mission in accordance wirh the Charrer of the 

Unired Nations, an Other Serous Viohtion of International Humanitarian Law, 

punishable under Arricle 4(6) of the Stature, a TERM OF IMPRISONME1'.'T OF 51 

YEARS; 

For Count 17: Violence to life, ea!th and physical or mental well-being of persons, in 

parricul,1r murder, a Violation of rtide 3 Common ro the Geneva Conventions and of 

Addirional Proroco! 11, punisha le under Arricle 3(a) of the Srarure, a TERM OF 

IMPRISONMENT OF 45 YE S, 

ORDERS that these sentences s all run and be served concurrently. 
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SENTENCES Morris Kallon to the follo 'ing: 

For Count 1 AC[s of Terrorism a Viola non of Article 3 Common to 

Convennons and of Addmon~~l ;rotocol II, puni.shable under Article 

Statute, , TERM OF IMPRISO+ENT OF 39 YEARS, 

rhe Geneva 

l(d) of ,he 

For Count 2: Collective Punish nents, a Violation of Article 3 Common ro the 

Geneva Conventions and of Ad itional Protocol 11, punishable under Article 3(b) of 

the Statute, a TERM OF IMPRI ONMENT OF 35 YEARS; 

For Counr 3: Extermination, a rime Againsr Humanity, punishable under Article 

2(b) of the StatU[e, a TERM OF I PRISOm1ENT OF 28 YEARS; 

For Count 4: Murder, a Crime Against Humanity, punishable under Article 2(a) of 

the Statute, a TERM OF IMPRI ONMENT OF 35 YEARS; 

For Count 5: Violence to life, h alth and physical or mental we!l-heing of persons, in 

particular murder, a Violation of rticle 3 Common to the Geneva Convenrions and of 

Additional Protocol II, punisha le under Arricle 3(a) of the Srnture, a TERM OF 

IMPRISONMENT OF 35 

For Count 6: Rape, a Crime A ainst Humanity, punishable under Article 2(g) of the 

Statute, a TERM OF IMPRISO ENT OF 35 YEARS; 

For Count 7: Sexual slavery, a Crime Against Humanity, punishahlc under Article 

2(g) of the Srn.rure, a TERM OF PRISONMENT OF 30 YEARS; 

For Count 8: Other inhumane I acts, a Crime Against Humanity, punishable 

Article 2(i) of the Statute, a TERr OF IMPRISONMENT OF 30 YEARS; 

under 

For Count 9: Outrages upon p rsonal dignity, a Violation of Artiek 3 Common ro 

rhe Geneva Convenrions and of Additional Prococol ll, punishable under Article 3(e) 

of rhe Statute, a TERM OF JMP ISONMENT OF 28 YEARS; 

For Count 10: Violence ro life, ealth and physical or mental well-being of persons, in 

particular mucilarion, a Viofatio of Article 3 Common to the Geneva Conwmions 

C,seNoil5T 95 8 April 2008 



and of Additional Protocol II, p nishable under Article 3(a) of chc Stature, a TERM 

OF IMPRISONMENT OF 35 ARS; 

For Count 11: Orher inhumane crs, a Crime Against Humanity, punishable under 

Article 2(i) of the Stature, a TER:h. OF 11-fPRISONMENT OF 30 YEARS; 

For Count 12: Conscripring ore listing children under the age of 15 ye:ns into armed 

forces or group~, or u.sing rhem o partici-pare actively in ho.srilities, an Other Serious 

Violarion of Inremariona! Hum nitarian Law, punishable under Artide 4(c) of the 

Srnture, a TERM OFIMPRISO ENT OF 35 YEARS; 

For Count 13: Enslavement, a C ime Agai_nsr Humaniry, punishable under Article 2{c) 

of the Sratuce, a TERM OF IMP ISONMENT OF 35 YEARS; 

For Count I£ Pillage, a Violatio of Arti-cle 3 Common co rhe Gene\'a Convcnrions 

and of Addirional Protocol II, pu ishable under Arricle 3(0 of the Srature, a TERM: OF 

IMPRISONMENT OF 15 YEA S; 

For Counr 15: lnrenrionaHy dir cting attacks against personnel involved in a 

humanitarian assistance or peace eeping mission in accordance wirh rhe Chaner of rhe 

Uni red Narions, an Orher Serous Viobrion of Inrernarional Humanitarian Law, 

punishable under Article 4(b) o the Stature, a TERM OF IMPRISONMENT OF 40 

YEARS; 

For Count__l2_ Violenc<" to life, ealth and physical or mental well-being of persons, in 

p:nticul:u murder, a Violarion of Article 3 lAJmmon to rhe Geneva Conventions and of 

Addirional Protocol II, punish ble under: Arricle 3(a) of rhe Statute, a TERM OF 

IMPRISONMENT OF 35 YEA S; 

ORDERS rhat thest> sentences s all run and be served concurrently. 

SENTENCES Augusrine Gbao, ustice ierrc Boutet djssenting. ro rhe following: 

For Counr l: Acrs of Terroris , a Viola.tion of Article 3 Common ro the Geneva 

Conventiou~ and of Addinon 1 Protocol lI, puni~hable under Arricle J(d) of rhe 

Statute,, TERM OF IMPRISOiENT OF 25 YEARS; 
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For Count 2: Collective Punish ents, a Violation of Article J Common to rhe 

Genev,1 Conventions and of Ad itional Protocol II, punishable under Article J(b) of 

the Scarute, a TERM OF IMPRl ONMENT OF 20 YEARS; 

For Count 3: Extermination, a ~rime Ag:i.inst Humanity, punishable under Arride 

2(b) of the Sututc, , TERM OF IrPRISONMENT OF 15 YEARS; 

For Count 4: Murder, a Crime Against Humanity, punishable under Article 2(a) of 

the Srarute, a TERA-i OF Th1.PRI ONMENT OF 15 YEARS; 

For Cgum 5: Violence to lite, l ealth and physical or mental well-being of persons, in 

particular murder, a Violation of ~rtide 3 Common ro the Geneva Convenrions and of 

Additional Prorncol II, punishafle undeI Anicle 3(:i.) of rbe Srntute, a TERM OF 

IMPRISONMENT OF 15 YEA S; 

For Count 6: Rape, a Crime A ainst Humanity, punishable under Article 2(g) of rhe 

Statute, a TERM OF IMPRISO ENT OF 15 YEARS; 

For Count 7: Sexual ~lavery, a Crime Against Hum,rnlty, punishable under Article 

2(g) of rhe Stature, a TERM OF MPRISONMENT OF 15 YEARS; 

For Count 8, Other inhumane acts. a Crime Against Humanity, punishable under 

Article 20) of the Statute, a TE OF IMPRISONMENT OF 10 YEARS; 

For Count 9, Outrages upon p rsonal dignity, a Violation of Article 3 Common to 

rhe Geneva Conventions aud o Additional Prowcol II, punishable under Article 3(e) 

of the Srntute, , TERM OF !Mt!SONMENT OF 10 YEARS; 

For Count 10: Violence to life, ealrh and physical or memal well-being of persons, in 

particular mutilation, a Violati n of Article 3 Common to rhe Geneva Conventions 

and of Additional Protocol Il, unishable under Article 3(a) of the Sratute, a TERM 

OF IMPRISONMENT OF 20 ARS; 

Fm Count 11, Orhe, inhum,nj acu, , Crime Ag,inst Humaoity, punishable und« 

Article 2(i) of the Statute, a TE M OF IMPRISONMENf OF 11 YEARS; 
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For Count 13: Enslavemem, a Cr me Against Humanity, punishable under Article Z(c) 

of the Statute, a TERM OF IMP IS0~1vlENT OF 25 YEARS; 

For Count 14: Pillage, a Violatiot of Article 3 Common to the Geneva Conventions 

and of Additional Prorncol 11, pu ishable under Article 3(0 of the Statute, a TERM OF 

IMPRISONMENT OF 6 YEAR ; 

For Count 15: Tntemionally dir cting attacb against personnel invoked in a 

humanitarian assistance or peace ecping mission in accordance with the Charter of the 

Unired Nations, an Orher Seri us Violation of International Humanitarian L1.w, 

punishable under Article 4(bJ of the Statute, a TERM OF IMPRISONMENT OF 25 

YEARS; 

ORDERS that these sentences sh ll run and be served concurrently. 

ORDERS thar, pursuant ro Rule 101{ ) of the Rules, credit shall be given ro each of rhe 

convicted persons for any period clurmg ·hich they were detained in cusrody pending trial; 

FURTIIER ORDERS that, pursuant to Rule 103 of the Rules, ea.ch of the convicted persons 

should remain in the custody of the Spe1ia.l Court pending rhe finfllisation of arrangements for 

rheir transfer to the designated place of irprisonment where they shall seIYe sentence; 
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Hon. Justice Pierre G. Boutet appends a Separate- and Dissenting Opinion, in rel,nion to thl' 

punishment imposed for Augustine Gba 

Hon. Jusrice Benjamin Muranga Itoe ap ends a Separare- Conwrring and Partially Dis~enring 

Opinion. 

Delivered on 8'h April 2009 in Freetown, ierra Leone. 

H,m. Justice B jamin 
Mutang-a It ~ 

Case No. SCSL-04-15-T 

Pr siding Judge 
Tr al Chamber I 
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SEPARATE AND DISSENTING PINION OF JUSTICE PIERRE G. BOUTET 

1. I regret that [ am not able ro su port the sentence rhe Chamber has imposed upon the 

Accused Augu$rine Gbao. 

2. In rhe Judgement rendered on 25 ebruary 2009, I dissented on the conviction of Ghao in 

relation to Counts 1 to 11 and Count l . fu mentioned in my dts5enting opinion I would have 

found Gbao only indiYidually responsibl under Arcide 6(1) of the Statute for the planning of 

enslavement in Kailahun District, as charg d under Count 13 of the Indictment, and for aiding and 

abetting the attacks against peacekeepers, a charged under Count 15 of the Indictment. 1 

3. { respectfully dissent from the s ntence impC1~ed by my learned colleagues for Gbao's 

conviction~ on these two counts in rhe Sen encing Judgement. ln my opinion, my learned colleagues 

have overstated the culpable criminal cond n of Augusrine Gbao. 

4. Having carefully considered the gra ity of the crimes for which I found Gbao to be criminally 

responsible, as well as his form and degree f pardcipation in rhe~e crimes, his responsibility and his 

individual circumsrances, I consider thar a senrence of 15 years imprisonment for Count 13 of the 

Indictment, and 1.5 years imprisonment for Count 15 of the lndictmem, sentences to run 

concurrently, would be appropriate. 

Done at Freetown, Sierra Leone, this 8th day of pril 2009 

1 Judgemem, Dissl'nting Opinion of Justice Pin re G. outet, para. Z 3. 
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A SEPARATE CONCURRING PARTIALLY DISSENTING OPINION 

OF HON. JUSTICE ENJAMIN MUTANGA ITOE. 

l. In submitting this Opinion tot e records for purposes of this Sentencing Judgment, l 

would like m say, on :t preliminary note, hat I am in agreement with our Sentencing Judgment 

for rhe most part and would only add to s me of its. contents. I will also differ in some as well. 

I. THE G :vITY OF THE CRIME 

2. Ir is pertinenc for me to also m 1tion thar, I am in agreemenr with the applicable law 

and generally, with the principles relatin to sentencing in lntem:uional Criminal Tribunals, as 

we have recapitulated them in this Judge ent. 

3. I would further like to obse e rha.t even though the principles of liability and 

procedural rules applicable in lnternatim al and Criminal Tribunals are, for the most part, an 

emanation of the principles and usages i the ma_in municipal legal systems in [he world, and 

particularly the common law inspired j risdictions where there is a starurory stratificuion of 

offences as far as their penalries and gravi are concerned, those that are defined in Starutes [hat 

set up International Criminal Tribunals a e not so categorized. 

4. The reason I would imagine is t at they are generally dassified globally and at the same 

level with differenr designations either as genocide crimes, war crimes, crimes against humaniry, 

or crimes against International Humanita ian Law. In view of their graviry and seriousness which 

is motivated hy the intent and resolve o the International Community to combat impunity by 

seeking ro punish exemplarily, violation ag;iinst 1 these categories of offences which carry the 

same sentences of either life imprisonm nt elsewhere or as it is the case with Our Courr, 'an 

imprisonment for a specified number of y ars'2 which of course excludes the life penalry. 

5. It therefore means rhac for th Aurhor;; of the Srarutes of International Criminal 

Tribunals, all the offences defined in tho e Sti.rutory Instrumerns are placed ar the same level in 

terms of importance and gravity with th discretion and latirude available to the Judges only in 

rhe sentencing phase of the proceedings. At this stage, certain crireria, particularly chose relating 

to either the graviry of the offence and he aggravadng or rnitigaring or other jurisprudenrially 

ebi.\:iorated criteria in order to make u for what has not, on rhis subject heen extemively 

1 IL\ rhe ICIT, ICTR or the ICC. 
:: Article 19 of rhc> Statute of the Sptcial Courr for Siena eone. 
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provided for in the Srnrutes, can be invok either to aggravate or to mitigate the sentence co be 

mered out by the Tribunal eiilier in an agg avated or in a mitigated form. 

2. THEG :v1TY OF THE OFFENCE 

6. The Chamber has been caurious o reiterate its adherence to the Rule against "Double 

Counting" which could, if contravened, pr judice, or violate the rights of the Accused. 

7. H, as I admit, the sentence robe il1flicted on the Accused Per.sons should be determined 

hy rhe gravity of the offence among~r othet, for which they have been convicred, the question to 

be answered is, what crireria determine the "gravity" of the offence. Ir is rhe sentence attached ro 

it the constitt1tlH. elements, ilie mode of c mmission or one or more of the criteria. 

J. CATEGO lSATION OF OFFENCES 

8. In principle and in Common driven judiciaries, ilie gravity or seriousness of the 

offence is properly disringuished by a cate orization of offences, generally into 4 broad categories 

namely: Felonies, Misdemeanors, Simple ffences and lastly, Contravenrions, in that order of 

their importance, and I would say, in that rderof their gravity. 

9. What is also prevalent in iliese sitems is that even within the confine~ of rhe categories, 

in any system rhe gravity of felonious is easured by the penalty th.it Ls, of life imprisonment as 

is the case with some International Crimi al Tribunal~, and in wme cases within those systems, 

wiili the dearh penalty which is quite a art and differenr from some other felonies of lesser 

gravity that are characrerised by sentences which are statutorily fixed within a discretionary range 

and whose minimum and maximum ar ti es vary. 

10. In Sierra Leone, offences are cl sified as Treasons, Felonies and misdemeanors/ the 

senrences attached to them creating ilie m in distinction as to their gravity. 

11. A~ [ have already mentioned, al offences such as those that feature in the Sratutes of 

International Criminal Tribunals, hy the r very nature, enjoy the same status in rerms of the 

possible rerm of imprisonment to be me d out upon a conviction, a fortiori, in rerms of theLr 

gravity. 

12. Notv..-ithstanding rhis Starutory quality in status and in gravity rhar is attribured to 

these offences however, an examination o Arricles 2, 3 and 4 of the Statute of rhe Special Courr 

and the offences provided for and define therein, makes it evident iliar some of these offences 

do nor, in reality, carry ilie same sta s nor do they highlight the same characteristics of 

J &~ the Penal Code of Cameroon. 
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seriousness in terms of gravity particularl when one looks at of high profile offences such as 

murder, extermination, abduction, killing nd mistreatmenr of UN. Peacekeepers, Torture, rape, 

sexual slavery or other sexually rebted offe ces or inhumane acts provided for in Article 2 of the 

Stature; or those provided for in Articles 3 such as violence to life, health and ~~hysical or mental 

well being in particular, murder as well as ruel treatment such as tormre, mutilation or ;my form 

of corporal punishment, acts of tcrroris to mention just these, as compared to other with a 

relatively low profile like pillage, Persecu ·on on polirical, rational, ethnic or religious grounds 

and threats to commit any of rhe foregoin act,;. 

13. In fact the prO\i.sion in Article I (2) of the Srature that the sentence should reflect rhe 

graviry of the offence is in it,;elf a recogniti n of the facr that all rhe offences defined in to Sratute 

do nor enjoy the same sratm in term:; of ravity, and thar it is lefr to the Judges for purposes of 

sentences ro determined this element aving regard to rhe namre of the offence and the 

circumstances surrounding its commission 

14. It IS in the context of these cate orisations rhar an Inremarional Tribunal on properly 

guide icself in making a determination o the issue of whar the gravity of rhe offence is or not, 

depending, how and whe« it was P''P'"tted, and its consequences on the victims, with a view 

ro determining rhe -'"entence to be handed down to rhe Con•:ict. 

4, THE ''BASIC" AND" GGRAVATED" FORMS OF OFFENCES 

15. In considecing whar I terrn the" asic" and "aggra,,ared" form.s of offences, it is pertinent 

to obsen·e ,md to state thar the role of I g1slator of Penal instruments and Statures is to define 

and spelt out conduct which is consider d to be dangerous and disruptive of social harmony, 

peace, .::ohesion, and buman and proprie ry rights with a view ro proscribing rhem by envisaging 

penalties in various forms and scales of i prisonment or fines or both, for the offenders. 

16. Tn this proces-'", crimes generally re categorized on the scale of their graviry, all of them 

sharing the common characreristk of pre ribing a sanction. 

17. In any opinion, whar is legislate upon in Criminal Codes, in Penal Codes, in Stat:uces 

or other Instrument,; regularing crim·tal condmt which defines criminal offences rheir 

ingredients and tbeir penalries is rhe " ask form" of rhe ofrences provided for and defined 

therein. lr is in this form chat the catego and gr.n:ity of the offence is determined. 

18. In International Criminal Trib nals for insrance, and parcicularly tbe Special Court for 

Sierra Leone, all the crimes that are sci ulated in the Stature are spelt our but nor defined ln 

However, the ,nms of specifying tl,ei, constirunve el,r ent.s m ing.edient.s in ,hei, basic fmm 
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penalty of 'imprisonment for a specified n mber of years' as rrovided for in the Article 19(1) of 

the Statute is already indicarive of the hig profiled nature and gravity of those offences should 

any Accused such as rhe 3 before us, be fo nd guilty of them'. 

19. Even though Article 19 (2) provi. es that in imposing the senrences, rhe Trial Chamber 

should take in to accounr, such factor as the gravity of the offences and the individual 

circumstances of the convicted person, I m by the opinion rhat a finding of guilt for any of the 

offences defined in rhe Stature and for wh ch rhe Accnsed has been indicted, is already indicative 

of the fact that he has been found guilty, not just for an ordinary offence, but, indeed for one 

which is viewed with extreme gravity beca se itamacrs an incarcerarion for a considerable aud an 

unspecified number of years. 

20. What is true however, is rhat e legislaror of penal Sratute, like rhose of the Special 

Courr for Sierra Leone, gives to the Tr al Chamber, some wriggling room ro derermine rhe 

sentence to be imposed, due considerario being given, as is stated in the Stature ro the gravity of 

the offence and the individual circums nces of rhe convicted person and l would add, the 

constitutive elements of the offence w rnse ingredienrs are defined by the Chamber in its 

judgment on the subject of the "Law on he Crimes Charged" and as has been held by orher ad 

hoc Inremacional Tribunals whose pracri es, Arricle 19(2) of rhe. Statute recommends tbat we 

have recourse ro 'where appropriare'. 

21. In its delineation of the gen ral requiremenn. and rhe ingredients of the offence 

charged in order to base and define the crimes enumerated in rhe Statute, rhe Chamber has, 

hlghlighted all the factor$ that enable it t derermine the. liability or not, of the Accused. Some 

of these elemenrs, I wonld observe, ar dearly very indicative at" the gravity ot" the offences 

charged and for which the Accused Perso shave been found guilty. 

22. In these circumstances, and as we have opined following the Blaskic precedenr, if a 

p>Hirnla, d,cumstance is an elemem of !he unde,lying offence, it cannot and in fact should not 

be raken inro account a~ an aggravaring f ctor. 4 

23. It is therefore my considered o inion, as we have already indic.ared in rhe Judgmenr, 

thar the gravity of rhe offence, in our ana ysis of whar may be considered as a consriturive element 

of the offenee cannot, under rhe risk of ·tolating rhe principle of 'Double Counting' or indeed, 

the Rule against 'Double Jeopardy', als be considered under rhe rubric of rhe. gravity of rhe 

offence as provi.ded for under tbe pro\'i~i ns of Article 19 (2) of rhe Srarute. 

4 Su Bli:ukic- Appeal Judgtlllent, parn.. 693. 
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5. 

I 111,6~ 
AGGRAVATING THE SE~TENCE ON THE BASIS OF FACTS OF AN 

OFFENC . NOT CHARGED 

CRIMES OF P/LIAGE AND ACTS OF URN/NG AS TERROR/SM (COUNT I TO Z AND 

COUNT 14) 

24. In our sentencing judgment, th following decision has been made and adopted by a 

chamber majority decision which reads as allows and I quote, 

The Chamber has found rhar rhe crime of pi\ age predominate!)• relates to the looting of civilian property 

in Bo and Kono Districts. The Chamber nor s rhat rhe looting of property was often ac(ompanied by the 

setting of many houses and buildings on fire ·n ,1 chaot:ic war environment with intent to insril fear and 

rerror. 

25. The Chamber did find chat the esttucriDn of property was committed on a large scale 

and in an indiscriminate manner, and ho as a means to terrorize rhe civilian population.5 

H:wing carefully considered the instances of crimes of pillage as we have found in the Judgmenr 

(count 14 of the Indictment) rhe Chamb r concluded that d1e inherenr grn\'ity of the criminal 

acts in question is high. Having in additi n carefu1ly considered rhe instances of bu ming where 

we have found that rhey constitute acts o terrorism, we consider that the inherem gravity of rhe 

criminal acts in question is high. Hon Justice Benjamin Iroe dlssenrs6 from the Chamber 

conclusion in the regard. 

26. I respectfully dissent from rhis o inion and findings of my Distinguished Colleagues on 

rhe nexus which rhey ha\·e created betwee crimes of Pillage and AcB of Burning as T errorism. 1 

27. In this regard, I would like ro bserve rhar pillage is a War Crime provided for, in 

Arricle 3 of rhe Srarute. We, as a Chamb r, have determined and Jefined rhe ingredients of rhe 

offence of pillage as a war crime. 6 They in Jude, 

i) The accused unlawfully approprl· ted rhe property; 

ii) The approptiarion was without e consent of the owner; and 

iii) The Accused intended ro unlawf \ly appropriate the property. 

28. The Prosecution in the exercise f their prosecurorial prerogati\·e which, in my opinion, 

is very exren~ive and elastic, has rhe lati de to prefer charges in rhe same indictment alleging 

both the crimes of pillage under Article of the Starure and of burning under Article 5 of rhe 

1 Sentencing Judgement, para~ 172 and 173. 
6 Sentencing Judgement, para. 178. 
1 Semencing Judgemenr, para. 172. 
H SentencingJudg.-m~nt, para. 207. 
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said statute. The prosecution did not. It nly opted to mdicc rhe Accused pen.on.~ for pillage as a 

war crime and decided, in tht:! exercise of is discretion not to indict the convicts for the crimes 

of burning undet Sierra Leonean L.w as e visaged in Article 5 of the Statute. 

29. I would like to add here, our Ch· mber finding that some of the offences charged in the 

in the indicrment overlapped in terms of he commonality of rheir constituti\·e elements as well 

as of the es.·idence adduced to prove then. It is my considered opinion chat if the prosecution, 

intended that the offence of pillage sho ld overlap with that of rhe crimes of burning, they 

should also have included the offence of ming as a count in rhe indictment as chis would have 

made the present Chamber Majority Deci ion ro have a semblance of any credibility at all appear 

credible ;n all at rhis stage and particu!a ly so because as the Appeals Chamber, has held, the 

definition of he offence of pillage does no include bu ming. 

THE USE OF THE OFFENCES OF ACTS OF TERRORISM OR OF COLLECTIVE 

PUNISHMENTS TO ENHANCE THE G VIIT OF THE CRIMES OF MURDER, RAPE, AND 

OF OTHER OFFENCES FOR WHIC THE ACCUSED HAVE BEEN CHARGED OR 

CONVICTED. 

30. The second arm of my Dissent s grounded on rhe orher decision which contextually 

says rhe following in a number of paragra hs;9 and l quote: 

Where murder or rape has bet"n fo nd rn amount roan arr of rerrorism or colln:rive 

punishment, for purposes of .:semen ing we will coru-tder such acrs of terrorism or collective 

punishment as facrors which increa r rhe graviry of rhe underlying offence 10 

31. The first comment I would like o make here ro support the Dissenring posicion I haw 

taken is that the indictment on which the Accused Persons haw been found guilty comprised 18 

count.:s. Ir is my view rhar in law, each f rhose counts, provided they were not charged in rhe 

alternative wirh another, stands or falls o its own and on the evidence that the prosecution has 

adduced ro prove it. 

32. If the prosecution succeeds in es ablishing rhe guilt of the Accused on all or some of the 

Counts, it appear to me, legally anomalo s, Ln the sentencing process, to decide or to direct that 

the gravity of one offence should aggra\ate or enhance the gravity of the other which stands 

independently on its own, and this, no ,[th.standing, as one will expect in a multi-dimensional 

indictment, that all rhe offences charged do not have rhe same srarus in terms of rheir gravity, 

9 SentencingJudgemem, paras [36, 158, 171,178,213, 38,241 and 265. 
10 Sentt'ncing ]udgemenr, para. 107. 
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and that the same evidence may overlap or may be adduced ro prove more than one of the 

Counts. 

33. I would like in this regard co inY ke here, rhe affinity of this situation to a statutory and 

very fundamental legal righr of an Accuse person, under Anicle 17(4) (a) of the Stature, for him 

'to be informed and promptly in detail, of he narure and cau.se of the charge against him or her.' 

This right and principle is founded on th rules of fundamental fairness so as to avoid surprises 

before and during the trial and I would sa}, during both rhe Judgment :rnd Senrencing as well. 

34. In my opinion, it is and should e the legal posirion as well, and I so opine, that what 

the Chamber Majority Judgment has deci ed on rhe process of now making a determination on 

the sentences to be handed down to rhe A cused Persons, should have been explained and served 

or notified to them at the time that they were being served with the lndicrment or during the 

exchange of trial briefs or even in the cour e of the trial, rn as to enable them to plan and pattern 

their defence strategies accordingly and we I in ad,•ance. 

35. This was not done during the o ening of rhese RUF proceedings on rhe 4th day of July 

2004. ln was nor rhe case either e-.·en as the trial proceeded all along because the Accused 

Persons have never been informed that i they were convicred of acts of rape and it turned our 

that the evidence adduced to establish rha offence contained elements or ingredients of offences 

of terrorism or of collecrive punishme rs, rhe gravity of that offence of the rape will be 

increased, meaning of course, that rhe sen ence for those offences will be higher and se,·erer than 

they ordinarily would have been, or shoul be. 

36. Consequentially and inferentiall , rherefore, what I read in this is thar this Chamber is 

technically and legally corn·icting and se rencing the Accused Persons for an unknown and a 

more serious offence for which they ha e neirher been indicted nor tTied, and imposing an 

arbitrary and imaginary sentence which i not fixed by law, thereby violating the no!!e poena -~in.: 

kge, and at the same dme, the nwllwm crime sine !ege principles. 

37. Since rhe Chamber Majority J dgment, in my opinion, seriously undermines and 

compromises rhe legal rights of the Acn ~ed Persons ar this sentencing 5tage where they come 

into grips for the firsr rime and are confro ted with a novel decision which I respectfully consider 

prejudicial to rheir judicial interests, I a constrained to accompany the said Chamber Majority 

jndgment in rhi~ regard, widl an unfavour ble expression of dissent and disapproval. 

7 
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6. OTHER ACTS THAT EN CE THE GRAVITY OF THE OFFENCE 

38. 'What I say here is that there is o doubt thac besides what is proven in terms of the 

required elements of each of these offenc s which I have characterised as con:;titutive, elemenrs 

of considerable gravity in their ~basic for ", there are some other acts which the Accused person 

committed in addition to, and beyond th se envisaged in the basic form as defined in rhe "I.aw 

Applicable on the Crimes Charged". Ins ch a case-, ir cannot be contested rhat these acts which 

are committed in addicion to and beyo d those required to establish the basic conHirudve 

elements of the 'basic offence', give the off nee another grave indeed, a graver dimension. 

39. For insrance, there is no offence nown a:s gang rape. In this context, gang rape is not 

an ingredient to be proven in establishing he constirutive elements of the basic offence of rape as 

defined by the Chamber. In a case the fore against the Accused person for rape, it is nor 

necessary for the Prosecntion to pro\'e the fact of a commission of the offence of rape by a gang

raping team to esrablish the ordinary ele 1ents of rhe 'basic offence' of rape as defined by the 

Chamber in rhe judgmenr. 11 

40. However, if the Prosecution in e tablishing the basic form of rape, also elicits, as 1t has 

done in some instances in this case, e\idence o( gang raping, this should, in my view, be 

considered more as an aggravating facto even rhough I concede that it could also logically 

constitute an addiriomi.l elemenr which ce tainly enhances rhe basic offence and thereby irnpacrs 

on rhe process of derermining the gravi of rhe offence as required by Article I 9 (2) of the 

Statute of the Special Courr. 

41. fu a Chamber we should srnnd cautioned in such situations and aYoid to facror the 

gra\·ity of the offence element into the ag avating circumstances equarion. Inrleed, e\"en though 

at this stage of the proceedings, rhe term "gravity~ and "aggravating" tend ro muddy the warers 

for the Judges in their quest to know w · ch one ro know which one they can opt for in these 

circumstances, ir should be conceded tha rhey are complementary ro each other. Indeed as was 

held in rhe case of rhe Prosecuror vs. Mo cilo Krajisnick,I' "the Trial Chamber should strive ro 

disringuish between the gravity of crimina conduct and the aggravating circumsrances in making 

the determination on which of them sh uld apply and to which siruation. This, to my mind 

should have been avoided in our analysis on the grnvity of the offences on rhe one hand and on 

the aggravaring circumstances of the offe ces as we appear to have done in thls Decision. I say 

this because the raison d'etre of the rule ag inst 'double counting' is ro shield the convicted person 

11 SemencingJudgemem, para. 145. 
i? C15e No IT-00-39-A Appeab Chamber Judgment of l ?' M~rch 2009. 
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from incurring a severer sentence than is dinarily necessary and further, to rescue him from the 

ha.:ards of rhe double jeopardy rule for the same offence and in relarion to rhe same conviction. 

7. GRAVITY OF THE FFENCES IN THEIR BASIC FORM 

42. Even though the Stature, in its Article 19 (2), mandates rhe Chamber to rake in to 

accounr, the gravity of the offence in det rmining a sentence, it is my considered opinion, as I 

have already srated, rhat all rhe offence provided for therein, in rheir very basic form, are 

offences of extreme gr,wity particularly gi en their constitutive elements and as they are defined 

and set our by the Chamber in the 'Law a plicable to rhe crimes charged". 

43. For instance the offehce of mur er as a crime against humanity is stipulated in Article 2 

of the Stature. The general requirements which reveal the gravity and indeed seriousness of the 

office, are thar there musr be an arrack an thar it musr be widespread or systemaric and direcred 

against any civilian population. The ter widespread, this Chamber has held, refers to the large 

scale nature of rhe atrack and rhe numbe of ,·ictims.13 This obdously, and wid10ur more, in my 

opinion, denotes rhe graviry of such an ot ence, particularly where such arradcs, as we have found 

proven, were systemaric in rerms of t e organized nature of the acts of violence and the 

improbability of their random occurrence 14 

44. The trend of our analysis is rhe ame for rhe orher offences on this same chapter on the 

''Gravity of Offences" in relation to Sex al Crimes, Physical Violence, (counts 1-2 and 10.J 1), 

Enslavement, (Counts 1 and 13), Pillage nd Burning crimes (Counrs 1.2 and Count 14), u~e of 

Child Soldiers (Counrs 12) Crimes again t UNAMSIL Personnel (Counts 15 and 18). 

45. The comments I have made on the issue of the gravity of war crimes, and the caution I 

have formulated on murder as a crime a ainst humanity, hold good for these. offences as well. I 

say this however, with a cavear. In ce tain findings, rhe Accused persons are guilty of some 

offences such as Murder, Sexual Offe es, Physical Violence and Crimes again~t UNA11SIL 

Personnel to menrion just a few. 

46. Ir musr be recogni~ed rhar som of rhese offence have been perpetrared in a gruesome 

manner rhat one cannot and with e cepnonal acts of inhumaniry and methodology that 

transcend the basic and ordinary ingredifnts, thar are constitutive of the offence in irs basic form. 

47. I will mention here, only soml of the numerous gruesome incidenrs which I consider 

significant in demonstrating this phen menon of extreme brurality and inhumanity that has 

11 Sentencing Judgemem, para. 
1
• SenrendngJudgement, para. 
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contributed to enhancing and raising tf profile, in terms of their gravity and of the basic 

offences for whkh [he Accused have been found guilty in the conrext of liability under the Joint 

Criminal Enterprise. 

8. THE "AGG:i'ATED FORM" OF OFFENCES 

48. In the definition of an offence f the creating Smrute, it can also take an aggravated 

dimension in its "basic form" and def1nit' n. For instance, ordinary theft in rhe crearing Statute 

which has a lesser gravity and of course a maximum penalty of 10 years cannot bl' compared ro 

the offence in its basic form of aggravared fheftwhich is punishable with rhl' death penalty, 1
i 

49. Tn its ordinary basic form, an offence such as rape can assume aggravating proporrions 

even if ffiis were nor envisioned by i[!: de inition in rhe crearing Sratute. In chis regard, and as 1 

have already opined, the Prosecurion doe not need ro prove the aggravating gang-raping elemenr 

to establish the offence of Rape as a Cr me againsr Humanity. The Prosecution can howeYer, 

adduce evidence of gang-raping in order o establish the ordinary :md basic offence of Rape as 

defined in rhe Stature. W'here this is don it is my view that it enhances the gravity of the offence 

of rape and to my mind and considered rpinion, only for purposes of a finding of aggravating 

circumstances with a view to securing a hither sentence. 

GRAVITY OF OFFE1CES COMMITTED BY STAFF ALHAJI 

In this regard. I ob5erve thar in ~ur analy5is of the gravity of die offences for which we 

9. 

50. 

have convicted the accused persons und r the rubric of joinr criminal enterprise, die Ch;.mber 

has highlighred some of rhe mosr despica le and heinous acts of physical and sexual violence and 

bmtality which, as we have found wcr committed, in this case, within the context of rhe 

ernerprise, by Staff Alhaji who personally resided over rhose horrendous acts. 

51. These offences include gang-na es which he organized in Penduma and particularly, 

those perpetrated on the wife of TFl-21 which were supervised by the said Staff A.lhaji in die 

presence of her husband and their childr n. In fact, Staff Alhaji who sat on rhe sntmp of a tree. 

de.signared eighr of his fighters and or1ered them ro gang-rape TFl-217\ wife in rhe larrers 

presence as well as in the presence of the lchildren. Each of these fighters took his rum and raped 

diis woman very brutally and openly and, as TFl-217 testified; 

Some of rhem, rhey bow her do , some of rhem laid on her and rnkc the feer Llp chis is how 

they raped my wife. 16 

11 For irntance see .,ections 318 and 320 ot the Penal CL)( e of Cameroon. 
16 Judgemem, para. 1193. 
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52. Men holding guns ordeted TFl- 17 CD watch and to count the men raping his wife. His 

child ten wete also watching the scene . • "'5. hey raped his wife, he testified that rhey taunted him: 

[T]hey only mid me that I don't kn w how to do it, they knew how to do it, they were laughing, 

they shouted. 11 

53. After Tarnba Joe has ended his tum in the gang-rape episode on TF1-217's wife, he 

stabbed her to death· 18 

54. The g,,-;ty, ,he grnesomen'Ss, lh, inhumanity and negative imrn,ity of Staff Alh,ji's 

jomt criminal enterprise delinquency is 1viJificd hy this dialogue between Srnff Alhaji and TFl-

217 which, for the records and for pu~oses of detetrnining the nature of the sentences to be 

imposed on the Accmed Petsons, whose actiw Joint Criminal Emerptise agent and actor Staff 

Alhaji, as a Chamber we ha...-e found, as, in implementing and executing the criminal plan 

which the convicts shared. I take the libe ty to reproduce this dialogue here under, in exten.'io: 

Then he said, 'untie him,' then I s unried. He said, 'come here,' rhen I went nearer to him. 

He said, 'give me the watch," but was nerving, and ir was a Seiko-Five v."arch,' bur couldn't. I 

was nerving. Then he held on to e watch and cur off the strap. Then I wa5 wounded. Look 

at rhe mark. {Wimess displays} Ir' the mark thar I'm having on my wrist now. Then he said 

'put your' - [. . .J "Yes. Then he s,1i , 'put your hand on the tloor.' He said, 'it is because of the~e 

warrhes chat you wear rhar you g about bluffing TO those women. He said, "unril the end of 

rhe world you never pur a - you'll ever pl.lt wrisrwatrh on thi,; partirnl.1.r hand." 1 said-and 1 

pleaded with him, r said, 'please' b H he didn'r adhere ro my plea. Then l put rhe right hand to 

him, I pur iron rhe ground, bnr a he rni.sed up rhe cutlass TO chop, then 1 threw my hand away 

from ir. Then he hir me wirh rhe cutlass on my forehead. Look at the mark on my forehead. 

The mark is right on my forehead Then blood starred oozing our. Righr rhere I knew thar if I 

had - th,n if I was unwilling to do rnything he would kill me. Then I took rhe lefr hand, I pur it 

on rhe ground and it Y,.'aS ,1mpurnrfd. Then I said. "rhank you, God, because thar's rhe way you 

wanr me to be.' Theu he mid my fhildren, he said, 'follow yOlt farher' because he is a man rhar 

knows my child1en well. And my ~hildten used ro c:all him uncle, aud his own children used ro 

call me unc:le. "1l1en the c:hildre~ were following me while I was going. When I returned to 

take rhe hand, the ampurared on~, then he wounded my back. He said, 'it is this hand rhat we 

wanr. 'He said, 'go to Tejan Kab~ah for him t<, give you a hand heeause he has hroughr ten 

containeu load of arms. Now t~a( you s,1y yoll don't wanr out military rule, then go ro your 

civilian rule. 1
~ 

"Judgernenr, para.1194. 
1
" Judgement, pata. J 195. 

19 Transcript o( ZZ'"' July 2004, TFL-Z l 7, pp. 22•:!4. 
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55. In considering the responsibility f the Srnff Alhaji in rhi~ episode, and as the Chamber 

has concluded, it has reached what can be onsidered as rhe very and topmost highest level. 

10. SESAY'S PLEA IN MITIGATION. 

56. I highlight here for the purpose o this Dissent, Ses;iy's plea for mitigation in relarion to 

his Facilitation of rhe Peace ;rnd Reconcili tion Process. 

57. In this regard, the Chamber mad rhe following unanimous findings: 

The Defence have proved midgating circumstances on rhe liHi5 of a balance or prohabilicies in 

rdarion m Sesay'~ re;i! and meaning 1l contribution ro rhe peace process in Slerra Leone 

following his appoimmenr as interin lt'ader of the RUF. 

58. The dissent is based on rhe C amber Majority decision rhat follows rhe unanimous 

deci~ion of [he Chamber and Ha[es as foll ws after the word 'RUF'. Ir reads as follows: 

However, the Chamber does not ace pt Sesay's explanarion of his reasons for failing to pre~·enr 

or ro punish rhe perpetrarors of che tracks againsr UNA.\1S[L personnel, a direct affronr ro the 

Internacional Communiry's own att mpts to facilitate peace in Sierra Leone. 10 

59. The Majority Judgmenr in rhis r gard very conspicuously fails to make any mention of 

whether this mitigating circumstance whi h rhe Chamber found was proved, on rhe Ualance of 

probabilities, entitles Mr. Se5ay to rake e benefit of mitigating circumsrnnces with a view ro 

teducing the sentences which we have imp se on him. 

60. Since l consider this silence tO which I made no contribution, on the patr of the 

Chamber Majority ro make a pronounc enr on this issue, as a rejec.tion of Sesay's plea for 

mitigation which I find very desen:ing an well founded on this ground, l would like to dissent 

from that dedsion rejecting or refusing t grant mirigating cirwmstances in his favour after the 

Chamber had unanimously found, that S say's defence have proved mitigating circumstance on 

the 'Facilitarion of the - Peace - and - Re onciliation - Process' ground in question. 

61. I 5ay this because at the rime o rhe attick on UNAMSIL personnel for which rhe 3 

Accused persons haw been convicted, an during the leadership transirion ro Sesay from Foday 

Sankoh afrer rhe disappearance of Sam B ckarie in Decemlier 1991, r.here was no unanimity in 

rhe RUF on rhe question of disarmament ·n relation to Sankoh's detention. 

62. I entirely believe the evidence o Sesay when he testified rhat some of rhe top ranking 

officers of the RUF were against disar ament just as they were against Sesay for disarming 

without making the release of Sankoh fro prison as a condition precedent. I believe that Sesay, 

'
0 Sen tem::mg Judg.,ment para. 229. 
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in such circumstances took a grave risk in he light of the discontent and unhappiness of some of 

his colleagues at his ascension to the top osition of leadership of the RUF after Foday Sankoh 

and afrer Bockarie abandoned the movem nt in December 1999. 

63. In fact, I belie,·e the statement o H.E. Alpha Konare, rhe former Presidenr of Mali in 

which he said. 

In comrast, there were some of the rh.-r Senior Commanders who did nm wanr to disaml 

unl<'55 Sankoh was released rrnm pri on. 

64. I abo entirely attach credit to a d believe the statement of the former SRSG Oluyemi 

Adeniji who reinforces the tesdmonial f Ex President Konare and also recognizes Sesay's 

contribution in the following words: 

As the peace process ptogre~$ed to d sarmament 6tage, Sesay showed rhar he was able to make 

promises and keep them. He MS, u doubtedly directing a lm of his energies towards bringing 

rhe RUF to disarmament in the face of internal opposition: 1 

65. I can indeed attest ro the fact th t rhe Chamber unanimous Decision on this is~ue was 

Lnfluenced by rhe testimonies of these m.·o dignitaries. 

66. In the light of the foregoing an lysis, Sesay, in my opinion, more than deserves ro be 

accorded mirigatlng circumstances on the e score, for his positive involvement in rhe facilitation 

of rhe peace and reconciliation process i Sierra Leone that was championed and patronised by 

some Heads of Stare of the West Afric-an egion, including Ex President Alpha Konare of Mali. 

67. There may well have been nope ce if Sesay did not embrace the peace process and take 

the bold and risky initiarive co encourag disarmament. If Sesay were not on board the peace 

process, peace would in any event, have c tainly been achieved in Sierra Leone but, l dare say, at 

a renewed, continued, and bloody cost, w ich, we must admit, Sesay pre-empted and prevented. 

68. In rhis regard. and ro demonstr te that Sesay rook a risk ro facilitate the peace process 

e,·en when Sankoh was still in detention I again entirely believe Sesay's evidence when in his 

testimony he raid the Chamber of how h was rebuffed by Sankoh when he paid him a visit at a 

rime he was hospitalized in rhe Choithran Hospital. 

69. Accordingly, I, for my part, and in light of the foregoing, do clearly find and conclude 

that Sesay is entitled ro benefit from mid ating circumstances in this sentencing judgment for his 

positive of contriburion to the restoration of peace in Sierra Leone. 

1 !. KALLO 'S PLEA IN MITIGATION 

'
1 Se"ntencing Judgement, para. 237. 
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70. Kallon, the 2nd accused, make a plea, amongst other grounds and reasons he has 

ad\'anced, thar mitigating circumstances e accorded ro him under Arncle 6(4) of rhe StanHe 

which pwvides as follows: 

The fact rhat an Accused person aued pursua t ro an o:rder of a govemmenr or of a superior shall nor 

relieve him or he1 of Criminal responsibility ut may be considered in mirigarion or punishmem if the 

Special Court derermines char jusrice so requi es. 

7 l. The Chamber is accordingly e owered, if it so decides in the interests of justice, to 

accord Kallon, the mitigaring circumstanc ~ he is soliciting. 

72. On the Kallon submission and lea, l observe thar an analysis of the evidence and the 

Command StrucnHe of the RUF shows t at e\·en though Kallon, at the time of the UNAMSIL 

Personnel incident, was rhe Battle Group ommander, he was under the orders of Sesay who was 

rhe Barrie Field Commander. In additio and on the other hand, he aho received insrrucrions at 

rimes direcrly from foday Sankoh. lndee , as we have learnt from the testimony of the Defence 

witnes.,es, Sankoh could communicate di ectly with any commander ar whatever level and issue 

instrucrions to him direcrly wlthout passi g rhrough his superior in hierarchy, and vice versa, 

73. As l have memioned in the Sesa analysis, all the RUF Commanders were not in favour 

of disarmamenr. Foday Sankoh hims lf who had earlier con~enred ro disarmamenr was 

beginning ro retract from rhe process. 

74. What is in facr also established om the records is the fact that Kallon was quite dosed 

and foirhful ro Sesay. He was in fact o his side during rhe RUF leadership race where Sesay 

faced opposition from formidable front ine aspirants like Mike Lamin, who conditioned RUF 

disarmament ro Sankoh's release from pri on.2
! 

75. In facr, from the communicati ns between Sankoh and Officers on rhe ground like 

Kallon, it was dear, and I make th r inference and condu~ion from the surrounding 

circumstances and comportment of th Commanders on rhe grounds that he gave rhern 

instrucdons nor tO cooperate and longe in rhe process and rhar if they did, rhey would mcur 

severe penalries. 

76. Such instructions, corning fro Sankoh, rheir leader who was described as being very 

err.uic and who even execured dme a sociates like Mobamed T arawally21 had ro be taken 

seriously. 

21 Sentencing Judgment, para. 259. I 12 
Tesi:imony ol Se5ay - Trarucripr of IT systemzo 

14 



ss~r;-
n. From rhe build up ot events frm mid April 2000, it was clear, and I again make this 

conclusion through an inference from th facts and situation on the ground, rhar the RUF no 

longer wanted to conrinue with the disan ament process and rhat they had received instrucriorn, 

in rhis regards from the hierarchy ro stop he process. The violent Gbao eruprion and intrusion 

as we have found, in rhe DDR Camp, demanding the relea~e of disarmed Child Soldiers, 

followed by the RUF attacks on UNAMS L Staff in Makump, was as a resulr, in my considered 

opinion, of orders recei\'ed from their sup riors, which orders obliged ro carry out under pain of 

se\'ere penalnes, nor excludmg that of 11i.s execution which m the circumstances and having 

regard to rhe command disc1plme m there movement, was nor a strange phenomenon in rhe 

RUF Organisatmn I 

78. It is therefore, my finding, anJ in so doing, I dissent from the Majority Chamber 

judgmenr rejecting it, char rhe plea for ex cuting 'Executive Orders' put up by Kallon is very well 

founded and rhat he is further, in additi n ro rhe benefit thar has been accorded to him for his 

expression of remorse which the Chambe has endorsed and found as sincere and credible, also 

enritled to rake rhe benefic of furrher mi gating circumsrances under Arricle 6(4) of the Starute, 

in rhe light of the argumenr advanced in t is regard. 

79. Very contrary to the Majority fin ing24 char Kallon has nor established on rhe balance of 

probabilities, that his life was under actua rhreat in the event thar he failed to obey these Orders 

from which I, wry respectfully dissents, I on the contrary, and from the above analysis, do find 

rhat he was acring under duress, and pursuant to superior orders and thar he faced a real and 

indeed, a possible execution if he had not executed those orders. 

80. [ agree with our general approa h in this judgmenr to highlight rhe gra,1.ty of some of 

the offences for which the Accused h w been convicted by alluding ro the scale of rheir 

commission and their impacr on rhe vi tims, particularly on rheir vulnerabiliry and rheir pain 

and suffering for purposes of determi ing the sentence ro be imposed. As l have already 

mentioned however, extreme caurion m t be exercised to avoid "double Counting" because the 

gra\·iry of these offences is, and relying a+ rhe jurisprudence of Inremarional Criminal Tribunal, 

clearly defined in rhe ingredients of thel offence which we have found esrablished and proven 

before arriving at a verdicr of guilty. 

12. GBAO DEFEN E SUBMISSION IN MITIGATION 

81. In their submissions in rnirigati n of his sentence, Learned Lead Coun~el for the Gbao 

Defence Team ha~ made a passlonat submission thar hi5 client be accorded mitigating 

" Sentencing J udgm~nt, paras 259.260. 
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circumstances because and incer alia, Gba has been comicted without having fired a single shot 

or having ordered that a single shot be fire 

82. I do not want to understand this submission to mean r:hat Learned Lead Counsel is, at 

chi~ stagP of the proceedings seeking to question the guiky verdict which the Chamber has 

emered against his dient. 

83. I take it railier, to tnean rhat his \ient Gbao, not having, according to him, fired a shot 

or ordering that a shot be fired, was \"e deserving of a favourable consideration, and indeed, 

eligible for that reason, for taking the ben fit of mitigating circumstances. 

84. On this issue, the considerably inima1 length of rhe sentence which fie Chamber has 

imposed on Gbao as ag;zinst the orher Z onYicts who were also sentenced on the same couna; 

and received higher terms of imprisonme t as participana; in the same Joint Criminal Enterprise, 

sends a dear message. 

85. I say rhis because Learned Lea Counsel Cammegh after all knows and appreciates 

perfectly well, that under the principles t~at governs liabiliry under the Joint Criminal Enterprise 

concept, you could, depending on rhe facp and circumsti:nces, be found guilty of an offence and 

convicted of it even without having fired e criminal shor or ordered thar one be fired. 

13. DIRECT AND INDIRE PERPETRATORS IN A JOINT CRIMINAL 

TERPRISE. 

86. In rhe submissions of the Defe re Teams and in particular, rho$e of the Gbao Defence 

Team, it has been argued to support th ir plea for mitigating circum,rnnces rhar in our CDF 

decision, we admitted and validated the rgument thar the liability and penalty to be inflicted on 

indirect perpetrator, like was found in fa our of Accused Persons in the CDF case, should indeed 

be less than that of the direct perpetr,tors of the crimes charged under rhe Joint Criminal 

Enterprise liability. 

87. Paradoxically, I still have to us here, the recurring example of rhe horrendous crimes 

which were committed by Sraff Alhaji and rhe insurgent rebel fighters who were under his 

control and command ar rhe time of thel commission, and wh!Ch rhe Chamber has reflected and 

narrated in borh rhe main and the sente~cing judgment in the case and do relate the Sraff Alhaji 

siruacion to rhe precedent of the CDF ca e. 

88. I consider and am respectfully f the pinion that the same measure of mitigating should, 

in thi.s regard, and on this score, be acco ded ro the three Convicts in this case. 
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14. GLOBAL OR INGLE COUNT SENTENCING 

89. Our Chamber Sentencing Judg 1ent does not go into this detail. However, in rheir 

sentencing submissions, the Prosecution s ecificalty requested the imposition of a global sentence 

and recommended a specific glob! sente ce of 60 years for the first Accused Sesay, 60 years for 

the second Accused and 40 years for rhe t ird Accused. The Prosecution howen:!r, conceded that 

the nature of rhe senrencing was ar the dis retion of the Chamber. 

90. The Defence Team, did not rate any panicula, position on this issue. In sustaining 

their option for a global sentence, the Pr,secution cites the ICTI Appeals Chamber Decision of 

the Nahimnna Case paras 322-325 where the Chamber stared rhar where the crimes ascribed ro 

the Accu~ed regardless of rhe1r characteris tion, form part of a single set of crimes committed in a 

giwn geographical region during a specifc period of time, it is appropriate for a single senrence 

to be imposed on all convictions, if r..he T ial Chamber so decides. 

91. We, ha,;e in the exercise of our discretion in this regard, opted for a Count by Counr 

sentencing ;ind ordered the sentences o run concurrently with the rime already served in 

custody, of course credited to each Accus d. While I make no parricuhr preference for one or the 

other senrencing method, this decision ighlights the fact that it is an option ro be left to the 

Chamber for a decision. 

92. lt now stands in the jurispnide ce of International Criminal Tribunals, including rbt 

of the Appeals Chamber of the Special ourt for Sierra Leone, rhe Chamber if it ~o decides can 

impose either a global sencence or a aunt by Count sentence and order it to run either 

concurrently or consecutl\·ely. 

Requ.w for lndu.lgena 

9j_ I would firsr of all crave the in lgence of any reader of this opinion for the absence or 

inaccurate footnoting which is necessary in the articulations of this text This is due to the facr 

that at the time of filing this Judgemenr nd Opinion roday, the IT system is out of order. In view 

of the precipitated nature of this filing w icb is due ro circumstances independenr of my conttol, 

I imagine that a corrigendum on rhe foomoting and orher minor editorial corrections wdl 

become necessary afrer rhe filing and pu lication of the Senrencing Judgemenr and rhis Separare 

Concurring and Partially Dissenting Opi ion. 
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Done at Freetown, Sierra Leone, this S'h ay of April 2009 
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