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nm APPEALS CHAMBER ("Appeals Chamber") of the Special Court for Sierra Leone 

r·;;pecial Court") composed of Justice Renate Winter, Presiding Judge, Justice Jon Kamanda, 

Ju;tice George Oelaga King, and Justice Emmanuel Ayoola; 

SI:IZED of the "Prosecution Notice of Appeal and Submissions Regarding the Decision 

Cc,ncerning Protective· Measures for Witness TFl-062," dated 30 October 2008 ("Prosecution 

,\~•peal"); 1 

CONSIDERING the ''Defence Response to Prosecution Notice of Appeal and Submissions 

Regarding the Decisi )n Concerning Protective Measures for Witness TFl-062," filed on 7 

November 2008 ("Defonce Response");2 

HER.EBY DECIDES the Motion based on the written submissions of the Parties. 

I. INTRODUCTION 

On 29 February 2008, the Prosecution applied to introduce in written form the prior 

1est1mony of Witness r r 1-062 pursuant to Rule 92bis. The Prosecution submitted that Witness 

TF' I -062 was subject tn protections ordered by Trial Chamber I in its 5 July 2004 Decision on 

Pro:;ecution Motion for Modification of Protective Measures for Witnesses ("RUF Protective 

Me11s11res Decision").3 On 15 July 2008, the Trial Chamber issued its decision on the Prosecution's 

reqt1est, stating that 

the prior trial tra ,scripts and related exhibits relating to the testimony of ... TF 1-062 . . . 
be admitted into evidence pursuant to Rule 92bls provide that the Prosecution . . . make 
(Witness TF 1-062] available for cross-examination by the Defence.4 

Following the T·ial Chamber's 15 July 2008 decision, the Prosecution notified the Trial 

Chamber of the witness's availability for cross-examination on 23 September 2008 and renewed its 

'lotilication that the witness was subject to the protective measures ordered in the RUF Protective 

l'ro1.Jcuror "· 1'uylor. SCSL-03-01-T-65I, Prosecution Notice of Appeal and Submissions Regarding the Decision to 
t 'one\ rning Protective Measures for Witness TFJ-062, 30 October 2008 (" Prosecution Appeal"). 
· Pro.:erntor v. Taylor, SCSL-03-01-T-660, Defence Response to Prosecution Notice of Appeal and Submissions 
Regar fa1g the Decision Co 1ceming Protective Meosures for Witness TFl-062, 7 November 2008 ("Defence 
R.:sponse "') 

l'ro.t\'rntor ,., Sesay et al .. SCSL-04-15-T, Decision on Prosecution Motion for Modification of Protective Measures 
f,>r W 1.n,:sses. 5 July 2004 ('·HUF Protective Measures Decision"). The Prosc:1:ution acknowledges that it did not state 
then II hi,1 it asscns now on appeal that the witness was also subject to protections ordered in the CDF Decision. See 
l'ro~.:c1111on Appeal. para. 5. 
' l'ros~cwio11 v, Taylor, SCSL-03-01-T-556. Decision on Prosecution Notice under Rule 92bis for the Admission of 
l·l'ide1..::e Related to Inter Alfo Kencma District and on Prosecution Notice under Rule 92bis for the Admission of the 
Prior 1',mimony ofTFl-036 into Evidence. 15 July 2008, p. 6. 
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Vleasures Decision.5 On 23 September 2008, before the witness took the stand, the Prosecution 

af4in notified the Trial Chamber that the witness was subject to protective measures that had been 

ar•plied in cwo previous proceedings at the Special Court. The Prosecution stated that the applicable 

protective measures were those ordered in the RUF Protective Measures Decision.6 

l . 1 lowever, after hearing from the Parties, the Trial Chamber held by oral decision (the 

"Impugned Decision") that the RUF Protective Measures Decision did not provide Witness TFl-

062 with protective mt!asures, stating: 

This is a ruling on a submission concerning the protective measures of witness TF 1-062. 
Having considered the decision of Trial Chamber I of 5 July 2004 fully, we have rendered 
our decision that witnesses not in categories A, B and C are not subject to the protective 
measures and rhis applies to the current witness TFl-062. Accordingly, we hold that he 
does not enjoy protective measures. 

On the questicn of the protective measures accorded to him in the AFRC trial, we note 
that on that particular occasion the issue and the question of his protective measures was 
nor raised by the Defence and the decision of this Trial Chamber in regard to that witness 
was then premised on an assumption lhat the protective measures existed. However after 
a more recent and more close examination of the decision we arc of the view, as I have 
already noted, that he does not enjoy those protective measures.7 

..i As the Trial Chamber noted, it had previously interpreted the RUF Protective Measures 

Decision not to provic.e protective measures to so-called "Group I" witnesses (fact witnesses) who 

w1:rc not included in Sub-Category A, B or C.8 Accordingly, the Trial Chamber found that no 

pr,:vious protections applied and required the witness to testify without protection. The witness 

re used. 

'· On 25 September 2008, the Prosecution apptiied for leave to appeal the Impugned Decision.9 

In granting the Prosecution 's application for leave to appeal, the Trial Chamber stated that it was 

!>a• isfied that the Prosecution had met the conjunctive conditions of exceptional character of the 

issue as it relates to witness protection, and that irreparable prejudice resulted as a key witness for 

1h1: Prosecution became unwilling to testify as a result of the rescinded protective measures. 10 

' P· nsen1tion v Taylor. SCSL-03-01-T-568, Public with Confidential Annexes B & D - Amended Prosecution Witness 
I 1s1 for the Weck of 15-19 September 2008 & Prosecution Witness U~t for Week of 22-28 September 2008, 8 
'-;cptember 2008. para. 2, Annex 8 . 
' I' wscript. 23 September 2008. p. 17036. 
' r ·anscript. 23 September 200R. p. 17043. 
'T·anmipt, 6 May 2008, pp. 9101-9123. 
1 S•t> Proserntor 11. Sesay et al., SCSL-04-15-T, Decision on Prosecution Appeal of Decision on the Sesay Defence 
Mc1k,n Requesting the Lift,ng of Protective Measures in Respect of Certain Prosecution Witnesses, 23 May 2008. 
,., , rosecutor v. Taylor, SCSL-03-1-T-645, Decision on Confidential Urgent Prosecution Application for Leave to 
•\p ,cal Oral Decision Rcg.irding Protective Measures for WitnessTFl-062, 24 October 2008, p. 3. 

2 
<:,ti:e No. Sl'SL-2003-0I -AR73 13 November 2008 



Il. SUBMISSIONS OF THE PARTIES 

A. The Prosecution Appeal 

f1. The Prosecutic n's submissions organized nominally in two grounds of appeal are essentially 

th ·ee-fold: tirsl, that the Trial Chamber erred in law in erroneously interpreting the RUF Protective 

M::asures Decision; second, that it erred in law and in fact in failing to find on the facts before it 

1ha1 Witness TFl-062 was subject to protective measures11 and; third, that it failed to correctly 

in1t!rpret and apply Rule 75(F) of the Rules. 

., The Prosecution first contends that the Trial Chamber erred in deciding that Witness TFI-

06:'. was not afforded protective measures by the RUF Protective Measures Decision. In this 

re~oec1, the Prosecution notes that although the list. of witnesses included in the 26 April 2004 

Prosecution Disclosun: Materials, which included Witness TF 1-062 as one of the 266 witnesses, 

was not attached to the 4 May 2004 Prosecution Renewed Motion, it was incorporated by 

reference. 11 According to the Prosecution, the 4 May 2004 Prosecution Renewed Motion, read 

together with the 26 April 2004 Prosecution Disclosure Materials made it clear that sought 

prc-iective measures encompassed those fact witnesses included in the 26 April 2004 Prosecution 

Dii :losure Materials and not only those witnesses requiring additional protective measures.13 

8. The Prosecution recalls that tbe 266 witnesses included in the 26 April 2004 Prosecution 

Oi5dosure Materials were divided into two categories: i) Witnesses of fact (Group I) and ii) Expert 

witnesses and witnessfs who have waived their right to protection (Group 11). 1◄ Sub-categories 

1vcr·! created for those Group I Witnesses who required additional protective measures, namely, A) 

1' 1c1 •ms of sexual assault and gender crimes; 8) Child witnesses and; C) [nsider witnesses.15 Sub­

.::m·gories A. B and C •)f Group I amounted to 87 witnesses. 16 According to the Prosecution, it is 

.:le, r tha1 it requested protective measures for all witnesses of fact and not only those 87 witnesses 

requiring additional prNective measures. 17 The Prosecution further points out Trial Chamber's I 

' lb11I .. para. 52. 
' i f'ri>s(:cution Appeal, parn. 19. 
1 11ml. para 32. citing 4 Ma) 2004 l'rosecution Renewed Morion, para. 2. 

'
1 /hid., para. 19. 
' lbt:l .. para. 33. citing 4 Ma, 2004 Prosecution Renewed Motion, para. 3 . 
. , lh, ·1• 

• /h,d .. paras 3J-35. The Prosecution specifically relies on its observation contained the Renewed Motion that "lhe 
uc1ual number of witnesses who will be subject to the protective measure . .. will be less than 266," which would have 
hecn needles.,. had it required protective measures for only the 87 witnesses listed in categories A, Band C. 

J 
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1)\1 n understanding, e,cpressed in the RUF Protective Measures Decision that under the Renewed 

\.1otion. Group I (witnesses of fact) did not solely consist of Sub-Categories A, B, and C. 18 

tJ. The Prosecuti<1n submission that the RUF Protective Measures Decision granted protective 

m ~asures to all witnesses of fact, including TF 1-062, is further based on the implementation of that 

D,:cision in both the RUF and AFRC Trials, where the witness testified under basic protective 

m,:asures. iu With resFect to the AFRC Trial, the Prosecution contends that the Trial Chamber erred 

111 ·uling that the application of protective measures in the AFRC Trial, which was "premised on an 

ns:,umption that protective measures existed,"20 was mistaken? With respect to the RUF Trial, the 

Pr,1secution argues that the Trial Chamber "erred in that it overruled and/or limited the decision of 

an :ithcr Trial Chamber in finding that the witness was not covered by protective measures under the 

RLF Protective Measures Dccision.22 

IO Secondly, the Prosecution contends that the Trial Chamber erred in law in fail ing to give 

dl::ct to existing prowctive measures. Assuming a.rguendo that the RUF Decision did not grant 

prc 1tectivc measures to Witness Tfl-062, the Prosecution contends that the witness was afforded 

prc tection in the CDF Decision. Accordingly1 regard less of any interpretation of the RUF Decision, 

Trial Chamber 11 was obliged under Rule 75(F) to recognize and implement the protective measures 

ufforded to the witness in both the CDF and AFRC Trials, until rescinded or varied.23 

·I. Thirdly, the Prosecution contends that the Trial Chamber erred in law in failing to correctly 

inre·rpret and apply Rule 75(F), and committed a discemable error in the exercise of its discretion. 

According ro the Prosecution, Rule 75(F) contemplates a variation or rescission of protective 

measures granted in a 1irst proceeding at a request of a party to the second proceeding, not at the 

disc.retion of the Trial Chamber.24 Further and as a consequence, because a rescission of protective 

mc,.sures must be based on a showing that the witness is no longer in need of protective measures,25 

~ Ibid .. para. 3<>. citing RUF Protective Measures Decision, n, 6 (stating that "Even though the wording and structure of 
1hc /\lotion gives th~ imprcs~ion that Group I only consists of Sub-Categories A, B & C, this is obviously not the case, 
a~ th: number of A, 0, & C ,l'itncsscs amounts to 87 . .. , there arc only 7 expert witnesses ... , and no witness has so 
lur waived his/her right"), 
,., //,, 1• para 37 
: .. /hi'!., para. 40 
·, Prc•,ecu1ion Appeal. para. , 0. 
•: /hi .. ' .. para. 41 
• /h, .... paras 43-45. 
'' lb1.i., paras 48-49. 
:; /h1,1 .. para. 49 
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Lhe Trial Chamber's Decision led the Chamber to fail to require the Defence to make the proper 

,;I .:>wing before lessening or rescinding protective measures.26 

B. The Defence Response 

I.'. In response, the Defence considers that the Trial Chamber did not err in law or in fact in 

01 ,foring Witness TF 1-062 to testify in open session and contends that protective measures which 

w:·re in place during 1estimony in the AFRC and CDF Trials do not apply muratis murandis to his 

tt ,timony in the Tayll•r Trial.27 

i: , First, the Defence considers that the Trial Chamber correctly interpreted and applied Rule 

7~ (,F). Whi le Rule 75(F) requires a Trial Chamber to apply orders of protective measures from 

arnther trial, it does rot require it to follow an improper implementation of an alleged order from 

previous trials.28 

14 Second, the De.fence asserts the inapplicability of the CDF Decision on protective measures, 

111 view of the fact that when the Prosecution notified the Court, in the Taylor Trial of its intention 

10 rely on TFl-062 testimony in the AFRC Trial, it referred to the RUF Protective Measures 

D1:c1sion, not the CDF Decision. Furthermore, the CDF Decision does not specifically list the 

w11ness a~ a protected witness.29 The fact that the witness testified in the CDF Trial under 

pr,)l!:ctivc measures does not cure the deficiency in the CDF Decision but simply means that Trial 

Chamber I had been mistaken in allowing him the benefit of protective measures.30 

, 5 Similarly, the Defence considers that Trial Chamber II in the AFRC case made a mistake in 

ctll:,wing the witness protective measures, on the assumption from the Chamber that the RUF 

Pmtective Measures Decision covered Witness TFI-062 based on the fact that no argument was 

m, j c to the contrary b:1 the Defence counsel. 

16 The Defence further asserts that the Trial Chamber did not err in its interpretation of the 

R ll F Protective Meas1 ,res Decision and contends that the Prosecution is unable to provide any 

sp1:citic evidence to .;how that Witness TFl-062 was granted protective measures under the 

·' /111d,. para 50. 
- · C .::tence Response. para. I . 
. i /1110 .. para 11 
:-• /1,,u . par:i. I 4 
4 

/l•1d .. para. 15. 
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Ot!Cision. According to the Defence, had the Prosecution intended to include further witnesses in 

G1·oup I outside categ,)ries A, B, and C, it would have created a fourth category.31 

I ; . The Defence finally alleges that the Trial Chamber's Decision does not prejudice the 

P ·o:,ecution and that the Chamber did not commit an error of such gravity that it invalidates the 

Decision. 32 It considt·r that the Trial Chamber's Decision that Witness TFl-062 was not covered by 

pre-existing protectivi: measures under the RUF Protective Measures Decision does not prevent the 

Prnsecution from rcqt.esiling protective measures on behalf of the witness.33 

III. DELIBERATIONS 

Ii:, Pursuant to RL le 7S(F) and Rule 75(0) of the Rules, a witness in a second proceeding at the 

Special Court retains ·:,rotective measures ordered in the first proceeding unless the Chamber of the 

second proceeding, at the request of a party, determines there are changed circumstances such that 

th :,. witness no longer ·1eeds the extant protective measures.34 It is therefore presumed that a witness 

granted protections in a proceeding at the Court will benefit from those protections in all subsequent 

pr:,ceedings.35 These protective measures, which are the consequence of a Court order, cannot be 

waived by a witness t'!im/herself. Rather, they can only be varied or rescinded by a subsequent 

,)r:ler. Even when an existing protective measure is varied, rescinded, or augmented, these changes 

apply only with regard to the second proceeding.36 

: CJ With regard t,) Witness TFl -062, the Prosecution provided timely notice to the Trial 

Chamber advising that the witness was subject to protections ordered in the RUF Protective 

M,:·asurcs Decision, ,-he Prosecution also provided notice, albeit inconsistently, that the witness 

wu subject to protecti;ms in the CDF Decision. The Trial Chamber, applying a construction of the 

Rt. F Protective Meastres Decision it adopted in its decision of 6 May 2008 with regard to Witness 

n 1--215. considered that Witness TF 1-062, like all so-called "Group I" witnesses (witnesses of 

fan ) who were not listed in Sub-Category A, B or C, was not subject to protection pursuant to the 

· !. :,d. panis 17- I 9. 
·• /. :1d , paras 24-25. 
· • / ,:id. 

'·' ·1 his 1s also 1:onsistcnt wi :h the /\ppcnls Chamber's recen1 jurisprudence. See e.g., Prosecutor v. Taylor, SCSL-2003-
,)J. r. D1:i.:isio11 on Prosecution Appeal Regarding the Decision Concerning Protective Measures of Witnc~s TF 1-168, 17 
( l~tnbcr 2008, 
" .'1<e Prosecutor v. Tay/o.·, SCSL-2003-01-T, Decision on Prosecution Appeal Regarding lhe Decision Concerning 
Pro :~ctive Measures of Wit'less TFl -168, 17 October 2008, para, 20 (noting there is a "strong presumption that witness 
1iro cction measures that w ~re found to be necessary for the protection of a witness before the Special Court in one 
\1ro,:etding will be maintained for that witness in additional proceedings), 
fi Ruk 75(]) states in full: '"If the Chamber seized of the second proceedings rescinds, varies or augments the protective 

in.:, :;ures ordered in the firs proceedings, these changes shall apply only with regard to the second proceedings." 

6 
< as,: No. SCSL.-2003-0l-AR73 I 3 November 2008 



RUF Protective Measures Decision and therefore required the witness to testify without protective 

mea.sures. 

:w The question on appeal is whether the Trial Chamber erred in law or in fact in concluding 

1hat the witness was not granted protective measures in a previous proceeding. 

Witness TFl-(162 has testified in two previous proceedings at the Special Court. In the CDF 

Ti·ial,37 the witness te:;tified on 11 February 2005 using the pseudonym Witness TF2-022 and from 

twhind a screen. The· protections applied in the CDF Trial were pursuant to protective measures 

o,dered by Trial Chamber I in the CDF Trial.38 

The witness then testified in the AFRC Trial39 on 27 June 2005, again from behind a screen 

ard using a pseudonym. In the AFRC Trial, however, Trial Chamber II-comprised of the same 

ludges as the bench ir, the Taylor Trial-applied protective measures that were ordered in the RUF 

r, al. Because the Al'RC Trial was applying the protective measures ordered in the RUF Trial, the 

w mess testified as Witness TFl -062.40 In the AFRC Trial, the witness was presented as a 

··F·oteclive Group I" witness.4 1 The protective measures were not rescinded or varied during or 

between 1he Lwo proceedings. 

2.1 The Prosecution rightly notes that the protective measures ordered in the CDF Trial are still 

in effect, if they apply to Witness TFl-062, because they had not been varied or rescinded.42 

However, the protectic>ns ordered in the CDF Protective Measures Decision are the same as those 

1lw Prosecution submits were ordered in the RUF Protective Measures Decision. Further, the 

Pr isccution submitted to the Trial Chamber that the applicable protective measures were those 

()r,·ered in the RUF Protective Measures Decision, therefore the Appeals Chamber confines its 

an:1lysis to that decision. 

24 Turning to the ,cope of the RUF Protective Measures Decision, the Appeals Chamber notes 

lh,11 prior to joining 1he cases of Issa Hasan Sesay, Morris Kallon and Augustine Obao, Trial 

•· l'•·nsl!cutor v Norman, F,fana and Kondewa, SCSL-04-14-T {"CDF Trial"). 
" ''rnser:mor v. Norman et al., SCSL-04-14-T, Decision on Prosecution Motion for Modification of Protective 
~erisurc~ for Witnesses, 8 , une 2004 (''CDF Decision"). 
,., I 1·n.1N·111or 1•, Brima, Kamara and Kanu, SCSL-04-16-T ("AFRC Trial"). 
" ' /'r1 1sec111or v Brima et ,1/ .• SCSL-04-16-T, Confidential Prosecution Proposed Order of Third 10 Witnesses to be 
l "all~d a1 Trial and 111cir St 1tcmcnts, 12 April 2005, p. 7280. 
-1 (.11(! 

: • ·0s1:cution Appeal, pam 4. Wicncss Tfl-062 confinncd his proteclions on the record before the Judges of Trial 
Ch1:mbcr II in the AFRC Trial, stating (T. p. 17036, 1120-25.) 
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C 1amber I had issued protective measures in each of the cases at the pre-trial stage.43 Because 

these protective measures were applicable at the pre-trial phase, and because the Prosecution sought 

a<ld:tional protections for some witnesses (namely insider witnesses, child witnesses and victims of 

o:;nual violence), on 2 April 2004 Trial Chamber I ordered the Prosecution to file a renewed motion 

fer protective measurc,s 

for each witness who appears on the Prosecution Wimess List, which will be filed on 26 
April 2004 in accordance with 'Order to the Prosecution to File Disclosure Materials and 
Other Materials in Preparation for the Commencement of Trial,' of I April 2004. The 
motion shall •;pecify the fonn of protection being sought for each witness including 
delayed disclosure, pseudonym, face distortion or closed session, to the extent that the 
Prosecution can provide such specification. This motion shaU further provide an 
overview of tlie reasons for the protective measures sought for witnesses whose names 
appear on the witness list. In this regard, the TriaJ Chamber finds that the Prosecution's 
reference to specific categories of witnesses may facilitate the Prosecution's task .... 44 

On 26 April 2004. the Prosecution filed the disclosure materials ordered by the Trial 

Chamber on I April 2004 (and referred to by the Chamber in its 2 April 2004 order, quoted 

atove).45 The 26 Apri I 2004 Prosecution Disclosure Materials included among other things a list of 

rh•. pseudonyms of ea1:h the 266 witnesses the Prosecution intended to call at trial, and a summary 

for each witness appearing on that list. Witness TFl-062 was included on the list and a summary 

lo· the witness was pmvided.46 

2(: On 4 May 2004, the Prosecution filed its renewed motion for protective measures pursuant 

10 T"ial Chamber l's order of 2 April 2004, quoted ahove.47 The Prosecution stated that it "divided 

th,: 266 witnesses (lis1ed in the 26 April 2004 Prosecution Disclosure Materials] into 2 groups: (f) 

witnesses of fact and (II) expens/those who have waived their right to protection."48 The 

i>r,1secution continued that ''[w]ithin group I, the witnesses are further divided into 3 categories, 

namely: (A) victims )f sexual assault and gender crimes; (B) child witnesses and (C) insider 

" 1'rflsecu1or v, Sesay, sc,a.-03-05-PT, Decision on the Prosecutor's Motion for Immediate Protective Measures for 
Wi.ncssc~ and Vic1ims an< For Non-public Discloser, 23 May 2003; Prosecutor v. Kai/on, SCSJ,-03-07-PT, Decision 
on th,: Prosccmor's Motinn for Immediate Protective Measun;s for Witnesses and Victims and for Non-public 
I >1!dosur.:. 23 May 2003: Prcsecuior v. Gbao, SCSL-03-09-PT, Decision on the Prosecutor's Motion for Immediate 
i'mteclive Measures for Witnesses and Victims and for Non-public Disclosure, 10 October 2003. 
1
·' l'-r,secutor v. Sesay et al . SCSL-04-15-PT, Order to the Prosecution for Renewed Motion for Protective Measures, 2 
'Ip ·ii 2004. p. 4 
1
' /'•·rnecutor v. Sesay el a, ., SCSL-04-1 5-PT, Materials Filed Pursuant 10 Order to the Prosecution to File Disclosure 

\4urerials ond Othi:r Matcri,11s in Preparation for the Commencement or·rrial on l April 2004, 26 April 2004 (''26 April 
lll{ 4 Prosecution Disclosure Maicrials"). 
"" 2r, April 2004 Prosecu110,1 Disclosure Materials, at pp. 20S I, 2071. 
'' I msecuror , .. Sesay et al . SCSL-04-15-PT, Rcaewed Prosecution Motion for Protective Measures Pursuant to Order 
io the Prosecution for Rcr,cwed Motion for Protective Measures dated 2 April 2004, 4 May 2004 ("4 May 2004 
l'ro,ccu1ion Renewed Mouon'"), 
"' J,.,,J . para, 3 
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w1tnesses.'·~9 In Ann!X A, the Prosecution provided lists of the pseudonyms of the 33 Group I-A 

,,. itnesses. 28 Group 1-B witnesses and 26 Group 1-C witnesses. In Annex B, the Prosecution 

provided the list of 7 Group Tl witnesses. The Prosecution stated that it "wishe[d] to emphasize that 

th:: categorization of witnesses is based on the witness list filed on 26 April 2004."50 "For all 

w messes of fact or lay witnesses," the Prosecution requested among other things "that the current 

orders authorizing non-disclosure of the identity of Prosecution witnesses to the public . . . remain 

,n force. Accordingly the Prosecution request[ed] that witnesses of fact testify in court using 

ps:.:udonyms and from beihind a screen that will shield them from public view, "51 

On 5 July 2004, Trial Chamber I issued the RUF Protective Measures Decision on the 4 

M ~y 2004 Prosecution Renewed Motion. In its discussion of the parties ' submissions, Trial 

ll amber I not.ed that Lhe Prosecution divided its witnesses into two groups, based on the witness 

lis field on 26 April 2004, as follows: 

I. Witness,:s of Fact 

Categori~s within this group 

A. Witnesses who are victims of sexual assault and gender crimes 

B. Child witnesses 

C. Insider witnesses 

11. Expert Witnesses and witnesses who have waived their right to protection. 52 

28. In a footnote, the Trial Chamber explained that it understood Group I to include witnesses 

11ot listed in Sub-Categories A, B or C, (hereinafter "residual Group 1 witnesses") stating: 

hen though the wording and smicture of the (4 May 2004 Prosecution Renewed Motion] 
gives the impression that Group l only consists of Sub-Categories A, B & C, this is 
obviously not th.~ case, as the number of A, 8 & C witnesses amounts to 87, see Annex A 
of the [4 May 21)04 Prosecution Renewed Motion], there are only 7 expert wimesses, see 
Annex B of the (4 May 2004 Prosecution Renewed Motion), and no witness has so far 
waived his/her r ght. 53 

_!ti_ The Appeals Chamber finds that the Trial Chamber proceeded with the understanding that 

1he ;cope of Group I included residual Group I witnesses that were not listed in Sub-Categories A, 

H or C ( including Witness TF 1-062), when it granted the 4 May 2004 Prosecution Renewed 

V101ion. 5~ With the uncierstanding that Group I witnesses included residual Group I witnesses not 

• '/ht I 

th, .'. para 5 
" !h,.: . parn. 20 
,: KL :-· l'rotcctive Measures I >ecislon, para I. 
" //,/., . n. 6 (cmphasis added . 
',,.,.,. Disposi1ion. 
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li·,t~;d in the annexes 10 the 4 May 2004 Prosecution Renewed Motion, but which were listed in the 

w1111ess lis1 included in the 26 April 2004 Prosecution Disclosure Materials, the Trial Chamber 

01dcred "for alt witne~;ses in Group I (witnesses of fact)".,. that all witnesses shall be referred to by 

p!l!udonyms at all times during the course of proceedings ... [and t)hat all witnesses testify with 

th.• use of a screening device from the public."55 

~I The Prosecution's submissions in the RUF Trial should have explicitly stated those 

w :nesses in Group I that were not in the named Sub-Categories. However, the RUF Protective 

Measures Decision-{ln its face and read in context-clearly provides protections to all of the 266 

w11nesses listed in the 26 April 2004 Prosecution Disclosure Materials and categorized in the 4 May 

2004 Prosecution Renewed Motion. The Trial Chamber therefore erred in law in adopting an 

incorrect construction of the RUF Protective Measures Decision, and in fai ling to give effect 

1111.•iatis mutandis to the: protective measures ordered in a previous proceeding. 

11 The Trial Chamber's error is aggravated by the fact that it appears to have disregarded the 

po·;s1bility of consulting a Judge of Trial Chamber l regarding the scope of the protective measures 

I rial Chamber I ordered. This consultation is expressly provided in Rule 75(H) in order to ensure 

1hat necessary protecti,Jns are maintained and to avoid the delays and errors that may result from 

mi::interpretation of de;;isions in other proceedings. The Trial Chamber has previously considered 

11se · f "obligated" to co1sult with Trial Chamber I in the context of a decision regarding rescinding 

prolcctiw measures for another witness subject to protections for insider witnesses (Sub-Category 

l ). ;~ Although the consultation provided by Rule 75(H) is in fact precatory, use of the procedure 

\\O'.1 ld certainly have been prudent, and perhaps expected, when the Trial Chamber is adopting a 

,'onstrnction of a protec:ti ve measures decision which ( i) contradicts the application of the decision 

h~ wo preceding Trial Chambers and (ii) will deny protections to such a large number of potential 

wi tnesses. As a con~equence of not consulting with Trial Chamber I, the Trial Chamber's 

l:lrrrncous construction of the RUF Protective Measures Decision with respect to residual Group I 

w1t11esses. may have adversely affected the protective measures ordered for as many as 20 

witn.:sses.' 7 

' /lwl. Disposition. 
" rr.inscript, 16 June 2008. 1. 11829 (Tht Presiding Judge slated ·'The Trial Chamber is obliged 10 consult with Trial 

( 'hamhcr l m ~ccordMcc wi1h Rule 75(H) and a decision cannot be made on that application until 75(H) is complied 
1,•11h We bring this to the attention of the parties."); Transcript, 17 June 2008, p. 12042 (Justice Sebutinde swed, "the 
I nul Chamber was now und~r an obligation, before deciding that motion [to rescind protective measures), to consult 
with he previous Chamber that had imposed this protective measure pursuant to Rule 75(H).") 
,. Th : Trial Chamber first erroneous construed the RUF Protective Measures Decision on 6 May 2008 with respect to 
Witna:ss Tf 1-215. See Trans.:dpt. 6 May 2008, pp. 9101-9123. In addition to Witness TFl-062 and Willless Tfl-215, 
·1µh1t:en similnrly-sltua1ed Hitncsscs (e.g .• residual Group I witnesses) have testified in the Taylor Trial. See 

1 u::; No. SCSL-2003-01-AR73 13 November 2008 



IV. DISPOSITION 

BASED ON THE FOREGOING CONSIDERATIONS, THE APPEALS CHAMBER 

FJNDS that the Trial Chamber erred in law by failing to find that Witness TFl-062 is subject to 

p ·otective measures ordered by Trial Chamber I in the RUF Protective Measures Decision; 

GRANTS the Prosecution's appeal; 

SETS ASIDE the Impugned Decision; and 

0 ROERS the Trial Chamber to hear testimony of Witness TF 1-062 subject to the existing 

protective measures, unless and until they are varied or rescinded pursuant to Rule 75. 

Done this 13th day of November 2008 at Freetown, Sierra Leone. 

l rt.iscript. pp. 17486- I 74'11 . 29 September 2008 (Witness TFl-060); Transcript, pp. 17875-17878, 6 October 2008 
1Wit11es~ TFl-263); Trans,ript, 13 October 2008, pp. 18112-18113 (Witness TFl-087); Transcript, pp. 18143-18144, 
1.l lktobcr 2008 (Witness rF 1-072); Transcript, p. I 8187, 13 October 2008 (Witness TFI ~074); Transcript, pp. 18229-
18'.:]0, 13 October 2008 (Witness TFl-077); Transcript, pp. 18360-18361, 15 October 2008 (Witness TFl-304); 
l'rnnscript. pp. 18441-184H, 15 October 2008 (Witness TFl-206); Transcript, pp. 18456-18457, 16 Occober 2008 
(Witness TFl-197); Transcript, pp. 18555-18557, 16 October 2008 (Witness TFl--097); Transcript, p. 18983, 22 
Oc1,>ber 2008 (Witnesses TFl-331); Transcript, p. 19031, 22 October 2008 (Witness TFl-084); Transcript, p. 191 14, 23 
October 2008 (Witnesses TFl-098); Transcript, p. 19149, 23 October 2008 (Witness TFl-104); Transcript, p. 19284, 27 
October 2008 (Witnesses TFl-227); Transcript, p. 19315, 27 October 2008 (Witness TFl-216); Transcript, p. !9366, 28 
( 1cwber 2008 (Witness ff! •217): and Transcript, .p. 19571, 30 October 2008 (Witness TF 1-210). All but two of these 
wit 1e:;scs agreed to testify without protective measures, however, the protective measures ordered by Trial Chamber I 
,n t1e RUF Prntective Mca.,urcs Decision remain in effect until they are varied or rescinded pursuant to the procedure 
pni.·ided in Rule 75(0) - (.I). It is clear from a review of the proceedings that the Trial Chamber erroneously 
.;nn,idercd the Rule 75 pro;edurc " redundant" because it did not consider RUF Protective Measures Decision to have 
pm , idcd protection to the witnesses in question. 

I I 
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