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A SEPARATE CONCURRING OPINION OF HON, JUSTICE BENJAMIN

MUTANGA ITOE ON THE CHAMBER'S UNANIMOUS WRITTEN REASONED

DECISION ON THE MOTION FOR ISSUANCE OF A SUBPOENA TO H.E. DR,

AHMED TEJAN KABBAH, FORMER PRESIDENT OF THE REPUBLIC OF SIERRA

LEONE

This is not a Dissenting Opinion. It is a Separate Concurring Opinion which [ append
to Qur Chamber’s Unanimous Decision.

The facts of tiis Subpoena Motion are detailed in the Unanimous Decision of The
Chamber. 1 will, therefore not need to go into them excepting where 1 consider it
necessary.

THE OPINION

It is the practice in judicial proceedings that it is the responsibility of the Party secking
to rely on the evidence of a witness to establish its case to call the said witness. In
normal and classical situations, those witnesses would appear to testify on the
prompting or at the request of the party seeking to rely on his evidence.

The other extreme is where a witness, as is this case, and in a criminal proceeding, has
been prompeed and invited by the party seeking to rely on his evidence, and he cither
tails or refuses to appear to testify on his behalf. The course of action that is open to
that parry is, as we have seen it, to apply to The Chamber under Rule 54 of the Rules
of Procedure and Evidence, for the issuance of a subpoena to compel him to appear
and to testify.

I would like ro reiterate here, that a subpoena is a due process compelling alternative,
which The Chamber has recourse to as a last resort, and only after the traditional
methods of securing the attendance of witnesses have been exhausted.

As the ultimite remedy, a subpoena is, by its nature and form, a coercive and
compelling remedy. In che light of its grim and sinister characteristic, The Chamber
should jssue it very cautiously and only in extreme cases because non-compliance with
this compellin;y process necessarily entails a punitive and criminal sanction.

The Prosecution in this motion is opposing the issuance of the said subpoena on the
arounds that ir did nor fulfil the *Purpose” and “Necessity” requirements and that in

any ovent, the requesting party has not shown how and why the evidence, if adduced,
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would assist the Pary's case and why the anticipated evidence could not be obrained
without a subpocna,

As we opined and held in our Chamber Majority Decision in the Norman/Tofana

ithe “"Necessary” requirement) and thar it is for the purposes (the “Purpose”
requirement) of an investigation or for the preparation or conduct of the trial.”

The Prosecurton further muches on the issue of immunity of the President under
sScction 48(4), which was also canvasscd by the Defence in the Moton., The
Prosecution sceks the leave of The Chamber to address the issue. The Chamber, in
reaction to this, is of the opinion thar immuniry of Ex-President Kabbah 1s not an issue

in this Motion and that it would be supertluous to address it in this decision,

.l making a determinarion on this Motion, [ rely on and will apply the fundamental

tenet in Intermational Criminal Justice and Procedure which derives from universally
accepted municipal legal norms, namely, the primacy accorded to the rights of the
Accused and of the Defence, including the presumption of his innocence, in the course

of Judicial pro ccedings, and even before they are instituted.

[ say this becruse these statutory preseriptions oblige The Chamber to protect these

vimranteed and sucred due process rights such as those enshrined nor only in the
provisions of Article 17 of the Sratute of This Court in QOur Rules, but also in the
Statutes, Rules, and Instruments fixing and regulating the functioning of International

Criminal Trib inals,

S rses oy v Fofuna and Kondewa, SCSLAD4-14-T, Decision on Motions by Moinina Fofana and Sam Hinga

Nornan tor the lsstacce of o Subpoena Ad Testificandun: ro TLE. Allji Ur. Alimad Tejan Kabbaly, President

o the Republic of Siesra Leone 13 June 2006, para 38
: bl
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THE STATUTORY RIGHT IN THIS CASE

2. In this regard, Article 17(4){e) provides that the Accused shall be entitled to examine,

or have examined the witnesses against him or her and to obtain the attendance and

examination of witnesses on his or her behalf under the same conditions as witnesses

against him or her. (Emphasis added). In fact, the purport of this Motion is to move

The Chamber to ensure that the 1% Accused Sesay, secures the attendance of a witness,
namely, Ex-President Kabbah, to appear before This Chamber, and to testify on his
behalf.

13. In the contexr of this case and on a controversial subject of this nature chat keeps
surfacing in International Criminal proceedings and jurisprudence, 1 would like to
factor into the determination of this motion, in addition to thoese already propounded
in the Unanimous Decision of This Chamber as well as in the jurisprudence of other
International Criminal Tribunals, a test on which an applicatien for the issuance of a

subpocena should be grounded if it is to be granted.

THE “COMPELLING STATUTORY OR LEGAL PURPOSE” TEST

4. The test which 1 factor into this ongeing jurisprudential exploration is, whether the
issuance ot a subpocna should, amongst other criteria, be determined by whether it
would or is destined to serve a “Compelling Statutory or Legal Purpose.” This test finds
its justificatior in the institutional, starutory, regulatory, or other mandatory legal and
Human Right: prescriptions which define and are intended to protect the rights of the
Accused, such as those enshrined in the provisions of Arricle 17 of our Statute and in
the Statutes of other International Criminal Tribunals, as well as in other International

Covenants and Human Righes Inscruments.
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15. 1 recall here, t1e International Covenant on Civil and Political Rights (ICCPR), in its
Article [4(e) en the rights of an Accused in relation to this subject under review. It
stipulates as follows:

“To examing, or have examined, the wimesses against him and to obtain the
srtendance and examination of wittiesses on his behalf under the same conditions

. . . 1}
dA OWITTIIESRRES A9nat lim !

LA The provisions of these Statutes and Instruments share a common characteristic of
compelling or constraining a Chamber to act in accordance with, at times to the letter,
and sometimes, without ar all, or with a very limited latitude, option, or recourse to
exercising a discretion or the inherent or residual powers that constitute the main
source of the jurisdictional strength and force of the Courts in the exercise of their
judicial funcrions,

17, Indeed, the provisions of Article 17{(4)(¢) of the Statute of this Court on which the
merits of this notion are being decided, and even though it may not be contested that
the discretion of The Chamber in this regard is not entirely fetrered, is one of those
“Compelling Sratutory” provisions that T am alluding to in this discourse,

1% In order however, to base an application for the issuance of a subpoena against Eix-
President Kaboah on the grounds of a "Compelling Statutory or Legal Purpose,” T am
of the view thet the following conditions should be (ulfilled:

) That the evidence is exclusively in the possession or within the reach of this
witness, and cannot be obrained from other sources:

it) That it is relevant to supporting his case on all or any of the counts of the

Inedictmens;

iii) That all efforts to secure his attendance for the pre-testimony interview and for

restimony in the Court have proved aborrive despite several attempts to achieve

this:

iv) That the evidence is of a namre to vindicate the Accused on any or on all the

iounts of the Indictment;

"OCHR Intemnationa Covenant on Civil and Political Rights, 23 March 1976, Art. 14(¢) |[ICCPR).
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v) That tle witness is available in the jurisdiction and is able and capable of
appearing sefore the Court to testify on these issues, and;
vi) That the issuance of the subpoena is not sought by the Accused with a view of
cither subjecting the wimness to embarrassment, ridicule, or to expose his criminal
conduct,

The situation and facts in this case are as | have indicated, distinguishable from the

facts that were presented in the CDF case on the same issuc.

L In the CDF case, the 2™ Accused, Moinina Fofana, whose application was backed by

the 1% Accused Late Samuel Hinga Norman, applied to The Chamber for the issuance
of a subpoena against Ex-President Kabbah, the then Head of State of this Country and
who, despite repeated contacts from the Accused Persons’ representatives, was not

responding positively to pleas from them to appear and testify on their behalf.

- The Defence which the mwo Accused Persons raised all along was that President

Kabbaly was their CDYF Boss and that they had been indicted for offences which they
committed in the course of fighting against the rebel RUE/AFRC forces with a view to
restoring his Jdemocratically elected Government that had been ousted by the rebel

lorces,

- In this process, the wo Accused Persons, who have introduced the Subpoena Motion,

did not conce: | their intentions, The objective of their application was for Ex-President
Kabbah to appear in Court to testify on their behalf to the effect that they did not, as
stipulated in the Agreement and in the Statute of this Court, becar the greatest
responsibilicy for the crimes commitred during the conflict to have warranted their

prosecution.

- A further allegation that they made in a veiled manner in their subinissions was that

Lx-President Kabbah himsclf, who was commanding and materially supporting and
communicating with the lcadership of the CDF which comprised the owo Accused
Persons/Applicants, bore the greatest responsibility for the crimes which they were
alleged to have commiitted in the process and in the context of this symbolic politico

military relaticnship.

B
i

L
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%4, In fact, in his Fofana submissions filed with the Motion on the 15% of December 2005,
which were susported by Samucl Hinga Norman's, also filed on che 15" of Decernber

2005, Moinina Fofana has chis to say:

The Defence submirts that Mr Kabbah is in a position to provide evidence relevant
ro the charves contained in the Prosecution’s indictment against Mr Fofana and
his co-defendants. It is submirtted that, at times relevant to the indicunent against
Mr Fofana and his codefendants. 1t is submitted that, at times relevant to the
indicoment,  Mr Kabbah  was  commanding, materially  supporting, and
communicating with various members of the alleged CDF leadership, both from
his exile in Conakry and later from his presidentdal offices in Freetown. As further
indicared b the Prosecurion’s evidence, the Kamajors claimed to be fighting, in
part, on behalf of Mr Kabbah with a view to affecting his restoration as the
democratici llyclecred president of the nation. With respect to the question of
who hears the greatest responsibility [citation omitted] for the alleped violations
of the CDF during the conflict, the Defence submirts that Mr Kabbah_may
himself be among such a group, or, at the very Jeast, that he is in a position to
give eviden:ce regarding the relative culpability of the three accused persons. As
noted in pravious submissions, it is the Defence position that such assessments of
comparativ: responsibility arc absolutely crucial to the Article 1{}) issue [citation
ormirred](emiphasis added]. ?

25 In its Majoring Decision on the earlicr motion, This Chamber had this to say on the
arguments artizulated on the allegation of Kabbah’s “greatest responsibility™

Furthermare, even if it were to be demonstrated that President Kabbah is or
could be said to be one of the persons who bear the greatest responsibility, this
would not affect the allegation that the Second Accused could also be one of the

persons who beats the greatest responsibility. In addition, it would not mean that

the Second Accused would be absclved of any criminal responsibility thar he
would othe wise have, This evidence is not relevant for the purposes for which ir is
being sought ar this stage. Thus, in The Chamber’s opinion, Counsel for Fofana
have failed to show that the proposed testimony would materially assist the case of

the Second Accused femphasis added].?

26, In effeer, The Chamber, in its Majority Decision, confitmed in this analysis and
voncluded, that the applicavion had failed o meet the “Purpose” requirement which is
required to beek it and to provide support for the issuance of a subpoena under the

provisions of Rule 54 of the Rules of Procedure and Evidence.

* Proseenter v Fofuna and Kondewa, SCSLA04-14.T, Fofana Motion for Issuance of a Subpoena Ad Testificandum
te: Iresident Akmed Tejan Kabbah, 15 December 2005, para 13.

" Pronecrtor v Fofime and Kondewa, SCSL04-14.T, Decision on Modons by Moinina Fofana and Sam Hinga
Nornuan for the Isuace of o Subpoena Ad Testificandum to H.E. Alhaji Dr. Alimad Tejan Kabbah, President
ol ihe Republic of Sierea Leone 13 June 2008, para 38,

Clase No. SCST1-0-15-T L 7 30t June, 2008
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- Putting these ficts in the context of Slobodan Milosevi¢'s bid to sccure the attendance
of Tony Blair and Gerard Shroeder, respectively, the former British Prime Minister and
German Chancellor, to westify on the crimes for which he was indicted, his move was
denied and dizmissed by the Appeals Chamber of the ICTY, applying a 2 prong test
namely, the “Parpose” and the “Necessity” Requiremenrs and this, on the grounds that
the evidence sought to be solicited from them was not relevant to any of the facts in
issue in the case, nor is it of a nature or material to disculpate the Accused from
responsibility far the oftences for which he is indicted. .

8. In the CDF case, it is our view, given the reasons which were sufficiently canvassed in

the first "Kabbah Subpoena Decision,” that Lare Samuel Hinga Norman and Maeinina

Fofana in their submissions, failed 1o reach the threshold of establishing the “Purpose”

and “Necessity” requirements to back the issuance by The Chamher, of a subpoena for

President Kablal to appear before it and to testify on their hehalf.

26 In tact, the justification for refusing the Norman/Fofana application as We stated in
Our Chamber Majority Decision, was that it was not clearly demonstrated in their
submissions that its purpose, as stipulated in Rule 54 of the Rules of Procedure and
Evidence, was dictated by a necessiry and for purposes of pursuing an investigation or
tor the preparacion of a crial,

(0T do not have uny doubr in my mind, nor am I wavery in my conclusion, that the real
purpose for which the Fofana/Norman application was made was to vent their anger
dircetly, and ir Open Court, against the so-called witness, Kabbah, the sitting Head of
State, for sacriticing them o Prosecution, nowwithstanding their cfforts and the
casualties they incurred in the bloody struggle to reinstate him, and in the process,
ridicule him like Milosevié sought to do with Blair and Shroeder.

33 In fact, it would appear, from their submissions, that the principal purpose which the
Accused rargeted ro achieve was to subject Ex-President Kabbah to embarrassment, to
ridicule him, and to expose the fact that his involvement and conduct in the conflict as
the CDF Boss, like theirs, was also criminal.

12, In such a context, and with such intentions, they were certainly very much out of target
in fulfilling the Purpose Requirement that is required under Rule 54 of the Rules as

case Noo SCSL04-15-T 8 30" June, 2008
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their objective aas far from meeting the standards set by the “Purpose” and “Necessity”
requirements, or the "Compelling Staturory or Legal Purpose” that should have
advanced and buttressed the case they were making.

. There ts, o my mind, an issue which should be addressed in the determination of this
motion. [t is chat the Prosecution, just as the Defence in their submissions and
crtations of the passages and dicta in the earlicr Kabbah subpoena case,” have sought ro
refer diversely to the instant subpoena application and the cuarlier one which was
disposed of in our Chamber Majority Decision.”

"4, Even though tle eatlier motion was denicd on the basis of the same criteria on which
this one is grarred, 1 is my finding that these two applications, even though identical
irt their subject matrer and in the objective they scek to achieve, are distinguishable and
that the verdicr or stand adopted by This Chamber, in the carlier one, does not
swcessarily bind it o come to a similar conclusion based on similar reasons, in the later
cuse eiven the canfiguration and divergences of the facts on which the twwo applications
were made and canvassed.,

W50 In this regard and according to the Norman/Fofana applicarion, President Kabbah
who was then the sitting Head of Stare, was in a position to give evidence regarding the
relative culpabiticy of the mwo Accused for purposes of determining who bears the
“oreatest responsibility” {or the crimes they were alleged to have commitred.

©y The Chamber in the earlier case, and following a submission by the Prosecution in this
regard, took the view thae the facts on which the application was canvassed, provided
no evidence that the information sought from President Kabbah, impacts on any issue
thut 15 relevant 1o the determination of the guilt or innocence of the Accused Persons,
or t¢oany of the charees in the Consclidated Indictinent, and that in the absence of any

such evidence, he mere desire expressed by the Norman/Fofana Defence Teams o

Crasecutor v, Hingo, Fofuna and Kondewa, SCSL-04-14-T, Decision on Motions by Moinina Fofana and
S.m Hinga Norman for the Isseance of a Subpaoena Ad Festificandum to TLE. Alhaji [Dr. Ahmad Tejan
K. ihbah, President of thz Republic of Sterma Leone, H lune 2006.

Prosecutor v Sesay, Kallon and Ghao, SCS1.-04-15-T, Wnlten Reasoned Decision on Motion for
[ssuance of a Subpocna to ILE. Dr. Ahmad Tpjan Kabbah Former President of the Republic of Sierra
L. one. 307 Tune, 2008,
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examine Presicient Kabbah does not constitute a legitimate forensic purpose on which
applications for subpoenas may be granted by The Chamber.

37.0n the contrery, and in relation to this Subpoena Application, the Sesay Defence
Team submits -har Ex-President Kabbah will give evidence that would assist the defence
interests of the Accused Sesay with regards to the allegations against him in Counts 15-
18 of the Indictment.

S8 In examining this submission, [ have been conscious and aware of the Decision of the
Appeals Chamber of the ICTY in the Milosevié case® which we cited and relied on,
mier alig, in deermining the earlier Norman/Fofana case, and where we also held that
it is not enoug) that the information requested may be helpful or convenient for one
of the Parties; it must be of substantial or considerable assistance to the Accused in
relation to a clearly identified issue thar is relevant to the trial.

“o 1o is o be noted that in the instant Sesay Applicartion, it is the Applicant’s contention
that the evidence of Ex-President Kabbah is relevant in confirming his Defence on
Counts 1518 which indict him for the killing, abduction, and mistreatment of
UINAMSIL Peaze Keepers.

It is noted (rom the Indicunent on which Sesay and Others are charged, the
Prosecution allegation that by Order of Foday Saybana Sankoh, from abour May 2000,
all acrivities of vhe RUF in the Republic of Sierra Leone shall be under the direction of
the 17 Accused Issa Hassan Sesay.

-H]. Sesay alleges that the Ex-President Kabbah knows that he Sesay did not participate in
the hostage taking which had been ordered by Sankoh. Rather, as he alleges, Ex-
President Kabbaly is able two provide evidence to the effect that it was only after the
hostage taking opisode that he intervened and made a decision to remove the troops to
Kono to ensure their safery and that in so doing, he was acting unilaterally and against

the orders of Foday Sankoh. Sesay says that in this regard, he intentionally mislead

T The Prosecutor v, Milose i, IT02.54.T, Decision on Assigned Counsel Application for Interview and
Tostimony of Tony Blair and Gerhard Schroder. 9 December 2005. In this decision, the “purpose”

Topairement is referred o as the "legal fore purpose” requireient.

Case No, SCS1A04-15.T 10 30" June, 2008
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Foday Sankoh concerning the whercabouts of the hostages so as to avoid receiving any
instructions to the contrary from Foday Sankoh.

42, Sesay says that around January to April 2002, Foday Sankoh was in detention but was
taken to Cheithram Hospital for medical attention and chat President Kabbah
originated the serategy to imprison Foday Sankoh so as to disable the RUF and create
the conditions for the release of rhe detained UNAMSIL troops.,

4%, Furchermore, 3esay affirms chat Ex-President Kabbah knows that the leadership of
ECOWAS including the then President Kabbah, was responsible for Sesay taking over
the leadership of the RUF.

+d. T sum it up, the Sesay Defence concludes and submits that Ex-President Kabbah is
uniquely placed to testify about these issues which are integral to Sesay’s defence and
which will show, contrary to what is pleaded in the Indictment, that he was not
ordered ro artack or coordinate attacks against UNAMSIL troops, but that he acted
alone to protec and secure the detained VUNAMSIL troops.

=5 These factual enumerations and justifications are in my opinion, sufficiently
convincing anc explicit to justify a decision by The Chamber that the “Compelling
starutory or Leaal Purpose,” Test for the issuance of this subpocna has been mer and

that The Chamber can proceed to issuing it on the strength of this doctrine.

IMMUNITY OF PRESIDENT KABBAH

o0 As 1 indicared carlier, Doth the Defence and the Prosecution raised che issue of the
immunity of che then President Kabbah in the arguments that they have presented to
support the positions they have taken.

«7. Learned Couns:l for Sesay, Mr Wayne Jordash, went into it in some dertail. Learned
Counsel for the Prosecution, Mr Peter Harrison, did not. He indicated that if he had
the leave of The Chamber, he would.

43 The Chamber has, in its Unanimous Decision on this Motion, rightfully not addressed

it. [ will address it bricfly because ic is an issue that was neither settled by the Majority

Case No, SCSL04-15.T 11 30" June, 2008
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Decision of the Chamber” nor was it determined by the Appeals Chamber in its
Decision of the 11" of Seprember, 2006.

2,1 also, at this point in time, address this issue in addition to that of the issuance of a

-

subpoena under Rule 54 of the Rules because of the context of the Dissenting and
Minority opirion of Hon. Justice Geoffrey Robertson in the Appeals Chamber

Majority Deciston on this issue.

ON THE IMMUNITY OF PRESIDENT KABBAH

S0 On this issue Hon. Justice Robertson had this to say in his Minority Dissenting
OIpinion:

There is now such overwhelming authority that incumbent Heads of State
are amenalle to International Law that the very proposition that they have
mmmunity {rom the process of International Criminal Courts must be
viewed as the jutisprudential equivalent of the proposition that the Earth is
flac.™

“1. Hon. Justice Robertson cites Article 7 of the Nuremberg Charter which he rightfully
savs, expressly rejected sovereign immunity for military and Political leaders. That
section of the Charter reads:

The offtcial position of the Defendants whether as Heads of State or responsible

officials in Governmenr Deparments, shall not be considered as freeing them
from responsibility or mirigating punishmenr."!

92, Hon. Justice lobertson also cites Principle 3 of the 1950 International Law
Commission authoriries who stated the following principle:

The fact that a person who committed an acr which constirutes a crime under
[nternational Law acted as Head of Stare or responsible government official doces
not relicve him of responsibility under Internarional Law."

* Pruseristor o, Novman, Fofana, and Kondewa, SCS1.-2004-14-T, Decision on Motions by Moninia

F stana and Sam Hinga Norman for the Issuance of a Subpoena Ad Testificandum ro H.E. Alhaji
't Ahmad Tejan Kabbah, President of the Republic of Sierra Leone, 13™ June, 2006

** Prosecutor v. Normar, Fofana, and Kondewa, SCSL-2004-14-T, Hon. Justice Roberwon’s Dissent on
levision on Inferlocy tory Appeals Against Trial Chamber Decision Refusing to Subpoena The

I esident of Sierra Leone, 1T September, 2006 at para. 41.
|

Fand,
fond. f
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CHon, Justice Robertson finally cites Article 6(2) of the Sratute of this Court which
virtually repro duces the provisions of the Nuremiberg Charter. What 1 would observe,
with Due Respect o Hone Justice Robertson, is that those provisions offer no
protection for Heads of States but only, and only so far as it concerns crimes
commirtted by hem that fall under the regime of International Law.

It Kabbah had conumitted crimes or were charged for crimes under International Law,
Woar Crimes, or Crines Against Flumanicy, | would not have, given provisions of
Arricle 6(2) of the Statute of this Court which Hon. Justice Robertson is fully aware of,
sone into the cength 1 went in defending the applicability of the immunity thesis as |

Jdid in my Separate Concurring Opinion in that case.

- The offence for which Kabbah would have been liable for refusing to auend our

subpoena if we issued it, was contempt, Does Hon Justice Robertson in this context
wnsider - as o Crime against international Law? Is ffence of ¢ : :
consider Contompe as a Crime against international Law! [s the offence of contempt a

Woar Critne or i Crime Against Humanicy!

([ do not think Hon. Justice Robertson would characterize the ordinary offence of

!
.

contempt ax such beeause in any event, it is clear that it is not, cven if it were
committed anl 15 prosecurable, according to Hon. Justice Robertson, in an

Inrernational Criminal Jurisdiction.

THE INTERVENTIONIST THESIS AND PROPOSITION OF

HON. JUSTICE ROBERTSON

I note that Hon Justice Robertson faults This Chamber Majority Decision for not
.. . N - . . 1 .
mviting the Applicants o specily the defence which President Kabbah's evidence was
likely to be matoerial and that it was only then that we should have decided whether the
Jefence as specified was good law and whether it was likely that President Kabhaly's

evidence would assist.

. To dhis erirasty, T would, with Due Respect, like to draw Hon Justice Robertson's

attention to the fact that tor a Cgurr ro properly and fairly hold the balance and play

v No. SCSL04-15T /S 30" Junc, 2008
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noting but the role of a neutral empire, it should not, when it is not necessary, be

interventionist in its approach to cure the defects in any Parties’ Case or Submissions,

. The Fofana/Norman Motions were fully, extensively and exhaustively canvassed in

written submistions by all the Parties. The Applicants clearly, stated their position for
the issuance of a Subpoena against Kabbah. In those written submissions. This was
followed by oral submissions in Court on this very important motion, which was an
exceptional application of the provisions of Rule 73(A} of the Rules. The Applicants,
in that process, fully canvassed all arguments and cven more, that were necessary to

support their case for rhe issuance of a Subpoena.

. In those circumistances, was the Chamber, is art the risk and peril of violating principle

that for a Court to propetly and fairly hold the balance, it should not, when it is not
. . . . . . . 1
necessary, be intervenrionist in its approach to cure the defects in any Parties’ Case or

Submissions.

. The Fofana/Norman Motions were fully and exhaustively canvassed in written

submissions by all the Parties. The Applicants clearly stated their case for the issuance
of a Subpoena against Kabbah. In those written subinissions as well as in the oral
submissions in Court, the Applicants fully canvassed all arguments necessary to support

their case tor the issuance of a Subpoena to Kabbah.

In those circumstances, was the Chamber again, at the risk and peril of vielating the

principle of eqaality of arms, have descended into the battle grounds of the Parties to
rescue the case of one Party, the Applicants in this case, as Hon. Justice Roberwon
suggests, to the detriment of the Prosecurion’s case and that of President Kabbah who

in those Proccedings, was represented by his Attorney General?

. I'do not chink that Hon. Justice Robertson, sitting on appeal on a case where The

Chamber behaved the way he is suggesting, in his Minority Dissent Opinion, would
hesitate to faut- The Chamber for unwarranted, unnccessary, and partial interferences

with the due process.

It is a pleasure however to note with satisfaction, the fact that Hon Justice Roberson

hotdly wrestled with and addregepd the Presidential Immunity issue, and to have his
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thoughts in the records, not only of this Court, but also in those of International
Criminal Justice.

w5 This Last Commenr concludes the purport of this Separate Concurring Opinion.

Dated this 30" [a§ of June, 2008

A

Hon. Justice Benjurmin ¥utarega [toe, Presiding Judge
] 24 B g
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