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1. In its Decision of 13 June 2006 ("the Impugned Decision"), Trial Chamber I dismissed, by 

majority, the accused Sam Hinga Norman's and Moinina Fofana's motions to subpoena 

President Kabbah to attend a pre-testimony interview with the Defence and to testify on 

their behalf before the Special Court for Sierra Leone. 1 The Appeals Chamber is now 

seized of their appeals against the Impugned Decision. 2 

7 Both Appellants Fofana and Norman argue that the Trial Chamber erred in refusing to 

subpoena President Kabbah and seek to reverse the decision.' Since the two appeals relate 

to the same Impugned Decision and raise similar grounds of appeal, the Appeals Chamber 

will consider the two appeals in a consolidated decision. The grounds of appeal can be 

grouped into three categories: 

a. Allegations that the Trial Chamber erred in law by imposing too high a standard 

for the issuance of a subpoena;4 

b. Allegations that the Trial Chamber erred in the exercise of its discretion in refusing 

to issue the subpoena/ 

c. Allegations that Justice ltoe's Concurring Opinion contains an error of law or is 

based on an irrelevant consideration which undermines or invalidates the 

Impugned Decision. 6 

3. The Prosecution submits that all grounds of appeal of both Appellants should be denied. 7 

· Decision on Motions by Moinina Fofana and Sam Hinga Norman for the Issuance of a Subpoena ad 
tcst1f1candurn to H.E Alhaji Dr. Ahmad Tejan Kabbah, President of the Republic of Sierra Leone, filed 14 June 
2006 ("Impugned Decision"). See also, Separate Concurring Opinion of Hon. Justice Benjamin Mutanga Itoe on 
the Chamber Majority Decision on Motions by Moinina Fofana and Sam Hinga Norman for the Issuance of a 
Subpoena ad tcstificandum to H.E. Alhaji Dr. Ahmad Tejan Kabbah, President of the Republic of Sierra Leone 
("Concurring Opinion") and Dissenting Opinion of Hon. Justice Banko le Thompson on Decision on Motions by 
Moinina Fofana and Sam I linga Norman for the Issuance of a Subpoena ad testificandum to H.E. Alhaji Dr. 
Ahmad Tcjan Kabbah, President of the Republic of Sierra Leone ("Dissenting Opinion"), appended thereto. 
: Decision on Motions by the First and Second Accused for Leave to Appeal the Chamber's Decision on Their 
Motions for the Issuance of a Subpoena to the President of the Republic of Sierra Leone, filed 29 June 2006. 
' Fotana Notice of Appeal of the Subpoena Decision and Submissions in Support Thereof, 6 July 2006 ("Fofana 
Appeal"), para. 4 3; Norman Notice of Appeal and Submissions Against the Trial Chamber's Decision on the 
b,11ance of a Subpoena ad testificandum to I I.E Alhaju Dr. Ahmad Tejan Kabbah, President of the Republic of 
Sierra Leone, 6 July 2006 ("Norman Appeal"), para. 31. 
4 Fofana Appe,d, para. 4(a) (First ground of appeal); Norman Appeal, paras. 26-30 (Third ground of appeal). 
5 Fofana Appeal, para. 4(b) (Second Ground of Appeal). 
'Fufan:1 Appeal, para. 4(c) (Third ground of appeal); Norman Appeal, para. 22-24 (First ground of appeal), para. 
2 5 (Second ground of appeal). 
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I. STANDARD OF REVIEW 

4. According to Rule 73(B) of the Rules of Procedure and Evidence ("the Rules"),8 the 

purpose of granting leave to appeal from an interlocutory decision is to "avoid irreparable 

prejudice to a party. "9 Article 20(1) of the Statute of the Special Court for Sierra Leone 

("the Statute") and Rule 106 of the Rules provide that the Appeals Chamber shall hear 

appeals on the following grounds: (a) A procedural error; (b) An error on a question of law 

invalidating the decision; or (c) An error of fact which has occasioned a miscarriage of 

justice. 

5. Procedural errors may arise from the exercise of the discretionary powers of the Trial 

l:l1amber. It is well established that in reviewing the exercise of a discretionary power, an 

appellate tribunal does not necessarily have to agree with the Trial Chamber's decision as 

long as that Chamber's discretion was properly exercised in accordance with the relevant 

law in reaching that decision. As the ICTY Appeals Chamber has explained: 

Where an appeal is brought from a discretionary decision of a Trial Chamber, the issue in 
that appeal is not whether the decision was correct, in the sense that the Appeals Chamber 
agrees with that decision, but rather whether the Trial Chamber has correctly exercised its 
discretion in reaching that decision. Provided that the Trial Chamber has properly 
exercised its discretion, its decision will not be disturbed on appeal, even though the 
Appeals Chamber itself may have exercised the discretion differently. That is fundamental 
to any discretionary decision. It is only where an error in the exercise of the discretion has 
been demonstrated that the Appeals Chamber may substitute its own exercise of discretion 

in the place of the discretion exercised by the Trial Chamber. 10 

We approve of this approach. The issue on appeal is whether the Trial Chamber correctly 

exercised its discretion in reaching that decision. If so, we will not disturb the decision on 

appeal, even if this Chamber would have exercised the same discretion differently. Where, 

however, an appellant can demonstrate that the Trial Chamber made a discernible error in 

7 Prosecution Response to Fofana Notice of Appeal of the Subpoena Decision and Submissions in Support 
Thereof, 13 July 2006 ("Prosecution Response to Fofana"); Prosecution Response to Norman Notice of Appeal 
and Submissions against the Trial Chamber's Decision on the Issuance of a Subpoena, 13 July 2006 ("Prosecution 
Response ro Norman"). 
8 SpcL·ial Court for Sierra Leone, Rules of Procedure and Evidence, as amended 13 May 2006. 
" Ruic 7 3(B) of the Rules. See also, Prosecutor Against Samuel Hinga Norman, Moinina Fofana, Allieu Kondewa, Case 

No.SCSL-04-14-T, Decision on Prosecution Appeal against the Trial Chamber's Decision of 2 August 2004 
Refusing Leave to File an Interlocutory Appeal, 17 January 2005, para. 29. 
''' l'rnsecutoH. Slobodan Milom1ic, ICTY Appeals Chamber, Case No. IT-99-37-AR73, IT-Ol-50-AR73, IT-01-51-
AR 7'3, Reasons for Decision on Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 2002, 
para. 4. See also, Prosecutor i1. Karemera et al., !CTR Appeals Chamber, Case No. ICTR-98-44-AR 7 3, Decision on 
Prosecutor's Interlocutory Appeal Against Trial Chamber III Decision of 8 October 2003 Denying Leave to File 
an Amened Indictment, 19 December 2003, para. 9. 
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the exercise of its discretion, the Appeals Chamber will intervene, correct the error, and 

then exercise and substitute its own discretion. 11 

6. In order to demonstrate a discernible error, an appellant must show that the Trial 

Chamber misdirected itself as to the legal principle or law to be applied, took irrelevant 

factors into consideration, failed to consider relevant factors or failed to give sufficient 

weight to relevant factors, or made an error as to the facts upon which it has exercised its 

discretion. 12 

7. To show that the discretion was based on an error of law, an appellant must give details of 

the alleged error and must state precisely how the legal error invalidates the decision. As 

the final authority on the correct interpretation of the governing law, the Appeals Chamber 

will review an alleged error and ensure that the Trial Chamber applied the correct legal 

standard. When an appellant seeks to prove that the Trial Chamber made an error as to 

the facts upon which it has exercised its discretion, he must show that the Trial Chamber 

reached an unreasonable conclusion of fact. 

11. LEGAL STANDARD FOR ISSUING A SUBPOENA 

8. Ruic 54 of the Rules, which empowers the Trial Chamber the power to issue subpoenas, 

states: 

At the request of either party or of its own motion, a Judge or a Trial Chamber 
may issue such orders, summonses, subpoenas, warrants and transfer orders as 
may be necessary for the purposes of an investigation or for the preparation or 
conduct of the trial. 

The determination whether a subpoena should be issued is in the discretion of the Trial 

Chamber. This is emphasised in Rule 54 by the word "may"; a Trial Chamber may issue a 

subpoena as may be necessary. There is nothing in this rule that makes it mandatory on the 

Trial Chamber to issue a subpoena. Consequently, in adjudicating an interlocutory appeal 

from a discretionary decision resulting in the refusal to issue a subpoena, appellate 

11 l'rn,ewtort. Stobodan Milosevic, ICTY Appeals Chamber, Case No. IT-99-37-AR73, IT-01-50-AR73, IT-01-51-
AR 73, Reasons for Decision on Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 2002, 
para. 6. 
1

' Prosecutor 1•. Stobodan Milosevic, ICTY Appeals Chamber, Case No. IT-99-37-AR73, IT-01-50-AR73, IT-01-51-
AR 73, Reasons for Decision on Prosecution Interlocutory Appeal from Refusal to Order Joinder, 18 April 2002, 
para. 5; Prosecutor\'. Karernera et a!., ICTR Appeals Chamber, Case No. ICTR-98-44-AR73, Decision on 
Prosecutor's Interlocutory Appeal Against Trial Chamber Ill Decision of 8 October 2003 Denying Leave to File 
an Amended Indictment, 19 December 2003, para. 9. 
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intervention would only be justified in the limited circumstances when the Appellant can 

demonstrate a discernible error. 

A. The lmpugnecl Decision: The Test for the Issuance of a Subpoena 

9. Rule 54 provides the machinery for a defendant to effectuate his right under Article 

17(4)(e) of the Statute "to obtain the attendance and examination of witnesses on his or 

her behalf." The Court will grant a subpoena if it is "necessary" to bring to Court an 

unwilling, but important, witness. The phrase in Rule 54 "necessary for the purposes of ... 

preparation or conduct of the trial" requires the applicant to show that it is necessary to 

issue a subpoena or other order so as to bring relevant evidence before the Court. That is 

satidied if the applicant shows that the subpoena is likely to elicit evidence material to an 

issue in the case which cannot be obtained without judicial intervention. The key question 

is whether the effect that the subpoena will have is necessary to try the case fairly. 

10. After considering the relevant ICTY and ICTR jurisprudence interpreting identical general 

provisions in the ICTY and ICTR Rules, the Trial Chamber correctly set out the legal 

requirement for issuing a subpoena. 13 The Trial Chamber held that in order to satisfy Rule 

54, the Chamber should consider whether the applicant has demonstrated a "legitimate 

forensic purpose" by showing: 

[A] reasonable basis for the belief that the information to be provided by a 
prospective witness is likely to be of material assistance to the applicant's case, 
or that there is at least a good chance that it would be of material assistance to 
the applicant's case, in relation to clearly identified issues relevant to the 
forthcoming trial. 14 

The Trial Chamber also properly noted that "since a subpoena is an instrument of judicial 

compulsion backed by the threat and the power of criminal sanctions for non-compliance, 

· · l d · l "15 It 1~ to ,e use spanng y. 

13. Did the Trial Chamber err in following the ICTY approach? 

11. The first set of grounds of appeal alleges that the Trial Chamber misdirected itself as to the 

law to be applied. In Appellant Fofana's first ground of appeal, he argues that the Trial 

13 
See, e.g., Prosecutor v. Halilovic, ICTY Appeals Chamber, Case No. IT-01-48-AR73, Decision on the Issuance of 

Subpuenas, 21 June 2004, paras. 6- 7, 10; Prosecutor v. Krstic, ICTY Appeals Chamber, Case No. IT-98-33-A, 
DeL·ision on Application for Subpoenas, I July 2003, paras. 10-11. 
14 Impugned Decision, para. 29. 
11 Impugned Decision, paras. 30. 

SCSL-2004-14-T 5 11 September 2006 



c:hambcr, in applying Rule 54 of the Rules, chose an unduly restrictive standard for the 

issuance of a subpoena. According to the Appellant, this standard, which was erroneously 

drawn from the jurisprudence of the ICTY, resulted in an infringement of his fundamental 

rights under Article 17(4)(c) of the Statute. 16 Appellant Norman makes a similar submission 

in his third ground of appeal, arguing that the threshold for issuing a subpoena was set too 

high, "trivialising" the rights of the accused. 17 The Prosecution submits that the Trial 

Chamber applied the correct test and that it was appropriate for the Trial Chamber to be 

guided by the jurisprudence of the ICTY Appeals Chamber. 18 

12. Both Appellants argue that it was inappropriate for the Trial Chamber to adopt the test 

articulated in the ICTY Appeals Chamber jurisprudence. 19 We disagree. In accordance 

with Article 20 of the Statute - which provides that the Appeals Chamber "shall be guided 

by the decisions of the Appeals Chamber of the international tribunals for the former 

Yugoslavia and for Rwanda" - the Trial Chamber was right in choosing to be guided by the 

decisions of the Appeals Chambers of these tribunals. While the Trial Chambers are not 

technically required by Article 20 to refer to the jurisprudence of the international 

tribunals, it is nevertheless prudent for the Trial Chamber to carefully consider relevant 

comparative jurisprudence. This is logical since Trial Chamber decisions may be reviewed 

by the Appeals Chamber, which is statutorily required to consider ICTR and ICTY 

" , J ,, 20 gu1uance . 

I '3. Article 20 of the Statute does not say that decisions of the ICTR and ICTY are binding on 

thv Trial or Appeals Chambers of the Special Court for Sierra Leone - this Chamber is 

only required to refer to them as a guide. We, therefore, do not accept the Prosecutor's 

submission that the Appeals Chamber of the Special Court may not depart from the 

jurisprudence of the ICTY and ICTR Appeals Chambers unless there are "cogent reasons 

1
" hifana Appeal, paras. 7-15; Reply to Prosecution Response to Fofana Notice of Appeal of the Subpoena 
Decision and Submissions in Support Thereof, 17 July 2006 ("Fofana Reply"), paras. 10-15. 
,~ Norman Appeal, para. 26. 

's Prosecution Response to Fofana, paras. 17-34. Prosecution Response to Norman, paras. 16-31. 
1
'' Fufana Appeal, paras. 7-15; Norman Appeal, paras. 28-30; Norman Reply to the Prosecution Response to 

Norn1an Nurin" of Appeal and Submissions Against the Trial Chamber's Decision on the Issuance of a Subpoena, 
("Norman Reply"), 17 July 2006, paras. 6- 7. See also, Prosecution Response to Fofana, paras. 13-16, 20-24. 
'" ( :/. l Jissenring Opinion, paras. 11-12. 
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in the interests of justice for so doing, and only after the most careful consideration .... "21 

The Statute requires the Appeals Chamber to look to the jurisprudence of the ICTY and 

!CTR Appeals Chambers for guidance, but does not require the Appeals Chamber of the 

Special Court to follow this jurisprudence. This body of case law is persuasive, but it is not 

directly applicable or binding. While there is value in developing a coherent approach 

across international criminal tribunals on both substantive and procedural questions, it 

must be emphasised that the Special Court is a hybrid court. Useful guidance may be 

gleaned from the experience of the other international criminal tribunals, but this Special 

c:ourt is not bound by their decisions. This Appeals Chamber will, however, follow 

relevant jurisprudence where it is appropriate to do so. 

14. Moreover, the Appeals Chamber does not accept the Appellants' arguments that the Trial 

Chamber should have preferred the ICTR approach to issuing a subpoena over that of the 

1 CTY. 22 A Trial Chamber does not commit an error of law when it opts to follow one line 

of persuasive jurisprudence rather than another or rather than breaking new ground. 

1 S. A~ correctly determined by the Trial Chamber, appropriate guiding authority is found in 

the ICTY Appeals Chamber interlocutory appeals decisions in the Halilovic:23 and Krstic 

cases. 24 Neither Appellant has satisfied the Appeals Chamber that the ICTR has taken a 

different approach or that the alleged ICTR approach should have been adopted. The 

Appellants rely on two ICTR Trial Chamber decisions to support their argument. Rather 

than showing a difference in approach, these two decisions tend to demonstrate that the 

!CTR Trial Chambers applied the same test as that of the ICTY Appeals Chamber. 

16. In order to demonstrate the ICTR's divergent approach to the subpoena question, the 

Appellants first cite a decision of a single judge of ICTR Trial Chamber I in the Bagosora et 

al. case. 25 Although this decision does not directly refer to any authority, it nevertheless 

·i Prosecution Response to Fofana, para. 13. See al.so, Prosecution Response to Fofana, paras. 14-16; Fofana Reply, 
paras. 7-9. 
·: Fufana Appeal, para. 10; Norman Appeal, paras. 28-30. See also, Prosecution Response to Fofana, paras.20-24; 
Prosecution Response to Norman, paras. 24-31. 
:; Prnsecutor t•. Ha1iloi1ic, ICTY Appeals Chamber, Case No. IT-0l-48-AR73, Decision on the Issuance of 
Subpoenas, 21 June 2004. 

4 
Frosecut01 v. Krstic, ICTY Appeals Chamber, Case No. IT-98-33-A, Decision on Application for Subpoenas, 1 

July 2003. 

> Pro.1ecHtor t'. Dagosorn et al., !CTR Trial Chamber, Case No. ICTR-98-41-T, Decision on Request for Subpoena of 
Major Ciencral Yaachc and Cooperation of the Republic of Ghana, 23 June 2004. 
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focuses on components of both the necessity and purpose requirements that were relevant 

to the exercise of the judge's discretion in that particular case. 26 The second cited case, 

which is also a decision of ICTR Trial Chamber I, explicitly relies on the HaWovic and 

Krstic lCTY Appeals Chamber decisions. 27 Neither of these examples can substantiate the 

Appellants' claim that the ICTR employs a different standard for issuing a subpoena. 

Moreover, neither of these decisions sets out the law in any detail. Instead, the decisions 

focus on the particular aspects of the well-settled standard that are operative in those cases. 

The Appellants' position is further undermined by the fact that other ICTR decisions 

explicitly cite the ICTY Appeals Chamber decisions in Halilovic and Krstic as setting out 

the relevant legal standard. 28 

17. ln the Impugned Decision, the Trial Chamber noted that the ICTR does not appear to 

require an applicant to clearly identify the issues in the forthcoming trial in relation to 

which the proposed testimony would be of material assistance. 29 While some ICTR Trial 

Chamber decisions do not refer to this aspect of the test, this practice is not consistent and, 

moreover, seems to depend on the particulars of the case. The Decision cited by the Trial 

Chamber for this proposition concerned a subpoena to compel the potential witness to 

meet with the Defence for the purposes of preparation, rather than a subpoena to compel 

the witness to testify. In this circumstance, the defence was asked to demonstrate "a 

reasonable belief that the prospective witness can materially assist in the preparation of its 

case." The ICTR Trial Chamber noted that the witness "had the opportunity to observe the 

events at issue" before it concluded that the requirements had been met. 30 This decision 

does not show a material divergence in the legal standards applied by the ICTR and ICTY. 

The Trial Chamber was correct to require an applicant to clearly identify the issues in the 

trial in relation to which the proposed testimony would be of material assistance. 

Proserntor 11• Bagosora et al., ICTR Trial Chamber, Case No. ICTR-98-41-T, Decision on Request for Subpoena 
of Ma1or Ciencral Yaache and Cooperation of the Republic of Ghana, 23 June 2004, para.4. 
:; Prnserntor v. Simba, ICTR Trial Chamber, Case No. ICTR-01-76-T, Decision on Defence Request for Subpoenas, 
4 May 2005, fn. 2. 
:s See, e.g., Prosccutor v. Karemera et al., Case No. ICTR-98-44-T, Interim Order on Defence Motion for Subpoena 
tu meet with Defence Witness NZl, 31 May 2006, fn 3; Prosecutor v. Bagosora et al., ICTR Trial Chamber, Case 
No. ICTR-98-41-T, Decision on Disclosure of Identity of Prosecution Informant, 24 May 2006, fn 9; Prosecutor v. 

Simha, !CTR Trial Chamber, Case No. ICTR-01-76-T, Decision on the Defence Request for a Subpoena for 
witness SHI\, 7 February 2005, fns. 2-3. 

Impugned Decision, fn. 78. 
;,, Prosecutor\'. Bagosora et aL, ICTR Trial Chamber, Case No. ICTR-98-41-T, Decision on Request for Subpoena of 
Major ( ,encrnl Yaachc and Cooperation of the Republic of Ghana, 23 June 2004, para.4. 
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j Oji en_ 

18. We do not accept Appellant Fofana's contention that the Trial Chamber's test rests on a 

misinterpretation of the relevant jurisprudence.11 The legal standard set out in the 

Impugned Decision is firmly grounded in Rule 54 and the Appellant has failed to 

demonstrate that any error was introduced because of a misunderstanding of relevant 

sources. 

C. Did the Trial Chamber set the legal standard too high? 

19. Both Appellants argue that the Trial Chamber set the legal standard for the issuance of a 

subpoena too high and raise a series of alleged problems with the Trial Chamber's 

approach. The Appeals Chamber is not persuaded by their submissions that the Trial 

Chamber committed any error of law. 

20. Appellant Fofana's contention that the Trial Chamber's standard is incompatible with the 

flexible approach to admissibility is not convincing. 12 Even if a witness may be able to give 

relevant and admissible evidence, the parties do not have an automatic right to compel the 

witness to testify. For a prospective witness to be compelled to testify by subpoena, the test 

set out above must be fulfilled. We do not accept Appellant Fofana's contention that this 

creates an erroneous "double standard of relevance" or places undue emphasis on the 

necessity of the evidence instead of the necessity of the subpoena." 

21. It is incumbent on the party seeking to compel a reluctant witness to testify to satisfy the 

Chamber that a subpoena should be issued. The Trial Chamber is entitled to look carefully 

at the proposed evidence and may decline to issue a subpoena if the proposed evidence fails 

to address a sufficiently material issue. In doing so, the Trial Chamber does not conduct a 

"premature evaluation" of the probative value of the evidence, as suggested by Appellant 

Fofana. ' 4 Rather, the Trial Chamber assesses whether issuing a subpoena to compel a 

reluctant witness to testify may be necessary for the purposes of an investigation or for the 

preparation or conduct of the trial. With particular reference to the present case, the Trial 

Chamber correctly identified a series of factors that may be relevant to this inquiry: 

;i Fofana Appeal, paras. 16-28; Fofana Reply, paras. 16-21. See also, Prosecution Response to Fofana, paras. 37-
45. 

' Fofana Appeal, paras. 11, 15; Fofana Reply, para. 12. See also, Prosecution Response to Fofana, paras.25-30, 34. 
" h1fana Appeal, para. 12. See also, Prosecution Response to Fofana, paras.25-30. 

'
4 h1fa11a Appeal, para. 13. See also, Prosecution Response to Fofana, paras.32-33. 
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Whether the information will be of material assistance to the applicant's case 

will depend largely upon the position held by the prospective witness in 
relation to the events in question, any relationship he may have or have had 

with the accused which is relevant to the charges, the opportunity which he 
may reasonably be thought to have had to observe those events or to learn of 
those events and any statements made by him to the applicant or to others in 
relation to those events. 15 

22. While it is possible, as the Dissenting Opinion observes,16 that a witness may expand or 

elaborate his evidence while testifying, the onus remains on the applicant to demonstrate 

the necessity and purpose of the subpoena. 17 An applicant cannot rely on speculative hopes 

that a witness' evidence might expand during his testimony in order to justify a request for 

a subpoena. 

23. While the Appeals Chamber appreciates Appellant Fofana's submission that the accused's 

right to secure information necessary for his defence must override other considerations, 18 

the Trial Chamber's treatment of Rule 54 correctly recognised that a subpoena may be 

issued where a party demonstrates that it is necessary for an investigation or for the 

preparation or conduct of the trial. We agree with the Trial Chamber that when "the 

applicant has been unable to interview the prospective witness, the test will have to be 

applied in a reasonably liberal way .... "19 

24. Appellant Norman raises four additional allegations of error aimed at showing that the 

standard for issuing a subpoena was set too high. 40 These submissions are vague and fail to 

specifically identify any particular error or errors in any specific paragraph of the Impugned 

I )ecision. The subsequent recital of a series of paragraphs from the Impugned Decision and 

l :oncurring Opinion without any connection to legal argument does not provide any 

further clarification or useful assistance. 41 

,; Impugned Decision, para. 29 (Footnote omitted). 
''' Dissenting Opinion, para. 26. 
17 C/. Fofana Appeal, para. 13. 
1° Fofana Appeal, para. 14. See also, Prosecution Response to Fofana, para. 34. This argmnent is also reflected in 
Norman Reply, para. 8. 
;,, Impugned Decision, para. 29. 

"
1 

Norman Appeal, para. 26. See al.so, Prosecution Response to Norman, para. 17. 
41 Norman Appeal, Para. 27. 
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2 5. Appellant Norman argues that the necessity requirement was erroneously applied to the 

relevance of the testimony instead of focusing on the necessity for the subpoena. 42 On the 

contrary, we hold that it was correct for the Trial Chamber to look both at whether the 

information sought to be obtained through the subpoena was necessary, as part of the 

purpose requirement, and then to consider whether the subpoena was a necessary measure 

under the "necessity requirement." 

26. Appellant Norman's second argument is that the Trial Chamber employed a "random or 

even indiscriminate requirement of a high degree of specificity for both the relevant 

testimony and the issue(s) or charge(s) it relates to."43 We reject this complaint because we 

.ire of the view that the Trial Chamber was correct in law in requiring the Appellants to 

show that the subpoena was necessary for the purposes of investigation or the preparation 

or conduct of the trial as set out in Rule 54. The Trial Chamber correctly noted that when 

the applicant has been unable to interview the witness, "the test will have to be applied in a 

reasonably liberal way," but that ought not to be taken to mean that the subpoena can be 

used as a "fishing expedition. "44 

27. Third, Appellant Norman also argues that the Trial Chamber erred by applying the same 

threshold irrespective of "the type of material or kind of evidence that is the subject of the 

subpoena. "45 The examples given by the Appellant - a request for documents generally, a 

specific document, specified evidence, or "unspecified testimony unrevealed to the 

applicant" - do little to explain the Appellant's concern.46 The test for issuing a subpoena is 

set out in Rule 54 and has been correctly applied by the Trial Chamber, which specifically 

held that the test will be applied reasonably liberally when the applicant has been unable to 

interview the witness. There is, therefore, no substance in this appellant's argument to the 

contrary. 

28. Finally, Appellant Norman submits that the Trial Chamber erred by imposing a last resort 

requirement to determine whether the relevant testimony could be otherwise obtained.47 

4
-· Norman Appeal, para. 26(a). See also, Prosecution Response to Norman, para. 18. 

4
' Nunn:m Appeal, para. 26(b); Norman Reply, para. 9. See also, Prosecution Response to Norman, para. 19. 

44 lmpugncd Decision para. 29. 
40 

Norman Appeal, para. 26(c). See also, Prosecution Response to Norman, para. 20. 
46 

Norman Appeal, para. 26(c). 
4

; Norman Appeal, para. 26(d). See a1so, Prosecution Response to Norman, paras. 21-23. 

SCSL-2004-14-T 11 11 September 2006 



The Appellant's contention that the Trial Chamber imposed this requirement in a "rigid 

and indiscriminate" manner is without substance.48 We hold that the availability of the 

evidence from other sources is a relevant inquiry in the exercise of the Trial Chamber's 

discretion, where the other sources may be available without resort to the coercive powers 

of the Court. 

29. The Appellants have failed to demonstrate that the Trial Chamber committed any error of 

law in setting out the relevant legal standard for issuing a subpoena. The Trial Chamber 

was correct to point out that a subpoena, an instrument of judicial compulsion, should be 

used sparingly and should not become a routine tool of trial tactics. 49 The standard set out 

in the Impugned Decision is consistent with the approach developed by the ICTY Appeals 

Chamber. 

Ill. DID THE TRIAL CHAMBER ERR IN THE EXERCISE OF ITS DISCRETION? 

1,0. The burden rests on an appellant to demonstrate that the Trial Chamber committed a 

discernible error in the exercise of its discretion. Appellant Fofana presents three 

arguments to show that the Trial Chamber committed an error by considering irrelevant 

foctors, by failing to consider relevant factors, or by making an error as to the facts upon 

which it has exercised its discretion. so Appellant Norman has not raised any grounds of 

appeal that fall within this category. 

A Greatest responsibility 

1, l. Appellant Fofana first argues that the Trial Chamber erred in finding that the proposed 

evidence of President Kabbah, with regard to the determination of greatest responsibility, 

was available through other means. 51 The Appellant submits that he is interested in the 

personal observation of the President concerning this issue, and thus the information is not 

availa blc from other sources. 52 

18 Norman Appeal, para. 26(d). 
4

" lmpugncd Decision, para. 30. 
5
'' Fofana Appeal, paras. 29-39; fofana Reply, paras. 16-21. See also, Prosecution Response to Fofana, paras.35-
57. 
51 Folana Appeal, paras. 30-33. See also, Prosecution Response to Fofana, paras. 46-50. 

'· Fofona Appeal, para. 31. See a1so, Prosecution Response to Fofana, para. 48. 
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32. The Trial Chamber reached the conclusion that the information sought from the President 

was ''available through other means" on the basis of the Appellant's own submission at trial 

that the greatest responsibility lies with President Kabbah and with "Vice-President Joe 

liemby, former members of the CDF National Coordinating Committee, former members 

of the War Council, the First Accused and other CDF commanders."53 The Appellant's 

claim that the President's potential testimony is of "singular value" does nothing more than 

restate their unsubstantiated claim at trial that "the information he may provide cannot be 

obtained by other means."54 The Appellant has not shown why the President's personal 

observations about the relative culpability of Fofana are unique. The Appellant has failed to 

convince us that the Trial Chamber erred in the exercise of its discretion. 

33. At trial, Fofana argued that in order to determine who bears the greatest responsibility 

pursuant to Article 1(1) of the Statute it is necessary to conduct a comparative assessment 

of the responsibility of "every other actor to the conflict-individuals and organizations 

alike."" 5 Appellant Fofana reiterates on appeal that "President Kabbah is likely in 

possession of material information with respect to his own activity as well as that of various 

(:I)F, ECOMOG, and SLPP government officials" and argues that this information may 

shed light on the Prosecution's theory that Fofana is one of those bearing the greatest 

responsibility for the crimes charged in the indictment. 56 The Trial Chamber addressed this 

point in the Impugned Decision. 57 In addition to finding that this information is available 

through other means, the Trial Chamber also considered that this line of argument was not 

material to the trial: "even if it were to be demonstrated that President Kabbah is or could 

be said tu be one of the persons who bear the greatest responsibility, this would not affect 

the allegation that the Second Accused could also be one of the persons who bears the 

greatest responsibility." 58 This conclusion does not, as suggested by Appellant Fofana, 

5
' lmpugnl'd Decision, para. 37, citing to Fofana Motion for Judgement of Acquittal, 4 August 2005, SCSL-04-14-

T-457, p:u-a. 24. 
54 Fofona Appeal, para. 31; Fofana Motion for Isssuance of a Subpoena ad testificandum to President Ahmed Tejan 

Kabbah, 15 December 2005, para. I 2. See also, Fofana Reply, para. 21. 

" Replv to Prosecution Response to Fofana Motion for Issuance of a Subpoena ad testificandum to President 
Ahmed Tcjan Kabbah, 18 January 2006, para. 15. 
5

' Fufana Appeal, para. 3 3. See also, Prosecution Response to Fofana, para. 50. 
s· Impugned Decision, paras. 37-38. 

lmpugnl'd Decision, para. 38. 
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contradict the Trial Chamber's earlier ruling that the question of greatest responsibility is 

· J · 59 an ev1uenttary matter. 

34. Appellant Fofana's supplementary policy argument that the Trial Chamber's statements 

might create a "chilling effect on the cooperation of high-level witnesses, encouraging any 

targets to avoid assisting the Defence simply by claiming that someone is in a better 

position to provide requested evidence" is not convincing.60 The law requires the moving 

party to demonstrate that a subpoena is necessary for a legitimate purpose. The fact that 

one high-level person is not subpoenaed because the defence failed to meet the legal test for 

a subpoena will not prevent subpoenas from being issued when another case meets the 

legal test. Each application for a subpoena must be considered on its own merits. 

B. Individual responsibility 

35. Appellant Fofana alleges that the Trial Chamber erred in concluding that there was no 

legitimate forensic purpose in calling President Kabbah to testify about what happened "on 

the ground." 61 According to the Appellant, since the President was informed of events by 

telephone and personal messenger, he could give evidence about the events in Sierra 

Leone.l' 2 The Trial Chamber considered Fofana's arguments concerning Kabbah's potential 

evidence relating to individual criminal responsibility and found that the Defence "fail[ed] 

to identify with sufficient specificity either the particular indictment-related issue to which 

the proposed testimony goes to or, indeed, how this testimony would materially assist the 

case of the Second Accused."6
' The Appellant has failed to demonstrate on appeal that the 

Trial Chamber made any discernible error in reaching this conclusion. 

36. The Trial Chamber also found that Fofana failed to show a reasonable basis for the belief 

that President Kabbah could provide evidence relevant to the joint criminal enterprise 

charges.M The Trial Chamber noted that Kabbah was not alleged to be a party to the 

''' hifona Appe:1!, para. 32 citing Decision on the Preliminary Defence Motion on the Lack of Personal Jurisdcition 

Filed un Behalf of Accused Fofana, 3 March 2004, para. 44. See also, Prosecution Response to Fofana, para.49. 

Fofana Appcal, para. 31; Fofana Reply, fo. 66. See also, Prosecution Response to Fofana, paras. 48. 
"Fofana Appeal, para. 34. See also, Prosecution Response to Fofana, paras.51-53. 
": Fotana Appeal, para. 34. See also, Prosecution Response to Fofana, paras.51-53. 
"' Impugned Decision, para. 41. 

Impugned Decision, paras. 42-43. 
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common purpose. 65 On appeal, the Appellant argues that the Trial Chamber failed to 

appreciate that evidence of meetings between the President and his subordinates could cast 

doubt on the existence of a criminal plan and that the President's testimony may show that 

the President and others were part of a criminal enterprise that excluded the accused. 66 

Neither of these arguments is persuasive. Since the President is not alleged to be a member 

of the common purpose involving the accused, it is entirely unclear how and why the 

Appellant considers his testimony to be relevant to this issue. 

C. Superior Responsibility 

'3 7. The Appellant contends that the Trial Chamber erred in failing to consider the unique 

ability of President Kabbah to explain his personal views on Fofana's role in the CDF and 

his alleged effective control over CDF subordinates. 67 This submission merely reiterates the 

Dcfence's arguments at trial and does not identify any perceived error. 68 The Trial 

Chamber recognised that the role of the accused is an indictment related issue, but it 

considered that this information was available through other means. 69 The allegation that 

President Kabbah was the top official coordinating the efforts of the CDF did not convince 

the Trial Chamber that there was a reasonable basis for the belief that he could give 

information that would materially assist the case of the Second Accused with regards to 

"whether or not those committing the crimes alleged in the Consolidated Indictment were 

indeed the Second Accused's subordinates."70 This conclusion was open to the Trial 

Chamber and the Appellant has not demonstrated any discernible error. 

D. Lack of Specificity 

38. The Trial Chamber also dismissed the Defence assertion that the relevance of the proposed 

testimony was "self-evident" and recalled that an applicant cannot use a subpoena to 

u\ Impugned Decision, para. 42. 

"" Fofana Appeal, para. 35. 
u.' Fofana Appeal, paras. 36-37. See also, Prosecution Response to Fofana, paras. 54-57. 
"

0 
~ee, e.g. Reply to Prosecution Response to Fofana Motion for Issuance of a Subpoena ad testificandum to 

President Ahmed Tejan Kabbah, 18 January 2006, paras. 18-20. 
·'•Impugned Decision, para. 45. 
'<', lmpugnt"d Decision, para. 46. 
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embark on a fishing expedition. 71 The Appellant has failed to demonstrate that the Trial 

Chamber committed any error. 

'39. The Appeals Chamber will not intervene to substitute its own discretion where no error 

has been established. 

IV. ADMISSIBILITY OF APPEALS AGAINST MINORITY OPINIONS 

40. Certain grounds of appeal challenge the legal foundations of the Concurring Opinion of 

Justice Itoe. Justice Itoe joined with Justice Boutet to form the majority in the Impugned 

Decision, which held that the legal test for issuing a subpoena had not been met in this 

case. 72 In his Concurring Opinion, Justice Itoe explained his additional view that President 

Kabbah, by virtue of his office, enjoys immunity from legal process such as a subpoena. 73 

41. We must, however, point out that Article 18 of the Statute provides that a judgement shall 

he rendered by a majority of the judges and that separate or dissenting opinions may be 

appended. The practice of rendering a majority opinion, to which concurring or dissenting 

opinions are appended, is common in interlocutory decisions. 74 It must be emphasised, 

however, that the operative portion of a judgement or decision is that of the majority. No 

appeal may arise from a concurring or dissenting opinion. 

42. An interlocutory appeal may only challenge the decision of the Trial Chamber, whether 

that decision is unanimous or by a majority. 75 It is, therefore, futile to purport to challenge 

on appeal a separate concurring opinion. The grounds of appeal challenging the 

Concurring Opinion of Justice Itoe are, accordingly, inadmissible. 76 

, 
1 Fotana Appeal, para. 38 

72 Impugned Decision, paras 55-56. 
n Concurring Opinion, paras. 94-164. 
'• Pros,cutor Against Alex Tamha Brima, Brima Bazzy Kamara, Santigie Barbor Kanu , Case No.SCSL-2004-16-AR73, 
Dccisiu11 on Brima-K-11nara Defence Appeal Motion against Trial Chamber II Majority Decision on Extremely 
l irgent Confidential Joint Motion for the Re-appointment of Kevin Metzger and Wilbert Harris as Lead Counsel 
tor Alex Tamba Brima and Bri!lla Bazzy Kalllara, 8 December 2005, para. 20 

:s l'ros,·cutor Agamst Alex Tarnba Brirna, Brirna Bazzy Kamara, Santigie Barbor Kanu, Case No.SCSL-2004-16-AR73, 
Separate and Concurring Opinion of Justice Robertson on the Decision on Brima-Kamara Defence Appeal 
Motion against Trial Chamber II Majority Decision on Extremely Urgent Confidential Joint Motion for the Re
appointment of Kevin Metzger and Wilbert Harris as Lead Counsel for Alex Tamba Brima and Brima Bazzy 
Kamara, 8 December 2005, para. 7. 
•,, Fofana Appeal, paras. 40-42 (Third ground of appeal); Prosecution Response to Fofana, paras. 58-63; Fofana 
Reply, pan1s. 22-24; Norman Appeal, para. 22-24 (first ground of appeal), para. 25 (Second Ground of Appeal); 
[)rosccution Response to Norman, paras. 9-12. 
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4 3. The question of whether a subpoena can be issued against a head of state was not 

considered in the majority decision. The majority held that the failure of the Defence to 

:-;atisfy the criteria of Rule 54 "constitutes a sufficient basis to dispose of this Application"77 

,md dismissed the application for the issuance of the subpoena on that ground alone. 

Consequently, they quite rightly refrained from adjudicating on the question whether or 

not an incumbent head of state had immunity in respect of the issuance of a subpoena. 

While both the Concurring Opinion and the Dissenting Opinion address this issue at 

some length, 78 we reemphasize that the operative part of the Impugned Decision is that of 

the majority. 

44. Appellant Fofana's submission that the Appeals Chamber should, nevertheless, consider 

this issue because it is "of general significance to this Court's jurisprudence" 79 is untenable 

because the Appeals Chamber has already rejected this proposed expansion of the scope of 

appellate review. 80 

; Impugned Decision, para. 55. 
;,, Concurring Opinion, paras. 94-164; Dissenting Opinion, paras. 14-21. 
;,; Fobna Reply, para. 6. See also, Fofana Reply, para. 3. 

'
1

'
1 

Prnscrntor Against Alex Tamba Brima, Brima Bazzy Kamara, Santigie Barbor Kanu, Case No.SCSL-2004-16-AR73, 
Decision on Grima-Kamara Defence Appeal Motion against Trial Chamber II Majority Decision on Extremely 
L1rgcnt Confidential Joint Motion for the Re-appointment of Kevin Metzger and Wilbert Harris as Lead Counsel 
tor Alex Tamba Brima and Brima Bazzy Karnara, 8 December 2005, para. 49. 
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FOR THE FOREGOING REASONS, 

THE APPEALS CHAMBER 

DISMISSES the Appeal, 

There will be a dissenting opinion by Hon. Justice Robertson. 

Done in heetown this 11 th day of September 2006. 

Justice Emmanuel Ayoola Justice Renate Winter 

Presiding 

Justice Raja Fernando 

SCSL-2004-14-T 

' l 
[Seal of the Special CourtJ:or: Sierra L~one] ,. . . .~ . . . . 

18 11 September 2006 



!Ci 2.C ·2_ 

SPl'Cl1\J. COURT HJR SI"RRA LEONE 
_ICll\1O Kl•:NY/1T1'1\ ROAD• FREI,TCJ\\.N • SlicRRA LEONE 

I' I I ( J N I.. , 1 2 I 2 % 3 9 9 1 5 I•: X T le N S I ON : 1 7 8 7 0 ll (I Cl R + 3 9 U 8 3 1 2 5 7 0 11 IJ OR + 2 3 2 2 2 2 9 5 9 9 5 
I ,IX 1•:XT"NSION 178 70111 OR +39 0831 257IJ01 EXTI',NSION: 174 6996 OR +232 22 295996 

Before: 

Registrar: 

Date: 

PROSECUTOR 

THE APPEALS CHAMBER 

Justice George Gelaga King, Presiding 
Justice Emmanuel Ayoola 
Justice Renate Winter 
Justice Geoffrey Robertson, Q,C. 
Justice Raja Fernando 

Lovemore Munlo, SC 

11 September 2006 

Against Sam Hinga Norman 
Moinina Fofana 
Allieu Kondewa 
(Case No.SCSL-2004-14-T) 

DISSENTING OPINION OF HON. JUSTICE ROBERTSON ON DECISION ON 
INTERLOCUTORY APPEALS AGAINST TRIAL CHAMBER DECISION REFUSING TO 

SUBPOENA THE PRESIDENT OF SIERRA LEONE 

Office of the Prosecutor: 
Christopher Staker 
James C, Johnson 
Joseph Kamara 

Court Appointed Counsel for Norman: 
Dr. Bu-Buakei Jabbi 
John Wesley Hall, Jr. 

Court Appointed Counsel for Fofana: 
Victor Koppe 
Michiel Pestman 
Arrow Bockarie 

'.', ,_ :ii)ff .• 
···, 

'" ,*... ' 
'.,, _, 

CQW-rr ,, ... , · 0:NT 

'11 SEP 2006 

NAME -~Y. Rf~. f ~C,9.r~. :).t i 
C>jGN II \f. _l ' ,., .. , L- ! ..,, -·. ·-, .sA,,.., y-.-,, .Y.,. - ,~ •• - . 

YIMl:_ .•.....• j.~::,?,:,~.~\ , ___ _ 



DISSENTING OPINION OF JUSTICE ROBERTSON ON SUBPOENA ISSUE 

"Art' men of the first rank and consideration - are men in high office - men whose time is not 

less valuable to the public than to themselves - are such men to be forced to quit their business, 

their functions, and what is more than at!, their pleasure, at the beck of every idle or malicious 

adwrsary, to dance attendance upon every petty cause? Yes, as far as it is necessary, they and 

ewrybody ... Were the Prince of Wales, the Archbishop of Canterbury, and the Lord High 

Clwncellor, to be passing by in the same coach, while a chimney sweeper and a barrow-woman 

were in dispute about a halfpennyworth of apples, and the chimney sweeper or the barrow-woman 

,were to think proper to cal! upon them for their evidence, could they refuse it? No, most 

certainly." 1 

I 9 2os 

I. I commence this opinion, on the question of whether the court should issue a subpoena to 

the President of Sierra Leone, by reference to the views of Jeremy Bentham. They are 

apposite because they emphasize two fundamental principles of fair trial: 

1. no potential witness, however high and mighty, in possession of information 

that might determine the outcome, can be spared from the public duty of 

divulging it, and 

ii. no defendant, however demonised and otherwise disempowered, should be 

denied access to the court's compulsory machinery if that is necessary to bring 

such evidence into the courtroom. 

Both these principles arc critical to the modern right to a fair trial, vouchsafed by every 

universal and regional human rights treaty and explicitly set out in Article 17(2) of the 

Statute of the Special Court for Sierra Leone ("the Statute"): viz 

''The accused shall be entitled to a fair and public hearing subject to measures ordered 
by the Special Court for the protection of victims and witnesses." 

7 Article l 7(4)(e) of the Statute expressly provides: 

4. In the determination of any charge against the accused pursuant to the present Statute, 

he or she shall be entitled to the following minimum guarantees, in full equality: ... 

e. To examine, or have examined, the witnesses against him or her, to obtain the 

attendance and examination of witnesses on his or her behalf under the same 

conditions as witnesses against him or her; ... 

']nt'mv BENT! 1AM, Th,- Works of Jeremy Bentham, Vol. 4, p. 320 - 321 (). Bowring, ed., 1843). 



Article 17(4)(e) of the Statute is not, as one judge below wrongly held,2 confined only to 

willing witnesses: on the contrary, it expressly guarantees that a mechanism will be available 

to the accused "to obtain the attendance and the examination" of witnesses, whether they are 

willing or not. That mechanism, available to prosecution and defence alike, is provided by 

Ruic 54 of the Rules of Procedure and Evidence ("the Rules): 1 

At the request of either party or of its own motion, a judge or a trial chamber may 
issue such orders, summonses, subpoenas, warrants and transfer orders as may be 
necessary for the purposes of an investigation or for the preparation or conduct of the 
trial. 

3. This Rule empowers the court to issue orders, subpoenas etc in cases where compulsory 

procedure is "necessary for the purposes of' the prosecution investigation or either side's 

preparation for or conduct of the trial. It says nothing about the nature of the evidence to 

be elicited, from witnesses or document custodians to whom the orders may be directed, 

and it sets out no "requirements" (of the kind detected by the trial chamber majority), 

before it can be activated. It simply enables the court, of its own motion or upon 

application by either party, to order that valuable evidence must be brought into the 

courtroom: it will be "necessary" to make the order if the witness likely to give such 

e\'idence refuses to attend or surrender documents. 

4. There is no presumption in the Rule that such applications shall be granted only 

'\paringly" or after the defence has jumped through multiple hoops to satisfy the court that 

the c\'idence it hopes to elicit is in some degree indispensable. Other international courts -

notably the ICTY and ICTR - have enunciated various tests for deciding whether evidence 

is likely to be material, and the trial chamber majority in this case has mistakenly read them 

into a Rule concerned only with whether a compulsory order to obtain that relevant 

evidence should be granted. Its mistake has been to adopt what are no more than 

considerations or factors which are relevant to deciding whether evidence is likely to be 

material, and to fashion them into a complicated test which requires subpoena applicants 

'St'paratt: Conrnrring Opinion of 1-lcm. Justice Benjamin Mutanga !toe on the Chamber Majority Decision on 
Motion,; by Moinina Fofima and Sam Hinga Norman for the Issuance of a Subpoena ad testificandum to H.E. 
Alhaji Dr. Ahmad Tcjan Kabbah, President of the Republic of Sierra Leone, 13 June 2006, ("Concurring 
Opinion"), para. 80. 

'Spt'l'ial Court for Sierra Leone, Rules of Procedure and Evidence, as amended on 13 May 2006. 
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· fy " " · d " · " · 4 Th f R 1 54 . to sans purpose requtrements an necessity requtrements. e purpose o u e 1s 

L'xpansive: it provides that a compulsory order may be issued wherever the court is satisfied 

that it is "necessary", in the sense that relevant evidence will not otherwise be brought to 

court. That is all Rule 54 says, and all that Rule 54 means. 

5. Thl' Rule can only apply to evidence that is likely to be material, because that is the only 

evidence worth bringing to court. This preliminary question involves two aspects, firstly a 

range of considerations relevant to the person and status of the potential witness. He may 

h,we immunity, e.g. as a Red Cross worker. 5 He may have testamentary privilege (as a "war 

correspondent"6 or a human rights monitor7
) defeasible only upon a showing that the 

evidence is critical and unobtainable elsewhere. He may have public commitments (e.g. as 

a medical practitioner or judge or politician) or be engaged overseas: in such cases, the 

rnurt will carefully scrutinise the alleged materiality of his evidence before it will 

incommode him by issuing the subpoena. He may be an international statesperson or 

other public figure whose presence is sought in bad faith - not for the importance of the 

evidence he can give, but to embarrass or humiliate him in the witness box. In such cases, 

the application will be refused as an abuse of process. 

6. The applicant must also show that the evidence likely to be elicited from the documents or 

witness under subpoena is likely to be relevant to the investigation or to the preparation or 

the conduct of the trial. It would be logical to apply a different standard at each stage - a 

more permissive standard at the stage of investigation; a more focused standard at the stage 

of preparation (where relevance will be informed by the particulars in the indictment), and 

a more precise standard still during the trial, after the issues have been defined and the 

available defences clarified. There are various approaches that have been helpfully 

suggested by international criminal courts, but I can see no reason why this Court should 

1 Decision on Motions by Moinina Fofana and Sam Hinga Norman for the Issuance of a Subpoena ad 

testificandum to 1-1.E. Alhaji Dr. Ahmad Tejan Kabbah, President of the Republic of Sierra Leone, filed 14 June 
2006 ("Majority Decision"), paras. 28-32. 
\ Prnserntor 1,. Simic et al., Case no. IT-95-9, [Public Version] Ex Parte Confidential Decision on the Prosecution 
Motion under Ruic 71 for a Ruling Concerning the Testimony of a Witness, 27 July 1999. 
' Prosecutor v. BTCljanin and Talic, Case No. IT-99-36-AR73.9, Decision on Interlocutory Appeal, 11 December 2002. 
· Proserntor Against Alex Tamba Briman, Brima Bazzy Kamara, Santigie Barbor Kanu, Case No. SCSL-04-16-AR73(B), 
Dcc·ision on Prosccurion Appeal Against Decision on Oral Application for Witness TFI-150 to Testify without 
being l ~om pc lied to Answer Questions on Ground of Confidentiality, 26 May 2006; and Prosecutor Against Hmga 

Norman, Moinma Fofana, Allieu Konclewa, Case No.SCSL-04-14-AR73(B), Decision on Prosecution Appeal Against 
Confidential Decision on Defence Application Concerning Witness TF-2-218, 26 May 2006. 
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not adopt the developed standard of the Anglo-American common law, as approved by the 

European Court of Human Rights. In short, once a criminal court is satisfied that "a 

person is likely to be able to give evidence likely to be material evidence, or produce any 

document or thing likely to be material evidence", and that "the person will not voluntarily 

attend as a witness or will not voluntarily produce the document or thing" then the court 

should issue a summons.8 

7. The applicant must briefly describe the evidence to be elicited from the witness or the 

document being sought, together with the reasons why it is likely to be material, and why it 

is anticipated that the person sought to be summonsed will not attend voluntarily. This 

cnables the court, after hearing argument, to decide whether the evidence really is likely to 

be material, in the sense of directly relevant to an issue, not as a matter of probability but of 

real possibility (the test, for defence applications in serious criminal cases, should be 

whether it is "on the cards" that the evidence will assist the defence). 9 Potential witnesses 

arc entitled to intervene, in order to satisfy the court that they have no evidence which is 

likely to be material. 10 

8. I can see no reason why this simple approach should not be adopted by international 

courts, certainly by international hybrid courts sitting in the country where the crime has 

been committed and in respect of witnesses available in that country. Having satisfied itself 

that the evidence is likely to be relevant, the court should then make the Rule 54 

determination of whether a compulsory order is really necessary to obtain it. That usually 

means that the applicant must show that the witness has been approached and has refused 

to testify unless forced to do so. The applicant must also satisfy the court that nothing less 

than a court order will change that witness's mind. The court may prefer, instead of 

_granting a witness summons, to request a witness to testify. I cannot imagine that President 

Kabbah or any other member of his government would decline to respond favourably to 

such a request, were it made by a trial chamber of this court. 

9. Every experienced defence counsel knows the importance of the court's power to order the 

production of evidence likely to assist an accused. Innocent men have been saved from 

° Criminal Procedure and Investigation Act 1996 (UK), § 2(a), (b). "Subpoena", as a term from a foreign language 
(Latin) has been abandoned in English courts, and replaced by "witness summons". 
1 

)t't' Sankt'y v. Whit/am & Ors., 142 CLR 1 (Australia 1978). 
1
" Cnminal Procedure and Investigation Act 1996 (UK), § 2C. 
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heavy prison sentences after subpoenas have been issued to extract documents from 

governments who would otherwise have covered up the truth. 11 Moreover, many potential 

witnesses are unwilling to be associated with a defendant accused of serious crime, and are 

unly prepared to come forward to help him when compelled by a court. Especially in cases 

where defendants have been demonised by the media or charged with grotesque war 

crimes, it is quite common for potential witnesses to tell defence lawyers that they do not 

want to be publicly perceived as testifying in their client's favour, and they will only do so 

under subpoena. Furthermore, many "neutral" organisations, such as the UN and NGOs 

and the media, will insist upon a subpoena if their employees are to testify for either side. 

(An example has already been provided in this court: the UN itself was only prepared to 

allow one of its human rights monitors to testify for the prosecution if he did so under 

subpoena.) 12 This explains why Rule 54 orders can be vital to a fair trial for defendants in 

these courts, and why I cannot accept the almost routine incantation found in ICTY and 

!CTR judgements that subpoenas and other disclosure orders must only be issued 

"sparingly". 

10. There may be an historical explanation for the nervousness that seems to infuse the 

language of international courts when their compulsory process is invoked, especially to 

summons a political leader. They are, after all, picking up the Nuremberg baton, where tu 

cJuoque ("you did it, too") evidence had been rigorously excluded in order to prevent the 

proceedings from being turned into a forum for accusing the allies of war crimes. There 

was a concern, when political and military leaders were put in the dock, that they would 

use the subpoena as a weapon to continue their war by other means, harassing and 

embarrassing victorious political leaders by subjecting them to verbal assault in the 

comtroom. There was certainly a "feet finding" period in which the ICTY was concerned 

to avoid inconveniencing states whose cooperation with this new Court was essential: the 

1 
· St'c, fen namt>k Lord Justice Scott enquiry into the "Arms to Iraq" affair, resulting from a criminal trial which 

L·ollapscd afrer the UK government was ordered to disclose documents which revealed ministered sanction of the 

detcndant\ actions. Report oft~ Inquiry into t~ Export of Defence Equipment and Dual-Use Goods to Iraq and Related 
Prnst'c·ut1om (the Scott Inquiry), Volume 5, HMSO, London, 1996. 
1

• Prnscrntor Against Alex Tamba Brima, Brima Bazzy Kamara, Santigie Barbor Kanu, Case No. SCSL-04-16-AR73(B), 
Decision on Prosecution Appeal Against Decision on Oral Application for Witness TFl-150 to Testify without 
being Compelled to Answer Questions on Ground of Confidentiality, 26 May 2006; and Prosecutor Against Hinga 
Norman, Moinma Fofana, Al!ieu Kondewa, Case No.SCSL-04-14-AR73(B), Decision on Prosecution Appeal Against 
Confidential Decision on Defence Application Concerning Witness TF-2-218, 26 May 2006. 
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case of Blas/,ic in 1997, which upheld an immunity for state officials in relation to 

production of documents, provides an early example. 11 In due course, international courts 

became more confident that their indictments and orders would be respected by the 

international community: in 2003 Blaskic was largely overruled by Krstic. ICTY decisions 

must therefore be read with some caution, and principles they enunciate should be related 

to their facts and to the stage of development of international criminal law they represent, 

always remembering that the ICTY and ICTR and soon the ICC are invariably dealing with 

government officials in foreign countries, who are frequently reluctant to co-operate, whilst 

this Court sits with the advantage of a local government pledged to co-operate with its 

prc,cesses. 

11. I reject, therefore, any presumption that Rule 54 should be used "sparingly" - it should be 

used whenever its use is necessary to achieve fair trial, no more and no less. I also reject the 

notion that "tactics" are a ground for rejecting a subpoena application. In the adversary 

system, the prosecution will have its trial "tactics" as well as the defence, and the mere fact 

that considerations are "tactical" does not make their forensic purpose illegitimate. Indeed, 

no competent defence lawyer can avoid "tactical" considerations when deciding whether to 

apply for a subpoena, for the very good reason that witnesses subpoenaed to testify cannot 

be cross-examined by the party that calls them, nor (arguably) by any co-defendant standing 

in the same position. The potential witness may have observed the incident in question 

,rnd be capable of testifying helpfully to the defence, but through hostility or malice would, 

if subpoenaed, come to court and give an adverse account, the falsity of which could not be 

exposed by cross-examination. For that reason, the defence will often decide not to apply 

for an order to summon a relevant witness, or else will invite the court to call that witness 

of its own motion so that both sides can cross-examine. The "tactics" that the court will 

,ilways be astute to reject will be evinced by an application which is not made in good faith 

but rather for an ulterior "political" purpose, to embarrass a political or military leader who 

could give no evidence of any real value to the defence. 14 If a statesperson does have 

important evidence, then to accommodate his other pressing public commitments, the 

1
' Pros,Y11tor 11• Blaskic, Case No. IT-95-14-AR108bis, Judgement on the Request of the Republic of Croatia for 

Re\'icw of the Decision of Trial Chamber II of 18 July 1997, 29 October 1997 (" Blaskic Subpoena Decision"). 
'" A good example is provided by the ICTY case rejecting Milosevic's attempt to subpoena Prime Minister Blair 
and Chancellor Schrbdcr in Prosecutor v. Milosevic, Case No. IT-02-54-T, Decision on Assigned Counsel 
Application for Interview and Testimony of Tony Blair and Gerhard Schroder, 9 December 2005. 
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court will consider whether it can be appropriately received by written deposition, or 

through a video link, rather than by requiring him to make a personal appearance. 

12. Finally, in these prefatory remarks, let me evince some unhappiness with the reason often 

given by national and international courts to reject subpoena applications by defence 

lawyers, namely that they are "going on a fishing expedition". This metaphor came into 

rngue, in the language of English judges for whom fishing seems to have been regarded as 

an idle pastime which involved dozing by the grassy banks of streams and rivulets, without 

caring about or anticipating the landing of a palatable fish. It strikes me as a singularly 

inappropriate reason to reject a subpoena application. Any serious fisherman today goes 

on a "fishing expedition" in order to catch fish, and with every reason to believe that fish 

will indeed be caught, just as a good defence lawyer makes a subpoena application to obtain 

documents or evidence relevant to his client's defence which he has reason to believe the 

subpoena will produce. The fisherman, whether sporting or professional, goes on his 

expedition guided by experience or by reports from other fishermen, on predictions based 

on tide and weather and movements of schools of fish; on irresistible bait, on sight of 

boiling water and now, even, on sonar detection. The defence lawyer relies on inference 

from his client's instructions, upon previous statements made by the potential witness, 

upon the role and position of that witness, and so on. Neither fisherman nor defence 

lawyer can in those circumstances be accused of preparing their expedition merely on 

speculation or guess-work or conspiracy theory. A proper subpoena application, like a 

sensible fishing expedition, reasonably anticipates a good catch. 

I). Some ICTY cases seem to elevate into a legal reason for rejecting a subpoena application 

what is termed "the last resort requirement" - a portentous description of the common 

sense rule that compulsion should not be used against an unwilling witness if that 

unwillingness can be overcome in other ways or the same evidence is available from 

another witness prepared to volunteer it. This is an entirely correct reason for refusing an 

application - it means, in other words (those of Rule 54) that the subpoena would not be 

"necessary" for the purpose of investigation or trial, because that purpose could be achieved 

without compulsion. But even here there are distinctions that must be made, in the 

interests of the defence. Take this hypothetical: suppose the proposition the defence seeks 

to establish is that the accused's position in a rampaging army was not one of direct 
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authority. That could be confirmed by the commander-in-chief of the force, but he refuses 

to attend court. A foot soldier, however, is willing to confirm it. Could the court refuse to 

subpoena the Commander, on the ground that the same evidence can be given by the foot 

soldier? Obviously not: the latter's limited observation and experience might make his 

testimony admissible, but the evidence of the commander-in-chief would be much more 

reliable and authoritative. Although in one sense the foot soldier's evidence is "the same" 

as the commander's, the latter's is in reality different, because it carries much greater 

authority and credibility. 

14. I have briefly :.;ummarised what I consider to be the correct approach to the exercise of the 

court's power to issue a subpoena or other compulsory order. The mechanism is Rule 54, 

hut the controlling principles are to be found in Article 17 of the Statute. Any application 

to subpoena a witness requires a three-stage process: 

i. Does the named witness have immunity (in which case the court may not 

proceed further) or a testamentary privilege? 

ii. Is the potential evidence likely to be material to an issue in the trial - in 

particular to a legitimate defence? 

1u. Are the court's compulsory powers really necessary to bring that relevant 

evidence to court, or may it be delivered by some other means? 

This Application 

15. Tlw defendant Fofana and the defendant Norman applied for a subpoena to order 

President Kabbah to attend for an interview with defence lawyers and then to give evidence 

at their ongoing trial. 15 President Kabbah is the Head of the State of Sierra Leone, having 

been elected President in 1996 and again in 2001. He was President, Commander-in-Chief 

and Defence Minister during the period in which the defendants, allegedly the leaders of 

the CDf, are accused in the indictment of committing war crimes. It is not disputed by the 

prosecution that the CDF was fighting for the democratically elected government, i.e. 

I', 1-'obna Motion for Issuance of a Subpoena Ad Testificandurn to President Ahmed Tejan Kabbah, 15 December 

2005 ("Fof:ma Motion"); Norman Motion for Issuance of a Subpoena Ad Testificandurn to H. E. Alhaji Dr. Ahmad 
Tqan Kabbah, President of the Republic of Sierra Leone, 16 December 2005, ("Norman Motion"). 
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fighting to restore President Kabbah. They claim him as their commander-in-chief, and say 

that he had regular meetings with Chief Norman and other CDF personnel; although he 

was in Guinea for part of the time, he received visits and stayed in touch with the situation 

"on the ground" in Sierra Leone by satellite telephone. Defence lawyers had been granted 

an audience with President Kabbah at which they asked him to testify voluntarily, but he 

declined because he had "informally agreed" with United Nations Secretary-General Kofi 

Annan "not to involve himself in Special Court affairs" although he expressed sympathy 

with the CDF defendants and "hoped they would be acquitted." 16 

16. Whether this is an accurate account of the meeting or not, it is understandable that 

President Kabbah would be concerned about appearing as a witness. The court was 

established at his request, by agreement between his government and the UN, as an 

international court which had the power to indict those who had the "greatest 

responsibility" for war crimes. The President might, very reasonably, have thought it 

inappropriate to volunteer evidence for any party, and that view may have been informally 

agreed by the Secretary General. But any "informal agreement" must give way, as I am sure 

Kofi Annan and President Kabbah would appreciate, to the overriding duty to afford a fair 

trial. As the US Supreme Court has said, "The public ... has a right to every man's 

e\·idrnce" 17
, including evidence in the possession of the Head of State - as President Nixon 

Lliscovcred when his claim for executive privilege over the Watergate tapes was rejected. 18 

Were President Kabbah uniquely possessed of evidence exonerating the defendants, he 

would have a public duty to give it, and I am sure he would do so if requested by the judges 

of this court. It is, after all, a court set up with plenary power to indict anyone, including 

President Kabbah himself, and that power to indict must, a fortiori, include a power to 

direct that he should testify. 

I 7. In the court below, the Attorney General appeared on behalf of President Kabbah to resist 

the subpoena. He argued firstly that it was an application made in bad faith - it was merely 

an attempt to embarrass and harass the President. Secondly, he argued that the President 

as Head of State was immune from legal process: this court, he pointed out, had to enforce 

·' Fofona Motion, para. 4. Concurring opinion, para 15, recounting submissions on behalf ofFofana. 
11 

United States t• Bryan, 339 U.S. 323, 331 (U.S. 1950) (quoting Wigmore, Evidence (3d ed.)§ 2192). 
1

' United Stute.1 t'. Nixon, 418 U.S. 683, 703-716 (U.S. 1974). As early as 1807, in United States v. Burr, 25 F. Cas. 
30, 34, (l 1.S. 1807), Chief Justice Marshall opined that a subpoena could be issued to the President of the United 
States. 
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its subpoena under Sierra Leone law, from which the President was constitutionally 

immune. However, the Attorney General very properly accepted that if this court did 

subpoena the President, he would advise the President to comply with the order. The 

prosecution did not enter into the immunity argument: it contended only that the 

applicants had failed to satisfy the test required by Rule 54. 

18. The argument was heard in February 2006 but the decisions were not delivered until four 

months later. They were polarised. Judge Bankole Thompson forcefully rejected the 

notion that President Kabbah was immune, and inferred from his involvement in the war 

as leader of the democratic forces that he must have relevant evidence to give on behalf of 

those who had been fighting for him. 19 He would have issued a subpoena, for that 

evidencL' to be given by video-link to the courtroom. Judge Itoe delivered a somewhat 

impassioned opinion that the President was above, and immune from, any court or legal 

process. 20 Logically, Judge I toe's "sovereign immunity" approach would brook no enquiry 

at all into the bona fides of the application or into the materiality of the evidence that 

President Kabbah might give: his absolute immunity would be breached by the Court upon 

its entering into any such enquiry. Surprisingly, for this reason, Judge Itoe joined with 

Judge Boutet in a joint opinion which made no finding at all on immunity, but which 

analysed the President's likely evidence in some detail and held that the subpoena 

,1pplication failed a "two pronged test" under Rule 54. 21 This opinion has been treated as 

the decision of the Trial Chamber. 

19. Both Fofana and Norman applied for leave to appeal. This was opposed by the prosecution 

un the basis that the decision whether to issue a subpoena was a matter for judicial 

discretion, and should not be dealt with on appeal because it involved no question of law. 

So far as immunity was concerned, the prosecution sought to side-step the need to deal 

with this on the ground that the actual judgement of the court had been a joint opinion of 

Ju,-tices !toe and Boutet. Judge Itoe's concurring opinion - that the President was immune 

- could not be made the subject of appeal since it was not the conclusion of majority 

opinion. These arguments were not accepted by the Trial Chamber judges: they 

unanimously granted leave to appeal. 

' Di,scnting Opinion, para. 14. 
·,i Concurring Opinion, para. 138. 

• 
1 Majuriry Dcci,ion, paras. 10-19. 
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Standard of Review 

20. This is an interlocutory appeal, leave for which can only be given, pursuant to Rule 73(B), 

"in exceptional circumstances and to avoid irreparable prejudice to a party". Here, the 

Trial Chamber found exceptionality in "the novel nature" of the Rule 54 standard for 

issuing of a subpoena, "together with the diverse legal perspectives from which it can be 

viewed, as evidenced by the Majority Decision, Separate Opinion and Dissenting 

opinion." 22 The majority opinion turned on the application of what it described as a "two

pronged test" under Rule 54. The separate opinion of Judge Itoe turned on his view that 

President Kabbah was immune from any compulsory process. The dissenting opinion of 

Judge Thompson was largely directed to refuting Judge !toe's immunity argument. In these 

cunfused circumstances, this appeal court is in my view seized of three issues - 1) whether 

the President is immune from any process (logically, the first issue)? And 2) if he is not, 

whether his evidence is likely to be material (the second issue, a mixed question of fact and 

law) and 3) if it is material, what is the test for issuing a subpoena under Rule 54? and 4) 

was that test correctly applied by the Trial Chamber majority? 

21. My colleagues treat the fourth issue as merely a matter of discretion, and in consequence as 

unappealable on its merits. I disagree. It is a mixed question of fact and law. The merits 

of the decision must be controlled by the accused's right to obtain witnesses, vouchsafed by 

Article 17(4)(e). In any event, under Rule 73(B) leave has been granted "to avoid 

irreparable injury to a party". If we are satisfied that a trial chamber's application of law to 

facts has produced an unfair decision, which will handicap a party throughout the trial, we 

art' entitled to strike it down before it contributes to a miscarriage of justice. In the 

t'xceptional cases where leave for interlocutory appeal is given, the "judicial review" 

star,dard developed in public law as a self-denying ordinance for appeal courts in reviewing 

administrative decisions is in my view inappropriate, and should not be applied to criminal 

appeals, notwithstanding the ICTY jurisprudence cited in this Court's opinion in this case. 

As Lord Atkin has said, in the administration law context, 

· Decision on Motions by the First and Second Accused for Leave to Appeal the Chamber's Decision on Their 
Morions for the Issuance of a Subpoena to the President of the Republic of Sierra Leone, filed 29 June 2006, 
("Motion bv First and Second Accused for Leave to Appeal"), at para. 12. 
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"While the appellate court in the exercise of its appellate power is no doubt entirely justified in saying 

that normally it will not interfere with the exercise of that judge's discretion except on grounds of law, 

yet if it sees that on other grouncL, the decision will result in injustice being done it has both the power 

I I l i 
. ,,o, 

anc tie c uty to remec y it. -

If the Appeal Chamber is satisfied that a Trial Chamber decision has produced serious 

unfairness to either side then it should intervene, whether or not that decision can be 

described as "discretionary". 

Legal Standard for the Issue of a Subpoena 

22. My view on the correct interpretation of Rule 54 is set out at paragraphs 3-8 above. I 

concur with paragraph 9 of the Court's judgement in this case, namely that the test is 

"satisfied if the applicant shows that the subpoena is likely to elicit evidence material to an 

issue in the case which cannot be obtained without judicial intervention. The key question 

is whether the effect that the subpoena will have is necessary to try the case fairly. "24 

2 3. Where I diverge from my colleagues over whether the Trial Chamber majority applied test. 

Under the rubric Standard for issuing a subpoena pursuant to Rule 54, at paras 28 to 31, 

the two judges seem entirely to have misunderstood it. They begin, at para 28, by stating: 

28. "The applicant for the issuing of subpoena pursuant to Rule 54 must, in 
accordance with that Rule, show that the measure requested is necessary (the 
"necessity" requirement) and that it is for the purposes of an investigation or for 
the preparation or conduct of the trial (the "purpose" requirement)." 25 

24. These two separate "requirements" do not appear in the Rule. All it requires is a showing 

that an order is necessary to bring the relevant evidence into the court. Yet the Trial 

C~hamber goes on, in paragraph 29, to elaborate these two "requirements" or "prongs" that 

it purports to find in Rule 54: 

"20. The Chamber considers that the "purpose" requirement under Rule 54 imposes 
on the applicant the obligation to show that the subpoena serves a legitimate 

23 Wade and Forsythe, Administrative law, Oxford, 8th edn, p 926, and note Lord Denning's view that "an 
erroneous exercise of discretion is nearly always due to an error in point of law": Re DJMS (1977) 3 All ER 582 
at 589 
.➔ Dcci,ion on Interlocutory Appeals Against Trial Chamber Decision Refusing to Subpoena the President of 

Sierra Lrnne, 11 September 2006, ("Appeals Decision"). para. 9. (At paragraph 25, however, the Court seems to 
resile from this correct position, and to approve the incorrect "two prong" approach of the Trial Chamber). 
:i Majority Decision, para. 28. 
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forensic purpose for an investigation or the preparation or conduct of the trial 
against the accused. The applicant must therefore demonstrate a reasonable 
basis for the belief that the information to be provided by a prospective witness 
is likely to be of material assistance to the applicant's case, or that there is at 
least a good chance that it would be of material assistance to the applicant's 
case, in relation to clearly identified issues relevant to the forthcoming trial. 
Whether the information would be of material assistance to the applicant's case 
would depend largely upon the position held by the prospective witness in 
relation to the events in question, any relationship he may have or have had 
with the accused which is relevant to the charges, the opportunity which he may 
reasonably be thought to have had to observe those events or to learn of those 
events and any statements made by him to the applicant or to others in relation 
to those events. If the applicant has been unable to interview the prospective 
witness, the test will have to be applied in a reasonably liberal way but the 
applicant will not be permitted to undertake a "fishing expedition" -where (sic) 
the applicant is unaware whether the particular person has any relevant 
information, and seeks to interview that person merely in order to discover 
whether he has any information which may assist the applicant's case."26 

2 5. These are not "requirements" that have any relevance to the test for issuing a subpoena. 

They are all considerations that bear on the anterior question of whether the witness is 

likely to possess any relevant evidence. They have nothing to do with the Rule 54 test of 

whether an order is necessary to elicit it. They are commonsense considerations that have 

been articulated in the case law to help a court decide whether the evidence of the potential 

witness i;; likely to be material, but they are by no means exhaustive considerations. They 

do not embody rules of law, but rather counsels of prudence and common sense. 

Paragraph 29 shows that the Trial Chamber mistakenly conflated these practical 

considerations as to whether evidence might be material with the test in Rule 54 for 

deciding whether it is necessary to issue a summons to obtain it. There is no "purpose" 

requirement in Rule 54 at all. The only test is whether a court order is necessary at any of 

the three stages mentioned (investigation, preparation and trial) or whether the relevant 

evidence might instead be forthcoming by a lesser measure or from another source. This 

test i:-; addressed in paragraph 30 of the Trial Chamber majority decision: 

"'30. The "necessity" requirement under Rule 54 is designed to limit the use of 
coercive measures to a minimum. Since a subpoena is an instrument of judicial 
compulsion backed by the threat and the power of criminal sanctions for non
compliance, it is to be used sparingly. The fact that a subpoena is considered to 
be convenient for an applicant is not a sufficient justification for the possible 
application of criminal sanctions against individuals to ensure compliance with 
it. Although we consider that a chamber should not hesitate to use this 
instrument when it is necessary to elicit information material to the case and to 

' Maioriry Decision, para. 29. 
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the presentation of one of the parties' cases, it must guard against the subpoena 
becoming a mechanism which is used routinely as part of trial tactics. 
Furthermore, in deciding whether to grant such a subpoena, the chamber must 
also consider, in addition to the usefulness of the information for the applicant, 
the overall necessity of the information in ensuring the trial is informed and 
fair. We consider that it would be inappropriate to issue a subpoena if the 
information sought to be obtained is obtainable through other means." 27 

26. I have pointed out, at paragraphs 5-11 above, that there is nothing in Rule 54 that requires 

court orders to be used "sparingly". They should be used whenever a court order is 

necessary to secure the attendance of a relevant witness who will not otherwise come 

willingly to court. If the information can be secured by other means there is obviously no 

''nl'cessity" for a subpoena, so long as it is the same information - i.e. the "other means" 

will produce evidence which carries similar weight. There is no warrant in Rule 54 for a 

two-pronged test of "necessity" and "purpose". The Trial Chamber's two-fold error was to 

read into Rule 54 some (and some only) of the considerations which inform the anterior 

decision as to whether the information is likely to be relevant, and then to insist that Rule 

54 he used "sparingly". (These errors are, regrettably, repeated in this Court's decision.) 28 

The only test under Rule 54 is whether it is necessary to issue a subpoena or other order so 

as to hring relevant evidence before the court. That test obviously involves consideration of 

\vhether it can be put before the court without compulsion - e.g. by the other party (here, 

tlw prosecution) agreeing to it; or by taking it in a manner acceptable to the hitherto 

unwilling witness (who may be willing to give it by way of affidavit or video link) or by the 

court initially requesting, rather than ordering, that it be given. 

2 7. This is the relatively narrow dimension of a Rule 54 decision. In my view the Trial 

Chamber majority in the paragraphs I have quoted clearly failed to appreciate the true 

nature of the test, which they confused with the test for likely relevance. They also erred, 

in my view, in adopting a restrictive approach to the purpose of Rule 54. There is no basis 

in its wording for the inference that it "is designed to limit the use of coercive measures to 

a minimum". 29 On the contrary, it is designed to make available to the parties, and in 

particular to the defence, a range of coercive measures which may be necessary to bring to 

Maiority DL·cision, para. 30. 
-'

8 See the mantra that compulsory orders are to be used "sparingly": Court opinion, paras IO and 29. This 
restrictive approach inevitably disadvantages the defence by predisposing the Court against granting an 
application for a compulsory order. 
:, Majority Decision, para. 30. 
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court evidence which is highly relevant to a serious criminal trial. It requires generous 

interpretation because it effectuates a fundamental defence right enshrined in Article 17 of 

the Statute. Paragraph 30 of the Trial Chamber majority adopts dicta from ICTY decisions 

that the Rule is "to be used sparingly", and in my view that dicta is mistaken. Because a 

subpoena is an instrument of judicial compulsion, it must be used carefully. It does not 

follow that it must be used sparingly, if its unsparing use is the only way to ensure a fair 

tria I. 

28. We have been pressed by the parties with their interpretations of various ICTY and ICTR 

cases, but these tend to be fact specific and citations offer no more than helpful comments 

on some of the considerations that will apply, almost always in cases where the evidence 

sought is in a foreign state - which is not the case here. In Krystic, for example, the court 

points out that the question of whether the evidence is material (i.e. that the application 

serves "a legitimate forensic purpose") will "depend largely" on the position held by the 

prospective witness in relation to the events in question, any relevant relationship he has 

had with the accused and any opportunity to observe the events and any statement he has 

made about them. 10 This observation is repeated by the Trial Chamber in paragraph 29 of 

its judgement, cited at para 24 above. But on any view, these factors - and they are no 

more than factors to be balanced - are certainly not exhaustive. Often, the relevance of 

potential evidence can be inferred from other facts in evidence, and very often witnesses 

and documents are properly made the subject of subpoena because the accused instructs 

counsel, e.g. that he has seen the documents or has had a particularly important 

conwrsation which he wants the witness to confirm. The Trial Chamber endorsed the 

view in Krystic that when "the applicant has been unable to interview the prospective 

witnes;;, the test will have to be applied in a reasonably liberal way". 11 Whether the Trial 

Chamber majority applied the test in a reasonably liberal way in this case is incapable of 

review on appeal if the application is regarded as a matter merely of discretion. 

29. Since I am satisfied that the Trial Chamber majority did not apply the correct test for the 

i;;suance of a subpoena, I would prefer to dispose of this appeal by directing the Trial 

Chamber to rehear the matter and decide first, whether the President is immune; secondly 

,,, Knuc Subpoenas Decision, para. 11. 

The Krstic Subpoenas Decision, para. Para. 11. 



whether the President's evidence is likely to be material to an identified issue, and finally to 

determine the Rule 54 question by applying the correct test. On that rehearing the Trial 

Chamber might well conclude that a subpoena was not at this stage necessary, because 

President Kabbah would be likely to respond favourably to a request from the court. But it 

might well conclude that there is no Rule 54 issue, because there is no relevant evidence 

that President Kabbah can give. That opinion, indeed, seems to have been the majority 

finding. It has been vigorously contested in this appeal, but is upheld by this court on the 

basis that it was acceptable as an exercise in discretion, however mistaken it may have been 

on the merits. Had the court been prepared to consider those merits, I would have 

fovoured an oral hearing: there are important factual matters which are not clear from the 

written :rnbmissions in front of us. However, neither party has sought a hearing and both 

sides have stressed the urgency of our decision, which has in consequence been prepared 

over the August vacation. I have dealt with the main question - the correct test for 

subpoena issue under Rule 54. I shall now consider, in reverse order, the two issues that 

should, logically, precede that decision: whether the evidence sought might be material, 

and whether the President of Sierra Leone now has testamentary immunity. 

Was President Kabbah's Evidence Likely to be Material to the Defence? 

)0. This is the issue that the Trial Chamber majority addressed under the misapprehension 

that it was part of the standard for issuance of a subpoena under Rule 54. It is rather, as I 

ha\'C explained, a preliminary issue about which the court must be satisfied before it 

decides whether a subpoena is necessary. It is an issue which normally should be left to the 

good sense of Trial Chamber judges who have spent (in this case) several years immersed in 

the facts of the case. It requires the applicant accused to show that the evidence is likely to 

be significant either because it tends to refute incriminating evidence given against him by 

prosecution witnesses or because it will tend to support a legitimate defence. This issue 

di\·idcd the Trial Chamber, so we must first consider how the application was put. 

) 1. The applicant Fofana (allegedly, the CDF's "director of war") and Chief Hinga Norman 

(allegedly, the CDF's operational leader) are accused of committing, between October l 997 

and December 1999, various war crimes in the course of fighting, so they say, to restore the 

democratically elected government of President Kabbah, whom they regarded as their 
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"President, Commander-in-Chief and Minister of Defence". 32 Although he was forced for 

security reasons to remove himself to nearby Guinea for some months, it is said that 

President Kabbah was visited there by Norman and other CDF commanders and 

throughout this period he kept in touch with his pro-government forces on the ground in 

Sierra Leone via satellite telephone. There have been various references to President 

Kabhah in this capacity in the evidence of prosecution witnesses, and on this basis it is 

argued that his testimony is necessary to get at the "full truth" of what happened in the war. 

) 2. I have no doubt that it is, but equally I have no doubt that it is not the function of a war 

crimes court to get at the "full truth" about the war. That lengthy exercise must be left to 

historians and to truth commissions. This court is only concerned to get at the truth 

concerning the specific acts that are charged against the defendants: more precisely, to 

examine whether the prosecution evidence proves the charge beyond reasonable doubt. It 

is a frequent mistake, often made by prosecutors who overload indictments but here made 

hy counsel on behalf of the defendants, to think that the court can cope with receiving 

evidence which is "relevant" only because it illuminates some aspect of the conflict. No 

doubt President Kabbah has much of interest to tell about the war - indeed, he gave 

evidence to the Truth and Reconciliation Commission - but unless he can throw some 

light on the guilt or innocence of these accused men, the courtroom (or even a video-link 

to it) is not the place for him to tell it. The references to him by prosecution witnesses may 

or may not be accurate - he may indeed, for example, have kept in regular touch with 

Chief Norman and arranged for funds to be transmitted to his troops - but that of itself 

docs not mean he can help with evidence which is material to allegations of specific 

criminal acts. It is not enough to show that President Kabbah is mentioned by prosecution 

witnesses: there must be a real likelihood that his evidence would undermine or refute 

some accu:,;atory statement or inference that they have made against the defendants. 

Otherwise, his evidence will only be likely to be "material" if it would go to support a 

legitimate defence. 

3 3. In this respect, the application by Fofana appears at first blush on stronger ground. He is 

alleged tu have held a specific position in the CDF, but he argues that his actions in that 

position excluded him from the class of persons who "bear the greatest responsibility" for 

,: Proseultor t'. Norman et al., Case No.SCSL-04-14-T, Indictment, 05 February 2004. 
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alleged violations of international law committed in the course of the fighting. The Trial 

Chamber has already ruled that this issue "is an evidentiary matter to be determined at the 

trial stage" 11 although I would have thought that it is first and foremost a question of law as 

to whether (and if so, to what extent) it is a legitimate defence for a defendant to argue that 

he bears lesser rather than greater responsibility for a war crime. Is this actually a defence, 

or a jurisdictional bar that can avail a defendant, or does it merely limit prosecutorial 

selection of the class of persons to be tried in the Special Court? We have heard no 

argument and I express no view, other than to say that if it is not a defence or jurisdictional 

har then President Kabbah's evidence about Mr Fofana's position cannot be relevant in this 

trial at all. If, however, it provides some form of defence, then his opinion and 

observation, as commander-in-chief, of Mr Fofana's role and authority might well be the 

best evidence available. It would certainly come with more weight and credibility than any 

evidence to the same effect given by a foot soldier or another less well-placed or less well

informed observer. 

H. The T ri,d l~hamber majority seems to accept that President Kabbah could testify admissibly 

and relevantly as to the "relative culpability" of Mr Fofana, but rejected the subpoena on 

the basis that "the information is obtainable through other means". 14 They did not identify 

those "other means". Since the "information" sought is information about Fofana's level 

of responsibility as recognised by his commander-in-chief, I doubt whether information of this 

quality could be given by anyone else. Later, the Trial Chamber says that such evidence 

(specifically, that Fofana was only following Kabbah's orders, i.e. that he had no command 

responsibility) might be admissible at the sentencing stage: "Should he be convicted, it may 

then be considered in mitigation of punishment". 15 Quite apart from the appalling 

prospect of this proceeding, which has already lasted several years, being delayed further by 

L'.Xtensive sentencing hearings, I find this approach irrational. If it really is a defence for 

Fofana to show that it had no (or no great) command responsibility, then evidence about 

his role must be relevant at the trial. If President Kabbah were subpoenaed only at 

sentencing stage, and then testified authoritatively that Fofana had no responsibility at all, 

then there might have been a miscarriage of justice which could lead to a retrial. 

" Decision on the Preliminary Defence Motion on the Lack of Personal Jurisdiction Filed on Behalf of Accused 
Fofona, 3 March 2004, para. 44. 
'
4 Maioriry Decision, para. 37. 

M:ijoriry Decision, para. 48. 
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) 5. These problems arise in my view because the Trial Chamber proceedings did not take the 

correct course. The applicants should have been required to specify the defence to which 

President Kabbah's evidence was likely to be material. The Trial Chamber should then 

have decided whether the defence specified was good in law, and whether it was likely that 

Pre~ident Kabbah's evidence would assist it. Then - and only then - should it have 

addressed the Rule 54 question, as to whether a compulsive order was necessary to obtain 

it, or whether the President might give it voluntarily (if requested by the Court) or whether 

it might be given with equal credibility by someone else. By conflating the entirely different 

tests of materiality and necessity, and by failing to identify a legitimate defence to which the 

l'vidcncc might be relevant, the proceedings below have produced a confusion that should 

in my \'icw be unconfounded by returning this matter to the Trial Chamber with a 

direction to reconsider it correctly. 

36. In certain other respects the applicants' explanation of their need to question President 

Kabbah appears to be motivated by a desire to associate him with their activities: if so, this 

would be an attempt to elicit inadmissible tu quoque evidence. There are certain exceptions 

to this rule, most notably where the evidence is relevant to whether the action charged as a 

war-crime has the necessary quality of universal disapprobation (hence at Nuremberg, 

evidence was admitted, on behalf of Admiral Donitz, that his allegedly criminal order to 

submarines were in fact the same as orders by Admiral Chester Nimitz, commander of the 

allied Pacific Fleet). 16 Another exception to the rule is where tu quoque evidence supports a 

defence based e.g. on reasonableness of the force used to put down an insurrection or on 

the necessity of taking an impugned measure in order to save lives or (perhaps) to defend a 

democratically elected government. To take a hypothetical example, a commander accused 

of the war crime of recruiting fifteen year old children into his force might support a 

defence of necessity, or self-defence, by calling the President to say that he approved this 

measure as a last resort to save innocent lives in peril from "barbarians at the gates". It is 

not enough for Chief Hinga Norman to say that because he had conversations with 

PrL·sident Kabbah throughout the war then the President's evidence is likely to be material 

to his defence. Only if he can assert that a particular conversation induced in him the 

reasonable belief that an action now charged as a war crime was, e.g. absolutely necessary in 

,r, Robert E. Conot, Justice at Nuremberg, (Wiedenfeld, 1983), p68 
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extremis to save innocent civilian lives or amounted to force reasonable in the circumstances 

to deal with criminal violence, might that conversation go to support a legitimate defence. 

However, it would be necessary for the applicant to identify the precise defence that he was 

raising and to show that if made out it would be a good defence in law, as well as to show 

that the evidence of the conversation would be likely to support it. I do not find in the 

submissions as they have been placed before us a sufficient showing on either score: it is 

not enough to say that the relevance of President Kabbah's evidence is "self-evident" or that 

(in Norman's case) "he knew what the first accused was doing at all times because he was in 

contact with President Kabbah by mobile phone." 

ls President Kabbah Immune from any Court Order? 

) 7. This is, logically, the first issue to be decided in this appeal, as it should have been the first 

issue to be decided in the court below. If, as the Attorney General argued and one trial 

judge determined, an incumbent president has absolute immunity from any legal process in 

this court, then it would violate that immunity to embark upon argument and decisions 

and ,1ppeals which treat him and his potential evidence as he were not immune. For that 

reason (amongst others), I cannot side-step a decision on this point simply because there 

wa:,; no actual finding on it by the Trial Chamber majority. In a lengthy concurring 

opinion, Judge ltoe expanded his reasoning for joining Judge Boutet in that majority 

opinion, and a central part of that expanded reasoning was his view that the President had 

sov('reign immunity. Judge Bankole Thompson's opinion was primarily directed to 

refuting the immunity argument. So I feel bound to deal with the point briefly, to explain 

why I am not persuaded that an immunity is relevant to this case. 

38. Immunities from criminal jurisdiction must be narrowly interpreted or "recognised with 

restraint", so the onus is on those who assert the immunity of a witness in international law 

to establish it beyond doubt. Judge ltoe notes, quite correctly, that national law in a 

number of countries, including Sierra Leone, attaches immunity from prosecution, or from 

civil proceedings, to incumbent heads of state and/ or government ministers. 37 However, 

national law does not bind international courts and the Appeals Chamber of this 

international court has made very clear that it is in no way subject or subservient to the 

' Concurring Opinion, paras. 94-118. 
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Sierra Leone constitution or to local laws. It operates in an international dimension 

unaffected by any immunity bestowed by local law unless that reflects immunities in 

customary international law. Thus, in Prosecutor v. Kallon, this Chamber held: 

" ... the Special Court is not part of the Judiciary of Sierra Leone. It is the product of a 
rreaty agreement between the Government and the UN. . .. although Article 8 may 
:ippe,1r repugnant when viewed in light of Sections 122 and 125 of the Constitution, it 
does not, in our judgement, amend the judicial framework or court structure of Sierra 
Leone because the Special Court is not part of the Sierra Leone Judiciary and is 
uutside the structure of the national courts. "38 

The fact that aspects of the Special Court's operation may depend on local laws and local 

law enforcement docs not alter this fundamental position. 

'39. The classic reason for Head of State immunity was described by Judge I toe in terms that 

echo Machiavelli and Jean Boudin: 

Commonly referred to as "'The Princes who govern us", Heads of State are granted 
these immunities, not for their personal aggrandisement, comfort, needs or 
,ispirations, but because the seat and position they occupy as the highest ranking 
Officials and Citizens of their Countries. This emphasises the necessity for the dignity, 
respect and honour that go with it to be conserved and to remain inviolable in order to 
preserve the integrity and honour that, in this regard, is due primarily and firstly to the 
Sc)\'ereign Nations concerned and subsidiarily, to their Heads of State who are their 
sovereign representatives. In this process and within this context, Heads of State need 
tu be guaranteed an environment, an atmosphere, and an institutional framework for 
them to perform their duties in all tranquillity and without any unnecessary 
interferences which could result from the issuance of a Subpoena.'9 

40. This was the mind-set that prevailed in Europe in 1648, at the time of the Treaty of 

Westphalia. England was not a party to that treaty, however, and a few months later it 

rejected sovereign immunity by convicting and executing Charles I, a precedent followed 

over ,l century later by the National Assembly in France in respect to Louis XVI. Moving to 

mOLfrrn times, ever since the Nuremberg Charter in 1945 the atmosphere of tranquillity 

surrounding Heads of State has been capable of disruption by indictments and arrests for 

war crimes and crimes against humanity. It follows that it must also be capable of polite 

and dignified interruption by requests or directions to assist an international criminal 

court, if the statespcrson happens to be the unique possessor of evidence that will help 

acquit or condemn a prisoner charged with a crime against humanity. 

1
~ Prn.1crntor ~•. Kallon et al., Case No.SCSL-04-15-AR72(E), Decision on Constitutionality and Lack of Jurisdiction, 
l 1 March 2004, paras. 67-68. 
:•J Cunrnrring Opinion, parn. 132. 
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41. There is now such overwhelming authority that incumbent heads of state are amenable to 

international law, that the very proposition that they have sovereign immunity from the 

processes of international criminal courts must be viewed as the jurisprudential equivalent 

of the proposition that the earth is flat. Galileo's telescope is here represented by Article 7 

of the Nuremberg Charter, which expressly rejected sovereign immunity for military and 

political leaders: "The official position of defendants, whether as Heads of State or responsible 

officw.L~ in Government Departments, shall not be considered as freeing them from responsibility or 

mitigating punishment."40 The judgement at Nuremberg heralded the removal of the shield 

of state sovereignty for crimes against humanity,41 and shortly afterwards, the United 

Nations <.3eneral Assembly formally adopted a resolution "affirming the principles of 

international law recognised in the Charter of the Nuremberg tribunal and the judgement 

of the tribunal."42 In 1950, the International Law Commission authorities stated these 

principles, including (as principle 3): 

"The fact that a person who committed an act which constitutes a crime under international law 

acted as Head of State or responsible government official does not relieve him of responsibility 
under international law. "4

' 

42. In 1997 Jean Kambanda, Prime Minister of Rwanda during the genocide, was indicted and 

pleaded guilty. His indictment was upheld by the ICTR, notwithstanding his official 

position. 44 The Statute of the ICTY provides that "the official position of any accused 

pcrsl)n, whether as Head of State or Government or as a responsible government official, 

shall not relieve such person of criminal responsibility nor mitigate punishment." 

Slobodan Milosevic was indicted while he was incumbent president of Yugoslavia and 

charged in relation to acts committed whilst he served as Head of State. The ICTY rejected 

his claim to be immune from prosecution and observed that the rule set out in its statute 

"at this time reflects a rule of customary international law."45 Article 2 7 of the Rome 

Statute of the International Criminal Court provides: 

41 
Article 7, Charter of the International Military Tribunal, 8 August 1945. 

41 Sec proceedings, at p446-7. 
4 

· J udgrnent - Regina v. Bartle and the Commissioner of Police for the Metropolis and Others Ex Pa rte Pinochet, 
Regina \'. Evans and Another and the Commissioner of Police for the Metropolis and Others Ex Parte Pinochet, 
Iluusc of Lords, 24 March 1999. (2000) lAC 147 
4

' Report uf the International Law Commission to the General Assembly, UN document N 1316 ( 1950). 
·H l'rmccuwr 1· Kambanda, Case No.ICTR-97-23-A, 19 October 2000. 
40 

Prnscc11tor t' Milose11ic, Decision on Preliminary Motion, 8 November 2001. 
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" ... official capacity as a Head of State or Government, a member of a Government or 
parliament, an elected representative or a government official shall in no case exempt: a 
person from criminal responsibility under this Statute... Immunities or special 
procedural rules which may attach to the official capacity of the person, whether under 
national or international law, shall not bar the Court from exercising its jurisdiction 
over such a person." 

4 3. As if this array of state practice and international treaty law were not enough, the 

International Court of Justice has made crystal clear that no immunity of an incumbent 

Head of State under national law could avail a Head of State or government minister in an 

international criminal court. In paragraph 61(iv) of its decision in DRC v Belgium,46 that 

proposition is spelled out. Judge Itoe misunderstands this decision, thinking that it 

'\ustaim·d that this immunity protects any Head of State from prosecution." It did exactly 

the opposite, in relation to international criminal courts, of which this court is one. 

Similar confusion between national and international courts is apparent from his reliance 

upon a Cour de Cassation decision upholding a domestic law immunity of President Chirac. 

This case does not affect the position of a Head of State in an international court. 

44. The Statute of the Special Court for Sierra Leone reflects the true position: Article 6(2) 

provides that "the official position of any accused persons, whether as Head of State or Government 

or a~ a responsible government official, shall not relieve such person of criminal responsibility nor 

mitigate punishment." In the Appeal Chamber decision in Prosecutor v Taylor this Appeal 

Chamber held: 

"The principle seems now established that the sovereign equality of states does not 
prevent a Head of State from being prosecuted before an international criminal 
tribunal or court .... the Appeal Chamber finds that Article 6(2) of the Statute is not in 
conflict with any peremptory norms of general international law and its provisions 
must be given in effect by this court. We hold that the official position of the 
Applicant as an incumbent Head of State at the time when these criminal proceedings 
were initiated against him is not a bar to his prosecution by this court."47 

45. There is an early decision of the ICTY, Prosecutor v Blaskic, in which the Appeals 

Chamber "dismisse[d] the possibility of the International Tribunal addressing subpoenas to 

State officials acting in their official capacity".48 However, in the later case of Prosecutor v 

"' Case Ccmcnning the Arrest Warrant of 11 AJJril 200 (Democratic Republic of Congo v. Belgium), (2002) ICJ Reports, 14 
February 2002. 
,; Proscrnttcm Again.it Charles Ghankay Taylor, Case No.SCSL-2003-01-1, Decision on Immunity from Jurisdiction, 
1 l May 2004, paras. 52-53. 
" /-llasl<i, Subpoena Decision, para. 38. 
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Krstic this decision was confined to subpoenas relating to state documents which are in the 

custody of state officials, as distinct from subpoenas to a person such as President Kabbah, 

to give evidence of what he saw or heard at a time when he was a state official and even if 

his testimony related to information derived from or during the official functions. 49 I do 

not for myself consider Blaskic a compelling authority on discovery of state documents, and 

today it stands for little more than the proposition that documents in the custody of states 

rather than individuals should be sought by orders rather than subpoenas, but that is 

another matter. Krstic makes clear that Blaskic is not to be relied upon as an authority that 

:;rate officials have any immunity to a subpoena requiring them to divulge material 

"The Appeals Chamber did not say that the functional immunity enjoyed by State 
officials provided immunity against being compelled to give evidence of what the 
offici,il saw or heard in the course of exercising his official functions. Nothing which 
was said by the Appeals Chamber in the Blaskic Subpoena Decision should be 
interprcred as giving such an immunity to officials of the nature whose testimony is 
suught in the present case. No authority for such a proposition has been produced by 
the prosecution, and none has been found. Such an immunity does not exist." 50 

46. The most recent decision on the subject, by a strong ICTR Trial Chamber in Prosecutor v 

Bagasora, confirms that "government officials enjoy no immunity from a subpoena even 

whl'rc the subject matter of their testimony was obtained in the course of government 

service." 51 Judge I toe nonetheless argues that since President Kabbah is provided with 

immunity from "civil or criminal proceedings" under Section 48(4) of the Sierra Leone 

Constitution, any enforcement of a subpoena by local policemen arresting him or taking 

him to prison for contempt of this court would put them in breach of local law and disrupt 

the national tranquillity. 52 Alternatively, if somewhat incompatibly, he argues that because 

"the Presidency of the Republic is a sacred national institution" 51
, the President never 

would be arrested by his policemen, so the issue of a subpoena would be an exercise in 

futility, and calls for "the application of the Common Law (sic) doctrine of 'Equity does not 

act in vain'". 54 

4
'' Krst1, SLtbpoenas Decision. 

,,, Krstic Subpoenas Decision, para. 2 7. 
,: 14rl, July, 2006, !CTR, para 4. 

i: Cllncurring Opinion, paras. 111-118, 132. 
1

' Concurring Opinion, para. 152. 
04 l_\mcurring Opinion, para. 160. 
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4 7. These purport to be arguments from experience. Yet realistically, it is difficult to imagine 

the President disobeying an order of this court. The consequences to him and to his 

country of alienating the United Nations, the international community and donor nations 

make the prospect of disobedience far-fetched, quite apart from the full-blooded support 

the President has pledged for this court in negotiating it into existence and indeed in 

opening it. Moreover, the Attorney General has made very clear that if a subpoena were 

issued, he would advise the President to comply. 55 The spectacle of President Kabbah being 

dragged off in chains for contempt of court, which features in Judge !toe's opinion, not 

only is unrealistic, but seems based on the notion that contemnors are jailed: on the 

contrary, a finding of contempt would be followed by activation of the Rule 8(a) machinery 

which permits the President of this court to raise directly with the United Nations any lack 

of co-operation by the Sierra Leone government with the Special Court. 

48. Judge Itoe' s alternative argument, that equity does not act in vain, reflects a maxim of 

equity courts, but the SCSL is not an equity court - it is an international criminal court 

which takes whatever actions are necessary to ensure fair trial. Whether or not its orders 

arc likely to be enforced by local police officers, they have a moral force which will assuredly 

engage the attention of the UN Security Council, a party to the agreements which 

established the court, and all the nations which support it. I cannot accept that an order, 

or a request, directed by a chamber of this court to the President or any other Minister 

would be what equity would term a "brutum fulmen" (an empty sound) in light of Article 17 

of the Agreement between the United Nations and the Government of Sierra Leone on 

the Establishment of a Special Court for Sierra Leone56
, which specifically provides: 

Article 17 

(1) The government shall cooperate with the organs of the Special Court at all 

stages of the proceedings; 

(2) The government shall comply without undue delay if any request for assistance 

by the Special Court or an order issued by the chambers. 

·s Ural Argument on Motion by first and Second Accused for Leave to Appeal, Transcripts, 14 February 2006, 
pagl' 83, at linl' 11. 

•u 16 January 2002. 
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These rules are supplemented by Rule S(A) of the Rules: 

"The government of Sierra Leone shall cooperate with all organs of the Special Court 
at all stages of the proceedings. Requests by any organ of the Special Court shall be 
complied with in accordance with Article 17 of the Agreement. An order issued by a 
chamber or by a judge shall have the same force or effect as if issued by a judge, 
magistrate, or justice of the peace of a Sierra Leone court." 

In these circumstances it cannot be said that the issue of a subpoena to the President would 

he an "exercise in futility". 

49. For these reasons, shortly stated, I am not persuaded that there is any question of immunity 

that would preclude the court in a proper case from issuing a subpoena directed to the 

President. However, it is entirely appropriate for the court to consider the special public 

position of any persons summonsed as a witness. If persuaded that the application is not 

made bona fide, but rather to embarrass or harass, then the application will be refused. The 

Atturncy General's contention to this effect was carefully considered by Judge ltoe who 

rejected it and acknowledged that if President Kabbah were capable of being summoned, 

the Trial Chamber could protect him from any embarrassment or irrelevant questioning. 57 

Where an incumbent government minister is the subject of a subpoena, the court will 

consider very carefully whether the evidence he could give is important enough to 

incommode him: Prosecutor v Milosevic provides a good example, where careful 

examination demonstrated that the evidence sought to be elicited from the Prime Minister 

of Britain and the former Chancellor of Germany did not in fact relate to any live issue in 

the trial, and so the application was refused. 58 The public position of the witness will also 

be relevant in considering whether a request would be sufficient to obtain his cooperation, 

,md if not whether the subpoena or order should direct him to provide the evidence by way 

of deposition, or video link, rather than by disrupting his public duties by insisting upon 

his presence in the courtroom. 

Conclusion 

\; C:unn1rring Upinion, paras. 175-176. 
50 

Pro.1ccutor 1'. Milosevic, Case No. IT-02-54-T, Decision on Assigned Counsel Application for Interview and 
Testimony of Tony Blair and Gerhard Schroder, 9 December 2005. 
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50. For the reasons given above, I would remit this application to the Trial Chamber, with the 

direction to decide whether the evidence sought from President Kabbah is or may be 

material to an issue which, if decided in the applicant's favour, would support a defence in 

law to any of the charges in the indictment. If so, then the Chamber should decide, 

pursuant to Rule 54, whether evidence can only be brought before it by directing an order 

to the President, and if so, whether that order should direct him to produce the evidence 

hy deposition or by video link testimony rather than by requiring his presence in the 

courtroorn. 

/ 

f 

Justice Geoffrey Robertson QC ( 

Monday 11 September, 2006 
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