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DISSENTING OPINION OF JL:STICE ROBERTSON ON SUBPOENA ISSUE 

"A1i m~,i (J,' ,:1,: fine 1m:k ard coniid,:ration - Wt' m,:1; in higl, o,ffic<' - men H'liost' tlm<' ll not 

i"·" 1·0/1m;)[<:' '.u the tm!lUc thnn tu t.'wrnselws - me such men to be forced to 4u1t th,.;ir business, 

!i:~!' f:<)'.cl:ur:.1, un.t/ H.:w, i.1 mace t~P1 ali, th<'i; plal.\"UTe, ut th,: i'<'(·k of <'tB)' i,i/.- or mai1cwu; 

'"fr,•,-,1in, cu elm:,·,: cnt<:'nt1'..:P1cc upon ewry petty cause? Yes, w, farm it 1;, nffes1ary, tlie)' und 

n,T;/>od)' \\'./,•:·c th_,, P:ince of Wa!c:-1, the Arc/1bishop of Canterbury, alltl the Lord High 

Clc11n,"<:i:m, Lu bt pu,_,ing by i1o th~ _1orr>.e coac/1, tihd,· a cl11n:r,e)' .llH:'t:/Jn and a harroucwoman 

1< ,.:re ;n ci1.1/)1dc about Ii lu1i(per,n)'t<"Urtii of appks, and the ci1in;n9 :,inxpo or the harroiH,1 'OITdlr\ 

t,·en· lU th:rJ /Jro/Jcr W coil upon them for ti1.tir t>i'lii.::rice, co1ti.r.i' th,::y refu~e 1t1 1'-io, 1T,o.1t 

I 9 2 oi', 

l l(ltn1JW1Ke rl1i:- opinion, on rhe que.:-tion uf whether the court should issue a subpllena to 

till' Prc:-.ident of Sierra Leone, by reference to the views of Jeremy Bentham. They arc 

,q1posirc lwcnise they L'mphasizc t\vo fundamcnt:-1! principles of fair trial: 

nn potential witness, huwe\'(:r high and mighty, in pos~ession of information 

th,lt might dctl'rminc the outcome, cm be spared from the public duty of 

,li\'ulging 1t, ,in~l 

11. nu dcfrnd.1nr, howcwr JemoniseLl ,rnd otherwise discmpowcred, should be 

ckniL·d accvss to the court's compulsory machinery if rh<lt is necessary to bring 

Slicit evidcrn.::L' into the courtroom. 

!1,()rh rhc~l' principle~ ,ire critical to the modern right to a fair trial, vow.:hsafed by c\'cry 

unh·n~,d ,md rcgion,11 human rights treaty and explicitly ~et out in Arrick 17(2) of the 

St,ltutl' ()( rhc Spcci,d Court for Sierra Leone ("the Stature"): viz 

''The Jl'lUStd sh,111 be c:1trrlcd ru ,1 f,1ir and public hearing subicct to measun.:s ordcrl'd 
Ii\:!:,' :'liw,·1c1] t:u,1rr fur rhc pror,x~ion ofvicrims and wirncsscs." 

Anick l 7(4)(l') of rhe St:\turc expressly provides: 

4. !r, the determination of ,my charge ag,linst the :iccused pursuant to rhe present Statute, 

lw or she ~h,ill lw cntirkd to tlw following minimum guaranrees, in full equality: 

l u ,,x,1rnirw, or h,n·e examined, the witnesses ,1gainst him or her, ro obtain the 

,lrtL'lhLllln' ,md ex,1min,1tion of witnesses on his or her behalf under the s,1me 

- --- ------------



Anick 17(4)(e) of the Statute is nor, as one judge below wrongly held/ confined only to 

willtng witnvsscs: on the rontrary, it expressly guarantet:s that a mechanism will be available 

tti rlw ,ll'(llSt'd "to uhwin du attendance and t/-u; examination" of witnesses, v,rhethcr they arc 

will in!_! (1r nm Th:n mech,rnhm, available to pro.,ccution and defence alike, b providt'd by 

Ru!e 54 llf thv Ruk.:- of PnKl'durc and Evidenu: ("the Ruks): 1 

At 1:1t· 1·L·qtie,,- uf l'irher p.1rt1· ur uf its own mmion, ,1 }udgc or a tri:-il clrnmbcr m:1y 

::<,\le ,ud1 urder,;, sLc::1!:aunses, ,,ubpuenc1s, w,ur,HHS ,md rrnn~fer orders as n,,1y be 
IW,l·.,~i\f\' 1~ir tl1t' p•.irpOSL':< of .in ir:n·stigatio:1 or for the prcp:irntion or conduct of th<' 

rrd 

t Thi.: Ruk empower~ tlw rourt ro i~suc order~, subpoenas etc in ca.,es where compulsory 

1•n>(cdurc i.~ "nel.L'~~:iry for the purposes of' the pro::;ecution investigation or either ~ide\ 

rrvp:n,Hlun for or conduct uf the trial. It says nothing about the nature of the e\·idc,cee to 

lw dilited, from witnes~e~ or document cusrodiam to \vhom the orders m,1y be directed, 

-rnd it .,l't~ out no "requircmL'nt/' (of the kind detected by the trial chamber majority), 

lwf()n· ir crn he acti\·arcJ. !t $imply enables the court, of its own morion or upon 

,lJlj'lic1tion hy either p,my, to order thar valuable c\·idcncc must be brought into the 

,·(iurtrrn1111. it will he "ncccs~,iry" to make the order if the witness likely to give such 

4. ThLl"L' l' :1(1 prc.,urn1,rion in the Rule that such applications shall be granted only 

",r.iri1aulv" or afrcr the ,kfrncc h:1s jumped through multiple hoop.~ to satisfy the court that 

ti1c l'\·idcnce it hopes ro clit:it is in ~ome degree inLli~pcnsable. Other inrcrnation:11 court., -

1:,1t,d1!y riw !CTY ,md !CTR - have enunciated various tests for deciding w!wther c\·idcncc 

j, likch· ru bL' material, and the trial chamber m,1joriry in this ca~e has mistakenly read them 

imu ,1 Ruk· ,·rnll"erncd only with whether a compulsory order to obtain that relevant 

t·\·1,lcnu· ~hould he grnmed. Its mistake has been to adopt whar arc no more than 

, ,mstdL'Ltrirn1s or facroc~ which arc relevant to deciding whether e\'idencc is likely to be 

rn.1rni.d. ,rn,l to fashion rhcm into :1 comp!icf'!ted te~t which requires rnbpoena ,ippiicanr~ 

---------------
"qu:·11,· 1 :und1:r1:1l! ( lp111iu11 nl l inn. J,1.,1ic-e l3cnj",m11n Mutang;i ltoe on 1he Chaniber \{ajority Dcdoion nn 

.V,,·1,,n., (,\ \!n1:d1:.1 !°7{Jtaua. ,\:Cl~ Sarn Hinga ?',;orm,lll for the bst;ance of~ Subpocn~ ad te.11if1rnm/1nn roll J:. 
Yh:1p ; 'i- Ali,1:ad ~CJ,1!1 i<,1iibh, l'n:sUen1 uf '.lw R~public ot' Srer,a Leune, 1.3 )uue 2006, ("Concurrmc? 
I 'r:u:u,:"1, j'<ll".L Hr. 

~f'lc'!'.d ,_'..rnn :·,1:· Sll'Tr;1 l.rni:t·, R:t!c, o: Prncedure a1hl FYi<lrncc, a.< ,m1cndcd on 13 \fay 2006. 
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r,, .,ari;Jy ''purpo.c.,·" requirement.c. and "necessity" requirements.4 The purpose of Rule 54 is 

l'xpan~iw: it prnvidC'.c. that <1 compubory order may be issued wherever the court is satisfied 

th,it it i~ "neu:_.;sar)'", in thl' sense that relevant evidence will not otherwise be brought to 

l'r!\lrt. That is all Ruk 14 says, and all that Rule 54 means. 

S l lh· R11k ,:in unly apply t() edJcncC' that is likely to be material, because that is rhe only 

l·\ ide1hT wurth bringing to court. Thrs preliminilry question involves two aspects, firstly a 

r.ml!;c uf cunsidcrntions rclcvilnr ro the person and status of the potential witness. He may 

h,1v,: immunity, e.g. ,1.0. a Red Cros.~ worker.' He may have tesrnmentary privilege (a.c. ,l "war 

lllrre~pondenr"'' or ,1 hum;m rights monitor') defcasiblc only upon a showing that the 

L'\·idl'n,c is nitical and unobtainable dsewhcn:. He may have public commitnwnrs (e.g. as 

.i nwdi,·,d l"r,ictitioner or judge or politician) or be engaged overse:=ts: in such cases, the 

l(lUrt \1·111 c,1rdully scrutini.-;e the alleged m,nerialiry of his evidence before ir \vii! 

11K(immolk him by is.~uing the subpoena. He may be an international srntespcrson or 

,irlwr puhlk figure whose presencl' is sought in bad faith - not for the importance llf the 

l'\·1Lkl1LC' he Clll gi\'e, but to embarrnss or humiliate him in the witness box. In such case~, 

tlw ,1pplic;irion will be refused as ,m abuse of process. 

(). The appli,:,mt must ,ilso ~hmv rhat the evidence likely to be elicited from rhe documents or 

\\'itIW;-~ llllLkr subpucna is likely ro he relevant to the investigation or to the preparation or 

tlw conduct of the trinl. It would be logical to apply a different stand:=trd at each stage - a 

mun· pcrmissi\'l' standard ,n rhc stage of investigation; a more focused standard ar the stage 

l>t prcp,1rarion (where rcb·,rnce will be informed by rhc particulars in the indictment), and 

.1 murc prcn~c standard ~till during the tri,d, after the issue:- have been defined and the 

:1\·,1iL1hlc ,lcfrncc.~ clarified. There clrL: \'i1riuus ,ipproachcs that h:=tve been helpfully 

~us:Qvqc.J l•y intnnatiPnal criminal '-ourts, bur I crn sec no re<1son why this Court should 

· l \·c1sH1111m \1otHm$ l1y \.1ninrnn hifann and Snm llin~a Norman for 1he l,;suance of a Subpoena ad 
1,,111j,,.ind1m1 Tt> 1 I.E. J\lli:iji Dr Ahm:1<! T,-jan Kabhah, President of the Republic of Sierra Leone, filed !4 junr: 
:0(1(, ("'\fa1uriTY Dcc1siun'"l, µ:nas. '.:'8-1'.:'. 
'Prc1;<",,11ur l'. \1rn1, <'!al, ,:asc no. !T,(J).lJ, [rublic Version) E,. Pmfr Cunf1dc1lt1a/ Dcosion on rhc rroaccution 
\lcniun 1111,ln R11lc· 7) for :1 Ruling l:nn,·nnmg 1heTestirnonyofa \X/1rness, 27 July 1999. 

Fi,""' ,i!,n , Tl,cl,,ww1 "n,/ Tulic, C:10,· 1':o. IT-09. 16-AR.71.9, Decision cm lnterlocuron1 Apps·a!, l 1 D\'<:emlwr 2002. 
J'r,",'"1,r,,r .,\~,u,,sr i\lc"\ Tmn/,a llnmun, Hnma Bazn Kanwrn, Sann,:1f llorl>or Kanu, Case No. SCSL-04-16-AR 73(B), 

l \·,J.,Jl>Jl <.>ll l'w,ecu1iu11 Appt':il Ag:linst Decision on l )ral ApplirntJon for Witness Tfl•l50 ro Tescit\, withrnn 
l1d11~ , -,Jmpvllc'd ru Answer Qw:,aions on Ground ,)f Confidentiality, 26 May 2()06; and Prosecutor Agairut H1nga 

.\' ,rnw,c ,\1,,111111.1 l'"}c11w. Al/1c11 Ku1lllt'H'll. Case No.SCSL-04•14-AR 7 )(Rl, [kdsion on Prn~ccution Appt,d Agaimt 

l :,\llli,!t-111ul [\,,·i.<1,m on Dvtt,1K<' /\pplicatiun Conu,rning \X'itncss Tf.2-218, 26 May 2006. 
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r,Llr<l]'('dl1 L \1urt ()/ I !uman Right~. ln :short, D!Kl' :1 niminal court is ::ati~f'1cd that "a 

,ilil111nent or tl11ng like!\· tn lJL• rn:1teri.1l c,·kkncv", :ind th,1t ''the per~on will not w1luntarily 

,ittcrnl :1:: :1 \\·itl1l'S:-- nr will not voluntarily produce the ,locument or thing" then the court 

,l(,rn11H'nt lxin~ rnught. tD,!ethcr with the re,1sun.s why it i, likely to be material, anJ v..·hy it 

,·n,i\,k, tlw _-ciurt, afrn hc:iring argument, to dcciJc whether the evidence redly is likely t(1 

h,· :11:11cn,d, in rlw ~cn.,L' uf directly rl'lcnnt to an i.,suc, not a, :1 matter of proh,1bility bur uf 

:1r, L'11titkd I() intcr\'l'IW, 1n order tu ,ari::fy tlw court that they han' no evidence which i~ 

.1h·h t(l l,l. 1natL'ri:d. 1
·' 

::-1-. l lilll ,c,· nu rea,<u11 whv thi., simple approaL·h :-hould not be adopted hy inlC'marional 

~-,,,1r~::. CL'rt:iinh· by inrernan()n;il hybrid cnurr:: .,irring in 1he countf\' where the crime h:1:: 

hvl'll , umm111 L'd :mJ 1n n·~rwn of wirnc,scs av:1ilal.ik in that cnunr-ry. I laving sati.,ficd it;:.df 

rh,11 tlw C\ 1,kmT i~ l1kelv tu be rclc,·,mt, the court should then make tlw Rule 54 

rh,rn ;1 ,·,111rt unkr Rill ch:mrc that witncs.,\ mind. !'he court may prdcr, in~i:v:1d of 

'!r,1min'-'. ,1 ,,·irn~·,~ ~ummons, rn rs:quest :1 witness rn tcs11f"y. I cannot im:iginc rh:1t Pre~idcnt 

!<,1!,l1,1h (1r ;111\" orhn lTlL'Illlicr of hi~ government would decline to respond foniurnlily to 

\ :·111,.1ul :'rci,c·,ltff,• ,11,J :::,,·c:1~:i\ilm An ll)()(1 (: TK). S :'.(,1), (li). ''Siil,pucna'', ~" a \l'tlll irnm a ton·1c-r, .-lll)'lLlP,c' 

1.: ,11i, li:1, h·, :1 aiJ:1rnlrnwd 111 h1rl1,h cnurt.<, :1nd rcrl,ice<l h• "w1t1w,, sumnwn,". 

\,-, S,,1k.--, - \.'C.'1.:,'u,,. e lJ,,., 14::'. CLR l (.-\u,tral1a 1978). 
1 1,,1:·al I', .. ,, ,-,:.11T .111cl lllw•tli'Jfi'1n ,\ct '.SJl/(l (l "K). ~ 2(, 
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c'1Jn'mnw11b wh() would othn\, i:-L' ha\'C cnvcred ll]' the rrnrh. 11 Ylurcon:'r, rn,rny putvnri:il 

,117\ 11rep:1rd t() dlllll' lnrw,1d tu lwl11 him \\·hen Gnnpclkd by a (ourt. E~recially in rnsc~ 

\\·here .kkmLmt~ h,1w been dnnoniscd by thL' mcdi,1 or d1,irgnl with grotesque war 

,-r1:11L·~. ir i~ qllin· co1n11Hm for potcnti;il witnc~~,•c:, tll rd! ddCncc lawyL'rs that tlu:y ,lo IIDI 

\1·:mt to h· publicly p,·n:v1\cd a~ tc.-tifymg in rhcir client\ favour, :rnd rlwy will unlv du ~o 

:111cl rlw nw~li:1, wdl 1nsis1 upun :1 s11hpoen,1 if their employees are to tL·stify Cur either .~idc 

1lluw (lJJC' ut ir~ hum:m righb nwnirm~ to tc~1ify for the pro.-:ccution if he di,l ~(l under 

0u!,1,,w1111.) 1- 1 hi~ nq1l,111b wh\' Rule 54 order~ cm he \'ital to ,1 fair trial for Jdcndanr:- i11 

t'JL'~L' ,,,urt~, :m,l wh:, I ,:,mnot ,\CU'pt the almmt routine incmtation found m !CTY :md 

l l' : hs>r1· mdy \,c ;in hi~tmi,al L'xpbnation for rhc m'rvou~nes~ tlrnt seems to infuse the 

,11 1gu,i_ge uf int~'rn<1tion,il dlllrts when their compul.,ory process i:- inn1ked, c-spc-dally to 

,1:wqi1<' ('\11u Jill it, tuo"\ e\·idl'nn· h,1d been rigornu~ly exclmlcd i11 urJer to prcw·nt the 

11nh t·t·,1in~-' trim1 lwing turnl'd inro a forum for :1c:,:using rhc allie~ of war crimes. Then· 

\\·:1, ,l d>!Kcrn. whL'n p()liric.il :md rnil1t,1ry leaders were put in the Liock, thar they would 

11~v t:lL' ~uhpocna ,l¼ :l Wl':1pon to (Ontil1lll' thl'ir \V:H by nrhcr mean~, hara.-;sing ,md 

,-,)llrtflll'IT1 rlwrc \\de' cvrtainlv :i "feet finding" pcnud in which the [( :TY wa~ concerned 

\, , .·,_,;•1/'' l ,,n: lu,,t1u· ~,-()ll :·nqu:ry ;nt" rhc "Arm, IC> !taco" 11frai1·, re,ulting 110m ;i ..:rirninal 11·1:d v·luch 
,-,,,_ 1r,,·,· ,i!!c"l 1: L l :< ~u,,'t11m,·111 \\·:i, <Jnincd w ,lis,lo.,(' clu,·unh'nL< wl11ch tC\CJlccl 111m1otcrccl sann1011 ultlw 

•.kl, ::,!,rnr , .1,: 1,,11 '· !;ep,l' t ,,(: h,· /r.,;:i,,) ,111,, tC .c: Exp Dr I G/ [ Jcfrncc bp<,jm.cr.L l)l'ri I lv.cil-l;1e C;:Jul, w 1:-u.-j ,mti 11,!ut,,1 

,,: '", 1·!1,· ~:ut· l1i:1u11\'!, \"d1:Elc' '5, l!MS(} I on,lon, 1996. 
i ',- ,,_,, , r,,, , \":,, ·,; ,i _,\:, \ I ,:i'l ;,,, /l,. 't .. I. /h,1w !iu~z:, K,w,u,u, ~il:ll:,s1,· Lh1 !m1 Kmm, Ca,;e :,.Jo, SCSL-04· 16·.I\R 7 )(B), 

: \, ,,,()], c:n ·''""'cLJt.ll" 1\rre:d :\~am,: 1·1c•c1,ion on l)ral A;,rl1,,nio:~ for \X'irncss Tl·! l '50 to Tc.,riiy wit hour 

h· i:'." l ,.Jill!''' ik,i '.ll ;\ms\ l''- C 1:c,' lOil.' llll (Jrnund Di ( :onl1,k1111:dit\", 26 :\fa;· 2006: :rnd Pru,,., ,am 1\;w,; st H '"?" 
\, "' _ _,,:, \1, :i • '"' i ,.,'c: ,;,:, _,\:i;,,,, Kr:n i,-·, ,,_ l :,1>t' '.\J(: .SCSL-\H--1 4,AR 11(!1), I kci ,ion on l'rn.,cu1tio11 Appt·al ,\gam.<I 

\ J> :11.JlllTWI l 'v.-i.;1rn1 e11; Dv:u:cc .1\rpl'.cd:rn1 Cuua·rmng \'1/itn,,,, "ll·-2-::'. lt\, 2(J M,1y 2086. 
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,-,h, u( /l01.1i'H, in ]l)l)/, whKh upheld an immunity for ;:-.tatc officials in rebtio11 to 

!''·,,,lu,11un ot' ,l()( umcnb, proYide:: an early ex:nnplc. 1' In due course mtcrnational courr., 

i-11 rlwir 1··<1ct, ·,md ro the stage ot dcwlupment of international crimin:il Lnv they repn'Sl'nt, 

\..'.()\'(•rrnm·1n official:' in fon-ign cu1111trit'.", who ;ire fn-q11,·ntly rcluct:1111 to vo-opernte, whiL<t 

:1,1t1(1J1 th:n ''rxt1,·~" arc ,i groHnd for rcjc,·ting a ,subpoena :ipplicatiun. 111 the :1\h-er~ary 

1li.1t·, ,:ns1dn:1tilm~ :in· "t;iLtiL:1!'' d(ic~ not make their forensic purpo~c illcgitim,1tc. l·cdt-cd, 

:1,1 ,·urn11L'tenr ddvnc,, Lm·\cr ,:rn :l\"()id ''rartical" con.,idcr:nion:' when deciding whethn to . . 

111 th,· ~,rnw j'()~ition The potentLd witne:'s m:1y haw· obscrvnl the incident in qnc~tio11 

,i11~I b,· ,iii;:1l1lc tif rc~tifying helpfully rn tlw ddencc, hut through hostility or malice wrn1ld. 

it ~11l,p1K'n:1cJ, dime tu c011rt :111,l gi\'t' ;-in <Hh-ersc rtCL'OUnt, the fal.,ity of which could not be 

tc,r ,l!l llr,kr tu ~11mm,rn :1 rc!L'\·;1nt witlH's,,, or cl:-l· will invirc dw cuurt ro call rh:n v:itne~s 

,,t ir., ,,\\·:1 1rn,ti,1n S\l th,1r h,1th ~i,ks c1n cro.,s-cxam1nc. !he ''tactic::'' th:it the court will 

l,m r:1rh,-r (ur cm ulrcrior "pulitrcd" purpo.,c, tu cmbarr:1~~ :i po!1tical or military leader who 

L·u1:l,l .~i\c' !HJ cvidemc ,if any rc:11 value tu the ~lcfcncc. 14 If a srntcsperson docs l1:1vv 

11npurr.111t C\'iLkn,·1·, rlwn to accommodate hi~ other prc~;:-.l!lg public u1mmitmcnb, tlw 

:,, \ ., . ._. ,:I I t1<· I \·,-1.<,i:- ld . n:d ,_:lidmh·r II uf 18 J11ly '. 997, 2') Uno\,rr 1991 (" llimk,c Su\Jpocn:1 Dcci.cinn ''). 

\ ~' ,. •,: ,·X,llll) ,.l· " )11 m .,;L·J h· th,· l l'."J ::· ,,,.;~- reject 111g .\1ilu.,t>,·1, '.s ,nr cmpr tu -,1'11;,ucn,1 l'nmc Mm:,1,'r Blair 
,LJ>,I, li,:11,. :.,,r c;, :,,-,,,Jc.1 lil J',,,,cc:<:cn 1 ,\J,/.·,,ce, .c, C:«se :-,Jo. l"l-C~-54-T, Dc,·L,iun on t\c~igncd Cuun,cl 

-\ l'I ,lt-.: 11:J11 h ,~ '.:: rn1 i,-,., ,1::d Test :1:1,1111· ut Tu::\· llla1r ,m:l Cnh,lfJ ~,-lm'idn, 9 1 J,·,T1:1lwr 200 ). 
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L'Pllrt will consiLkr whether it rnn be appropriately received by written depo.:sition, or 

through :i \·ideu link, rather than by requiring him to make a personal appearance. 

l :. hn:dly, in these prefatory remarks, let mC' evince .some unhappiness with the reason oftC'n 

!!iwn bi,: n:itional and international courts to reject .subpoena applications by defence 

Liwyns, n:1mdy th:1t they arc "going on a fbhing cxredition". This mct8phor came into 

Yll!.'.lll', in thl' languagl' of English judges for whom fishing seems to have been rl'garded ,is 

;in idle p,1st1me which involved do:ing by the grnssy banks of streams and rivulets, without 

, aring ;1bout m ,rnticipating thc landing of a pa!arable fi.sh. It strikes me as a .:singularly 

in,1pprtlpri,ne rcason ro rejecr ;-1 subpoena applic-1tion. Any serious fisherman today goes 

(Jll ;1 "(ishing l'xpeditkm" in order ro catch foh, and with every reason to believe that fish 

\\"ill i11deeLl lw caught, jusr ,is a good defence la\\.)''Cr makes a .suhpocna application to obtain 

,l(1lunw1ns or c\·iLlence rcleY,mt to bis client's defence which he has reason to believe the 

,uhpocn,1 will prnducc. The fisherman, whether sporting or professional, goes on his 

,·x1'vditiu11 guickd L,y experience or by reports from other fohcrmcn, on prediction., based 

()11 tidL' ,md weather ,ind movements of schools of fi.sh; on irresistible bait, on sight of 

l)rnling w:tter and now, en·n, on sonar detection. The defence lawyer relies on infrrencc 

trom his L·lknt\ instrucriom, upon previous statements made by the potential witnc:-.s, 

ll)'(\n the rlJlc ,n,d position of that witness, and so on. Neither fisherman nor defence 

L1v.·vcr c,m 1n those- circumstances be accused of preparing their expedition merely on 

~)'l',·ubtiLin nr guess-work or conspiracy theory. A proper .subpoena application, like a 

~l'11,ihle fohing expedition, rensonably anticipates a good critch. 

I). Snnw !CTY rnses seem to elc\'atc into a legal reason for rejecting a subpoena application 

wh,1t is rnmed "the la~r resorr requirement" - a portentous description of the common 

svrhl' ruk th,1t compulsion should not be used against an unwilling witness if that 

ttrn\·illingness c,m lw m-crcome in other ways or the same eddence is available from 

,rn(irlwr \1,·irnc.~s prepared to nilunteer it. This is an entirely correct reason for refusing an 

,1J')llic,1til117 - it means, in urher wmds (those of Ruic 54) th;H the subpoena would not he 

"nl'L'l'.~s:lfy" for the purpos~· of investigation or tri,d, because that purpose could be achleved 

without L(lmpulsion. But even here there ;:ire distinctions that must be made, in rhc 

intuvst.~ of rlw defence. Take rhis hypothetical: suppose the proposition the defence sc-cb 

tll csrnhli.~h 1~ rhat the ,iccuscd's position in a rampaging army was not one of direct 
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;1utl1uriry. That could be confirmed by the commnnder-in-chief of the force, but he refuses 

ru ,ltte11d nrnrt. A foot .~oldier, however, is willing ro confirm it. Could the rourt refuse to 

suhpuen:1 tlw l \nnmanLll'r, on the ground rhar rhe same evidence can be given by the foot 

<(J!diL'r? Ul)\·iously not: the !:ittn\ limited ohsef\·ation and expericnct might make his 

resrimuny :1dmissihk, but the evidence of the commander-in-chief would be much more 

rL·bbk :md authoritative. Although in one sense the foot soldier's evidence is "the same" 

·,1, the romm,mder's, rhe latter's is in reality different, because it carries much greater 

.iurh(iriry ,iml credibility. 

14. 1 han:: briefly stnnmarised whr1t I consider to he the correct approach to the exercise of the 

,_-Durt\ pP\Ver tu issue ,1 subpoena or other compulsory order. The mechanism is Rule 54, 

hur rlh' rnmrulling principles are to be found in Arrick 17 of the Statute. Any application 

TLl suhptwn<1 a witness requires a three-stage process: 

1. Due.~ the named witness haw immunity (in which case the court mny nor 

proceed further) or a testamentary prkikge? 

11. b rhe potential evidence likely to he material to an issue in rhe trinl - in 

pc1rrirnbr ton kgirimate ddence? 

iii. Are rhc niurt's compulsory powers really necessary to bring thar relevant 

L'Yidcm·e to court, or may it he delivered by some other means? 

Tim Application 

15. lh· Jdrndant Fofam1 and rhe defendant Norman applied for a subpoena ro order 

l'rc~idL·nt K,1hhah to ,1m·nd for an interview \Vith defence hiwyers and then to give evidence 

;1t rhvir ungtling Trial. 10 PrC'sident Kabbah b the Head of the State of Sierra Leone, having 

hc:en l·lt·cted Presi,knt in !996 and again in 2001. He was President, Commander-in-Chief 

,rnd I )d.L'lh'l' Ministu during the period in which the defendants, allegedly the leaders of 

tlw ( 'Ll]•, are aL·cuseLl in tlw indictment of committing \var crimes. It is not disputed byrhc 

]'fli:-t·vuTilm rhat the CDF w:1s fighting for the dcmocrnrically elected government, i.e. 

h,htl:i ldoriun l"r )~$11:rnu:c uf ,1 Subpoena Ad Tc,r,jicandum to Presid,,nt Ahmed TeJan Kabhah, 15 D{'ccmbcr 

~(1('\·) ("}"nf.111:1 \,Jorion "'); l---:orm,rn !\1nt1on fur bsuam:e 0t :i Sabpoow Ad Tt>ti/1rnndum 10 l !. E. Alhaji Dr. Ahmad 
f,·1:111 K.1hh.1li, 1'1t"sisle111 ot the Republic of Sierra Leone, 16 Decemll('r 2005, ("Norman Motion"). 
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lic:hnnf; w ,-e~tore Pre~icknr Kalibah. They claim him a~ their comrnanckr-in-cliid, :rnd ~:1y 

11·;1, iii l ;LlllH'<I for p:nt o/ tht· time, he H'Cl"J\·cd \·i~its and stayed in romh with the .situation 

mi th\ ;:mun,!'' 111 SinLl I .cone by Srl.tdlitc tclq•honc. I kfrncc Ll\vycrs had been grantl.'d 

w .l11Llin1LL' with Prl'.<idcm K,i!Jli:1h at whkh tlwy :1sked him tu testify \·olunt:nib,, hut he 

liL·,·!i11L·,l hernu.,e he h:d "inionnalh agreed" with L111itcd l\1ation~ Secretary-(Jcncral Ko(i 

An11;m "m)t tu 1nw1lw him~clf in Spcci,il Court ·,1ffair~" altlrnugh he cxpres.,cd coyrnp;1thy 

](, \\ .. lwrh,1· +h1~ 1~ ,in ,1u.ur:in· ,K\·ount of the meeting or not, it i~ under~t:md:ilik that 

K,it-i A1rn:111 ,md Pfl'si,knt Kahb:1h woulJ ·r1pprc\:iatc, to the ovcrridrng duty to :1ffmd a fair 

tr·;11 A_.; thL· LS Supenw Cuurt ha~ said, 'The public ha:• :i right ro every man's 

1.1, ,u],l !1:1w :1 puh!i,· duty tu giw 1t, :md 1 eim ,urc he wrnild do sci if requc~tcd by the judge~ 

,Jl rh1s ,-,i11rt. It i.,, :ltln all, a cuurt .set up with plcnarr p()wcr to indiL"t anyone, includinr 

I~. !1: 1!1,· ,(111rt lwl(>\\', tlH' A.1tc1rncY c·1e1ier:d :ippearcd m1 behalf of Pre~idcnt K:1!1b:1h UJ rc.<i.<t 

dI' ,1tt\'ll1;1t t\1 ,·ml,·.irrn,~ dll\l har:i~s the 11rc.,idcnt. Secondly, he argued their the Prc~i,.knt 

s1, i k:1'1 ,Jt" St,rn· w:1~ immune trom legal proces.,: tl1is court, he pointed 011t, had ru cnfrm:c 

j ,1' 1'l I _\\;j. 'Tl.) di ,l 

, ,: \1., lc>• • /J,;•a;r, 

4 ( :,,11c11nm1; :Jpm:,i:1, r,1r:1 l "J, re,·u111,t;11g .iul,n,i.,.,1uu< un l,eh:dt u!"FuianJ 
) llJ ;, .1.S. l.!) l) 1 (l .S 1910) (q1H1'111g W:g111on· h,dcr.cc' ( 3d e,L) S 2192). 

''.,i, .\',\,,11, 4.8 l ·.~ (,8), 703-/16 (l .. S. 1974). A., c:nh· .1,; I8C'7, m [,',.itd ~tart, 1·. /Jun, 2S l' Ca,. 
1,1, q 

:--1..1" 

-~ ! ~.>/) C :11.l'I l11.,11c,- \1ar,h,d: u1,m,·d th.1: ,l S1:1'1,cw11,1 c-u11id be i.,.,ucd to tiw l'rroid~11t ol the l ·rnr, d 
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it., ~uhp()cn:1 undn Sierra l.c01w law, (rom which the President wa~ constinniunally 

1111111111w I {nv,,cwr, t!H' Attnrncy C/cncr:d wry pro11erly accepted rh,n if rhis court di,l 

,u!:pr,c11-1 rlw PrL'~iLknt. he would ,ukisc the President to com11ly \\rith the order. The 

J'l"l-"' l'tlt1u11 did !l(>f c11tn into the irnmunirv argument: it contended only rhat thL' 

I,'<.. I h,· ,1r.12unwnt w,b he:ml in l0 chrnaD 2006 but the dcci~ion., were not delivered unril four 

mm1th., Liter. Tlw:, \\Trt' poLiri.~cd. Judge Bankole Thomp;,011 forcefully rqcctvd the 

.1, k,,1dn ()f rlw ,k11H1cr:1t1,· (()rec., that he rnu~t han· relevant cvidenn: to gi\T 011 lwh:df of 

tlw<l' wlw h<1,I lwc11 iighti11g for hirn.H Ile would h,1\T is~ued :i .:-ubpoc11:1, for rhar 

L(lf_;ically, Judge !toe's ''~m·creign immuni~" approach would brook no enq111ry 

.11 :ill :run rlw lmna /idn of tlw ,1pplic,nio11 or into the marcri:1lity of the evidence that 

Jt, ,·nrcnng int(i :111y .,uch C!HjUiry. Surpri~ingly, fDr thi~ re;1.~011, judge !toe joined with 

lt,Jgl' llulltl't in :1 juint opi11ion which made no finding at all on immunity, hut whid1 

]L) )-)(,r]i h11:111,1 :rn,l :--Jmman :ipplil'd for le:iw to appe:1!. This w,is upp,1s--cd bv thl' prnSl'L"lltion 

,J:1 t!1L· !::t.'I~ that the ,lvcision \\.·lwther to is.,m' a .,ulipocn,1 w:is a rnattl'r for judici:d 

\\ ii l1 th i., (Jll r!H' gnJun~l that the actual judgement of tl1e cnurt had lwc11 a joint npinion of 

l' f 1 1111 l ll l Tl1l'."l' .irgllllll'11t,, W(Tl' not ;in:cptnl hy the Trial (:hambcr judge~: they 

i 11",,1·1::" ,Jr.n.,1:, 1,1, 1. l't. 

, ,,:_, 11::·111." l 
0

')'.ll.u: , i'.1:·.1. 1 }/<. 

\'..,1u: I\ '\·,1,1c11 ; 1.tr:i,. ]\·-!'). 
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Standard of Review 

:o. "This i.~ an intcrlurntury appeal, ll'aVL' for which can only be given, pursuant to Ruic 71(B), 

"in evcptional circumstances and ro avoid irreparable prejudice ro a parry". Here, the 

Tri.ii \ :h;1rnlwr found C'xception,dity in "the novel nature" of the Rule 54 standard for 

i.~~11in!.; uf :1 ~ubpoen:i, ''together with the diverse legal perspectives from which it cin he 

YiL'\1,·cd, ,is evidenced hy rhc M,ijority Decision, Separate Opinion and Dissenting 

The majurity opinion turned on the cipplication of what it described as,; "two

]'rollgct.l tc~t" under Ruic 54. The separatl" opinion of Judge I toe turned on his vie\v rhat 

President K,1hbc1h \va~ immune from any compulsory process. The dissenting opinion of 

Jud;.:e Th,1mprn11 was Lir,gcly dirccred to refuting Judge Iroe's immunity argument. In these 

n infused L 1rcumstanccs, this appeal court is in my view seized of three issues - 1) whether 

the President is immune from ,-rny process (logically, the first issue)? And 2) if he is not, 

d-ictlwr his l'vidL'ncc is likely to he rnateri,1! (the second issue, a mixed question of fact and 

hw) ,rnd 3) if it is marerial, what is the test for i.o..o.uing a subpoena under Rule 54? and 4) 

\\;1,, rk1t tvst currcl·t!y applied by the Trial Chamber majority? 

: 1 !\h ( Dlk,1_!.;ucs trl'<lt the fourth issue as merely a m,mcr of discretion, and in consequence as 

un,ippc,dahle on its merits. I disagn:c. It is a mixed question of fact and !aw. The 1:1erits 

ot tl1l' Llt'L·1sion must he controlled by the acrnscd's right to obtain witnesses, vouchsafed by 

Arrkk 11(4)(1.'). In any event, under Rule 73(B) leave has been granted ''to :ivoid 

1rrq1,1r.ihk injury to :1 parry" !f we arc e>atisfied that a trial ch;1mbcr's applicatlon of law to 

fi, ts h,1~ produced ,m unfair decision, which will h;-indicap ;-i parry throughout the trfal, we 

,m· l'lititk,l to .\trike it down before it contributes to a miscarri,1ge of justice. In the 

e.xL·,,1,ti,1n;1] l'.,L~t·.~ wlwrL' k,n-e fur interlocutory nppc,1! is given, the "judicial review" 

,f',mLlard lk\"l·loped in public hiw as a ~elf-denying ordinance for appeal courts in reviewing 

dllministrnriw Jeci~ions is in my \·icw in;-ippropriatc, and :-hould not be applied to criminal 

,1p]'c:d~, non.vithst,rndin_g the ICTY jurisprudence cited in this Court's opinion in this case. 

A.~ l.urd Arkin h:1s ~,iid, in the administration Li.w rnntexr, 

l1,y1.,1,111 011 Mo11uns hy rhc Fit.it and Second Accus('d for Lca\'e to Appeal the Chamber's Dtd:iion on Tlwir 
.\1011,,n., i"ur 1l1e lss11,mcc of ,1 S11l1poc11,1 Ill dw Presidcn! of rhc Republic ot Sierra 1.eone, filed 29 June 2006, 
t"\i,,ri,,11 h1 Fir.,r ,rncl S,,cond Accu,;L'd fm Leave• r0Ap1wal"), at par~. 12. 
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L~aj Standard for the Issue of a Subpoena 

i~.,\l(' 11• till· l'<i~l' wl11cl1 c,rnnot lw oh,1incJ withour juJici,il inrcnTntion. The key question 

1, 1.dwrlwr tlw cffrcr that the subpoena will haw i:• ncccs.-.ary to t1l the c:i~c foirly.":'t 

l 'r:dc tlw ruhi\ Standard for isMiing a subpoena pursuant to Rule 54, at para.-. 28 tu 11, 

"Tl1,· ,q,pi1c,1n1 i"ll:· the i~s:lint: lJt' ~1:bpoen:i pur~li:mr tCl Ruk '54 mthr·. 111 

,lG,11\l,ins:c \Yid1 1!1:ll Ruk, dmw t!Ht d1L' rnc,1~Llff rcq11tsrcd i,; 1w,:css;ir\ (the 
'·11cc,·:-.si•y·' r,·,p11n·mcnr) ,1:1d rhar !t 1~ fnr •!w puq.10°es ~1f,1n lrl\C.,t!;;,1ri()n ,)!" for 

ti:e p:vp,1r,1tiu:1 ('t LCJ1ldt1ct of till' 1ri<1l (tl1c '"purpo.,c" rcquircn1c!1t) ":·, 

111:11 .11· ,,r.kr i, IH'lc.,~:1ry to lirin!._; the rdcvcu1t L"\·iduicc into the court. Yet the lri;i) 

l :J:,rndJ,T C:OL'' un, in p:1r,1grnph 29, ro cL-ihorate thc,w twD "requirement./' or "prong~" that 

·~.J !"!1v C:h-1111(',T ,·,,n.,,dn,; rl1:1t r!ic ''pllr)'<!~c" rcquirc111c11t undn l\uk 54 impuse, 

,:-n 1lw ,1!1pli(:111t ttK ubl1g<1t1un to ~huw tli.11 die ,ubpuc:1:1 SL·n.c,; :i k1e1ri1n:1tL' 

\\-ade and l'or.,:,.-thc, ldmims1mt1vc I.mi, O,ford. 8d edn, p 926, and note Lo1·d Denning·~ vii.:\\· that ··.:rn 
errrn1eu,.1, n.nc1sc· ol'd1~ndHm I\ near!;-- alway'i due to an error in point of law" Ri.: DJMS (1977) J All l·R 582 
at .~8') 

I \·c-1.,., ,:1 ,1,· ]17 1, .. I,,, 1 ·rn \ 1\ I', •t•,11.- .,\g.w 101 ·: ~ial l :ha mlier D,Yi.<:rn, R,,1·11.,rng ro Suh1,ocm1 tlw l'ro1dcnt m 

:--1, :·1,1 1 cc>.tc·. I 1 Sq1'.l'rn/1,-1 2(1(:fr (".,\;,re~ls IJe,io1D11"), pr,1. 9. (:\r p:na/'Ll)'h 2'5, hm>.Tv,·r, tlw Courr,ec1u,; tu 

·1·.-:I,- ',.-n ·L1., :, 1 ,1l', l 1io,1tiu::, ,:nJ w :1n:r,1\T rh,· 1:1corren "two prn11g" ,1pptOrtLh ui the Trial Cli,iml:l't). 

\L_1w:t'. '.\-c1,1,:11 :1:1r:1 2!:l-. 

12 



I c1 '-, S 

t,11·,·11-,:,· pur;'('-"" fur .in 11nc~tig,1ricm ur :he· prcp:irnnun ur cunducr uf the rrnd 
-10,1in.,r t·!w ,1n-11-,,·d The .ipplic.u11 mu~t 1!11..:rcforc t'.,-nHm>tr,1rc J rc,1arm,1b],, 

:!,1,1., (,,r r:ic l,did th,1: rhc inform,,t:,111 to b,, prnndvd by .i pru~p1.:criw v.·itncs,; 

L, likc.1 :,, hL' l>l rnatcr:al :i.ss:st,111n· ro the :ipplic1111·~ c1sc, or that rl1crt' i~ ,!I 

k'<:,t <1 ,'.!l'L'd J1,HW,' that it 1\·cm:,l li<,· u( ,11.1tl'rL1l .1a~1~rnnce ru rhc ,1ppl1crnt's 

.-,1.,~-, Jr: Il'.clf1un to cb1rly idL·nriL,·d ;,,lie~ rdc\'.1!1' to the furthcurni1w tn,11. 

\\'/h\·rlis·r t!w rnf,1n11;n:cm 1nHild :Jc ()f 111,1tcriJ ,1s~i~tance to rlu· ,1pplil:m1'.,; Cl~L' 

wrndd dq1c1:,l L1n..:c!y llpun the pmit1or: held by till' prmpcL:tinc wit11c~" in 

r,·.,111,Jn ru die L'\TllL' rn q:1<.::,rioll, ,111\· rd,1riu:1ship !w m,ry h,in: or h,n-T h,id 
wn:1 tlw ,1,·, 11,,·d whi,·h 1, fl''.,:v,mc rn rhc d1;nge~, !he opportllnity wh1,h lw 111.iy 
r,',1smc:1h!1 l,v ~l~uu<.:hr '.O h,1\"v h:id tu ()b•wnT tll(l,;c C\"Cllh or to lc:rn· ot tho.,c 

L'\'l·nr, ,1ii;_I :11~1 ~t,llcmL·nt:- rn~idt: lA hi111 rn t!w :1ppl1(:111r ur rn orhns ill rcL1tion 

:u rlmol' ,·ycnt'i. If rhc :ipplirnnt h.i~ bcc1: u:iaHc m inknww tlw pm.,pc, tin· 

'.l"ir1:eo.,. tl1c tl:.st 1•.-ill l1.11·c '.lJ be .ip)'licd i:1 ,1 rcc1:-un,1bl1 libcrnl 1'.-:11· l_,ur ·he 

.ipplk,m1 wid 11w be pcnnitrcd ro lliukn,ikc ;i "fis(1i11~ expedition" -,1-lH'TL' (.,i,) 
thl· ,1;,plic,mt is 11n~1w,1rc 11 llcr!wr the part1Cul:1r per~(m lic1, ,in\ relcY,mr 

mf,1rm,1fl'1ll, :1mi :-eek~ 10 mrcrYicw rhdt pnson 111ercly in urdcr to d1.,cu1n 
11-hdlw:· Le .1,1~ ,11:1· inforrn<1tiuu '-"·hici1 rn,1y a~~i,r rlw :q1plk:1nr•~ ,::1oc ,,_,,, 

T ]i,,1 :m- .ill cumidu,itiun., th:ir hL'<H on the ,mrcrim question of whether the wirn1.':--S i~ 

11 :ttJ\'~., . .' l1kck tu lw rn,1tnLd, hut they ,ire by no mc,ms cxhaustin· con;:,idcr:itiuns. rlwy 

JJ.11,1;:r,,ri1 :LJ ~h(l\\'~ th:ir the 'j rial Chamhcr mi~takenlv cunfLitcd thv.~c µr<H rical 

, c11Ndu,1t1om d~ ro wlwrlwr l'\'idcncc might lw marcri,il wirh rhc rt'~t m Rule '54 for 

There is no " " purpo~c 

, ,Jcr,·:yc 11w:1.,urc'S rn « rninimu:11. Si1:,:c ,1 onhpocn:1 1s ,m instrument uf ju,lic:,il 

c,,rnpul.,:,rn .J:1,·h,,l [1\· thl' rhre,tt ,md the po1n·r ol- L-ri1ni11,d ,,anctinn, !-ur non

' ,,il'p:i.11'., ,·, ir 1., !°() l·e u~cd .,p,uill~h-. :·he fa,·t th,n :1 ~ubpocn,1 is considered re 

he d11:n'lll',''lt '.in Jll :1ppl1,·:1nt 1~ 11c11 :i sufl-ict,'nr ju~rific:1tion for the )'uos1bk 

,1 p; Jih":l 1 i1111 , :f c nmi 1i,d ,'-111enun~ Jg,1111,r md i\'ldu:1ls r o c ns11rc compbrncc 1Y1 rh 

.r. _,\:rhnu).;h \\C u)rnidn th1t .1 ,-l1.1mlin .,lirnild not hc~it:ite to 11se th1~ 

1n~tr1mw11r'-":1cn 11 is rwceso:H\ tci 1·lic'it 1J1l()f1ll,lticn m,i(c'ri,d tCJ the c,ist• ,111d I"() 



•l:t· pn·.,..:111,1tiu!1 o( ,-inc uf die p.1rt1c,· ~·-1,vs, ir n1u~r !!U<ird ,ig:iinst rhc ~11!,p()Cll<l 

l,v,umin!! ,i mcch,mism wlrn .. h i, \ISL'd routi11clv ~1, p,Ht ot rri,11 t:id1c"s 

:·:1r·l1vrm:,1T, 111 dcLiding whcrl1cr ro g~,ll1r s1Kh :i ,;u\Jpocll,l, tl1c c!1,1mher mu.,t 

·h,· ,)\,·mil rctc~·es',i!v u( the Ltifum1,111on 111 cnsurmg thtc 1rial 1s miorrned ,md 
L1ir. \Cc c,J:l,d(kr th.it i; ,ni:ild i:c in,1pprupri.l!c UJ issue ,1 suhpol'L<l if rlw 
1nr,1rnr1tllirl ,rnwht to be obu:ncll 1.'i ,J!,uin,ibk throc1gli other nw,rns_":: 

\\iliin:.:h- tu dJL1rt. If thl' in(orm,1tio11 can lw .'L'l'.Url'd by other Inl'ans there is obviuusly no 

wil! J'rn,lill-l' L'\·idcncc \\·liilh c:nriL·s simibr weight. There is 1w warrant in Ruic 54 for a 

rl'<t,l :nro Ruk S4 some (and some only) ()( the cnmidcr,nions \vhich inform tlw ,rnrnior 

,kci.,:un ,1:- Ill wlwthcr the inforrnation is likely tu be rclc\·crnt, and then to insist that Ruk 

1111, thn it (,1!1 lw ]'lit lwfort' the courr \yirh011t nimpuhinn - e.g. by 1he other party (here, 

1111willi11!..'. wi111c~., lwho may lw willing to gin' ll !JI,- way of affid:ivit nr \·ideu link) or h:, rhc 

J'!11s i~ rlw reLniwly n,1rrnw di111cns1011 of a Ruk 54 decic--ion. In my vil'w thl' Trial 

1. :!i,11nhc'r m:l)uritv in tlw r,1r,1grnph~ I hil\T quoted dvarly failed to ,1pprcd;itc the tnl(' 

1 i1 111\ \·1,·1\. in .1d(J!7ti11g ,1 rcstrrlriw ,1ppro:ich to the purpusl' ofRuk 54. 111cre is no 11:i~i., 

1r: 1r., \1<1hl111r: tur rlw infl.'rc11c:c th,11 it "is lk~igncd to limit the lbC of condvc nw,1~un·s to 

" l1lilll1lllll:l ( )n rlw ,·ontr,1ry. 11 is de~igned tu make :l\':1ibbk to the parries, an'1 111 

----------

\ l,1,, I l\ 'c·c 1,,!cl!' i',ll,l )(' 

',, ',c•c· Ilic m.intr,i that compulso1) order·, are to b<; used .. ~po.ringly'" Cu1ll1 opinion, para, IO and 29 Tl11s 
1 c,ll',L t 1 \..: appruad1 i11c1 itabl;, di ,adv:rntages the defence b) prcdi'iposing the Court agains( granting an 
,ipplic:1tion fui- .i cumpulsur:, order. 

\1,1 s1:·1 1)v,1.,:l> '., r:11,1 ll": 
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L·uurt v\·idt>IKt' which is highly rek\'ant to a serious criminal trial. It requires generous 

intL'rpret:1tinn hi.:ciuse it effectuates a fundamental defence right enshrined in Article l 7 of 

rlw Statutv. Paragraph 30 of the Trial Chamber majority adopts dicta from !CTI decisions 

th,1t thv Ruk is "tu be used sparing[,(, and in my view that dicta is mistaken. Bernu~e a 

suhp,i,·n.i 1s ,m in.~trument of jud1c1al compulsion, it must be used carefully. Ir docs not 

1ri,il 

~K. \X\· h,wc h.:cn J'fL"SSeLl by the parties with their interpretations of various lCTY and ICTR 

LH~L·s, hn these rend to he foct specific ,rnd citations offer no more tlrnn helpful comments 

lll1 .~,,me pf the consiLlerations that will apply, almost always in cases where the evidence 

~t1t1ght is in a fmL·i_gn st:1tc - which is not rhe ec1se here. ln Krystic, for example, the court 

J'lllllts \lut that rhc qne~tinn of \vhcther the evidence i~ material (i.e. thar the application 

~.._.n·L'-~ '\1 kgitimate forensic purpose") will "depend largely" on the position held by the 

1•r\b\ 1L"(iti\·e witnes~ in rebtion to the events in question, any relevant relationship lw has 

h.1d with the accused and ,rny opportunity to observe the e\'cnts and any statement ht' ha:--

111;1,k ,1hl1Ut them.''' Thi:- ohscrv,1tion is repeated by the Trial Chamber in paragraph 29 of 

it.0 juLlgcrnL·nt, cited ,it para 24 above. But on any view, these factors - and they are no 

lllUfL" th,rn Lictor:- to be hdanccd - arc certainly not exhaustin-. Often, the rclevc1nce of 

)1\>t,·mi,d ,·,·idL'lKC can he inferred from other facts in c\·idcnce, and very often witnesses 

,incl duL Lmwnc.: arc properly 1rn1de the subject of suhpoena bernuse the accused instructs 

,·,,1111.s,·l, L'.g. rh,it he h,1s seen the documents or has had a particularly important 

,·(1llwh1tinn which he 1A'<lnts the witness to confirm. The Trial Chamber endorsed the 

, 1,w in Kr,;rnc rh,ir when "rhc applicant h,1s he,•n un,1lile to interview the prospective 

\\1tn(·.~,. dw test will haw to be applil'd in a rea~onably liberal way".' 1 Whether the Trial 

~ :hc1mhcr m,1_ioriry applied the test in a re,1sunably liberal way in this case is inc-1pable of 

rL·,·iv\\' ()11 appeci! if the ,1pplicnion is regarded as a m.-ittcr merely of discretion . 

.::9 Smee I am :-,1ti~tkd th,it the Trial Chamber majority did not apply the correct test for rhc 

i~.,u;u1ee ,Jf ;1 ."uhpoen;1, I would prefer to di:-pose of this appeal by directing the Trial 

l. :hamlwr tu relw:u the m;ltter .md decide first, whether the President is immune; secondly 

f..:,1:c Sul'J'"L'll.1> nccis1un, p,H;1 11 

J h, f..."nt:, Suhpo,·11.1, ]>,,n,;mn, para. P,1n. 11 
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\\ lil·tl1t r till' Pn,,iJent\ n 1dc1Kc is likely to lie material to c1n i,lentified issue, and fin,dly to 

~kkrmine the Rull' 54 que~tiun liv arplying rill' ..:mrcct tesl. On th:1t rehearing tht' Trial 

\ '.h:1111l1n 111igln wl'll ,'cindudc that a ,,uhpn,·ri.1 v..:t~ not at thi:- stage nect•:-sary, l1ccau~e 

PrL·~1Lll'llt K<1hli,1h WD\dd lw likely to tl'~pond faniurnbly ro a request from the LOU rt. But ir 

n:idn wcll rnnlllldc th:ir tlwrL' i., no Rule 54 i~,:ue, bcc:n1:-e there is no relevant cddence 

th.it Jlr,,.,idcnt K:1hhah L·:rn giw. ! hat opinion, in,kcd, ~t'em., to have been tlw m,1jnrity 

1:11,linc'.· lt h;i, !Ken \·igl1ru11~ly conte~tcd m d1i,:: appc:11, bur 1s upheld by this court on the 

l,,1,,1_, tl1,1t ir w,L' :h.CL"]'Lllik· :1~ an excrci~c in di.<crction, however mi.~t,1kcn it m,1y ha\·,· hl'l'll 

H,1d tlw lllllrT been prcp:1red to ..::on.,idcr those merits, l wuulJ hcl\T 

r:1\·,,ur,·d ,lll ur.1l hcning: there <Hl' imporrant foctwil matrers whkh :ire not dear from rlw 

\nincn ~ul 1 mi:-.,ium in front nf 11s. However, rwithcr 11,uty has sought a hcarin1; :ind both 

.'Ilks h,t\l' ~1r\'~.,l'd tlw Lll")-'.L'llcy of 01ir dension, \\·hich h,1s i11 consequence been prcpan·,l 

Ll\l'l" ~h,· A..u!!ust \"acatiun. l have de:dt \Vith rlw main quc~tion - the correct tt~r for 

.,1111p,1L·11,1 is.'llL' under Ruk 54. l ,hall now consider, in rever~e order, tlw twu issw.,, 1h,1t 

.,!iuuLI, luc;1c:1ll1, prccL·,k rhat dn:i~ion: \,·hcthn the e\·idcncc sought mighr lw matenal, 

.1,,,I wh,,thn tliL· Pr,'.,i,kut of Sicrrn Leone now ha~ te;,tamentary 1111rnuni1y. 

~ra,; Pre~idcnt Kabbah\ b·idcnce likelv to be Material to the Defence? 

)(I_ -I 11i~ i~ rlw i~<Ul' rhat the l rial Cham lier majority :1ddres.,ed under tlw rnisapprehen.,ion 

rh.11 11 1.,,1., p:ir1· ot tlw ,rnnLLird for i~~u,mcc' of ,1 ~t1bpoe11a under Rule 54. It i~ rnrhcr, ,is I 

h,l\l' \·x11 i.1i1wd, ;i prclirnin:in· i.'SUL' about which rlie court must lil' sati.sfied before it 

,k\·1,ll·., \dwthn :1 sulipuu1:1 is nece.<s:1ry. It i~ ,rn issue \\hich norm.illy .~hrndd lie left tu the 

'.;l>c,J SL'll~c' llt ~I ri;il Ch,imlwr judge~ v,:ho have ~pent (in this rn;,c) .<e\"eral ye,irs immer~cd i11 

r!w i,IL'b {1fthc c,1~c It I"l'LjllII"l':' the applicmt accused to ~how that the evidcnl"l' i~ lib,ly to 

h- ~1\;111i1L·;11H ,·itlin hl·,·:u1~c ir tend~ to refute illcriminating l'Vidt'llct' given ,1ga111st hi:11 hy 

;F1hLLLl~iu11 \\"ltlw~,l'" or hl'l::ni.sc it will tend tu ~11pport a legitimate dvfrncc. Thi~ 1.s~uc 

,!i\·iLk,i tiw Tn:d ( :h.imlicr, .,o \\l' 11111.,t first nm.sider huw the appliv:nion w:is put. 

1. 1 I hl' :q-pl1,::111t Foi,ma Cdkgedly, the C:DF's "director of w,u") :rnd ( :hicf Hing:i Norman 

(.illc-,~,·,lh-, 1lH· l:n1:'., OJleration:il leader) arc :1c,uscd ofu)rnmitting, between ()ctl)hcr 1997 

,rnJ l \·L·,·1nlwr !999, \·:1ri(JU,' w;1r cr11nes in the cour.-;c uf t"1gh11ng, S(J rhcy say, to rcston' the 

,i, 11wcr:111-:.dl\ vll'l'tc,l gon-rnmL'lH of President K:ilihah, whom they regarded a, their 
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"l'rl'.<i,l.·nt, C()mm:inLkr-in-(:hll'f ,ind Mini.,rcr of Defence".;-' Although he wa:- forcvd t'm 

,, , 11:·it\" ["l'<L'ml~ ro rcrnmT him.self to 1warby lJ\111w:1 for smnc month~, it i~ ,-::1id that 

l'r,·~1lkllt K:d1hah Wd.' \-i~itL'Ll there by :'\Junwrn and other CDF comni:111Ller~ and 

1 :;ruu1dh1Ut th;,, perioLI he kq1r in touch \>,;ith hi~ pro-gon'rntnent forces on the ground in 

S1,·r-r:1 I.crnw \'let ~atellitc n·kphone. There han· hL'Cn variuu/> references to Prc.,iJcnt 

K.1bb,1h in rhi~ ,-,ipacity in the L'Yidencc of 1irosccutio11 witnc~scs, and on this li:1~is it i:

,1n;u,,J 1h:1r hi~ tc.<tirnony is nn:cs~:nv to get at rhc "full nuth'' of what happcncJ in rlw war. 

i' I h,l\l' ll(' Llm1ht 1li:1t it 1.,, ln1t ,·qu:illy I h:1vc no doubt rh,1t it i.0 not tln· function nf ,l WM 

L·r1111L·~ ,-,,urt 1\l gl·t cit th,· "full truth" ,1bout rhc w:ir. l hat kngthy exerci,T mll~t lw left tu 

lii.,r(,ri,11;., :ind t(, trurh c,Jinllll~~inn.,. Thi~ L·ourt b only cnnccnll'd to get <1\" the truth 

,·, ·11u:nw1c:, till· ·'\ll'Ci(ic :i,·r., rhat arc charged ag,1in.q the dcfl·mLmts: more rrcciscly, tu 

,·x:nnir:L' \,-hcrlwr rlw prosc,·u1irn1 l'Yi,kncc pnl\'cs tlw cl1:ngc hc)"''Ond rc;i.~onalilc duuht. It 

1, .1 ln"c]Lll'llt mi.,t,ihs, o!tcn made by pru~ecutors who overload indictment~ but here m;hk 

[,\ c::J\111---~·l ,in bd1:1lf ot 1l1l' ll,,frnd:111t~, to think that the lUllrt l·an cope with rccl'i\'ing 

~·\·i,kn,·,· whid1 I.' ''rl·lc\·:1nt" only bccau~e it illuminate.< some :ispcct of the conflict. "\lo 

J< 111l 1t Pr,·~iJu1t K~l1h1h h:i., much uf intere~r to tell ,ibout the \Var - i1lllecd, he ga\T 

\'\·i,knll' 1c1 thL· Trurh and Rcconcili,1tion Commi~~iun - hut u11le~,., he can thrm'-' :;omc 

.1c_'.lit u11 th,· c;uilt or 111noc:cnct· oi tllt'.'l' ai.:cu~cd men, the cuurtroom (ur l"\Tll a \·ideo-link 

1,., 11\ :., nut tlw ]'Lice 1·ur him to tell it. The n-ferc1HT~ to him hy pro~ecutiDll witnl'~,.,e~ m;iy 

lH· m:iy indeed, for example, h,1n~ kq~t in regular touch witli 

, :h1,·t '.\l(,rm:111 dllLl ,nr,rnQ"l'd for tund., to lie tr,m,m1itted ro hi~ troop:- - but that of it~dr 

J,,l"' 1wr 1nc<1n lw L·:m lwlp with L'\·idencc whid1 i,, m:Hni,il to allcg:1tion.~ of ~pn:ific 

,rim111,1l :kt< It,~ not c-nou,;h tu ~hm\ th:1t Prc~1dcnt Kabb:1h i.~ rnentiurwLl liy pn1~ccutio11 

wirm·~~[·,. rlwtl' nw~t hL' :1 rc:11 likclihoo~l thar Ins cYidcixc wuuld undermine nr r,,fute 

.s(JJ'.ll' :h:n1.satnn· .,t:Hl'lllcllt or inference th:it rhcy l1avc m:idc against the defendants. 

( 1rlwn\ i.,,', In, l'\·1,k1k\' will unly be likely tu be "m,1tni:d" if it would go ro ~upp\1rt :i 

i \ In th1, r,,.,1,l·~r, the :q1plic11i,,n h· h1Lma appcc1rs :1r fihr blu.,h 011 stronrn ground. l !t' i~ 

.iik,;L·,l h 1 h.1\c' lwl,l a ~ix·cif1c )'u.,it1011 in the CDF, bu1 he arg-tw., that hi., ac:tiom in that 

11 (1,iriu11 L'x,llldL·J him trom rlw cl.is., nf Jll'r~on~ who "lw:ir the grv:H('St re.~prnisihility'' fur 
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,1!1C'g1;•d \·iul:itio11s of int('rnational law committed in the course of the fighting. The Trial 

\ 'h,1111l'l'f has ;,!ready ruled that this isc-ue "is an evidentiary matter to be determined at the 

rri,1I ~rage"'' c1lthough I would han' thought that it is first and foremost a question of law a,; 

t,_, whl'thcr (.md if so, to wh;-it extent) it is a legitimate defence for a defendant ro ,1rgue th;ir 

he h:,ir.~ ks~cr rather than greater responsibility for a war crime. Is this actually a defence, 

1ir ,1 juri.~dictional bar that c1r1 <lVail a defendant, or docs it merely limit prosecutorial 

.,,,i,Ytion d the class of persons to he tried in the Special Court? We haw hectrd no 

,1rr.::unwnt :1nd I l'xpress no view, other than to say that if it is not a dcfrncc- or jurisdictional 

hn then PresiLknr K.1bhah':- evidencE' about Mr Fofana's position c:innot be relevant in this 

If, howewr, it provides some form of defence, then his opinion and 

nbscrvanun, :1s commander-in-chief, of Mr Fofana's role anJ authority might well be the 

liv~t C\'ilknce aYail:ib!e. It would certainly come with more \vcight and crcdiliility than any 

L'\·idence ro the same effect given by ,1 foot soldier or another less well-placed or less well-

H. Tlie Tn,il l :lw11her majority seems to accept that President Kabbah could testify admissibly 

:111,l rde,·:mrly :b tll the "relative culpability" of Mr Fofana, but rejected the subpoena on 

rlw h:isis rh,lt ''the informrition is obtainable through other means".'4 They did not identify 

th11se '\1rhrr means". Since the "information" sought is information about Fofana's level 

ot rcspuns1bility ns T<'Cugni~t'd /,y his comnwrnler-m-chieJ; I doubt whether information of this 

q11,dit,· uJuld lie giwn by anyone else. Later, the Trial Chamber says that such evidence 

(.,pcYifi,:;1[ly, that F(_)fan:1 \\"<ls only following Kabbah's order:;, i.e. that he had no command 

rtspon~1bility) might lw ,1dmissiblc at the sentencing stage: "Should he be convicted, it may 

tli.._•n he ,._·onsidcred in mitigation of punishment".'' Quite apart from the npp,11\ing 

)'rnSJ 1L>ct cJf this proceeding, which has already lasred sevl'ral years, being delayed further by 

c.\:ll'n.~1n· St'ntcncing hearings, I find this approach irrational. If it really is a defence for 

h)(,ma tu .,lww that it had nu (or no great) command responsibility, then evidence ahour 

hi~ n,lc nrn~r he relevant ;ir the rrictl. If President Kabbah were subpoenaed only at 

~t·11tl'lkin.~ stage, and then testified aurhorit,1tiwly th,:it Fofana had no responsibility flt ,ill, 

rlwn rhen' might have been a miscarriage of justice \Vhich could lead to a retrial. 

l 1n·1s1.,11 ,m ilw Prdimm:uy llefrnce Motion on the Lack of l'cr5onal Jurbdkrlon Filed on Behalf of.i\L·.;used 
hJt,m;,, l \.tncli 2004, 1,:ir:1. 44. 
')\1.qunl\' [leclSLOll, p.1n1. )/ 

· l\1.11"r11y n,,c1s1n11, para. 48. 
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'i') rlw~l' problems arise in my \'iC'w bC'urnse thC' Trial Clrnmber proceedings did not take the 

,1,nTct ,·PuL~t'. The applicants should h,we been required ro specify the defence to which 

Prv~ilknr Kahh,1h 's C\ idc1Kc was likely to be material. The Trial ChamhC'r shuuld then 

hil\'C dvciJcd wlwtlwr tlw ddl·ncc specified wcts good in Lnv, and whether it was likely thnt 

l'rc~idL'nt Kahhah's l'Vldencc would assist it. Then - and only then - should it ha\·e 

,1ddrL'sscd thl' Rule 54 question, as ro whether a compulsive order was necessary to obtain 

1r. (_,r whcrlwr the PrL·sidcnt might give it voluntarily (if requested by the Court) or whether 

it might lie gin'n with equ:i! credibility hy someone else. By conflating the cntirdy different 

fl'q~ (){ materiality :rnd necessity, ,-md by failing to identify a legitimate defence to which the 

l'\·idcnu.' m1).!ht hL' rekvanr, the proceedings below hm·c produced a confusion that should 

111 Ill\" \"iL'\\ he unconfounded by returning this matter to the T ri,11 Chnmbcr with a 

dtrL'<..'tl\lll rn TL'consider ir rorrecrly. 

;(,_ In cnt,lin l)th,·r respects dw applicants' explanation of their need to question President 

K.1hh,1h ;1ppcus robe motiYatcd hy a desire to ;,ssodatc him with their activities: if so, this 

wmild l,l. ·.in ,ittL·mpt w elicit in,1dmissiblc tu cpwq1<1: e\'idcncc. There ;:ire certain exceptions 

w rhis rule, nhist notably where the evidence is relevant ro whether rhe action charged as a 

1\·,ir-LT111w has the necessary quality of univer:-al disapprobation (hence at Nuremberg, 

l'\"ldl'lll'L' w,is admittcL!, on behalf of Admiral DOnitz, that his allegedly criminal order to 

~uhrn,mms.~ were in fan the c-,tme as orders by Admiral Chester Nimitz, commander of the 

,dlieL! l\1cific Fleet).\(,, Anorher exception to the rule is where tu quoque evidence suppurts a 

,kfrncc h,1.~cd L'.g. on reasonableness of the force used to put down an insurrection or on 

the ne,·L'S~11:,· of raking an impugned mc:.sure in order ro save lives or (perhaps) to defr.nd a 

,krrnlcraticdly ckcrcd ).!m·nnmcnt. To take a hn1orhetical example-, a commander accu~ed 

ut tlw war uimc uf rccruiring fifteen year old children into his force mighr support a 

ddellCl' uf 1wcc·,.:~ity, or sclfdefcnce, by calling tlw President to say that he approved this 

rnt·:1surv ,1s it List n2sort to ::,l\'e innocent li\·es in peril from "barh;1rians at the gates". It is 

Jl()f l'lllH1c.:h for Ch1d· Hing,1 Nornrnn to say that hecrnse he had conversations \Vith 

Pr,•.:ide11t K.1hbah thrnughour the war then the President's evidence is likely to he material 

t(1 hi~ ,kfr11n'. l)nly if lw cin <tssert that a particular conversation induced in him the 

rc:1.,rn1ahlc hdief th.it an action now charged as ,1 war crime \1.-·as, e.g. absolutely neces~ary in 

------ ----------
.,, R.uhert I: ConoL .!11srice al . .Vuremherg, (Wiedcnfeld, 1983), p68 
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ex1rnni:; ru s,1vc innou:nt civilian lives or amounted to force reasonable in the circumstances 

tu dl',d with criminal vioknce, mii;ht that conversation go ro support a legitimate defence. 

l {uwe\'l'r, it would be necessary for the applicant to identify the precise defence that he wa.:

r,iising and ru c-huw th,n if made out it would be a good defence in law, as well as ttl .:-how 

th.it the e\"ldcnce of the cnnvcrsarion would be likely to support it. I do not find in the 

~'.1hrni,~ium a~ they h,nT bcvn placed before us a sufficient showing on either score: it is 

nur u1rn1_uh to s,ry rh,1r the rck\·;u1ee of President Kabbrih' s evidence is "self-evident" or that 

\in \;mm.in 's case) "he knew what the fin;t accused was doing at all times because he was in 

lunt:tlt with President Kabbah by mobile phone." 

ls Pre~i<lent Kabbah Immune from any Court Order? 

17. ·1 hi~ i~, l()).!lctlly, the fir.,r hue to be decided in this :ippeal, as it should have !wen the first 

IS,'lll' tu he decided in the L'OlJrt below. If, as the Attorney Genernl argued :md one trial 

;udgv dvtvr111i1wd, an incumbent president has absolute immunity from :m\· legal process in 

thi~ t·ourr, rhen it wnu!cl vioLitc that immunity ro cmb,irk upon argument and decisions 

dm! ·<1p]'L',d~ which treat him :111d his potenti:d evidence as he were not immune. for rhat 

r,i,N)ll C1mongst m!wrs), I cannot _.,;idc-step a deci.:-ion on this point simply because there 

\\·.1~ 1w a,.ru,d finding on it by the Tried Ch:1mbn majority. In a lengthy concurring 

1 ipini,in, Judge lrne cxp:rndcd his rc;1soning for joining Judge Router in that m,ijoriry 

,1p1rnon, ,HlLl il central p,irt of that expanded reasoning wa~ his view that rhc President had 

s,1\'cn'i.~n immunity. Judge Bankule Thompson'.:- opinion wa.:- prim;,rily directed ro 

rl'futing rlw 1mmunit\· argument. So I feel bound to deal \Vith the point briefly, to exr,Liin 

\\ h) I :1m nor persuaded that <1n irnmunity is relc\·,rnt to this c<1se. 

)K. '.mmunitits frnm criminal jurisdiction mu~t be narrmvly interpreted or "recognised \Vith 

rl·.~rnuut", c,o the onus is on tho.:-e who assert rhe immunity of a witnes~ in internarion,1l law 

r,, c,tab!i~h it beyond douht. Judge lroe note~, quire correctly, that national law in a 

1n1111lier pf countrie~, including Sierrn Leone, attaches immunitr from prosecution, or from 

,·i\ ii pn'L'c'cd:ng.,, tn innrmhcnt heads of state and/ or wwernmenr ministers.' 7 However, 

,1:iti(,11,11 '.<1w elm·~ nnr hi1tll intern,nional courr.~ ,rnd the Appeals Chamber of rhi~ 

illll·rn:irion,d cuurr has m<1dL' ,·e1r· ck,1r rh,it it i~ in no w:iy subject or subservient tu the 

-- - - -------
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Sinrn Leone constitution or to locrtl laws. It operates in an international dimc-nsion 

un,1ffected hy any immunity bestowed by local !:-1w unless that reflects immunities tn 

l wtumary international law. Thus, in Prosecutor v. Kallon this Chamber held: 

·· .. rlie Spcci:il l~ourt is 11ut pan of tlic Judiciary of Sierra Leone. It is th-: product uf a 
rn.:,1n.· ,1gre...:1m•nt hetv.·t:en the C,0yernrnenr and the UN. ..although Arrick 8 mciy 
,IJ'JJc':1r rep11g11au1 when \"inv,·d 1n lighr of Sections 122 and 125 of the Cunsritutiun, it 
,luc's rn>r, in ,ll1r 111,focment, amend the Jmlici:d framework or court ~tructure of Sicrrn 
I_L·u11c hec,1me the S1wcial Cuurt is not part ,if tlw Sierra Leone Judiciary and is 
, HI tsH lv tlw structure' of the 11,nion,il courts. "18 

·1 lw Lin that aspcds of the Special Court's opcratiun may depend on local laws and local 

bw vnftircement docs nor airer rhis fundamental position. 

N Thl' das~il· reason for 1-!e,id of State immunity w:is described by Judge !toe in rc-rms that 

L'l hl, l\bchi;i\·clli anJ Jean noudin: 

l \,rnm1.mly retCrred w ,h '"The Princes who govern us", He,K-ls of State arc granted 
rlwSl' 1mmurnries, nor (ur tlwir personal aggrandisement, comfort, needs or 
,b]'lr,iri,Jns, bur bernusc' rhe se1t .ind position they occupy ,is the highest ranking 
1."l!til 1:d,; .rnd Cime11, df their Countries. This cmph,1si~es the necessity for the digniry, 

re'~l-'L'd Jml hunuur tl1,lt go with it to be con~erved ,md to remain i11viol,1hlc in order ro 
1•r,·srrn:> tlitc integrity ,ind lionour th,tt, in rliis reg,inl, i~ due prim,nily and flrstly to the 
:",J\'L'l"c·i.l!tl l'<,Hions ,otKnned and subsidi,ui!y, ro their Heads of State who arc rheir 
~,1\'er,·ig11 represent.Hl\'L'~- In this preKeSs and within rhi~ e·ontexr, He,ids of State need 
Tel he' l!t1;1r.111tce,l ,m ern·irunmenr, an atnll)~phere, and an institutional framework for 
th,·1n r11 pnform tlwir durie~ in ,1!1 trnnquill1ty and without ,my unnecess,in; 

in1,TkIL'11c,·~ \\"hic:!1 ,:ould r,'stilt from the issuance of a Subpoena. 1
•J 

40 J"h1.~ \\;L~ th...: mind-ser that prcv:-1ilcd in Europe in 1648, at the time of the Treaty of 

\X'cstph;ili,1. England w<1s nor a party to that treaty, however, and a few months later it 

rck'-:rc,! ~,inTL'ign immunity by convicting ,rnd executing Charles I, a precedent follmveJ 

<l\'\'J" .1 ,:lnrury Lnn by tlw N,1tion,1l .A...s;semhly in France in respect to Louis XVI. Moving ro 

111,1dn11 tirne~, eq:r since the Nuremberg Charter in 1945 the atmosphere uf rranqudliry 

~urrounding l le,1ds of Stene h:1s been c:ipablc of disruption by indictments and arrests for 

w.ir cnnws ,rnd crimes ag,1imt hum,rnity. It follows that it must also be c;-ipablc of polite 

;rnJ ,lic;nificd intcrnrprinn by requests or directirins to assist an inrcrn;-irional criminal 

,m1rt, if the st:ncspcrson happens to be tlw unique possessor of evidence that will help 

;i,·quir (1r L·ondcmn a pri~Dncr ...:harged with ,1 crime :1gainst humaniry. 

·· /',,1,,•,u1c,1 t'. K,dlun d cil., l :a,e \iu.Sl 'SL04- l 5-AR72(E), Dccimm un C,m,;titutionality and Lack ofJuri~dktion, 
] S \hrch 2004, p,1q,. h?-6:-S. 

(_·u11,11ni1112 l ip1n1un, para. 112 
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41. There i~ IH)W such uwrwhelming authority thar incumbent heads of state are amcn::i.hk to 

intcrnatiunal law, that the wry proposition drnt rhey have sovereign immunity from the 

1~rnn'sscs ()f interrnlti()nrtl criminal courts must be viewed as the jurisprudential equivalent 

lll thl' pwpusition that the earth is flat. Cialileo's telescope is here represented by Artide 7 

u( thl' \luremhn_g Ch,irter, which expressly rejected sovereign immunity for military and 

j'ulitil :il lv;1dl'fs: "T/1c officicd position of defaulants, 11'tu:th.a as Heads of State or res/JUnstble 

l1Jf1,-1ub m Cun,mm<'nt De/mrtmmts, sh.all not be considered as freeing them from rnf,onsibility or 

mitigutmg /)11m.1/rn1ent. '' ➔1' The judgement at Nuremberg heralded the removal of the shield 

()f state :-m·crcignry for crimes against humanity,4 1 and shortly afterwards, the Cnitt•d 

~,1tir111~ l ;uh:r,d A:-sernbly form,11\y adopted a resolution "affirming the principles of 

1ntcrn,n1on;il Liw recognised in the Charter of the Nuremberg tribunal and the judgement 

,ii tlw tril1unaL"·1
" In 19SO, the lntcrn::itional L::iw Commission authorities :-rnred these 

principles, incluLling (:is principle J): 

"Th,- 1;1ct t!un n /M·.1on u,lw 1:ommitted cm act u'hic/1 constitutes a lTirn<:: und<'r intanational Im,, 

<1-.;'.vi/ (!S Hciid of State or rcsporuibl.- government off1cia1 does not refaet·e him of re.1punsibi!ity 

1irnL,r 1ntnnotiuna! km·."41 

-L:'.. 111 1097 .k,m Kambanda, Prime Minister of Rw,rndc1 during the genocide, was indicted ,md 

pb1Lhl .l!uilry. His indictment was upheld Ly the !CTR, notwith,c;rnnding his offici,il 

J'Lhlr!On 
4
~ The Statute of the !CIT provides that ''the official position of any accused 

J'l'rs,m, whcrhn as Head of State or Cllwernment or as a responsible government offidal, 

.~h,dl nut rd1cw such person of criminal responsibility nor mitigate punishment." 

Sl(Jhmhn \1ilo:-edc wa::- indicted while he was incumbent president of Yugoslavia and 

d!iirgcci in rd,1tion to acts cummitted whilst he served as Head of State. The ICIT rejected 

his d,1im to lw immune from prusccution and observed rhar the rule set out in its sratute 

",1t 1hi~ time reflects a ruk of customary international law." 45 Article 27 of the Rome 

Scnurc of rhc I ntl'rn:nional Crimirn1l Court provides: 

,\1 t1il,, 7. \. h,11-ier uJ the ln1crn,lfiunal Military Tribunal, 8 Aw;uH 1945. 
s,,c· pruc·n'cliug,, ,ll r,44/i,7 

l11Jg1m'1H - Rrgina 1· B:utle ancl the Commissioner of Pulice /or the ~1etropolis and Others Ex Pane Pmochet, 
P.vg111<11 Enn., ,m,l Another and tlw Cn1m11i.<sioncr of Police for the Metropolis and Others Ex Pane Pinochet, 
llc>11<, ,,I I ur,I,, 24 ~1.mh 1999. (2000) lAC 147 

R,T, ,11 ll! tlw ln1cnut1un,il L,1w C"m1nission to the General A,.,cmbly, l IN document A/ 13 I 6 (1950). 
l',,,.,·,,it,,r r f.::,@hmJa, Cc1sc 1':u.JCTR·97·2 ).A, 19 Ortober 2000. 

A,,," 111,,r 1 .\1il,",'' ,c, Uccision on Prelmmrnry Motiun, 8 No\'ember 2001. 
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,,11.,·1,11 ~:n1c1L·i1\ :L, ,1 I !L"<td ol Srntv or Ciuw:rnm,·nr, d 1m·rnh:r o( ,1 CJ(1\·ernment or 

p.1·l1,111w:1", ~111 ,·\•t tn'. rqHe.,cnt.iri\"l' or,, s(O\Trllllll'l:t (1t'tici:il shall in IHl ca.,c exempt :1 

r,·b•.1n '.r,1m cr1mi11.1l rc:opon~iliilii..,- u11der thi:, Sc11urv. lmm1rnities or ~peual 

;::·( ,,·s·l! l IT.cl rn k~ wlc:,·h Illd\" :111,ich tu rhe ofhci,d -.::1p.ic·i tY of the pcr~mi. wl1erhcr u ndn 
1~.1\1(w,1I tJ:· .:1r,•n1:1t1ou:1I i:rn·, sh,111 not b:ir the: C:o,1rr from cxerci,;lng 1r~ jun~(iiniun 

(J\'l'I ,,lic"Ji ,I 11<'!"~()!~ 

4) _,-\~ ii rl1i,, :1rr:1v of s1:1tl' prncti,e and international treaty bw were not enough, tl1l' 

htnn:111,J11:il ( :ourt of Ju~ti,:c ha~ made Cf\'~t:d cle:ir thar no immunity of :in incumbent 

l iv.id d ~t.ltl' unJer natiun,il l,iw could aYail a l !,,:id of State or government minbtcr in an 

"',LJ~L111H·,l rh,ll th1~ irnmu11iry prntL'Lt.~ ,my I le.1d of Stare from prn~cn1tion." It J1d exanly 

tlw Oj')'<J,'ltl', 1n rel:itt(m t,J 111!_!;rna1ion,1J criminal l'.ourrs, of which d1i~ court 1, one 

'."111111!:ir cti11t"us1(JI1 lwt\\T,'11 11,1tH1n:1l :1nd internanon:d nn1rts is app:ncnt from !1is rvliance 

:q,u:1 .i Cum :le, Cds.1mion ckci~iun upholding a domestic l:nv immunity of President Chirac. 

I !11.,, .i,,, ,lrn·~ Jl{lt ,dfr, t tl1c 1m~itim1 of a Head nf St:He in ;:in inrernational court. 

-H. rl1c· St:ltut,' ot rhe Spcci:d Courr for Sierra Leone reflect., the true position: Arrick 6(2) 

':·!1L" prn;c·1rle .,,,,'!lb JhlW csr,1Hi.,hL·d th:1t tl1l' srn·c~t>isin t>qu,1l1t-: uf sr,m·s due, not 

]'fc'\',':lt H Hl',1,l ,if S1,ir,• frum !wins, prose, 11t,•d hdllrc :m inrcrn:1tion,d nilllir::11 

tri.'ll':,il ;,r "~·1r'.. :he Appc,1: Cli:imbcr find, th:1t Art1i.k (1(2) (lj tlie Sututt is nut in 
, ,'1;(11, t \\ :1;1 .ill\- )'c'I"<'lll;1tl1ry n,1~::1s or :ec1wr,1; mrcrnJtion,d !,1w :ind ir,; prU\ isiuns 

111 1,,1 I·,· ~J\'c'l' 11, c·r"tc,r by r!110 d1u:-r. 'Xie !l()/d th,11 the uffici,il po~Lrim, uf the 

i\J,:1 .,·,1:1" .1, ,rn 1111·:1rnh'1H :-!viii.! u( :it~1lc ,lt dw tim,' \\·he11 the.,c crin1m,1; pmtTL'd1n~,; 
\1·,·1,· 11;11i ;r,,,I :1,,,1insr u1m 10 :1c11 ,7 !:,1r tu l:i., prmen11i,111 l_,y rhi~ cuurt.''~ 

l 'i1,1llll,n '\krni~~dd] tin· )'o.<sibility ()( the lntcmacio11:1l Tribunal :iddrc.~sing s11bpocn:1s to 

'-ir:ttt' ufliL·i:d~ ,ll·ting in their uft.ki:il capacity". 40 l luwcvn, in the later c:1sc of Pro.,cn1ic1r 'i 

h·l,:·.1 u 20C'.' 
!',, ,,·,,, \,,,·11' ( r::i'!·, li,',,rnk,i:, /u,1·.J1 \ '.:i.,c ?\":1 ::iC::il -2('{13-01-:, :_,l'cio:0:1 sm !1rn11u11i1\· f'rrn:1Juricdicticn, 

\:.,-~·'.1l:·1 i'<li,l.• )2-~). 

· ,,;,-,,,:,., ::.,1lT,.,.," 11-_.,.,id1, r,1:·-1 1" 
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,:u~tudy uf ,t:ltL' oftivwls, a~ d1:-.tinct from subpocn,is to a person such as President Kabh1h, 

t,l !!!\-L' l'\ 1-.icnLT ,,f \\-hat lw s,l\\' or he:ird ar ,1 tinw when he was :1 state official and even i{ 

i-:i, r,s.,tirn()n\' rdarc~l to inform:1tion deriYed from m during the offici:d function~.''; I du 

tud:l\ it s1:1nds tor link more tl1:1n the proposition that document., 111 the custody of .,tares 

r:nh~,t· rh·,m indivl~luals ~hould he ~ought by order~ r:1ther rh:m subpoenas, but that 1s 

,1rn1tliL·r 11wttn. Krst1L makes dear that Blaski.s;; i~ 11ot tu be relied upon a., an :nnhority rhcit 

-Lllc (,1tiLials h:1\T :my immunirv to a subpoena requiring them to divulge m:1tcrial 

ilk' .'\;'lk'<1L, (:!1,unhn d.d nu: s:1v rh.1r rhc :"11ncnu11<d 111rnH1nitv c-niuy,·d by ~t:i,,' 

,,t', ::1l., ;J:c:\·:dul 1111nrnnir,· ,1:::1in~!" bein!! uim;xllt,d tu i!IH' c.:ndt'JltL' u!° wh:11 rhc' 

,,•r\ 1:J ,.1w (11· h~'<lI\i in '.liL· ,ullr'-L' of n,:crci,Lng :1i,; L'ffh·u: f11ncrnms. Nurh1rn; w!1ich 

1,,,, ,.11c: l,\- i!w .Aj1:w.i:, LJ;.1111lJc:r in tlic.: I3in.1l,ic Subpcwn<1 I'leus1on .should !J,, 
.:irn;J:·,,r~·li d~ 0 :uni! .,11c·11 :1n ;:!1111unity ro ufrici:il~ o( the ruturl' wlio~e rcstrnHm\· i:< 

,.,L d:t .:1 tl:f ;1rc.,L·11r u,e. J\o ,1utlwrity for such :i JJtoposi1io11 h:1..;; been pruduccd b\

rlw )'h':<,Y 1:irn1. :rnci th)[ll' h~is been fuu11d. Sud1 :1n immunity dues not exist_,,,:-

]\,1g:1,,i_r:1. confirm~ th:it ''go\·ernment officiab enjoy no immunity /rum ,1 suhpucna even 

\\ ln·n· · Ii~- ~uh_kct m:itrcr of their tc:-rimony \V:1., uhtairwd in the cour~e of governrnent 

juJg,· !toe nonethck:-s ,1tg1w~ that ~incc I're.,iJent Kabbah i, provided with 

imrn1111in lrn111 '\iyd m crimin:d proceeding/' undn Section 48(4) of rhc Sierra Leone 

\ :r,11.<riruri()n, .iiw u1furc"l·1m·11t ut" a :-.ubpoena by loc1l policemen arresting him m ·aking 

h:m ti1 i1n,l111 ii1r \"Ollklllj)t tl thi~ UlUrt would put them in breach uf lorn! bw and di~rup1 

th,· n;1t1un:il tr:mquillitY - .Altl'rn:itin'ly, if ~ornev,,·hat incompatibly, he argue~ th,1t hl'G1t1~e 

"the l1!T~1,l,·111_y ot till' Repuhlic i~ a sacred n:11ion;d i1btitu1ion"", rhc President never 

/(-,,., ~,,l-1,,·,::.1, ll,c:.,i,m. 

1'.:,;,. '-,t1l•p·,·,,,,, l_1,,t:,1sm, )\l:,1 ,

{' ; ,.h ,,,er,. Ji·. R, ;1:n:1 1. 
_,,:.,11rr1111, l)1·:11:u:, p:u-,1.<. 111 l li-s, 111 

,,1h :1:·i-1 .!' \ )1,1111,,n. ;,ara. l ;2. 

"1"u··,L.,tcl)pr1:,11·, p,ir:1 !/10. 
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4~ I :llSL' p1np,lrt t(l lw ,1rgu1m·nt., frnm experience. Yet rcalistictlly, it is difficult n im,1gi11v 

thv Pn ,1dcnt d1~olwving :111 urder uf this cuun. The consequences tu him and tD his 

,·,,untn· ut aliL'11:1ting tlil· UnitcLl :'\'r1t1ons, the inrcrnarinn,il community and donor nation~ 

('llh 1., unrl'<lli~tk, hut ~LT!ll~ based on the uotion that contcm11ur~ arc jailed: on the 

u 1nrr.1rv, il ti11Llinl! of '-,0ntcmpt would be followed by activation of rhc Rule 8(a) machinery 

\1 hi,li J'l'I"mit.s thl' Prh1'-k11t of thi~ court to rni~c directly with the United ?\'at ions any Lick 

'-'l[llit\ ,·,nirt;, hu1 tlw Sl '.SL 1~ nut ,111 equity court - it i~ ,1n mtcrnatiunal nimin,il dlllrt 

\':1g.1µ,· dw ;1tt,'11tiun ul the L:'\) Security CounciL :1 party to the agreement~ which 

11 ()lll,l h,· \\'h:1t L'l]ttiry 1,;ou!J term :1 "!nutum fulmccn" Clll empty ~mmd) in lighr of Ar1idc 11 

,JI tl1L' .A_grccrncnr h'-'twccn tliL' United ~ations anJ rhc C3mTrnmcnr of Sierra Leunc (lll 

\I) I hl' gm l'rnmcnt shall cuupcrntc with the org:111~ of the Special Cumr :it :ill 

:_.::) 1 he £UYcmnwnt sli:ill comply withuut undue dday if ,irw request for as~i~t:mLe 

l >1 :.I . \1 ,;11m,·11 · ,m Vu· 1u11 L\· : 111 ,1 ,ltd Sc,·(mcl i\ccucc'd ior !.,·ave ID :\1,pcal, T rau.,LTlJ!L<, 14 !"dm1;1ry 2006, 
I'·'''' k "\ ,,i Ii::,· I I 
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These rules an: suppletnt>nteJ by Rule 8(A) of the Rules: 

"Tlw L'owrnment uf Skrra Leone sh,111 cooµernte with .-ill organs of the Sped,tl Court 
,1r .ill .,r,1gi.-s uf tl11: pron'edings. Requ<:sts by ,my urg.-in of the Special Court slull be 
,:urn plied with in ,ic,:onLmce with Article 17 ot the Agreement. An order issued by a 
d1,1rnlicr ur hy ,1 judge sh.ill haYe the same force or effect a:,, if issued by a judge, 
111,lL'lStLHe. ur iustice uf the peace of ,1 Sien<1 Leone court." 

ln rlwse cirrnrnsranccs it cannot be said thar the issue of a subpoena to the President would 

l,v ,111 "vxc·rr1.~c in furiliry" 

+Y. hir rlwsc rL'asuns, shortly stated, I am not persuaded rhat there is any question of immunity 

that \v11u!Ll preclude the court in a proper case from issuing a subpoena dircckd to the 

l'rc.~idcnr. Howcwr, it is entirely nppropriatc for the court to consider the spedal public 

11usit11rn uf ,rny persons summonsed as a witness. If persuaded that rhe application is not 

111,llk horn1 fide, but rnther to embarrass or harass, then the application will be refused. The 

Amm1<-_'\' \lL'Ill'ral\ crnnention to this effect was carefully considered by Judge ltoe who 

rL'IL'LtL'Ll it and aL·knowledged that if President Kahbah were capable of being summoned, 

rhe Trial C:h,1mher could protect him from any embarrassment or irrelevant questioning. 57 

\\,'here .m inc111nbcnt government minister is the subject of a subpoena, the court will 

L-(in~i,Jn \'l'tY carefully whL•ther the evidence he could give is important enough to 

1nu1mm(1Lle him: Prosecutor_ v Milosevic proddes a good example, where careful 

L'Xamincitiun Llemonstrnted th,it the evidence sought tn be elicited from the Pritnl" Minister 

(lf lhir;1in ,ind rlw former Chancellor of Ciermany did not in fact relate to any live i~:,uc in 

tl1L' tnal, and so the applicition w,is refused. 56 The public position of the witness wtll ,1\80 

he rcb·,1nt in considering whether a request would be sufficient to obtain his cooperation, 

;md if nm whether rhc subpoc-na or ordc-r should direct him to provide the evidence by way 

uf dcpusition, or ddco link, rarhcr drnn by disrupting his public duties by insisting upon 

hi~ 1ircsL'ncc in the courtrurnn. 

Conclusion 

l :nlldlrJ Ill'-! lJpm1011. p.1rn.<. 17)-17()_ 
" l'rcNilliur 1· .\1ilwc11,, l ::1sc 1':n_ lTOZ-54.T. Dec1s1on on AJJigntd Counsd Arphcation for [merv1ew an,[ 

T,·~tiu1e•u1 ,,t Tum Bh,r ,u,cl (Juh,ucl Sch1Ude1, 9 Decembe1 2005, 
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50. hlr rlw rv,1:,;l)m giwn abow, I would remit this application ro the Trial Chamber, with the 

dtrn:riun tu lktidl' whether the evidence sought from President Kabbah is or may Le 

rnatcri:d to :1n is-sue \vhich, if decided in the applicant's favour, would support a defence in 

Lnv 1l' :iny uf rhe d1:ngcs in the indictml'nt. If sn, rhen the Chamber ~hould decide, 

11m~uant ru Rule 54, \vherlwr evidence can only be brought before it by directing an order 

t,, tlw Pre~idcnt, :rnd if so, whether that order should direct him to produce the evidence 

11\· dcpu:-itiPn or by video link testimony rntlwr than by requiring his presence in the 

' l 

J usticc Geoffrey Robertson QC 

~vlonday 11 September, 2006 
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