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TRIAL CHAMBER I (“Chamber”) of the Special Court for Sierra Leone (“Special Court”)
composed of Hon. Justice Pierre Boutet, Presiding Judge, Hon. Justice Bankole Thompson, and
Hon. Justice Benjamin Mutanga Itoe;
SEIZED OF the Prosecution Notice Under Rule 92bis to Admit the Transcripts of Testimony of
TF1-256 filed by the Office of the Prosecutor (“Prosecution”) on the 3rd of May 2006
(“Notice”);
CONSIDERING that the Prosecution is seeking to have admitted in evidence the testimony of
Prosecution Witnesses TF1-256 which was recorded in the course of his testimony in Trial
Chamber II during the trial proceedings in Prosecutor v. Brima, Kamara and Kanu (“AFRC
trial”) in lieu of his examination-in-chief in the proceedings in Prosecutor v. Sesay, Kallon and
Gbao before Trial Chamber I pursuant to Rule 92bis of the Rules of Procedure and Evidence
(“Rules”);
NOTING the Sesay Reply to Prosecution Notice Under Rule 92bis to Admit the Transcripts of
Testimony of TF1-256 filed by Counsel for the Accused Issa Hassan Sesay on the 8th of May
2006 in which Counsel stated that they do not object to the admission of the relevant transcripts
in this specific instance since the evidence is background evidence which does not go to prove
the acts and conduct of the accused;
NOTING that Counsel for the Second Accused Morris Kallon have not objected to the
admission of this evidence pursuant to Rule 92bis;
CONSIDERING the Gbao Response to Prosecution Notice Under Rule 92bis to Admit the
Transcripts of Testimony of TF1-256 filed by Counsel for the Accused Augustine Gbao on the
8th of May 2006 in which Counsel oppose the admission of the transcripts on the following
grounds:
•

The judicial discretion under Rule 92bis of the Rules must be understood in light
of Article 17(4)(e) of the Statute of the Special Court for Sierra Leone (“Statute”) and
Rules 90(A) of the Rules;
•
The evidence is probative to issues of acts and omissions of the accused under the
doctrines of joint criminal enterprise and command responsibility;
•
In light of the Chamber’s Decision on joinder[1], the Chamber must not grant a
92bis application if the rights of the accused to a fair trial could be jeopardised through a
possibility of conflict in defence strategy or mutual recriminations;
•
There is a conflict in defence strategy between Counsel for Gbao and Counsel for
the Accused Brima of the AFRC trial;
•
During his cross-examination in the AFRC trial, Counsel for Brima unwittingly
introduced evidence which “might indirectly arguably have some probative value to
implicating the accused into such a framework of responsibility for crimes committed by
the AFRC”;
MINDFUL of Rule 92bis of the Rules of Procedure and Evidence (“Rules”);

CONSIDERING that the Appeals Chamber has emphasised that this Rule is deliberately
different from the corresponding Rule in the International Criminal Tribunal for the Former
Yugoslavia and the International Criminal Tribunal for Rwanda;[2]
MINDFUL of this Chamber’s Decision on Prosecution’s Request to Admit into Evidence
Certain Documents Pursuant to Rules 92bis and 89(C) in the case of Prosecutor v. Norman,
Fofana and Kondewa, in which it held that at the stage of admission, the Chamber must
determine whether documents admitted under Rule 92bis are relevant, whether they possess
sufficient indicia of reliability and whether their admission would not prejudice unfairly the
Defence, like in situations where documents pertaining to the acts and conduct of the Accused
are admitted into evidence without giving the Defence the opportunity of cross-examination;[3]
MINDFUL that this Chamber has admitted the transcripts of witness testimony from the AFRC
trial and the exhibits admitted in the course of their testimony pursuant to Rule 92bis in place of
their examination-in-chief in this trial for six prior witnesses;[4]
CONSIDERING that neither Article 17(4)(e) of the Statute nor Rule 90(A) of the Rules is
directly relevant to the interpretation of Rule 92bis of the Rules and that the test for the
admission of evidence under this Rule is that outlined above and not only where the defence does
not object or where it is justified by exceptional circumstances;
CONSIDERING that it is in the interests of justice and in accordance with the rights of the
Accused set forth in Article 17 of the Statute of the Special Court that the trial proceeds fairly
and expeditiously;
MINDFUL of the fact that the evidence that the Prosecution is seeking to tender in lieu of the
oral testimony of TF1-256 is relevant as background evidence of matters alleged in the Amended
Consolidated Indictment by revealing that crimes were committed generally;
CONSIDERING that, contrary the assertions of Counsel for Gbao, the Witness’ testimony that
he was released from custody by soldiers after they received a letter from Superman ordering the
soldiers to stop killing is evidence regarding the acts and conduct of others who committed the
crimes for which the Accused is alleged to be responsible and not evidence of the acts and
conduct of the Accused which establish his responsibility for the acts and conduct of those
others;[5]
MINDFUL of the fact that the broad nature of Rule 92bis, in contrast to its counterpart in the
Rules of the ICTY and the ICTR, does not limit the type of evidence admissible under this Rule
to mere background evidence that does not go to proving the acts and conduct of the Accused;
CONSIDERING that the evidence that the Prosecution is seeking to admit in lieu of the oral
testimony of TF1-256 in this trial is relevant to the purpose for which it is sought to be admitted
and that its reliability is susceptible of confirmation;
REITERATING that the Chamber must also consider, however, whether the admission of this
evidence under Rule 92bis would unfairly prejudice the Defence;

NOTING that the Defence Counsel for Gbao have argued that the Defence may be prejudiced
by a conflict in Defence strategies between themselves and Counsel for Brima which resulted in
possibly prejudicial evidence being elicited during cross-examination;
CONSIDERING, after a careful review of the transcripts in question, that the evidence that
Witness TF1-256 was released from the custody of the soldiers after they received a message by
Superman sent from Lunsar that the soldiers should stop killing the people of Masimera was
elicited during examination-in-chief by the Prosecution[6] and that the Defence crossexamination by Counsel for Brima merely confirms this;[7]
MINDFUL of the fact that the Defence has not demonstrated that they will be unfairly
prejudiced by the admission of this evidence;
CONSIDERING that the Prosecution has indicated that it has no objection to the crossexamination of Witness TF1-256 by Defence Counsel for the three Accused and that it wishes to
reserve its right to re-examine the witness if they are cross-examined;

PURSUANT to Rule 92bis of the Rules:
HEREBY GRANTS the Prosecution’s Application for the admission of the transcripts from the
AFRC trial for Prosecution Witnesses TF1-256; and

ORDERS that the Prosecution file in this trial the transcripts of the AFRC trial of the 14th of
April 2005 from pages 46 to 109, inclusive, and of the 15th of April from pages 1 to 21,
inclusive.

AND FURTHER ORDERS that the Defence Counsel may cross-examine Witnesses TF1-256
and that the Prosecution may re-examine the Witness relating to matters raised in any crossexamination by Defence Counsel.

Done at Freetown, Sierra Leone, this 23rd day of May 2006
Hon. Justice Benjamin Mutanga
Itoe

Hon. Justice Pierre Boutet

Hon. Justice Bankole
Thompson

Presiding Judge
Trial Chamber I
[Seal of the Special Court for Sierra Leone]
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