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1. l concur with thC' findings and Decision of TriQl Chamber I to dismiss the Abuse of Process 
Motion filed by Court Appointed Counsel for the First Accused. However, with respect, 1 
cannot endorse thC' reasoning adopted by the Trial Chamber in respect of the doctrine of 

functus officio as being applicable to this Motion at this stage of the trial. 1 am of the view rhat 

a "court continues to be seized of rhe case and is not functu., until the formal judgment has 
been drawn up :-md entered", which means final decision, and sentence, if applicablc. 1 

Therefore, any order or <leci~ion relating to the conduct of the tri:-il "may he revoked or varied 
if the 'circumstances' present at the rime of the order have 'materially changed' in relation ro 
the m:-nter that justified the making of the order in the first place". 2 

2. I therefore, offer my sepanne reasons in support of this Decision below. 

L JURISDICTIONAL BASIS TO ENTERTAIN MOTION 

3. Court Appointed Counsel for the First Accused filed QTI "Abuse of Process" Motion with the 
Court on the 81

1. of February 2005. This Motion w::is filed pursuant to Rules 54 and 73(A) of 
the Rules. This Motion raise~ issues rhat have alre::idy been determined in previous decisions 
of the Trial Chamber or thar arc on appeal. Furthermore, this Motion is an attempt to 

circumvent the prescription of Ruic 72 which provides that objections b::ise<l on lack of 
jurisdiction shall be brought within 21 days of disclosure of material pursuant to Rule 
66(A)(i). 

4. There arc currently t\vo appeals lodged with the Appeals Chamber against the Trial 
Chamber's Indictment Decision. 3 The arguments set forth in the current Motion, that do not 
solely concern jurisdiction, raise issues that have already been determined in that Impugned 
Dccision,4 and furthermore, thar have been determined by the Trial Ch::imher in its Decision 

on Joinder. 1 

5. -, he well established principle in international law of res judicata, applies in thes,· 

circumstances, as authority that decisions of the Court competent to decide them arc final 
and that rhe same issues may not be disputed again hy the parties before that Court. 

6. Rule 72hi.~ of the Rules sets our the applicabk laws of the Special Court that include "general 

principles of law derived from national laws of legal systems of the world". Ruic 72bis 
provides as follows: 

Tlu: applicable law~ of the Special Comt include: 

i. the Statute, the Agreement, :md the Rule~; 

See R.v.Adam.,, [1995] 4 S.C.R. 707, 10) CC.C:. Od) 262, 44 C.R. (4th) 195, 131 D.L.R. (4th) I, l 10 W.A.C. 161, 
178A.R. l61, 190N.R.161 
: /J; Sec also Montague v. l\ankofl\ova Scotia (2004), 69 U.R. (3d) 87, 180 0.AC:. )81, .30 C:.C.E.L OJ) 71, 2004 
C:.LLC. ,1210,027 (C.A.). 
-, lndinment rkusion. 
4 Sec paras 10,/.4 amJ 29 of the \1otion and parn.s 11, 30, 12, 17 and 28 of dw lndinmcnt 1),:-cision. 
'See porns 1-1, IQ.JR c,( ,h, '1Minn «nd pms 11, I 5, 32 mnf 18 nl ,he Jnmd,~m 
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11. where :-ippropriate, other applirnblc rrcatie~ and rhc- principles and rule~ of intern:it1onal 
custom:uy law; 

--------

111. general principles of l,iw derived from nation:-il law~ of lcg;il systems of the world including, :-is 
appropriate, the 11arion:1l !aws of the Republic of Sierra Leone, provided that tho~c principles 

are not inconsisrcnt with the Statute, the Agreement, and with international customary law 

and internationally recognized norms and standards. 

7. The principk of res judicata is one of the general principles of law recognised in national laws 
of vrtrious legal systems. The Appeals Chamber of the ICTR in the BaraJagwiza6 case stated to 

this effect that: 

The principk of res judirnta is well settled in intcrnat1onal law a~ being one of those "gcm:rnl 
principles of law recognized by civilised n:-itiom", referred to in Article .18 of the Statute uf the 

Permanent Court of li1tcrnational Jrntice ... :ind rhc International Court of Justice ... A~ s11ch it is :1 

principle which ~hould be applied by the Tribunal. 

8. The established exception to this principle i.,; that a Trial Chamber may review a decision 

\vb.ere rhere is new e\·idence or information that refers specifically to the issue that has been 

determined and that may change the circumstances surrounding the initial decision. 7 

9. Applying the above doctrine to the case at hand, Counsel arc csroppcd from bringing this 

Morion as the issues rai~ed therein concern matters that have already been determined hy rhc 

Chamber in its Indictment Decision and Joinder Decision and th::i.t these Decisions are final.H 

There is no new cvickncc or information submitted by Counsel that would cause the 

Chamber to review its decision. Furthermore, the Indictment Decision is currently on appeal, 

and in accordance wirh Rule 73(C) of the Rules the proceedings on the said Motion arc 

stayed until a final detnmination by the Appeals Chamber. No appeal h::i.s been lodged 

:1gain:-t the Joinder Decision and the time limitations for filing such appeals has expired. 

10. f-urthermore, the Motion contains arguments that relate to the jurisdiction of the Court frorn 

its very inception, and in particul::i.r, the personal jurisdiction of rhe Court over the Accused 

persons." ln accordance with the Rules, any submissions on rhe jurisdictional basis of the 

Court should be fikd by way of preliminary motion pursuant to Ruic 72 of the Rules. Ruk 

7 2 provide:- that preliminary motions arc ro be brought 21 days following the disclosure of the 
Proc,ccution to the Defence of ,111 materials envisaged in Rule 66(A)(i) of the Ruks, which 
!akcs place 30 days following the initial appr.::arancr.:: of thr.:: Accusr.::d. Considering that Ruic 72 

is the lex speriaLis governing the filing of motions on jurisdiction, it is evidence that this 
Motion has been filed out of time and has not been filed in accordance with this Rule. 

11. There is no foundation for Counsel's submission thar there is an abuse of process. A Court 

rn::i.y exercise it::- discretion to operate a stay of proceedings for an abuse of process only in the 

" l'nJm:utor t•. !larn)·iJgu..iza, Decision un rhc Pro.<ecutor' s Rcquesr for Review or Rc:considerntiun, 31 March 2000, para. 20. 

l'rnsecuror v. I\iylrnma.mh"ko, Decision on rhc Prosc:curor\ Motion for, ,ntn alia, Modification of the Decision of 8 June 
2001, 25 '.·frprC'mbu, µ,1rn. 11. 
1 Sc:c in particular, para.; 1 J, 10, 32. 17, 38 of the lndicll1W11l Dcli,ion and paras 11, 15, ',2 and .15" of the JuinJer 
Dccis10n. 
'· Sec p:m1s l, 2, 11, 2 7 and 28 u! Mou on. 
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"dearest of cases'', 10 and where there is "overwhelming evidence that the proceedings under 
scrutiny are unfair to the point that they are contrary to the interests of justice". 11 

11. This application, by raising issues that are clearly "res judicata" w[th this Court and by re· 
litigating matters with this "Chamber" which are now pending in the Appeals Chamber, 
constitute, in these circumstances, an abuse of process. Furthermore, the nature of this 
application and the language used therein borders on contempt of court. 

FOR THE ABOVE REASONS I concur with the Decision to DENY and DISMISS the Motion. 

Done in Freetown, Sierra Leone, this 28th day of April, 2005. 

10 Ht'. Young[i984] 40 C.R. {3d) 289. 
11 R v. Pou:er [ 1994] 1 SCR 601, 6 J 6. 
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