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I. INTRODUCTION 

I. agree with the Majority Decision of Trial Chamber I, but propose to offer some further 

supporting reasons for this Decision that concern the jurisdiction of the Trial Chamber to determine 

rhe applirntion by Mr. Tim Ov.·en, Q.C. for withdrawal as Court Appointed Counsel for the First 

Accused. 

II. JURISDICTION OF THE TRIAL CHAMBER 

2. The responsibility for establishing and maintaining a Defence Office is entrusted to the 

Rf'gistrar of the Special Court for Sierra Leone pursuant to Rule 45 of the Rules of Procedure and 

hiclence of the Spcci.-d Court for Sierra Leone ("Rules"). Rule 4.5 provides that the Defence Office 

shall be headed by the Special Court Principal Defender. The Registrar, considering the Agreement 

bcnvccn the United Nations and the Government of Sierra Leone on the Establishment of a Special 

Court for Sierra Leone signed on 16 January 2002 (''Agreement"), the Starute of the Special Court for 

Sierra Leone ("Statute") and the Rules, in consultation with the President of the Special Court for 

Sierra Leone, issued a Directi\'c on the Assignment of Counsel ("Directi\'e") on 2 October 2003 . 

.3 The role of assignment :md withdrawal of Counsel is delegated by rhe Rcglstrar to the 

Principal Defender in this Dircctiw. Article 5 of the Directi\'C provides for the assignment of 

Counsel; while Articles 23, 24 and 25 of the Dirccti\'e provide for the withdrawal and replacement of 

Assigned Counsel. These Articles provide as follows: 

Article 51 Request for assignment of Counsel 

Subject to the provisions of Article 14 of this Directive, a Suspect or Accused who wishes to be 
;issigned ;i Counsel shall make a request to the Defence Office by means of the appropriate form 
established by the Principal Defender in consultation with the Registrar. A request shall be lodged 
with the Defence Office, or transmitted to it, by the Suspect or Accused hirn$clf or by a person 
;iuthorised by him to do so on his behalf. 

Article 23: Withdrawal of assignment when the Suspect or Accused is no longer indigent 

(A) Assignment of Counsel may be withdrawn by rhe Principal Defender if, after his decision, the 
Suspect or Accused comes into means which, if available at the time the request in Article 5 of rhis 
Directive was made, would have rnu~cd the Principal Defender not to grnnt rhe request. 
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(G) Aasignment of Counsel may be withdrn,\11 if inforrnation obtained ;1rrnrd111g to Arriclc 8 of thi~ 

Din-ctin.: establishes that thr Suspect or Accused h;i~ sufficient means to allow him to pay for the cost 
o( his defence. 

(C) \X,11en· the Principal Defrnder recL·i\·es information that establishes that an Accused or Suspect has 

becume partially indigem he may demand that individual pay such amount as he dcems necessary ro 
the Rcgi.,;trnr in trust for the payment o( Coumel. 

(D) The dtici,ion ro withdraw the assignment, or demand paynH'nt in thc cise of a par1 ially indigent 

Su,prn or Accmcd, shall be accompanied by a written explanation giving reasons for rnch decision 

and tlw Suspect or Accused and the Assigned Collmcl ,hall be so notified. Such withdrav,,al or 

ckm,u1d shall rake effect from the datr of receipt of the notification. 

(I,) After thr notification of thr withdrawal of the assignment of Counsel, all the costs and expense~ 
insurn·d by thl' repre:-;entffiion of the Suspect or Acn1sed .,hall cea,e to lw met by the Spticial Court. 

(F) \Vlwn: a Suspect or Accused who has become pani,illy indigent fails ro comply with the demand 

made pur.-;uant tu (C) above the as~ignment of Counsel m,iy be withdra\\11 until such time as the 
S11sµL'ct or Acn1sL·d complies with rhe demand. 

(Cr) '[he provi,ion~ of Article 12 of thi~ Dirccriw ,hall apply tu decision,; made under this Artidc, as to 

withdrawing the assignment of C:ollnsel or, in the rn~e of a par1 ially indigent Sl!spen or Accused, 

dnnamling payrnf'nt ro thf' Registrar. 

Article 24: \Vithdrawal of assignment in other situatiom 

(A) 'TI1e Principal !Jpfendcr may: 

(i) rn cxi.Tprional circumstance~, at the rrqucst of rhe Su,;pecr or Accused, or his Assigm\.l Counsel, 

withdraw thl' cl-'~igmnent of Counsel; 

(ii) in excl"ptional cinumstancc-', ,1t the requc~t of the Assigned Connscl withdraw the notninatinn of 

orlwr Coumcl in rhc Defence Team; 

(B) TI11c Principal Defender shall withdraw rhe assignment of Counsel or nomination of other Counsel 

in rlw Defc-rn:c Team, 

(i) in the rnse of a serious dolanon of rhe C:.(Jde of Conduct; 

(ii) upon the dcci,;ion Lly a Chamber to refuse :rndiencc to Cnunsrl for misconduct undn Rule 46 of 

thti Rules: 

(iii) where the n:mw of the Assigned Conrnel has been remowd from tlw list kept by the Principal 

Defrndcr undn Rule 45(C) and Article 13 of thi,; Directive. 

(( :) The Accused, the Counsel concerned and his respecrlYc professional or govemlng bu(ly sh:111 be 
notified of rhc withdrawal. 

(D) The Principal Defender shall immediately ,issign a new Counsel to the Suspect or Acniscd, and 

where appropriate, aurhori,e tlw nomination of othn Counsel in the Defence Team. TI,L, Legal 

Servke ClH1trnct re~LLltlng from the ,1~signn1e11t of a 1ww ClJllnscl shall lit: limitt·d to f1111ds remaining 
in the allocmiun made by che Principal Defender for the defence of the Suspect or AccUol'd. 

(El \X,1hf're <1 n:que~t (or withdrawal, made pursuant to paragraph (A), has been denied, thl' person 

makmg the rl\.J\lecr may :;eek re,iew of rhc deci5ioll o( the Princip,il Defender by the pffsidlngjudgc of 
the appropriate Chamber. 
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(F) Where the assignment of Counsel or nomination of other Counsel in the Defence Team is 
withdrawn by the Principal Defender, pursuant to paragraph (B) (i) and (iii), Counsel affected by 
withdrawal may seek review of the decision of the Principal Defender by the presiding Judge of the 
appropriate Chamber. 

Article 25: Replacement 

(A) Where the a~signmcnt of Counsel is withdrav.n by the Principal Defender or where the services of 
Assigned Counsel are discontinued, Duty Counsel of the Defence Office, including the Principal 
Defender, shall give the Suspect or Accused legal assistance until a new Counsel is assigned unless the 
Suspect or Accused waives the right to such assistance in which case he shall represent himself until a 
new Counsel is a~signed. 

(B) Where rhe assignment of Counsel is withdravm by the Principal Defender, or where the services of 
Assigned Counsel are discontinued, said Counsel mmt deliver within 15 days of withdrawal all the 
original documents in the file to the Counsel who succeeds him or to the Defence Office who wlll 
then for,vard the materials to new Assigned Counsel or, where the Suspect or Accused has chosen to 
represent himself, to the Suspect or Accused. 

(C) In the case of the withdrawal of the nomination of other Counsel in the Defence Team, such 
delin~ry of <locumenrs shall be made to the Assigned Counsel within 7 days. 

(D) Failure by Counsel to comply with the requirement of this article may result in withholding of 
payment, notification to the professional body regulating the conduct of Counsel in the State in which 
he is qualified to practice law or such other action as the Principal Defender may deem appropriate. 

(E) If Assigned Counsel is temporarily not available for any appearance on behalf of his client before 
rhe Special Court, other Counsel in the Defence Team shall assume responsibility for the appearance 
and carriage of the client's case for such time as Assigned Counsel is unavailable. In exceptional 
circumstances, if other Counsel in the Defence Team is also unavailable for the appearance, Duty 
Counsel may appear to advise the Suspect or Accused upon receiving instmctions from rhe Assigned 
Counsel. 

4. There is no express provision in the Directi\·e for the Trial Chamber to assign or withdraw 

Counsel. From the above recital I conclude that this is essentially a role and function of the Principal 

Defender. 

5. It is notable that Article 19 of the Practice Directi\'e on the Assignment of Defence Counsel of 

the lnrcrnational Criminal Tribunal for the Former Yugoslnvia ("ICTI'') 1 provides that applications 

by Assigned Counsel to withdraw should normally be made to and determined by the Registrar. The 

Appeals Chamber of the ICTI in the De!alic and Blagojedc cases has stated that "it is not ordinarily 

I 28 julv 2004. 
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appropriate for a Chamber ro consider motions on matters that arc within the primary rompctence of 

the Registrar".' The Appeab Chamber in the fllagojn,,ic case cb1borated on this poinr, holcling that: 

The only inherent power rhar a Trial Chamber has is to ensure that thr trial of an acrnsed is fair; lt 
cannot appropriate for itself a power which is rnu(erre<l elsewhere. A, surh, the only option open to a 

Tri:il Chamber, where the Registrar ha, refmed the as.,ignmenr of nev.' Counsel, and an accused 
appeals tu 1t, is to stay the trial until the President ha.> reyiewed the di.:cision of the Re[;iHrnr. TI1e 
Appeils Chamber cornickrs that it is only by ,1dopting this approach that the Tri;d C:h,1mher properly 
re~pens the power ~pCLifrcal!y nmfrrred upon the Registrar and the President by the Directive to 
determine whether an accused's request for withdrawal of Counsel should be i.,rranrcd in the intcrc~t, 
of ju.,tH c. 

6 I he Appeals Chamber in the Mdosel'ic case held that a Chamber ha, jurisdiction to consider a 

motion for the withdrawal of A~~igned Counsel in circum~t:mces where the initial decision that 

Counsel should be a,~igned is made to ensure the fairne~s of the tri:-il, and where the morion 

"effocti\·cly and fundamentally challenges" that decision, 1 

7 ·1 he Trial Chamber of the ICTR has ruled that it may interYene in administrntiYe mauers th:ir 

uc within the re~ponsibility of the Regi~trar and su11ject to Presidential reYicw in particular instances 

where fair trial issues arc inYuh-ed, for example, in the as~ignment of rounsel. 4 

8. Indeed, the Statute and the Rules of the Special Court require the Trial Chamber to ensure 

that the trial of an Acrn~cd persons is fair. Article 17(2) of the Statute stares that: 

Tlie accmed sh:ill lw enurled to a fair and public hearing, subject to measures ordered by he 
Special Court for the protection of Yictims and witnesses. 

9 Rule 26 h_1 of the Rules provide~ that: 

T11e Trial Chamber and rhc Appeals Chamber ,hall crnuri.: that a trial is fair and expeditious ,1110 
tk,t procL·edines \",fore> the Siwcial Court arc conducted in accordance with tlw Af;1Tt'ment, the 
Statute and tlw Rule~, with full rcsµect for the rlghts of the accu,ed and due regard for the 
protection of Yidim~ and w1tnessr~. 

2 
l'rn,e,1<tuT ,,. /Je:.d,, <t ai, Order un bad Lmdzo's Mo1ion for Ex;1cdlr,,d C:onsidcration, 15 September 1999, c1rcd by the 

Ap;x:,do C!umber m l'rmecutm ~·- B:.ngoJe\ :;, a'ublic acid Rcdac1cd Rc,1rnn for ])~ris10n on App~~! b\' Vido_w Il:~gojc\·ic ro 
Kq1lacc !11s f;~t-<cn, ,. J'ca111, ? ;a,;mT1,1lwr 2804. 

; Au\/ec,,wc ~-- M :i~s,:t•i,, "Dccls10n on l n tcrloc1tory Appeal uf the Trial C:haml.ier's Decision un the .,\;,ignmcnt of Dct.ensc 

(:C-mn"el", 1 ~ovcmbrr 2004, por~ 15, Pro1rrn:ur c. M,!mn"'· "RcJsons for Dffisiun on Assignment o! !)e1·u1cc Cuunsd", 

:'.2 Scprcm\;cr 2004. p~r;, J4. See aL,o DecL,,on oi' The l'rr;Ldent of the !ntcmarional Tril.iunal, Pro>ecutor c. M1'.o«:~,c, 

"] )t·cision Ai"l!rmir.g tlw Rr g1,trar', Denial of A,,igncd Counsei's Application to V/id1draw". 7 I'ebruary ::'.005 
4

/'rmf.'\Ho; c C<.tde, ~C:1R-OC-61T, Trial Chamber, Ucc1slo11 nn the D,,frncc Rtcqucst fur ~cce,;ary Rewurcco for 

lm·,'oti2atiu,,s, 2 Nov,,n,bu ::'.004 
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10. This Trial Chamber in its Brima - Decision on Applicant's Motion Against Denial try the Acting

Principal Defender to Enter a Legal Service Contract for the Assignment of Counse!, 5 invoked its inherent 

jurisdiction to entertain the Motion of the Accmed on the ground of a denial of request for 

assignment of Counsel within the context of Article 17{4)(d) of the Statute, in the overall interests of 

justice and to pte\'ent a Yiolation of the rights of the Accused. 

11. It is significant to note that during this trial the Trial Chamber appointed Counsel as Court 

Appointed Counsel to represent the First Accused, pursuant to Rule 60(B) of the Rules and in the 

interests of justice, to ensure a fair trfal for the Accused. 0 

12. In light of the foregoing, I am of the view that the Trial Chamber may exercise jurisdiction in 

thi~ case to determine the application for the withdrawal of Mr. Tim Owen, Q.C. as Court 

Appointed Counsel for the Firsr Accused, to ensure rhe fairness of the trial, pursuant to Ruic 45(E), 

Rule 26 bi5 and Article 17(2) of the Statute. I support the view of the Trial Chamber that there is 

good muse for justifying withdrawal of this Counsel and the Trial Chamber's Decision that: 

THE TRIAL CHAMBER THEREFORE, 

DETERMINES that rhc Reque~r of Mr. Tim C\ven, Q.C. to withdraw as Court Appointed Counsel 

for the rirM Accused should be granted; and 

INSTRUCTS the Registrar, in consultation with the Principal Defender, pur~uant to Article 24 of the 

Practice Directive, w grant the request for \virhdrav."J\ of Mr. Tim OVl·en, Q.C. as Court Appolnted 

Counsel for rhe First Accused and to rake the necessary measures to give effect to this Decision, 

Done in Freetown, Sierra Leone, this I"' day of March, 2005 

~ "':' ~ ..f..f 0 
[Sc~~pecial ,c? ... nrr'{o;4~a Leone] 

' a::~~\ ,· 
6 May 2004, para. 39. ,-... "' -<:!) \ 

& Prosector ,,. Sam Hinga Norman, M~na F a~ 'a, uR4,ir1g or1 the Issue ol Non-Appc·arance of the First 
Accused Samuel I linga Norman, th~con c~!gi 'na F{lfa~a. and the TI1ird Accused, Allieu Kondew,1 a1 the 
Trial Proceedings", 1 October, 2004. f.,4 1 ;1· • • 

~ .J. '-- I,.'.· ' '' 1 :,,<.., 
y,-: ~ _;:~,--, :· Ct 
,/) ~"'·'""'•v ·' . ··'-'< --···~,~·-·~ '·, -✓ 

O;::, 1l{~..J 

Justice Pierre Boutet 
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