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I. Introduction 

1. As regards the merits of the imtant Motion, l entirely agree with and endorse the conclusion 

and Order as set out in the majority Decision of the Chamber written by my learned brother, the 

Hon. Judge Pierre Bouret on the specific issues raised by the rirst Accused in his application to the 

Court. I haw, howewr, found it judicially compelling and necessary co adopt my own reasoning and 

put forward my own reasons in support in a Separate Concurring Opinion because this is an area 

where the law, in some respects, remains intolerably unclear, if not confusing. In addition, it seems 

to me chat the specific issues raised by chis Motion are extremely complex and controversial both in 

terms of legal theory and practice. Hence, my considered position that while it is of utmost 

import:-mcc for the Chamber to pronounce its authorit.itive position on them, yet is equally nece~~.iry 

to recognise the diverse legal perspectives from which the issues can be approached. I h.ive also 

articulated in paragraphs 7-10 my own considered appreciation of the evohng jurisprudence of the 

Special Court governing pleadings in an indictment as expounded in a series of seminal Decisions of 

the Court in the year 2003, under two main heads: (i) the regime of rules generally governing the 

framing of indictments, :md (ii) the specific issue of defects in the form of the indictment especially as 

regards particularity and specificity in the context of international criminality. This would seem to be 

an opportune time for the Chamber to restate this Court's adaptations of the key principles on this 

aspect of the law. In supporting the majority Decision, let me indicate chat I adopt in their entirety 

the reproduction of (l) the Submissions of the Accused, (2) The Prosecution's Response, and (3) The 

First Accused's Reply as detailed in that Decision. 

II. Non-Service of the Consolidated Indictment 

2. Let me, now address the first specific issue for determination. It is that of the alleged 

omission to serve the Consolidated Indictment. The contention of the First Accused on this issue is 

that he was not served the said document in the manner stipulated by h-tw. Clearly, the law of this 

rribunal makes it mandatory for an accused person to be served a copy of the indictment personally at 

the time the accused is taken into the custody of the Courr or as soon as possible thereafter. To this 

effect is Rule 52(A) of this Court's Rules of Procedure and Evidence. In the context of Rule 52, 

"personal service" is effected by giving the accused a copy of the indictment approved in accordance 

with Rule 52(8) of the aforesaid Rules of Procedure and Evidence. 
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3. In my considered view, as a matter of statutory interpretation, Rule 52(B) governing the 

sen·ice of indictments within the jufr,Jiction of the Special Court for Sierra Leone departs from the 

acknowledged and recognized body of jurisprudence on the subject, Loth nationally and 

internationally. Under some national criminal law systems and in international criminal law practice, 

the notion of "personal sen·ice" of legal process bears the extended legal meaning of service of the 

process in question on Counsel for the accused as the duly authorised legal representative, on record, 

for the said accused. In effect, based on the foregoing reasoning, it would be sufficient in law, for the 

purposes of "personal ser\'ice", if the Consolidated Indictment in question were ser\'ed upon Counsel 

for the First Accused. By contrast, however, the legislative intent behind our Ruic 52(B) was to adopt 

a restrictive rather th:m an extended legal connotation of "personal sen·ice" of indictments within the 

Special Court adwrs:.ri:.l scheme. It does not fall within the judicial donrnin of the Trial Chamber to 

question the legislative wisdom behind the formulation of Rule 52(B) in its present form. Therefore, 

applying the golden rule of statutory interpretation, Rule 52(B) must be giwn its plain and literal 

meaning. 

4. Having thus articulated the law on this specific issue, it remains for me to ascertain from the 

records whether the First Accused was personally sen·ed with the Consolidated Indictment. Based on 

a Memorandum 1 from Court Management that the First Accused was not personally serwd with the 

Consolidated Indictment, and that sen-ice was effected upon his coumel, I find that there has been a 

breach of Rule 52(B) in reLition to the First Accused's entitlement to be personally sen-ed with a copy 

of the Consolidated Indictment in conformity with the Order of the Trial Chamber made pursuant 

to its Joinder Decision in this case of the 2zn'1 day of J:muary 2004. 2 Conceding the finding of non­

compliance with Rule 52(B), it is my considered opinion that such non-compliance is not fatal for the 

reason that it has not in any way derog::ited from the right of the First Accused to a fair trial or caused 

any prejudice to him, rnking into ::iccount all the procedural steps taken by him subsequent to the 

making of his opening statement in court and his decision to represent himself and having 

participated. actiYcly in the cross-examination of wme prosecution witnesses against him as noted in 

the majority Decision 

1 NG/CMS/LO/045/04 ~ Sen·ice of Consolidated Indictment, 9 Nm·ember, 2004. 
2 Sec Prosecutor again.It Sum Hinga Norman, Moinina Fo.fann, Altiw Kondewa, Decision and Order on 
Prosecution Motion for Joinder, para 35(3). 
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Ill. Alleged Differences Between the Original Indictment and the Consolidated Indictment 

.5. The second key issue raised by the Motion that needs to be addressed is whether there are 

major differences between the First Accused's Origina/lndictment and the Consolidated Indictment. 

After a meticulous comparison of both accusatory instruments, the inference seems irresistible that 

the 1:-itter accusatory instrument, to wit, the Consolidated Indictment, embodies certain new material 

factual allegations within existing counts as highlighted in the majority Decision of the Chamber. 

There is, therefore, merit in the First Accused's contention that the Consolidated Indictment 

confronts him with "a considerably extended indictment period of an additional 20 months, until 

December 1999, and additional geographic locations." 1 For an avoidance of doubt, I stress that it is 

not my view that the Consolidated Indictment contains new 0Hence1; or crimes against the First 

Accused, Nor is it my hypothesis that because the Consolidated Indictment incorporates new 

expanded factual allegations, it is therefore a new accusatory instrument. Consistent with accepted 

national criminal law and international criminal law approaches, 1 adhere to the view that a 

consolidated indictment that does not incorporate additional crimes or offences authorised pursuant 

to a joinder decision is simply a consolidating and superseding accusatory instrument taking the place 

of the original indictments. 

6. It is, however, equally important to determine whether these new material expanded factual 

allegations within existing counts are of such a narure as to prejudice the right of the First Accused to 

a fair trial on the Consolidated Indictment'. To answer this key question, it seems necessary, first to 

recapirulate the principles governing pleadings in an indictment designed to reflect the peculiar and 

~pedal juridical features of the Special Court for Sierra Leone, and crafted out of the evolving 

jurisprudence of our contemporary predecessor international criminal tribunals, the International 

Criminal Tribunal for Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda 

(!CTR). 

3 Motion para 8. 
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Principles Governing the Pleading of an Indictment 

7. In its seminal Decision entitled Decision and Order on Defence Preliminary Motion for Defects in 

the Form of the Indictment 4, this Chamber opined as follows: 

"TI1e fundamental requirement of an indictment in international law as a basis for 

criminal re~ponsibiliry underscores its nnportance and nexus with the principle of 

nu11um cnmen ,1me lege as a sine qua non of intern.itional criminal responsibility. 

Therefore, as the foundational instrument of criminal adjudication, rhe requirements 

of due process demand ,idherence, within the limits of reasonable practicability, to the 

regime of rules governing the framing of indictments. TI1e Chamber notes that the 

rules governing the framing of indictments within the jurisdicrion of the Special Court 

are embodied in the Founding lnstnunents of the Courr." 

8. Highlighting the specific relevant governing starutory provisions, the Chamber noted thus: 

"Firstly, according to Article I 7(4)(a) of the Court's Srarure, the accused is entitled to 

be informed "promptly" and "in detail" of the nature of the charges agalnst him. 

Secondly, Rule 47(C) of the Rules of Procedure and Evidence of the Special Court 

expressly provides that: 

TI1e indictment shall contain, and be sufficient if it contains, the name and 

particulars of the suspect, a statement of e;ich specific offence of which the 

named suspect is charged ;ind a short description of the partirnlars of the 

offence. It shall be r1ccompanied by a Prosecutor's case summary briefly setting 

out the allegations he proposes to pro\'C in making his case." 5 

9. Furthermore, by a process of logical deduction from existing authorities of a persuasive 

nature, the Chamber proceeded to infer from the evoh•ing jurisprudence of lCTI and ICTR, thirteen 

specific principles gowrning the framing of indictments, 6 and reasoned that: 

"Based generally on the evolving jurisprudence of sister international tribunals, and 

h:wing particular regard to the object and purpo~e of Rule 47(C) of rhe Speci;il Court 

Rllles of Procedure and EYidcnce which, in it1 plain and ordinary meaning, does not 

4 The Prosecutor again,H Issa Hassan Sesay (Case No. SCSL-2003-05-PT) l.3'h <lay o( October, 2003. para 
I. 
5 Id. parn 5. 
6 Id., Sec especially paragrnph 7 where the said propositions are set out in detail. 
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require an unduly burdensome or exacting degree of specificity in pleadirig ari 

iridictment, but is logically consistent with the foregoing propositions of law, the 

Chamber comidcrs it necessary to state that in framing an indictment, the degree of 

specificity required must necessarily depend upon such \·ariables as (i) the nature of the 

allegations, (ii) the nature of the specific crimes charged, (iii) the scale or magnitude on 

which the acts or eYents allegedly took place, (iv) the circumstances under which the 

crimes wt·re allegedly committed, (v) the duration of time over which the said acts or 

e\·ents constituting the crimes occurred, (yi) the time span ben.veen the occurrence of 

the event~ and the filing of rhe indictment, (vii) the totality of the circumstances 

~urroundmg rhe comm1s~1on of the alleged crune::;" 

10. In adapting those principles to the unique and peculiar features of the Court, as a war crimes 

tribunal, the Chamber had this to s,:iy: 

"In this regard, it mmr be emphasized that where the allegations relate to ordinary or 

rnnwntional crimes within the setting of domestic or national criminality, the degree of 

specificity required for pleading the indictment may be much greater than it would be 

where the allegations relate to unconventional or extraordinary crimes for example, 

mass killings, mass rapes and wanton and widespread destruction of propeny (in the 

contexr of crimes against humanity) and grave violations of international humanitarian 

law within tht' setting of international criminality."8 

11. Evidently, the foregoing principles constitute the foundational elements of our evolving 

jurisprudence on the subject of the rt'gime of rules gm·erning the framing of indictments charging 

crimes falling v,ithin the jurisdiction of the Speci,d Court for Sierra Leone. It is of interest to note 

th;it the principles as dewloped in the seminal Decision of the Court were applied in m·o subsequent 

Decisions of this Chamber, to wit, The Prosecutor against Santigit' Borbor Kanu, 9and The Prosecutor againsc 

Altieu Kondewa 1
J_ In Kanu, the Chamber reiterated the specificity doctrine as to the framing of 

indictments in exercise of the Special Court's jurisdiction as not being unduly exacting and 

burdensome, as to amount to a requirement to adduce evidence in an accusatory document. 

7 Id., para 8. 
8 Id., para 9. 
9 Decision and Order on Defence Preliminary Motion for Defects in the Form of the Indictment, 
(Case No. SCSL-2003-1 3-PT) ] 9'h day of November, 2003. 
JO Derision and Order on Defonce Preliminary Motion for Defects in the Form o[ the Indictment 
(Case No. SCSL-2003-12-PD 27c1, day of Nowmher, 2003. 
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12. horn the key perspectiw of the imperative of specificity in framing indictments the duu~t of 

the distinction wught to be made by the Trial Chamber in Sesay and the subsequent Deci5ioru referred 

to here is tlrnt specificity in cases of extraordinary crimes that occur within the setting of international 

criminality is not an absolute concept. It is a quality of necessarily variable content depending upon 

the peculiar facts <1nd circumstances, as alleged, and in so far ;is the context for the pleading of the 

factual allegations of such extraordinary crimes admit. This distinction as to the rCgimc of rule!:> 

gowrning the framing of indictments has not hitherto been sufficiently or dearly articulated by the 

authorities on the subject. 

13. lnstructiwly, the foregoing principles were adapted, modified and, as it were, tailored to the 

needs of the Special Court for two key reasons. First, to differentiate berureen the rules governing the 

framing of indictments in the context of domestic or national criminality and the regime of rules 

designed to govern the framing of indictments in the sphere of international criminality. Second, to 

reflect the unique ~pedficities and peculiarities of the Special Court in the fulfilment of its mandate. 

14. Guided by the above restatement of the law, and having regard specifically to the proposition 

enunciated in Sesay that the degree of specificity required in framing an indictment must necessarily 

depend upon the variables articulated at paragraph 8 of that Decision, it follows, as the Chamber 

stated in Kanu, that it would not be realistic to expect the offences charged in an indictment, in the 

sphere of international criminality whether in its original or consolidated form, to be pleaded with 

"pin-point particularity" .11 

15. Contrastingly and significantly, the pith of the First Accused's complaint here is not that the 

crimes charged in the Consolidated Indictment haw not been pleaded with "pin-point particularity" 

but that the said Indictment is, as it were, owrloaded with particulars and derail~ in relation to the 

Fir~t Accused that were not embodied in the Original Indictment and in respect of which, 

inferentfr1lly, he had not been, in the language of Article 17(4)(a) of the Court's Starute, "informed 

promptly and in detail'~ a conjuncti\"C concept (I must add). In this context, therefore, one critical 

question is whether exceeding the degree of particularity required by law, albeit later, is, ip.,o facw, 

prejudicial to the Accused and impacts adversely on his right to a fair trial even where such specificity 

does not result in the charging of new offences. And so, the issue for ultimate resolution here is 

whether the Chamber is foreclosed from examining whether the disco\'ered new material expanded 

11 Id., para 21. 
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factual allegation, as ro geographical locations and time fr:mu:s within existing count~ arc consistent 

with rhe docrrinc of funJamcnt:-d fairness and the onrall interests of justice thereby Jiscntitling the 

fip,r Accused from some appropriate remedy in 1:-iw, attaching normatiw primacy lo Article l 7(4)(a) 

of the Statute which matllb.tc, that every pcrwn accu,;ed of crime he informed ''promptly and in 

detail" of the charges ;igainst him/her. 

IV, Issue of Rc-Acrnignment 

16. Ir i~ in this regard, thar I perceive some legal nexus ben,.:c-cn thC' i~~uc of the disuJ\·ery of (he 

ni.:w material exp;mdf'd facnial alkg,niom found in the L(Jn.m/idatt,dindictment lwrcin and the issue 

of the legal necessity, if any, for a rc-arraii,mment. 

17. A.1 to the i,sue of mraignment on a consoli(fated ind,Llmcnt auliwri5ed /JuT5uant to a joinder dec1.1wn, 

tCl~Tt' is no ,txcific got'frning rule oj jJrocedurc d1recd)' on tCle /JOint in IT'.t,'rr.ctlwna1 cnminai trihunab. Tii~ on[y 

analogous .1itualwn i.1 that uf arraignment on an ,1mcndcd ir•d1ctm,·nt. On this larrer .ispecr, rhe prcYailinf.; 

vu~irion in ICTY, !CTR and thi.: Special Court is that \\·heIL' the amended indictment incorporate~ 

new charges and thi.: acru~ed has already appeared before :1 Trial Chamber comistent with the 

procedure for initial ap1Jearnnce, a further appearancc shall be held as rnon as pranicahlc to afford 

the au:med the opportunity to plead to the new charges. 1
' 

18. It is my romidered view that there is a clear legal distinction between a consolidated 

indictment and an amended indictment, though, logically there may be ~ome overlapping of rhc 

concept of consolidation and the concept of mnendment in the conLext of an indictment, and 

justifiably so, given the dynamics of prmecutorial strategic~ and the inYestil;atory process. In effect, 

they may bt.' munially inclusive dcpcndinc; on the circumstances, lJUt nut necessarily nrntually 

exclmiYe. Thi, reasoning is partly lrnsed on an appreciation of the etymology of each word. 

According to Th" Oxford Di(tionary of Wurd l·hHuries 'cumolidate' mcarn to "cornbme inro a ~ingk· 

whole". It dcri\c~ from the btin word 'con.rnlidare' ml'aning "ro make firm rogether••li The word 

·mr~~ncl' v.-hich comes frotn the French 'emend' howt'Yer mean, tn in1pro\'e or make correction:;. 4 In 

12 
Sec Ruk 50 of ICTY Rull's as amended nn 28 July 2004; sec also Ruic 50 of !CTR Rub and Rule 

50 ofSC'.::il. Rules as amcmkd on 14 March 2004. 
13 Clynni:; Channell (ed.) Oxford, Oxford CniYeP,ity Press, 2002, pl 15. 
H Id, pp20 and 175. 
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Black's Law Dictionary, 'nm~o/idate' means "to combine or unify into one mass or body". 15 The word 

'amend' means to "correct or rectify". Guided by the foregoing definitions, l am fortified in my 

analysis that a com;o/idated indictment is not necessarily, without more, an amended indictment by 

reason of its consolidated narure or being the product of the merger of, at least, t\vo separate original 

indictments. Legally, a Consolidated Indictment which is amended, with lca\'e of the Court or not, 

becomes an Amended Consolidated Indictment. (Ji\'en the Yalidity of my analysis, it would follow 

that there is a lacuna in our rCgime of rules as to the requirement of re-arraignment on a com;olidated 

indictment simpliciter as distinct from re-arraignment on an amended indictment. 

19. The law is that where the Rules of Procedure and EYidence applicable in the Special Court 

"do not, or adequately proddc for a specific situation", the Court "may be guided, as appropriate, by 

the Criminal Procedure Act, 1965 of Sierra Leone" 16 In effect, the Court's Statute pro\'ides for some 

jurisprudential resource to which recourse may be had wheneYer there is a Wcuna in our Rules. It is 

to the Sierr,i, Leone lt'gal system, specifically the Criminal Prncedure Act, 1965. The only guidance that 

can be dcriwd from the afores;-iid Sierrn Leone stHute though not directly on the point but on a 

kindred and relcYant procedurnl issue, is as to the effect of a plea of "not guilty". It is that where an 

accused person has pleaded "not guilry" to a charge or charge!i in an indictment, he shall, "without 

further form, be deemed to have put himself upon his trial, and after :,·uch a plea, it shall not be 

open to the accused, except with leave of the Court, to object that he is not properly upon his trial 

by reason of some defect, omission or irregulariry relating to the depositions, or preliminary 

investigation, or any other matter arising out of the preliminary investigation. 1117 Adopting this 

,i,pproach it would seem, therefore, that ordinarily the First Accused is, at this stage of the 

proct'edings, estopped from objecting that he is not properly upon his trial by re;-ison of any defect in 

the Consolidated Indictment, having pleaded on the 15c1,, I 7',. and 21" of March 2003 "not guilty" to 

c:ich of the eight counts charged in the Original Indictment, all of which said counts arc subsumed 

and rephc,i,ted m the GOnso/idatedlndictment with no incorporation of new counts or offences. But 

should the estoppel be applied to bar the recovery by the First Accused of some appropriate remedy 

considering rhe marerL1I n;-inITe of the expanded factual allegations and having been granted leave of 

tbe Court to object/ I now ,i,ddress this issue. 

15 Bryan A, Gamer (ed.), St. Paul: West Publishing Inc. 1990 at p303. 
16 Article 14(2) of the Statute of the Special Court for Sierra Leone. 
17 Sections 133(1) and (2) 
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20. My first observation on this issue is that the first Accused is not, by w.iy of a procedural due 

process right, entitled to a re-arraignment on the Consolid,1ted Indictment by reason simply of its 

being consolidateJ. \Vhat l underntand the Defence to be saying is that the Consolidated Indictment 

!ms confronted the First Accused with "a considerably extended indictment period of an additional 20 

montlu, untit December 1999 and additional geographic 1ocations." (my emphasis) 18 Also, the Defence 

complaint is not that the Consolidated Indictment confronts the First Accused with new oHences 

or crimes. But docs this first observation dispose of the issue in the face of the findings that the 

Consolidated Indictment, though not a New Indictment, per se, docs incorporate new material 

facnial allegations of an exp.inded nature within existing counts? I think not. In the circumstances, 

as l noted earlier, there is nothing which precludes the tribunal from examining whether such 

material additions ,rnd elaborations arc consistent with the doctrine of fundamental fairness and the 

overall interests of justice according primacy co Article 17(4)(a) of the Court's Statute entitling the 

First Accused to some appropriate remedy. 

21. My second obserYation is th;H what we .ire confronted \Vith here, .is a Consolidated 

Indictment, is an accus:Hory insrrument whose complexion and character has been transformed in 

some material respects (though not out of recognition) during the process of consolidation from the 

complexion and character of the separate, individual, Original Indictment to that of an Amended 

Indictment incorporating new .ind expanded factual allcg.itions within existing counts for which 

there exists no Order of this Court authorising incorporation of the same, but falling short of a New 

Indictment (which phraseology I apply only and restrictively to an accusatory instrument charging 

new oHences or new crimes using the terms "oHences'~ "crimes" and "charges" synonymously in 

this context).19 It goes against both legal orthodoxy and the preponderant weight of the 

jurisprudence, national and international, to characterise the Consolidated Indictment as new. 

18 Motion, para 8. 
19 In the context of legal requirements for indictments in both municipal law systems, .-1nd for the 
purposes of international criminal trials, the "nanire" of the charge is a full description of the legal 
characterization of the charge, that is the specific proYision of the Statute alleged to have been 

violated. For this proposition, sec an instructive artirle by Michael J. Keegan and Daryl A. Mundis 
reflecting the complexities of the legal requirements of indictments in the internation.il criminal law 

sphere, entitled "Legal Requirements for Indictments" in fasays on ICTY Procedure and Eo..,id,mce in 

Honour of Gabrie!le Kirk Macdonal.d edited by Richard May et al., published by Kluwer lmerrn1tional 
Law, The Hague 2001 page 125 note l. 1 am indeed grateful to Judge Boutet for making this article 
a\·ailable to me. 

Case No. SCSL-04-14-T 10. 29 November 2004 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

22. Based on these tv.'O observations, I opine from all the circumstances of the case and according 

primacy ro Article l 7(4)(a) of the Court\ Statute, that the doctrine of fundamental fairness and the 

overall interests of justice demand granting the First Accused some remedy in respect of the 

ohjectiont1ble portions of the Consolidatedlndictment by requiring the Prosecution to elect either to 

expunge them completely from the aforesaid Consolidated Indictment or seek an amendment in 

respect thereof. 

V. Issue of Double Jeopardy 

23. I need not dwell on rhe issue of double jeopardy raised by the First Accused since it does not 

;irisc for determination based on my finding that the Consolidated Indictment is not a New 

Indictment and, that it consolidated and superseded the Original individual separate indictments 

including that of the first Accused thus, as it were, extinguishing and relegating them into a state of 

legal oblivion. There is only one Indictment legally in existence at this point in time. It is rhe 

Consolidated Indictment. 

VI. Conclusion 

24. In conclusion, I concur in the Conclusion and the Order as set out in the majority Decision. 
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