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[4] Permanent Court of International Justice

Before:  Mm. Huber, | President,
Loder | Former President,

Lord Finlay

Mm. Nyholm,
Moore,
De Bustamante
Altamira,
Oda,
Anzilotti,
Pessoa,

Judges,

M. Yovanovitch | Deputy-Judge,

Mm. Rabel,

Ehrlich National Judges.

The Government of Germany, represented by Dr. Erich Kaufmann, Professor aaiadrcant,

Versus

The Government of the Polish Republic, represented by Dr. Thadeus Sobolewski, Agent for the
Polish Government before the Polish-German Mixed Arbitral Tribunal,

Responden{5]

The Court,

composed as above, having heard the observations and conclusions of the Parties,

delivers the following judgment:

The Government of the German Reich, by an Application instituting piogeefiled
with the Registry of the Court on February 8th, 1927, in conformity wititla 40 of the Statute
and Article 35 of the Rules of Court, has submitted to the Permarmemt &f International
Justice a suit concerning the reparation which, in the contention Glowernment of the Reich,
is due by the Polish Government to the Oberschlesische StickstadfwerG. (hereinafter
designated as the Oberschlesische) and Bayerische Stickskeffive. (hereinafter designated
as the Bayerische), by reason of the attitude adopted by that Gowertomeards those

1



Companies at the time when it took possession of the nitrate fattioayed at Chorzéw, which
attitude had been declared by the Court in Judgment No. 7 (May 25th, 1926 hawttbeen in
conformity with the provisions of Article 6 and the following artsclef the Convention
concerning Upper Silesia concluded at Geneva on May 15th, 1922, betweenny:ema
Poland (hereinafter described as the Geneva Convention).

It is submitted in the Application:

(1) that by reason of its attitude in respect of the ObersctihesiStickstoffwerke and
Bayerische Stickstoffwerke Companies, which attitude has beenretedy the Court
not to have been in conformity with the provisions of Article 6 and theviolg articles
of the Geneva Convention, the Polish Government is under an obligation tayowake
the consequent injury sustained by the aforesaid Companies from Jul@32d until the
date of the judgment sought;

(2) that the amount of the compensation to be paid by the Polish Govelisrb8m00.000
Reichsmarks for the injury caused to the Oberschlesische Stiokestcd Company and
16.775.200 Reichsmarks for the injury to the Bayerische Stickstoffwerke Company;

(3) in regard to the method of payment:

(a) that the Polish Government should pay within one month from the dat@gofient,
the compensation due to the Oberschlesische Stickstoffwerke Compang faking
[6] possession of the working capital (raw material, finished andnferhufactured
products, stores, etc.) and the compensation due to the Bayerischéofiekike
Company for the period of exploitation from July 3rd, 1922, to the date of judgment;
(b) that the Polish Government should pay the sums remaining unpaid byl Bibr,
1928, at latest;
(c) that, from the date of judgment, interest at 6% per annum should be paid blighe P
Government;
(d) that, the payments mentioned under (a)-(c) should be made withouticiedadhe
account of the two Companies with the Deutsche Bank at Berlin;
(e) that, until June 30th, 1931, no nitrated lime and no nitrate of ammonial dbeul
exported to Germany, to the United States of America, to France or to Italy.
In the Case filed with the Court on March 2nd, 1927, in accordance witheA36 of the Rules,
the Applicant amended his conclusions as follows:
(1) that by reason of its attitude in respect of the ObersctihesiStickstoffwerke and
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Bayerische Stickstoffwerke Companies, which attitude has beernratbdig the Court
not to have been in conformity with the provisions of Article 6 and thewolg articles
of the Geneva Convention, the Polish Government is under an obligation tagowake
the consequent injury sustained by the aforesaid Companies from Jul@32d until the
date of the judgment sought;

(2) that the amount of the compensation to be paid by the Polish Govelisriiér220.000
Reichsmarks, plus the present value of the working capital (raerialat finished and
half-manufactured products, stores, etc.) taken over on July 3rd, 1922, fonjuhe i
caused to the Oberschlesische Stickstoffwerke Company and 20.179.000 Reistisma
the injury caused to the Bayerische Stickstoffwerke Company;

(3) that until June 30th, T93i, no nitrated lime and no nitrate of ammbaiddsbe exported
to Germany, to the United States of America, to France or to Italy;

(4) in regard to the method of payment:

(a) that the Polish Government should pay, within one month from the datdgaient,
the compensation due to the Oberschlesische Stickstoffwerke Compang faking
[7] possession of the working capital and the compensation due to thesBlage
Stickstoffwerke Company for the period of exploitation from July 3rd, 1922he
date of judgment;

(b) that the Polish Government should pay the remaining sums by Agril 1%28, at
latest;
in the alternative, that, in so far as the payment may be @dféctinstalments, the
Polish Government shall deliver, within one month from the date of judgment, bills of
exchange for the amounts of the instalments, including interest, pagabthe
respective dates on which they fall due to the OberschlesiscbkstStiwerke
Company and to the Bayerische Stickstoffwerke Company;

(c) that from the date of judgment, interest at 6 % per annum should be paid blishe P
Government;

(d) that the Polish Government is not entitled to set off, agduesalbove mentioned
claim for indemnity of the German Government, its claim in respécsocial
insurances in Upper Silesia; that it may not make use of any s#heff against the
above-mentioned claim for indemnity; and that the payments mentioned(ahder
should be made without any deduction to the account of the two Companigkewith
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Deutsche Bank at Berlin.

The Application instituting proceedings was, in accordance withl&ig of the Statute,
communicated to the Polish Government on February 8th, 1927; whereupon that Gowernm
after having received on March 3rd, 1927, the German Case in the suit,ibb4#pr1927, filed
with the Registry of the Court in conformity with Articles 34 @&lof the Rules, a Preliminary
Objection, accompanied by a Preliminary Counter-Case in the suieroomg the factory at
Chorzéw (indemnities).

The Preliminary Objection denying the Court's jurisdiction to Heastit brought before
it, submitted that the Court should, "without entering into the meritdaethat it had, no
jurisdiction”.

In accordance with Article 38 of the Rules, the German Governmesitiwéed to
present, before June 1st, 1927, a written statement setting out itgadlbss and conclusions in
regard to the objection to the jurisdiction.

On April 25th, however, the German Government transmitted to the Polishn@oad a
memorandum in which the former Government — arguing that, even if the Gecimed
jurisdiction [8] on the basis of Article 23 of the Geneva Conventionpitldvhave jurisdiction
under Article 1 of the Germano-Polish Arbitration Treaty iniédlat Locarno on October 16th,
1925-suggested that the five following questions concerning the cdse faictory at Chorzow
should be referred by mutual consent and by means of a special agreement to the Court:

(1) Up to what amount is the Polish Government bound to make compensatioa ifgury
caused by its attitude to the Oberschlesische and Bayerische Companies?

(2) Is the German Government justified in claiming, over and abovep#oeniary
compensation, that the exportation of nitrate of lime, nitrate of @wan etc., to
Germany, the United States of America, France and Italy, should cease?

(3) What are the appropriate methods of payment for the settlefina indemnity fixed in
accordance with (1)?

(4) At what rate should the sums in question bear interest until paid in full?

(5) Can the Polish Government set off against these sums claimsspect of social
insurances in Upper Silesia, or any other claim; must the suims paid by the Polish
Government under (1), (3) and (4), be paid in ready money and without deduction?
The text of this memorandum was transmitted on April 29th by then&eMinister at

The Hague to the Registrar of the Court.



The Polish Government replied to it by a memorandum dated May 14th, af thiei text
was communicated to the Registrar of the Court both by the Gernmastévl (note of June 1st,
1927) and by the Polish Minister at The Hague (note of June 2nd, 1927). inethisrandum,
the Polish Government, observing amongst. other things, that it was tmablgre the opinion
of the German Government as to the relevance of the Germano-Padety ®f arbitration in
regard to the present case, declined the proposal made on behalf of the German Government.

The German Government, therefore, filed on June 1st a reply to theniRraey
Objection of the Polish Government.

Since, under Article 38 of the Rules, the further proceedings had talb¢her Court, in
the course of public sittings held on June 22nd, 24th and 25th, 1927, heard the statemeasts, repli
and rejoinder presented by Messrs. Sobolewski and Politis, Agent aGdyfkel respectively
for the Polish Government, and Kaufmann, Agent for the German Government.

THE FACTS.

The facts relevant to the present case are set out as faidlusigment No. 6 given by
the Court on August 25th, 1925:

On March 5th, 1915, a contract was concluded between the Chancellor oértharG
Empire, on behalf of the Reich, and the Bayerische Stickstoffwerk&. Af Trostberg, Upper
Bavaria, by which contract this Company undertook "to establish for ¢heh Rind to begin
forthwith the construction of", amongst other things, a nitrate facbrgZhorzow in Upper
Silesia. The necessary lands were to be acquired on behalf oéittedRd entered in its name
in the land register. The machinery and equipment were to be irdancerwith the patents and
licences of the Company and the experience gained by it, and the Conmokeniook to manage
the factory until March 31st, 1941, making use of all patents, licemcg®rience gained,
innovations and improvements, as also of all supply and delivery contfastsich it had the
benefit. For this purpose a special section of the Company was trbedf which was, to a
certain extent, to be subject to the supervision of the Reich whicthéadyht to a share of the
surplus resulting from the working of the factory during each finayear. The Reich had the
right, commencing on March 31st, 1926, to terminate the contract for dhagement of the
factory by the Company on March 31st of any year upon giving fifteenhsonotice. The
contract could be terminated as early as March 31st, 1921, alwagsditian of fifteen month's
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notice being given, if the Reich's share of the surplus did not reach a fixed level.

On December 24th, 1919, a series of legal instruments were signddgafided at
Berlin with a view to the formation of a new Company, the Obersshles Stickstoffwerke A.-
G., and the sale by the Reich to that Company of the factory at@hdtmat is to say, the whole
of the land, buildings and installations belonging thereto, with allsaoces, reserves, raw
material, equipment and stocks. The management and working weredin ienthe hands of
the Bayerische Stickstoffwerke Company, which, for this purpose, ovasgilize its patents,
licences, experience gained and contracts. These relations bdtveeemo Companies were
confirmed by means of letters dated December 24th and 28th, 1919, exchatmgszhlibem.
The Oberschlesische Stickstoffwerke Company was duly entered omydaetla 1920, at the
Amtsgericht of Koénigshitte, in the Chorzéw land register, as owneheoflanded property
constituting the nitrate factory of Chorzow. [10]

On July 1st, 1922, this Court, which had become Polish, gave a decisiorefteti¢hat
the registration in question was null and void and was to be cancekeprdg-existing position
being restored, and that the property rights of the lands in questientavbe registered in the
name of the Polish Treasury. This decision, which cited Article 256eoflreaty of Versailles
and the Polish law and decree of July 14th, 1920, and June 16th, 1922, was puedhttheff
same day.

On July 3rd, 1922, M. Ignatz Moscicki, who was delegated with full potetske
charge of the factory at Chorzéw by a Polish ministerial deofedune 24th, 1922, took
possession of the factory and took over the management in accordamabenierms of the
decree. The German Government contends and the Polish Government hdinite tsaid
delegate, in undertaking the control of the working of the factoryh@atsame time took
possession of the movable property, patents, licences, etc.

On November 10th, 1922, the Oberschlesische Stickstoffwerke Company brought an
action before the Germano-Polish Mixed Arbitral Tribunal at Paris. It called hpbourt
"to allow the claim submitted by the Oberschlesische StickstokievAktiengesellschaft, and to
order the Polish Government, the Respondent in the suit, to restoretthrg, feo make any other
reparation which the Court may see fit to fix and to pay the costs of the action".

In its reply to this application, the Polish Government asked the @odedclare that it had no
jurisdiction (in the alternative to non-suit the Applicant).

The suit was admitted to be ready for hearing on October 15th, 192%dwsver, still
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pending.

Furthermore, the Oberschlesische Stickstoffwerke Company broughti@m lzefore the
Civil Court of Kattowitz. It asked that Court "to order the Responttemtform the Applicant as
to the movable property found at the Chorzow nitrate factories at 1ba.the morning of July
3rd, 1922, when the working of those factories was resumed by the Respaondgate what
debts it had collected; to restore to the Applicant or to the Baher Stickstoffwerke Company
such movable property, or, should this be impossible, the equivalent valuesand e¢pay to
the Applicant or to the Bayerische Stickstoffwerke Company the amount of the dedtsecll

This action is still before that Court, which, however, decided on Deseifth, 1923,
that there was no pendency, as notice of the action had not yet besh @erthe Procurature
générale at Warsaw. [11]

In regard to this suit, the German Government stated in its "Gligers” filed on July
9th, 1925, that the application made to the Court of Katovice was maiatydied to serve as a
basis for claiming, under Article 588 of the Geneva Convention, theeneferof the suit to the
Upper Silesian Arbitral Tribunal, but that the Court rejected this claim.

These suits were pending, when, on May 15th, 1925, Germany filed in tharféetm
Court of International Justice an Application praying the Court to adj(tigthat Articles 2 and
5 of the Polish law of July 14th, 1920, constituted a measure of liquidatibe pfoperty, rights
and interests involved, (2) that this liquidation was not in conformitly aticles 92 and 297 of
the Peace Treaty of Versallles, (3) that it was cont@Article 6 and subsequent articles of the
German-Polish Convention concluded at Geneva on May 15th, 1922 ; and finaiyetq4y
what the attitude of Poland should have been under the Treaties mentioned.

Article 297 of the Versailles Treaty relates to the liqumlatyy the Allied and Associated
Powers of property, rights and interests belonging at the date abthmg into force of the
Treaty to German nationals, or companies controlled by them, withiteth&ories, colonies,
possessions and protectorates of such Powers, including territatess toethem by the Treaty,
and, while stipulating that the liquidation shall be carried out inrdence with the laws of the
Allied or Associated State concerned, Article 297 lays down oertdes. which connect the
subject with that of reparations.

Article 92 of the Treaty of Versailles, however, in accordandh iticle 297h of that
Treaty, expressly provides that the property, rights and intexe&srman nationals shall not be
liquidated under Article 297 by the Polish Government, except on condititmatithe proceeds
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of the liquidation shall be paid direct to the owner, and (2) that itbh@mner's application, the
Mixed Arbitral Tribunal ... or an arbitrator appointed by it, is $igisthat the conditions of the
sale or measures taken by the Polish Government outside its glegesktion were unfairly

prejudicial to the price obtained, they shall have discretion to awatbde owner equitable
compensation to be paid by the Polish Government. [12]

Poland, in answer to the German Application, asked the Court to hold @ijhtbat it
had no jurisdiction of the suit, or (2) that the Application could not bertamed until the
German-Polish Mixed Arbitral Tribunal, at Paris, had given judgment.

Without repeating provisions of the Statute relating to the jurisdiaif the Court, it
suffices to say that the Court's jurisdiction was, in the presetance, invoked upon the
stipulations of Article 23 of the Geneva Convention. This article, comgisef two paragraphs,
reads:

“1. Si des divergences d'opinion, résultant de linterprétation etadplitation des

articles 6 a 22, s'élevaient entre le Gouvernement allemandeulernement polonais,

elles seraient soumises a la décision de la Cour permanente de Justicéansenat

“2. Il n'est porté aucune atteinte a la compétence du Tribunalahnimiixte germano-

polonais résultant des dispositions du Traité de paix de VerS4illes

On the objection taken by Poland to the Court's jurisdiction, the Couts dudgment
No. 6, August 23th, 1925, held:

(1) That the Court's jurisdiction under Article 23 was not affebiethe fact that the rights
claimed were contested on the strength of provisions of other sreatieell as on those
of Articles 6 to 22 of the Geneva Convention.

(2) That the suits pending before the German-Polish Mixed Arfitdalnal at Paris and the
Civil Court at Katovice, did not prevent the Court from exercisiagutisdiction under
Article 23.

(3) That the plea to the jurisdiction should be dismissed.

Judgment on the merits was reserved.

Before proceeding to the judgment later rendered by the Court on this, niteis
essential briefly to summarize the provisions [13] of Articlds 82 of the Geneva Convention

so far as they are involved in the pending case.

L This text, which is the sole and authoritative tixthe article, may be translated into Englisticiiews:



Article 6 provides that Poland may expropriate in Upper Silesigormadustrial
undertakings, conformably to the provisions of Articles 7 to 23 of the Cooweitit that, with
this exception, the property, rights and interests of German nation@fcompanies controlled
by them, cannot be liquidated. By Article 7 this right of expropriatimay be exercised, in
accordance with the provisions of Articles 92 and 297 of the Versditesty, during fifteen
years from the date of the transfer of sovereignty, "if, on theest of the Polish Government,
this measure has been recognized by the Mixed Commission as bdisgensable to the
maintenance of the exploitation”, the Mixed Commission thus reféorbding an international
tribunal for the establishment of which provision is made by Arti@d2 of the Convention.
Article 8 deals with the subject of expropriation after theedift-year period above mentioned.
The stipulations of Articles 9 to 11 it is unnecessary here taplarze. Articles 12 to 16 relate
to the expropriation of large rural estates. Article 19, paragfgphssures to the Polish
Government the right from time to time to inquire into the real osimp of a major industry or
a large rural estate, and into the real control of a company appear owner. If the Polish
Government reaches the conclusion that the owner is really a Gerational, or that the
Company is really controlled by such nationals, and if, after rexemtice, the interested Party
contends that the facts are not as stated, the latter, during h aftertthe date of the notice,
may appeal to the German-Polish Mixed Arbitral Tribunal which prayisionally suspend the
procedure for expropriation.

After the delivery by the Court of Judgment No. 6, the German Goverranmesrided the
submissions made in its Application, so that, as the submissiony fatadid, the Court was
asked to give judgment:

(1) That the application of the Polish law of July 14th, 1920, in Polish Upifesia, decreed
by the law of June 16th, 1922, constituted a measure of liquidation withinettueing of
Article 6 and the following articles of the Geneva Convention, and[t¥tas it did not
conform to those articles, any more than to Articles 92 and 297 ofdisailles Treaty,
to which the Convention expressly referred, such application was illegal.

(2) That the attitude of the Polish Government towards the Oberischiesand the
Bayerische was not in conformity with the above-mentioned artmiethe Geneva
Convention, and, should this be held to be so, that the Court would state tihdé at

“1. Should differences of opinion, resulting frohetinterpretation and the application of Article®®2, arise between the German and the
Polish Governments, they should be submitted talduision of the Permanent Court of Internationatide.
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would have been in conformity with them.
In reply, the Polish Government asked the Court
(1) To non-suit the Applicant as regarded submission No. 1.
(2) To find that it was not necessary to decide as to the conyoomiton-conformity of the
attitude of the Polish Government with Article 6 and the followinizlas of the Geneva
Convention, since no measure of liquidation had been taken by that Government.
Issue being thus joined, the Court, at its tenth (extraordinaryipseseard the case on
the merits, and rendered judgment.

In this Judgment — No.7 (May 25th, 1926) — the provisions of the Polish laviyaf4th,
1920, are analyzed and set forth in detail. The subject matter dathis the "transfer of the
rights of the German Treasury and of members of reigning Genmases to the Treasury of the
State of Poland". Article 1 directs the Polish Courts autombtital substitute in the land
registers of the former Prussian provinces the name of the Plokstsury for that of "the
Crown, the German Reich, the States of Germany, the ex-EmperGerofany or other
members of reigning houses", entered after November 11th, 1918, as owa®sossessors of
real rights. Article 2, paragraph 1, directs the Polish Courts,enmnerh persons or institutions
had, after November 11th, 1918, alienated or charged the landed property, Gteckdure
consented to the cession, cancellation or modification of real rightestore the registers to
their condition on that date. Article 5 authorizes the Polish Tredsumyquire the eviction of
persons who, as the result of a contract concluded with one of the persamgitutions
mentioned in Article 1 remained in occupation of the property after the law came teo[fd5]

The Court held:

(1) That Articles 2 and 5 were incompatible with the provisions ofaaeeva Convention,
and that Poland had invoked no title of international law which would péumtides 2
and 5 of the law of July 14th to be regarded as constituting theisxeat a right
overcoming the obligations ensuing from Head Ill of the Geneva Convention;

(2) That, in the transfer of the factory to the Oberschlesisttge twas no misuse by
Germany of the right of alienation of property in the plebisciea;athat the alienation
was a genuine transaction effected in good faith and was not desighedletrimental
to Poland's rights and that the Oberschlesische's right of ownensisipbe regarded as
established, and could have been disputed only before a competent tribunal;

(3) That the property and operating rights claimed by the Baperisere also valid’, and
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had been violated by Poland's action ;

(4) That expropriation without compensation was contrary to Head Ilithef Geneva
Convention; and that the application of the law of July 14th, 1920, was cotdrary
Article 6 and subsequent articles of the Geneva Convention, and thabtine had
express and definite jurisdiction of the subject matter by Article 23 of that Comventi

In conclusion, the Court held:

(1) That the application of Articles 2 and 5 of the law of July 14th, 1@2€reed by the law
of June 16th, 1922, constituted, as to German nationals or companies contrdiiechpy
within Part I, Head Ill, of the Geneva Convention, an infraction ofcketb and the
following articles of that Convention;

(2) That the attitude of the Polish Government toward both Companies wascooformity
with those articles, but that the Court was not called upon to statt attitude would
have been in conformity with them.

It was on the basis of this decision of the Court that negotiatiens wndertaken by the two
Governments for an amicable settlement of the claims of both Coesphpithe payment of
pecuniary damages. [16]

Following upon the judgment of May 25th, 1926, the German Government, on June 25th
of the same year, sent to the Polish Government a note in whéetjuésted that Government "to
take the steps necessary to establish a situation conforming jtedgmeent both in fact and in
law". These steps should, in the view of the German Government, cortimese different
features:

(1) the re-entry in the land registers of the Court of K6nigshaftthe Oberschlesische as
owners of the real estate constituting the Chorzéw factory;

(2) the restoration of the factory as an industrial enterprise to the Bégerisc

(3) the payment to these two Companies of an indemnity, the amountobf totbe fixed by
direct negotiations between the two Governments.

The Polish Government replied to this note on September 9th, 1926, the German
Government having in the meantime asked the Polish Government wheditendt intend to
reply and whether it would prefer that the question should be settldtke bgstitution of new
proceedings before the Court. The Polish reply was to the effeadhth&Varsaw Government
was disposed "to settle by means of an agreement with the Barliernment all questions in
dispute with regard to the Chorzow factory". But the Polish Governstated in regard to the
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claim for the restoration of the factory that it was unableotomy for reasons of fact and of
law; it also made reservations as regards the validity, in npahitaw, of the entry of the
Oberschlesische in the land register. Finally, it suggestedt tvauld be better "having regard
to the nature of the matter" that representatives of the itedr€sompanies should directly
approach the management of the factory and that the two Governments @hlgtihtervene if
agreement could not be reached in this manner. In a subsequent note, dabent ©8th, the
Polish Government, whilst, maintaining that the disputed questions wesdomseof private
law, agreed that delegates of the two Governments should also take part in theioegotiat

In these circumstances, the German Government proposed in a note datsel Q0th,
that the negotiations should be begun at Berlin on November 15th. Beliraingdould be said
that differences of opinion still existed between the two Governnmientegard to the legal
principles established by the Court's judg[17]ment" of May 25th, 1926, ttrea@esovernment
reserved the right to appeal to the Court in regard to the exeaitibat judgment, should these
differences of opinion subsist during the negotiations and make such appeal necessary.

The Polish Government, whilst agreeing to enter into negotiatiddesrist on November
22nd, maintained the standpoint taken in its previous notes.

The negotiations had been in progress since November 22nd, 1926, when, on January
19th, 1977, the German Delegation sent to the Polish Delegation a nirg @it two
alternative proposals for a compromise, which proposals, leaving dsedeguestion of
restitution, solely related to the amount of the indemnities and ¢tleoch of payment: payment
was to be effected by the issue on the date of signature ofrérenaant, it concluded, of bills of
exchange payable at different dates; in the event of the payma&nteing made within the
times specified, the German Government reserved the right oncetenbase recourse to the
Court Should one of the two proposals be accepted, the existing diffeiEmeinion would be
regarded as disposed of. But if not, the German Government declakdeatly to reopen
negotiations, but the possibility of further negotiations would not preveat German
Government from referring the existing differences of opinion toQGbert; in the judicial
proceedings that Government would not of course be bound by the proposalsifigpramise
which it had made. To the note was attached a memorandum in regtrd pmsition of
negotiations on January 14th, 1927; this memorandum made it clear, ambegshioigs, that
the reason why the German Government had abandoned its original @tdine festitution of
the factory was that it had come to the conclusion that the Chomdwery, in its present
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condition, no longer corresponded to the factory as it was before ting @ker in 1922, and
that the German Government reserved the right, should the Polishaepé/German proposals
be too long delayed, to bring the matter before the Court so thaiht be included in the list
for the Court's twelfth session, it being always possible to vathdhe Application, should an
agreement be reached within a relatively short time. The célye Polish Government, dated
February 1st, accepted more or less completely the amounts sdgdestthe German
Government for the indemnities-the Polish Government proposing for the aroubé paid
subsequently to the Bayeri[18]sche, bills of exchange issued by thed@hfarctory-but it stated
that the Polish Government was not willing to meet the wisheBeotGerman Government in
regard to the issue of bills of exchange for the Oberschlesigahteularly for the reason that,
as it contended, it possessed claims on the German Government émusvamounts, one of
which, in respect of social insurances in Upper Silesia, had beshlixthe League of Nations
at 25 million Reichsmarks, and that, this being so, in the view ofdhghRGovernment, it was
essential to set off the respective claims against each ditséould be noted that, in its reply,
the Polish Government proposed the resumption of negotiations in regard sawitveg things,
to the "possible filing of an Application with the Court", a point whiekcording to that
Government, "had not yet been discussed”. Should the German Governmentepobttiaec
Polish proposals, the Polish Government would not consider itself bound by them.

The German Government, by a note dated February 8th, 1927, then informedghe Pol
Government that the points of view of the two Governments seemed awlifthat it appeared
impossible to avoid recourse to an international tribunal, and thatdhetbe German Minister
at The Hague had received instructions to file an Application wighQourt. In its note, the
German Government also drew attention to the fact that, throughout hbk&e wf the
negotiations, the German Delegation had emphasized that, failingregneent, appeal to the

Court would be inevitable.

THE LAW.

As has already been indicated, the Applicant has, in his Case onetits, made
submissions which constitute an amendment of the submissions made in the Application.
Since this amendment has been effected in the first document ofittie® wroceedings, in a suit
brought by Application-i.e. at a time when, in accordance with Ar88eof the Rules, the
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Respondent still retains a completely free hand to file preliyiolajections-no exception can be
taken to it. Moreover, the Respondent, in his preliminary plea, hasectfier the Applicant's
submissions as formulated in the Case and not as formulated in theafippl It is, therefore,
the submissions as formulated in the Case that the Court has now before it. [19]

The submissions formulated in the Application were based, is apant thhe above-
mentioned provisions of the Statute and Rules of Court, exclusively upojuribaictional
clause contained in Article 23 of the Geneva Convention. The basis ah#reded submissions
set out in the Case remains unchanged.

It is true that, in this document, the German Government has ceterthe Germano-

Polish, Arbitration Treaty initialled at Locarno on October 16th, 1925.ofheobject, however,
of this reference is, as shown by the context, to establish thée icontention of the German
Government, a certain claim which Poland may have against Gerocaampt, without the
consent of the other Party, be set off extrajudicially againgtiademnities which may be
awarded by the Court in the present case, especially having tegaelprocedure instituted by
the above-mentioned Treaty. This reference therefore cannot senvedtfy the source from
which, according to the Application, the Court derives jurisdiction.
The same reasoning applies a fortiori with regard to the statemade in Court by the Agent
for the German Government to the effect that even if the arbriralause contained in Article
23 of the Geneva Convention does not apply in the present case, the Courthawoald
jurisdiction under the Arbitration Treaty of Locarno "if it wengplicable in this case"; for this
statement which was, moreover, made at a very late stage, rcéy eve been intended to do
more than affirm a more or less theoretical opinion in regard to the interpretatiaat dfeaty.

The Court, therefore, holds that the submissions set out above have Heleefdae it
solely under Article 23 of the Geneva Convention.

Before proceeding to set out the reasons for which it must ovetralg@reliminary
objection taken by Poland to its jurisdiction to deal with these sulmmsssthe Court would
observe that, for the purposes of this statement of reasons, asralse purposes of its future
judgment on the merits, it cannot take account of declarations, aginsigsi proposals which the
Parties may have made in the course of direct negotiations whiehtalken place between
them, declarations which, moreover, have been made without prejudicesietiteof the points
under discussion forming the subject of judicial proceedings. For theiategw in question
have not, as acknowledged by the representatives before the CourPaftibs themselves, led
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to an agreement between them. [20]
* ok *

It is common ground that the Application of February 8th, 1927, and the sulmsissdi
the German Case of March 2nd, 1927, relate to reparations allegeddige Hey the Polish
Government for acts set out in the German Application of May 15th, 192%tackl the Court,
in Judgment No.7, has declared not to be in conformity with Articles &tof the Geneva
Convention. Poland denies that the jurisdiction, which the Court, by Judgme#t Necided
that it possessed in regard to the above-mentioned Application of May1P&5, also covers
the new Application of February 8th, 1927, and the submissions in the Cdsechf2nd, 1927.
The position of the Polish Government is mainly based on the two following contentions:

1. that Article 23, paragraph 1, of the Geneva Convention, which gives thé Cour
jurisdiction for "differences of opinion, resulting from the interpwieta and the
application of Articles 6 to 22", which may arise between the @er@overnment and
the Polish Government, does not contemplate differences in regaphtatiens claimed
for violation of those articles;

2. that the Geneva Convention has instituted special jurisdictionsaforscivhich private
persons might assert in the event of the suppression or diminutionraigh&s, and that
the existence of these jurisdictions would affect that of the Gaweh if Article 23,
paragraph 1, of the Geneva Convention could be construed as including diSeoénce
opinion in regard to reparations amongst those relating to the ajgplichtArticles 6 to
22; therefore, the interested Parties should themselves have remothiegurisdictions
in question.

*

In the first place, the meaning and scope of paragraph 1 of A28aheust be considered,
for it is upon this clause — and upon this clause only — that the Jaugtiction in the present
case rests.

The Court, by Judgments Nos. 6 and 7, has recognized that differeratexyre the
application of Articles 6 to 22 include not only those relating to thestopre whether the
application of a [21] particular clause has or has not been correetisbuhose bearing upon the
applicability of these articles, that is to say, upon any act assion creating a situation
contrary to the said articles. It is a principle of internatidaalthat the breach of an engagement
involves an obligation to make reparation in an adequate form. Reparadigiote is the
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indispensable complement of a failure to apply a convention and thesenecessity for this to
be stated in the convention itself. Differences relating to répasa which may be due by
reason of failure to apply a convention, are consequently differences relatingpiditataon.

Now, Poland maintains that the words "differences of opinion, resultomg f . . the
application” in Article 23 cannot have the meaning just indicated, buttiley must be
construed as covering merely the question whether, in a given caapptioation of Articles 6
to 22 is or is not correct, to the exclusion of any differences in regard to reparations.

In this connection, the Polish Government, in support of its contention that paragraph 1 of
Article 23 of the Geneva Convention should be restrictively construed,trbasd the
development of general treaties of arbitration during the lagtyifars, comprising (1) the so-
called clause compromissoire (arbitration clause) introduced intoneoecral and other treaties
during the last twenty-five years of the XIXth century and subselyueny which the
contracting Parties agreed to submit to arbitration any diffeelas to the interpretation or
application of the particular treaties; (2) general tredtiethe compulsory arbitration of certain
specified categories of disputes, concluded since 1900, and (3) traadieslauses for the
arbitration of pecuniary claims. It is needless to say thagpssh 1 of Article 23 is an example
of the first of these three classes of agreements.

Counsel for Poland admitted in Court, for the sake of the argumentththatlause
compromissoire was originally interpreted as including claimgdparation; but he maintained
that, because of later developments, the clause must now be inttgwebecluding such claims.
The Court is unable to share this view. By the Convention for thei®&sttlement of
International Disputes, concluded at The Hague in 1899, although no excepHpng&fe made
in the provisions relative to "arbitral justice" included in thstfichapter of Head IV of that
Convention, arbitration was not in any case made obligatory. An actwvement was then
begun for the conclusion of treaties by which the submission of diflesewould be made
obligatory, treaties already foreshadowed by Article 19 of thet Ganvention. The attainment
of this object, so far as concerns general questions of legabnghbbligation, was found to be
feasible by including only certain classes of questions, and subjeetimgthese to reservations.
On the other hand, it had, ever since the end of the XVIlith century ftweed to be possible to
conclude agreements for the submission of pecuniary claims taadoitwithout reserve. These
facts appear to be logically fatal to the inference sought tirdven from them, for they clearly
show that, in the opinion of governments, the differences concerning wlselves were

16



deemed to be necessary were those relating to legal rightsblgations and not those relating
to pecuniary reparation. To say, therefore, that the clause compoomisshile confessedly
providing for the submission of questions of right and obligation, must novedtactively
interpreted as excluding pecuniary reparation, would be contrary forttiemental conceptions
by which the movement in favour of general arbitration has been characterized.

Moreover, apart from the question whether expressions used in conventioeerbet
other Powers and at different periods can be taken into account in inteyphetintention of the
signatories of the Geneva Convention, the Court holds that, in view ofutigarhental
difference between the nature of arbitration clauses (clausgsr@missoire) and the object of
the classification of disputes in general arbitration agreementsonclusion can be drawn from
the terminology of the one class of provisions in respect of the other.

The classification of international disputes which would be most in poitite present
case is undoubtedly the classification adopted in Article 13 of then@ovef the League of
Nations, and reappearing in Article 36 of the Court's Statute. Fse ithetruments, which are
very close to the Geneva Convention in point of time, constitute collettaties of peculiar
importance as they mark [22] a step forward towards the reafizat compulsory arbitration.
But the classification which they contain would, in the Court’s opinicad e the conclusion
that the expression "differences of opinion resulting from the imtfpon and application™ in
Article 23 of the Geneva Convention, should be construed as including quesiitirsgrto
reparations. It is true that the Covenant and the Statute mentiomategpan the first place,
"disputes as to the interpretation of a treaty" and, in the fourtle pllaose relating to "the nature
or extent of the reparation” ; but they also mention, in the thircepls a separate category,
disputes relating to "the existence of any fact which, if estadd, would constitute a breach of
an international obligation”. Now it is established by Judgments Nasd & that the Court has
jurisdiction to decide whether a breach of Articles 6 to 22, has fllkee or not. The decision
whether there has been a breach of an engagement involves no doubt anpuotant
jurisdiction than a decision as to the nature or extent of repardtienfor a breach of an
international engagement the existence of which is alreadylised. If Article 23, paragraph
1, covers the disputes mentioned in the first and third categoridseliyvd provisions above
mentioned, it would be difficult to understand why — failing an expres&gon to that effect —
it should not cover the less important disputes mentioned in the fourth category.

Poland has, also drawn the Court's attention to the Convention which, @stnig the
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name of the Free City of Danzig, she concluded with Germany in 1921,at a time not far
removed from the conclusion of the Geneva Convention — in regard to freedtransit
between Eastern Prussia and the rest of Germany. Articles IR ayfcdhis Convention provide
for the establishment of an arbitral tribunal to which each High r@cimg Party may refer
"disputes which may arise either in the interpretation or in pipdication” of the Convention.
Poland observes that Article 11, the first paragraph of which edtablithe jurisdiction just
referred to, contains a special paragraph to the effect thatiltheal will have jurisdiction if
necessary, to decide as to the reparation to be made by thewPaty may have been
responsible for a breach of the provisions of the Convention. Whatever maybban the
reasons which led the Parties expressly to mention jurisdictioregard to reparations in
addition to that respecting interpretation and application, the fact tbatvartgion explicitly [24]
confirms the conception generally adopted in regard to arbitratiaeedacannot be construed to
mean that the same Parties, when employing in another convention thegmadinarily used
in conventions of this kind, have, by so doing, given evidence of an intention gdwotriduat
which is to be presumed when interpreting an arbitration clause in a convention.

It follows from the above that Article 23, paragraph 1, which constitatetypical

arbitration clause (clause compromissoire), contemplates adlrefiifes of opinion resulting
from the interpretation and application of a certain number of @stial a convention. In using
the expression "differences of opinion resulting from the interpoatatnd application”, the
contracting Parties seem to have had in mind not so much the sulgechadlifferences as their
source, and this would justify the inclusion of differences relabniggparations amongst those
concerning the application, even if the notion of the application of a coomediiti not cover
reparations for possible violation.
Having regard to the fact that Counsel for the Polish Governmenaidastress on the literal
meaning of the word "application”, the Court thinks it well to renthgt in judgment No. 5 -
which has been cited before it in this connection by the said Courtsebserved not only that
"application” is a wider, more elastic and less rigid terrm thaxecution”, but also that
"execution .... is a form of application”. It follows that Judgment Nmarfot be cited to support
a restrictive interpretation of the term "application”.

For the interpretation of Article 23, account must be taken not onlheohistorical
development of arbitration treaties, as well as of the terminabdgguch treaties, and of the

grammatical and logical meaning of the words used, but also andesmeeially of the function
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which, in the intention of the contracting Parties, is to be attidbtat¢his provision. The Geneva
Convention provides numerous means of redress to secure the observasodafsés and it
does so in ways varying according to the subjects dealt with unddiffégrent Heads, Parts or
other subdivisions of the Convention. Article 23 contains provisions of this Rirsd ifar as
concerns Articles 6 to 22 which form the greater portion of Head Il of the Firs{Z#rt

The object of these methods of obtaining redress-and that of A2@cie particular-
seems to be to avert the possibility that, in consequence of tieneri®f a persistent difference
of opinion between the contracting Parties as to the interpretatioapmication of the
Convention, the interests respect for which it is designed to ensayebencompromised. An
interpretation which would confine the Court simply to recording thaCitrevention had been
incorrectly applied or that it had not been applied, without being altdg thown the conditions
for the re-establishment of the treaty rights affected, woulddo¢rary to what would, prima
facie, be the natural object of the clause; for a jurisdictiorhisf kind, instead of settling a
dispute once and for all, would leave open the possibility of further disputes.

This conclusion, which is deduced from the object of a clause likel&2i3, and, in
general, of any arbitration clause, could only be defeated, eithdrebgniployment of terms
sufficiently clear to show a contrary intention on the part of tmdracting Parties, or by the tact
that the Convention had established a special jurisdiction for clainespect of reparation due
for the violation of the provisions in question, or had made some other @mangregarding
them.

It follows from what has been said in regard to the meaning and sédpe words
"differences of opinion resulting from the interpretation and appbicaif Articles 6 to 22" that
the terms of Article 23, first paragraph, do not establish thaeexds of any such contrary
intention. It now remains to consider the scope of Article 23, parag@aghd Article 22 of the
Geneva Convention.

The Polish Government contends in the second place that there argiltimals before
which the injured companies could assert their right to an indemniy that, in these
circumstances, the German Government cannot, by substituting ibsethdse companies,
disturb the jurisdictional system established by the Geneva Convention.

The Court feels that it must consider this point, not only because CdonBeland have
cited the general principle with regard to recourse to triburtalsssible to private persons, but
also and more especially in relation to the terms of ArticlepaBagraph 2, of the Geneva
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Convention. [26]

It must first of all be observed that any Jurisdiction which thésPd&ourts may have
does not enter into account. For the act on the part of the Polish Gomgrmrhieh the Court
has held not to be in conformity with the Geneva Convention, consisted appfieation of
Articles 2 and 5 of the Polish law of July 14th, 1920, introduced into PopgledSilesia by the
law of June 16th, 1922, which application, in the opinion of the Court (Judgment ,N®.ir7)
itself a measure contrary to Article 6 and the following Es$iof the Convention. The Court of
Huta Krolewska (Kdnigshiitte) effected this application by ordehegentry in the land register
of the Polish Treasury as owner of the factory in place of thesCilesische. Accordingly,
Poland has not argued that the Polish Courts have jurisdiction in regard to reparation.

The tribunals to be taken into account are therefore those contemipjated Geneva
Convention itself, namely, the Upper Silesian Arbitral Tribunal anda®@enano-Polish Mixed
Arbitral Tribunal. The Agent and Counsel for the Polish Government spoketsnes of the
one and sometimes of the other of these tribunals, without specifyiitty wf them would be
competent in the particular case nor whether both of them would be so competent.

The question whether the jurisdiction of these tribunals might prelvergxercise of the
jurisdiction bestowed upon the Court by paragraph 1 of Article 23 of timev@eConvention
was brought up before the Court during the proceedings in regard taifagcfion in the suit
submitted to the Court by the German Government's Application of May 1825. The Polish
Government indeed submitted that that Application could not be entertainether®ermano-
Polish Mixed Arbitral Tribunal had delivered judgment in the casearony the same factory
of Chorzow brought by the Oberschlesische on November 10th, 1922, before agllrThe
Polish Government also argued that, as it was a question of aadatlegtruction of vested
rights, the Upper Silesian Tribunal might have jurisdiction under Article 5 of the Camvent

Some of the reasons for which the Court, in Judgment No. 6, overruledethithpt the
suit could not be entertained-for instance the argument relatihg fadt that the Parties are not
the same-might to some extent be applicable also in the pressnt It should however be
observed that the position is not the same,[27] more especially inofighe fact that the
German Application ,of May 15th, 1925, only asked the Court for a declarmidgment
between States, which only the Court could give, whereas the prepphitation seeks an
indemnity which is not necessarily different from that which tbenGanies on whose behalf it is
,Claimed, might obtain from another tribunal, assuming that theremeawhich was competent.
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For this reason, the Court will not be content merely to refeudgrdent No. 6 and will once
more examine the question in relation to the special conditions ifwhpcesents itself on this
occasion.

Before undertaking this examination, the Court feels called upon kdocahind the
following: In Judgment No. 7 it held that, as the expropriation allowedrurddad Il of the
Geneva Convention, is a derogation from the rules generally applredasls the treatment of
foreigners and from the principle of respect for vested rights, laaddérogation is itself of a
strictly exceptional character, -any other measure affettiegroperty, rights and interests of
German nationals contemplated in Head Il and not supported by somal spetleority having
precedence over the Convention, and which oversteps the limits of genacakpted
international law, is incompatible with the regime establishethéyConvention. The seizure of
the property, rights and interests belonging to the Oberschlesisd®agterische was precisely
a measure of this kind. It is in this sense that the meastes g the Polish Government in
respect of the above-mentioned Companies are, in the Court's opinion,yctnidaad Il of the
Geneva Convention, and this in spite of the fact that they do not, propedkisg, fall within
the expropriations or liquidations regulated under that Head. The measutpiestion are
therefore of a special nature; and it is only in relation to thesa&sures, thus ,qualified, and to
the regime established in Upper Silesia, that it must be coedidenether the dispossessed
Companies could apply either to the Upper Silesian Arbitral Tribon&b the German Polish
Mixed Arbitral Tribunal for reparation of the injury sustained.

The Polish Government argues that the Upper Silesian Tribunal edigtion on the
basis of Article 3 of the Geneva Convention. This article, whicleslast of Head Il of the
Convention, is as follows: [28]

“La question de savoir si et dans queue mesure une indemnité pour lassigopoal la

diminution de droits acquis doit étre payée par I'Etat, sera elinectt tranchée par le

Tribunal arbitral sur plainte de I'ayant droit.”

In the Court's opinion, it is impossible to accept this proposition. Whatleeescope and
limits of the jurisdiction conferred on the Upper Silesian Tribunahixy article may be in other
respects, the fact remains that this jurisdiction relateet@wbject matter dealt with in Head |l
of the Convention which concerns the protection of vested rights. Now thé @odudgment
No. 7, has decided that the dispossession of the Oberschlesische amscBayeas a violation
of Head Il and it has decided thus even though it may be true thati@daiion of this Head,
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which constitutes an exception to the general principle of respeees$ted rights, is at the same
time necessarily a violation of Head Il also. It follows the tompetent tribunals can only be
those provided for by Head Ill. This is also borne out by the facthbdt/ipper Silesian Arbitral
Tribunal, under Article 5, can only allow pecuniary indemnities; nag/gertain that Head Il of
the Convention is mainly designed to preserve the status quo in Polism Sigmsa and
therefore that, whenever possible, restitutio in pristinum is theatagiress of any violation of,
or failure to observe, the provisions therein contained.

The jurisdiction of the Germano-Polish Mixed Arbitral Tribunal dedit®m the Treaty
of Peace of Versalilles, is expressly reserved by Article 23, paragraph 2.

In order to understand this provision, it should be remembered that HeafdtliE
Geneva Convention has not abolished, although it limits in several ®sgsetliquidation
regime instituted by the Treaty of Versailles, and that somégons of that Treaty concerning
that regime have been expressly declared applicable in Polish Biga. Thus Articles 7 and
8 of the Geneva Convention refer to Articles 92 and 297 of the Treaty. [29]

These articles, amongst other things, allow private persons to ajgpdiaé Mixed
Arbitral Tribunal. The right to do so is given to the interestedyRarthe event of the conditions
of sale or measures taken by the liquidating government outsidediteuyr legislation being
unfairly prejudicial to the price ; the Tribunal may then grantititerested Party a reasonable
indemnity which is to be paid by the liquidating government.

As the Geneva Convention was intended to secure to German nationalsinUpper
Silesia treatment more favourable than that resulting from thatyl of Versailles, there could
be no question of abolishing or diminishing the guarantees given by taky Twepersons liable
to have their property liquidated. Again, the jurisdiction bestowed upondbg By Article 23,
paragraph 1, which has no equivalent under the liquidation regime of thty ©feVersailles,
might have left some doubt as to whether the means of obtainingsrexpes to interested
Parties under the Treaty of Versailles would remain open notuauiitiisiy. Cases of the same
kind as those contemplated by the provisions of that Treaty concerninggtihree of liquidation
are certainly possible, even in connection with the expropriationgjudétions authorized by
the Geneva Convention. It was therefore natural expressly to reberweght possessed by
private persons to appeal in such cases to the Mixed Arbitral Ttibthia is what paragraph 2
of Article 23 does.

The Court has also not omitted to examine Article 22 of the Genawae@tion, in so far
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as it bestows jurisdiction upon the Germano-Polish Mixed Arbitrigunal. It is however clear
that this article also contemplates regular expropriationstetfewithin the limits fixed by the
preceding articles. That this is the case is proved by, amongsttbihgs, the fact that the
contingency contemplated in the article is that of a claim foradges greater than the indemnity
fixed; the case is therefore one of expropriation, in the proper sd#ndee term, and the
jurisdiction given to the Mixed Arbitral Tribunal does not differ fronat bestowed upon it by
Articles 92 and 297 of the Treaty of Versailles.

This being so, there would seem to be no doubt that neither this provisiéntiote 23,
paragraph 2, expressly contemplates acts of the kind for which theaG&overnment claims
an indemnity on behalf of the dispossessed Companies. As has alreadstdied, these acts
constitute special measures [30] which fall outside the normaltepedd Articles 6 to 22 of the
Geneva Convention, whereas the jurisdiction reserved by Article 23 rpalnag, assumes the
application of those articles. In the present case reparatiba @mutcome, not of the application
of Articles 6 to 22, but of acts contrary to the provisions of those articles.

It has not escaped the Court that the Oberschlesische supportetichémaught by it before
the Germano-Polish Mixed Arbitral Tribunal upon, amongst other things;lA8305 of the
Treaty of Versailles. This cannot, however, affect the conclusiomitigsed at by the Court, The
aim of Article 305 — to which, besides, neither the Agent nor CounstiddPolish Government
have made any allusion — is to secure to interested Parties #8ibilgpsf having recourse to
the Mixed Arbitral Tribunal, even if measures contrary to theseof the Treaty of Versailles
have been embodied in a judgment. Whatever construction in other respebtxed Arbitral
Tribunals have placed or may place upon this article, with which caotisin the Court wishes
in no way to interfere, the Court, when it has to define its jutistidn relation to that of
another tribunal, cannot allow its own competency to give way unlessonted with a clause
which it considers sufficiently clear to prevent the. possibility aofnegative conflict of
jurisdiction involving the danger of a denial of justice. The Court doexmagider that, in
regard to the applicability of Article 305 to the situation of tHeechlesische, all possible
doubt is eliminated ; it would observe, however, that it is not called tgpdecide this point.
Furthermore, it should be noted that the Polish Government, in regard dotithve brought by
the Oberschlesische before the Germano-Polish Mixed Arbitraufiai on November 10th,
1922, filed a plea to the jurisdiction on the ground, amongst others, thele A05 was not

considered as applicable in that case.
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There is, moreover, another reason which the Court feels called uporoke iin order to show
that the jurisdiction of the Mixed Arbitral Tribunal cannot be urgethis case in opposition to
the jurisdiction conferred on the Court by Article 23 of the Geneva Convention.

A careful examination of the provisions of Head Il of the Geneva Guiorebrings out-as the
Court has already had occasion to point out in Judgment No. 7 — that onefafidaemental
prin[31]ciples upon which this Head is based, as regards procedurd,ns tiiapossession may
be effected without previous notice to the real or apparent owneriaffdnim an opportunity
of being heard before the competent tribunal. It is certain — havgiagaréo the promulgation by
the Polish Government of the laws of July 14th, 1920, and of June 16th, 1922, and to the
application given to those laws-that in this case such a procedur®tbeen adopted, for the
dispossession of the Companies concerned had, in the Polish Governmentisocgreken
place outside the framework of the Geneva Convention. Consequently, the Golisrnment
cannot in this particular case require the interested Padiésok for redress of the injury
sustained by them to the tribunals which might have been open to thieenGonvention had
been applied. For, thereafter, the utmost that the interestedsPeotié&d obtain from these
tribunals would be reparation for the wrong, whereas, if that proceddrbdem followed out,
the wrong would perhaps never have occurred.

From what has been said, it follows that once dispossession has takenwithout
previous investigation of the right of ownership, the possible undertakithgsahvestigation in
order to justify such dispossession after it has taken place, cannothenfdat that a breach of
the Geneva Convention has already taken place, or affect the Court's jurisdiction.

It is, moreover, a principle generally accepted in the jurisprudanicéernational arbitration, as

well as by municipal courts, that one Party cannot avail himselfeofact that the other has not
fulfilled some obligation or has not had recourse to some means efsedrthe former Party

has, by some illegal act, prevented the latter from fulfillimg dbligation in question, or from

having recourse to the tribunal which would have been open, to him.

If, against what has just been stated by the Court, it were codtéinalethe measures
taken by the Polish Government in regard to the Oberschlesische grds8ze did not
constitute expropriation within the meaning of Head Il of the Ger@gwavention, the Court
would be called upon to repeat what it has already had occasionrotsayly in Judgment No.
7, but also in the present Judgment, namely, that if expropriation indecason of an
indemnity is prohibited by that Head, fortiori is a seizure, without compensation to the
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interested Parties, prohibited. [32]

It has been argued repeatedly in the course of the present procebdings case of
doubt the Court should decline jurisdiction. It is true that the Countisdiction is always a
limited one, existing only in so far as States have accepteonsequently, the Court will, in the
event of an objection - or when it has automatically to consider thatigue- only affirm its
jurisdiction provided that the force of the arguments militatingavo@ir of it is preponderant.
The fact that weighty arguments can be advanced to support the comtdrdt it has no
jurisdiction cannot of itself create a doubt calculated to upsgitrigsgliction. When considering
whether it has jurisdiction or not, the Court's aim is alwaysteréain whether an intention on
the part of the Parties exists to confer jurisdiction upon it. Thetigpmeas to the existence of a
doubt nullifying its jurisdiction need not be considered when, as in thenresse, this
intention can be demonstrated in a manner convincing to the Court.

* ok *

It follows from the foregoing considerations that the Court affiftegurisdiction and
reserves the suit for judgment on the merits in so far asrgt@fithe submissions of the Case of
March 2nd, 1927, is concerned, that is to say, as regards the questiorr whgtheason of its
attitude in respect of the Oberschlesische and Bayerische, whtckeahas been declared by
the Court not to have been in conformity with the provisions of Articen® the following
articles of the Geneva Convention, the Polish Government is under artiobligamake good
the consequent injury sustained by the aforesaid Companies from Jul@32d until the date of
the judgment sought”.

The other submissions (Nos. 2-4) of the Case relate to the amotnat iodemnities to
be paid by Poland, a prohibition of export affecting certain products awadlyfithe method of
payment. The Court's right to deal with these points and to granéfaser the German
Government's claim, follows from the fact of its jurisdiction to hear the claimeparation.

Whilst denying that the Court has jurisdiction to deal with claeeking reparation for a
breach of Articles 6 to 22 of the Geneva Convention, Poland, in her preyn@oanter-Gase,
has in the alternative submitted certain objections in regardcydarty, to [33] the German
submission concerning a prohibition of export and to the other submission &ffehe that
Poland should not be allowed to set off, against any amount which may las deygaration, a
claim which she has against Germany under the decision of the Coluthel League of Nations
of December 9th, 1924. The Court is not called upon to give a decision orptheteat this
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stage of the proceedings; they belong to the merits of the suit.

Consideration of the question of the forms of reparation which are sibhais this case
and of the methods of payment indicated would presuppose that the Courtisfaati Stself of
the existence of an obligation to make reparation and of the exastesitire and extent of the
injury resulting from an attitude contrary to Articles 6 to 22.

As regards conclusion No. 4 (d) of the German Case, the question wiRelhed could,

if the case arise, assert a claim to set off againstiélelr to Germany any debt due to her by
Germany remains therefore entirely reserved.

FOR THESE REASONS,
The Court, having heard both Parties, by ten votes to three,
1. dismisses the plea made by the Polish Government requesting thedCdeclare
that it has no jurisdiction to deal with the suit brought by the Gei@@/ernment on
February 8th, 1927, and reserves this suit for judgment on the merits;

2. instructs the President to fix the times for the deposit oCthater-Case, Reply and
Rejoinder on the merits.

Done in French and English, the French text being authoritative, Bettee Palace, The
Hague, this twenty-sixth day of [34] July, nineteen hundred and twewiypsan three copies,
one of which is to be placed in the archives of the Court, and the ttheesforwarded to the
Agents of the applicant and respondent Parties respectively.

(Signed Max Huber,
President.
(Signed A. Hammarskjold,

Registrar.

M. Ehrlich, Polish National judge, availing himself of the right comf@ on him by
Article 57 of the Statute, has delivered the separate opinion which follows hereafter

(Initialled) M. H.
(Initialled) A. H.

26



[35] Dissenting Opinion by M. Ehrlich.

l, regret to find myself in disagreement with certain aspetthe judgment which has
just been delivered.

I. While the Court has, in principle, jurisdiction to decide on submissimnlINI do not think
that the Court can consider that submission in the present case.

It followed from Judgment No. 7, without the necessity of an ex@iaiement, that the
Polish Government was bound to make reparation for any damage whiclactoajly and
unawfully have been inflicted; is a result of the attitude of tbiksP Government declared by
that jJudgment not to have been in conformity with certain stipulatiorieedéeneva Convention.
This is a consequence of the principle that the violation of an int@mahbbligation entails the
duty of reparation, a principle so generally accepted that in #ssifitation of international
disputes of a legal character, embodied in Article 13 of the Covehdmé League of Nations,
and in Article 36 of the Statute of the Court (of which clasdificamore will be said presently),
there is no special class of disputes as to the duty of makingatiepafor a breach of an
international obligation, as distinguished from disputes concerning tfter@e of a fact which,
if established, would constitute a breach of an international obligatis:latter class of
disputes obviously includes the former. Both the applicant and the responolesin@ents
appear to have understood Judgment No. 7 in the sense just outlined, andC@setkets out
they actually entered into negotiations with a view to determitiageparation due to the two
Companies; the Polish Government even suggested that the negotiaticarsida on directly
with the Companies concerned.

Since the jurisdiction of the Court in the present case is basediole 3, paragraph 1,
of the Geneva Convention which stipulates that: [36]
[Translation]

"Should divergences of opinion resulting from the interpretation and fieragplication

of Articles 6 to 22 arise between the German Government and trsth Rdvernment,

they should be submitted to the decision of the Permanent Court of fiteaha

Justice.",
it follows that the Court has no jurisdiction where there is no dererg of opinion. Now, the
Case says:
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[Translatior]

"Thus there is no more a divergence of opinion between the two Governtimanthe

reparation should be made, in principle, by way of a pecuniary indemnity."

The principle of reparation seems, therefore, admitted; for theretieven a divergence
of opinion as to the further question, what form reparation should take.

The jurisdiction of the Court in any given case cannot be taken torréatts contrary to
what is alleged by the Applicant. In the present case, a laakcbfasdivergence in the matter of
submission No. 1 appears from the statements of the applicant Government.

The conclusion to be drawn is not weakened by the fact that submissidnasks for
the determination of the time limits of the damage; for thesdhee logical time limits within
which the damage must lie, whether or not the Court has jurisdictiestitnate it. Nobody can
be made responsible for any damage before it has arisen, and & @siimating damage will

consider those of its aspects which, at the time of estimating, it will be in eppdasippreciate.

Il.

The judgment which has just been delivered holds that the jurisdictitre d@ourt to
entertain submissions Nos. 2-4 of the [37] Case, follows from theligtien to decide upon the
demand for reparation.

Yet in international law jurisdiction to decide, in principle, thatvialation of an
international engagement has taken place and that, consequently,jorparalue, is distinct
from jurisdiction to determine the nature and extent of reparatigeneral and the amount of a
pecuniary indemnity in particular.

| agree that the classification of international disputes (efal character) which would
be of most importance in the present case, is the classificatiopted in Article 13 of the
Covenant of the League of Nations, and reappearing in Article 36 @t#tete of the Court.
Article 36 of the Statute provides that a State may accept the jurisdiction adunte C
... in all or any of the classes of legal disputes concerning:

(a) the interpretation of a treaty ;

(b) any question of international law;

(c) the existence of any fact which, if established, would corstitutbreach of an
international obligation ;

(d) the nature or extent of the reparation to be made for the bofagh international
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obligation."

It is quite possible that a State should accept the optional clausgstance, as to
disputes belonging to class (c) only, or to classes (a) and (c)Stake in question would not
thereby accept, and would not be presumed to accept, the jurisdictionCGiufteas to class (d).
The classes were understood to be distinct, and jurisdiction to despiged belonging to one
class cannot be assumed to imply jurisdiction to decide disputes Imgldonganother class. In
the present case, jurisdiction under Article 23, paragraph 1, of thev&@uavention, relates
only to disputes which would fall, as was submitted by the respondentrBuemet;, into classes
(a) and (c).

Neither can jurisdiction to decide disputes belonging to one class cageatk from
jurisdiction to decide disputes belonging to another class, by estgrtag relative importance
of both classes; for the estimate will depend, like every questitineafelative importance of
things, on the criterion adopted as basis of the comparison. And eveonfparison could be
made with [38] the help of a universally accepted criterion, it cetildnot be inferred that
jurisdiction concerning the more important class of disputes implresdiction concerning a
different, though less important class. For the Parties might plygases conferred on a court-
and most of all on this Court-the competence to settle the mosttanpalisputes, without
wishing to burden the Court with disputes of less importance, particslace, by deciding on
the interpretation of a treaty stipulation or on the correctnegs application, the Court could
probably point the way for the solution, or prevention, of a number of dispulele the
guestion of reparation might have to be considered in each individual case.

It seems, indeed, to have been an established practice long befadofi®n of the
Covenant of the League of Nations and of the Statute of the Courgas rawhich an arbitral
tribunal was to deal with the questions of the amount of reparatidreanédde of payment, as
distinguished from or in addition to a divergence of opinion as to theiatation of a treaty or
as to a violation of a treaty or of a rule of general interndtiama to specify such powers of the

tribunal in the compromis.

M.
While jurisdiction to assess the damages and to fix the mode ofepaydoes not, in
international law, follow automatically from jurisdiction to estsblthe fact that a treaty has not
been applied, although it should have been applied, it is necessary to coms&tteer the Parties
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to the Geneva Convention did not intend to confer upon the Court that jurisdiction.

Two preliminary remarks must be made.

First, the answer to the question just formulated turns, not on thprataron of any of
Articles 6 to 22 of the Geneva Convention, but on the interpretation aléAR8 itself ; for the
guestion is, whether Article 23, paragraph 1, should be read as conferriige Court
jurisdiction to decide what reparation is due to individuals from theslP@tate (this is the
correct term used in Article 3 of the Convention) if the Polish Gowent fails to act in
conformity with Articles 6 to 22. [39]

Secondly, the intention to confer upon the Court such a jurisdiction mustéeanable
either from the wording of the compromise clause or at leasttfiernircumstances in which the
clause was drawn up, and it must be ascertainable in a way winndnskeates that the force of
the arguments militating in favour of the Court's jurisdiction is preponderant.

No affirmative answer to the question of the Court's jurisdictiorthm matter of
submissions 2-4 can be gleaned from Article 23. The words "inteipretatd application” do
not, by themselves, imply such an affirmative answer. They referdcesses, of which one,
interpretation, is that of determining the meaning of a rule, wihdether, application, is, in one
sense, that of determining the consequences which the rule at@m¢hesotcurrence of a given
fact; in another sense, application is the action of bringing aboutahsequences which,
according to a rule, should follow a fact. Disputes concerning intatfaetor application are,
therefore, disputes as to the meaning of a rule or as to whetheotisequences which the rule
attaches to a fact, should follow in a given case. Now, Artictes2@ of the Geneva Convention
do not prescribe any specific consequences which should follow if th&hRadivernment were
to disregard the rule laid down in Article 6. Therefore, although sudisragard would be a
violation of the. Convention, yet the determination of the nature and taet @ftthe reparation
would not be the settlement of a dispute concerning the interpretatmplozation of Articles 6
to 22.

The word "resulting from", used in Article 23, although different frdme words
"concerning”, "in the matter of", generally used in compromise etaus connection with the
words "interpretation and application”, does not give to Article 23 fardift meaning, which
would prevent it from remaining a typical compromise clause. Fawy @reergence of opinion
"in the matter of" interpretation or application is, in a sensiy@gence of opinion "resulting

from" interpretation or application, since, until each side has draven opinion as a result of
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the process of interpretation 'or application of the treaty (apiplican the sense of determining
the consequences which the treaty attaches to the occurrenceaof),atifere can be no
divergence of opinion in the matter of interpretation or application. Wael "resulting”
connects [40] the divergence of opinion with its nearest cause, ij@oitess of interpretation or
application.

One might be tempted to maintain that since non-application, i.e. efadusring about
the consequences which a rule attaches to a fact, is bad appliaatasince bad application is a
kind of application (in the second sense), therefore divergences of opimitim imatter of
reparation to be made for such non-application are divergences of opisigtinge from
application. Yet non-application is not application. If the treaty costailes concerning such
reparation, the determination of such reparation is clearly apphc@h the first sense) of the
treaty. But if the treaty does not contain such rules, divergencegpimibn in the matter of
reparation due for violations of the treaty are divergences of opinitreimatter of general, as
distinguished from conventional, international law.

Since, therefore, the words "interpretation and application” do not aeitesslate to
the determination of the nature and extent of reparation for theiomlat a treaty, it follows
that to base such a jurisdiction on Article 23 would require an exteigerpretation, where as
not to deduce such a jurisdiction from that article would imply theralnd not a restrictive
interpretation. In other words, a presumption must be taken to existrnbuf against deducing
that jurisdiction from Article 23. The presumption would, of course, beatedef it could be
shown that at the time of the Geneva Convention, or shortly beforentieatthe meaning of the
compromise clause was generally understood to be such as thehadaus®sv been declared to
have. But nothing has been brought to the attention of the Court to prove ocgeigltisat the
clause "interpretation and application” was considered in the graaftications, during the last
guarter of the nineteenth or in the twentieth century, up to the titine @@eneva Convention, to
comprise jurisdiction in the matter of the determination of the eatnd extent of reparation for
the violation of the treaty in question. In particular, no such deductiobe&anade from the
Postal Convention, to which reference was made, but which establispescific case of
responsibility of the postal administrations. [41]

On the other hand, it is not easy to defeat the inference fromubsaR Explanatory
Memorandum which accompanied the Russian project for an arbitration donvient899 and

which divides all possible international conflicts into two groups, orteesh comprising cases
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in which

[Translation]
"one State demands from another an indemnity of a material kindrfagds and losses
caused to itself or to its nationals by the acts of the defendaiet & of its nationals,

which it considers not to be in conformity with the faw

while the other group comprises cases in which

[Translation]
"one State demands from the other that it exercise or do notisexesrtain specified
attributes of the Sovereign Power, that it do or do not do certairfisgeacts which do

not relate to material intereéts

It is to the latter group that belong, among other disputes, the dispriesrning the
interpretation and application of treaties, some of which were eatgden the Russian project
itself. While ultimately the Conference of 1899 did not adopt the prmogsl obligatory
arbitration, even for the cases originally suggested by the Rugs@ect, the Committee
proposals accepted, in principle, the Russian division, and in all theylo$tibre proceedings of
the committees of the Conference, there seems to be nothing tetsihgge¢he division outlined
in the Russian explanatory note was not considered correct. ligsiltlitherefore, to admit that
the group of disputes concerning interpretation and application of sreatie supposed to
include ipso facto disputes concerning the amount of damages to be pas# iof the violation
of such treaties. [42]

In view, however, of the judgment now delivered, any treaty henceforvearclucied,
containing a compromise clause similar to that of Article 23 of the GeDewaention, will have

to be interpreted in the light of this judgment.

1 “Un Etat demande a un autre une indemnisationnieitépour dommages et pertes causes a lui-ménaeses ressortissants par des actes de
I'Etat défendeur ou de ses ressortissants qu'd juigtre pas conformes au droit.”

2“Un Etat demande a un autre d’exercer ou de nepaser certaines attributions déterminées du Gloaeuverain, de faire ou de ne pas faire
certains actes détermines ne touchant pas a @eétit’ordre matériel.”
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V.

The question arises whether it is permissible to interpretl&rfi3, paragraph 1, of the
Geneva Convention as conferring upon the Court jurisdiction to decide orfiglan article
should be interpreted and (2) whether, in a given case, the consequerceshvalild follow
from a given fact have followed, without giving the Court the furthergrost deciding what
reparation is due and in what way it should be made. The answer tuésson was given by
the Court in Judgment No. 7, when it dealt with the question of declaratdgments.
Moreover, while in the law of various countries it is possible to obsire development of the
institution of declaratory judgments, in international relations a meg of this Court,
establishing the fact that a violation of a treaty has occurrednbdess power of settling a

dispute than a subsequent judgment determining the amount of damages to be paid.

V.

Next it must be considered whether the general construction ofl Barthe Geneva
Convention does not make it imperative to assume that the Court, and ndribthhsal, has
jurisdiction in cases like the present. The decision contained in Jatidwee 6 is of course
binding, so far as the question, which was then before the Court, ismetcas to the question
which has now been raised, it seems that Heads | - Il ofIRdrthe Convention form one
whole. Head Il lays down the general principle of respect for aadjuights. Head Ill, while
maintaining the principle, permits of certain exceptions. It isiplessbut it is not a priori
necessary to suppose that the general remedies under Head IlJaykidown the rule, should
not be available in cases falling under Head lll, which, while dotgiexceptions, confirms the
same rule. [43]

Both interpretations being admissible, it seems that thergpissamption in favour of
that interpretation which (1) allows the individual to apply to a tribéovathe protection of his
rights, without making that protection depend on a decision of the governaraht(2)
diminishes the amount of litigation, and therefore of disputes, between States.

Of course, from now on, the judgment now passed must be considered resnilegethe

guestion in a way which could only be changed by a new agreement of both Parties.

VI.

It remains to consider whether an intention of the Parties to ¢émev@ Convention to
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confer the jurisdiction in question on the Court may not be inferred &otontemporanea
expositio, to be gathered, in the words of Sir Robert Phillimore, ftemacts of the Parties
which preceded, accompanied, and followed soon after the making of the treaty.

On behalf of the respondent Government, attention was drawn to Atlticfeal Convention
concluded by Poland with Germany on April 21st, 1921, i.e. about a year bdefarericlusion
of the Geneva Convention. That article provides that:

"Each High Contracting Party shall be entitled to refer anguties which may arise

either as to the interpretation or the application of the present Qmmveto the decision

of a permanent tribunal of arbitration ....

"The Tribunal shall decide all disputes on the basis of the provisiaimésaConvention,

and on the general principles of law, and of equity.

"It shall be competent to decide the amount, if any, of compensationrade to the

injured Party by the Party found guilty of any infraction of the prows of this

Convention."

Since both Conventions were concluded by the same Parties within asetof time,
the fact of the omission in the later Convention of a clause whidghgiearlier, supplemented
the statement of the jurisdiction conferred on the tribunal in questidhsgems to convey an
indication that the omission was intentional and that it was notedetr produce the effects
which the clause inserted in the earlier, but not in the later Convention, was to produce.

As to the attitude of the Parties after the conclusion of thev@e@envention, which is
valuable as an indication of the views of the Parties regardingldélise in question and as
calculated to throw light on the intention of the Parties at tihe ©f the conclusion of the
Convention, an inference may be drawn from the fact that the actiah wiis brought by the
German Government against the Polish Government in 1925 and which ledrtepddNos. 6
and 7, was stated, on behalf of the German Government, in the pleadings, denhand
restitution or indemnity and to have been limited to a demand for ardech, for this reason,
among others, that doubts might possibly arise whether the Jurisdiotien Article 23 relative
to divergences of opinion "concerning" the interpretation and applicatioartin stipulations
would also comprise reparation on account of an interpretation or amplicat in conformity
with those stipulations. It was added that while the German Governbeieved that in
principle such a jurisdiction should be considered as established, it detsict to burden its
Application with this delicate problem.
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It would appear, therefore, that as late as 1925 the German Govermagnhot
convinced of the undeniable correctness of the interpretation now sufjgesthing has been
alleged before the Court in the present proceedings to suggesiteivlish Government has
admitted the correctness of such an interpretation of Article 23inférence from this attitude
of both Parties is that they had at the time of the conclusion oGémeva Convention no
intention to give to Article 23 a meaning such as is now suggested.

| agree, however, that in the question of the jurisdiction of the Codrbhthe tribunals
of the Geneva Convention, the present judgment will henceforth be binding,

(Signed Ludwik Ehrlich.
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