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[. INTRODUCTION
A. The Dispute

1. The Pand in this proceeding must decide whether the United States isin breach of Articles
1202 (nationa treatment for cross-border services) and/or 1203 (most-favored-nation
trestment for cross-border services) of NAFTA by failing to lift its moratorium on the
processing of applications by Mexican-owned trucking firms for authority to operate in the U.S.
border states. Similarly, the Panel must decide whether the United States breached Articles
1102 (nationd treatment) and/or 1103 (most-favored-nation trestment) by refusing to permit
Mexican investment in companiesin the United States that provide transportation of
internationa cargo. Given the expiration on December 17, 1995 of the Annex | reservation that
the United States took to alowing cross-border trucking services and investment, the
maintenance of the moratorium must be judtified either under the language of Articles 1202 or
1203, or by some other provision of NAFTA, such as those found in Chapter Nine (Standards)
or by Article 2101 (genera exceptions).?

The Parties views are summarized as follows:

2. M exico contends that the United States has violated NAFTA by failing to phase out U.S.
restrictions on cross-border trucking services and on Mexican investment in the U.S. trucking
industry, asis required by the U.S. commitments in Annex |, despite affording Canada nationd
trestment.® Mexico believes such failureis aviolation of the nationd treatment and most-
favored-nation provisons found in Articles 1202 and 1203 (cross-border services) and Articles
1102 and 1103 (investment).*

3. Mexico adso contests the U.S. interpretation of Articles 1202 and 1203, without arguing that the
Mexican regulatory system is equivaent to those of the United States and Canada.® According
to Mexico, Mexican trucking firms are entitled to the samerights as U.S. carriers under U.S.
law, that is“ (i) condderation on their individua merits and (ii) afull opportunity to contest the

! Theinitia request for consultations on December 18, 1995 related to the requirement under Annex | that cross-border trucking
sarvices and related investment be permitted for persons of Mexico in the border states by the United States beginning December
18, 1995. However, the same condderations are gpplicable with regard to the obligation as of January 1, 2000 to permit cross-
border services throughout the United States.

2 The Panel dso notesthat Smilar questions have been raised concerning Mexico' s obligations under Annex | and Articles 1202
and 1203, in light of its aleged refusa to permit U.S. owned firmsto obtain authority to operate in the Mexican border dates,
but that specific matter is not before this Panel. See paras. 22 and 24, infra.

3MISa 61-62.

“MISat 75-81.

% Mexico do arguesthat adoption of an identical motor carrier regulatory system cannot properly be made a condition of
NAFTA implementation. MISat 62.
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denid of operating authority.”® Any other approach is aviolation of Articles 1202 and 1203.
During the NAFTA negotiations, both governments understood that “motor carriers would have
to comply fully with the standards of the country in which they were providing service.”’
However, the obligations of the Parties were “not made contingent upon completion of the
standards-capability work program” or the adoption of an identical regulatory systemin
Mexico.®

Mexico assarts that the U.S. conduct must be reviewed in light of Article 102(2) of NAFTA,
which requires that the “ Parties shal interpret and apply the provisions of the [NAFTA]
Agreement in the light of its objectives set out in paragraph 1.” Among others, the objectives
include diminating barriers to trade in services and increasing investment opportunities “in
accordance with applicable rules of internationd law.” Mexico contends that the U.S. conduct
does not further these objectives.

According to Mexico, “There are no exceptions to the relevant NAFTA provisions that could
even potentially be gpplicable.”® Mexico contends that the U.S. failure to implement its cross-
border trucking services and investment obligations is not judtified by the standards provisions
contained in Chapter Nine (standards) nor by Article 2101 (general exceptions), particularly in
light of the fact that when NAFTA was negotiated the United States was well aware that
Mexico's regulatory system was sgnificantly different from those operating in the United States
and Canada.™

Mexico charges that the U.S. inaction is motivated not by safety concerns but by political
consderations relating to opposition by organized labor in the United States to the
implementation of NAFTA’s cross-border trucking obligations.*?

The United States argues that because Mexico does not maintain the same rigorous standards
as the regulatory systemsin the United States and Canada, “the in like circumstances’ language
in Article 1202 means that service providers [from Mexico] may be treated differently in order

SMISat 75.

" MIS at 74-75, emphasis added.

8 MISat 62, 64.

9 MISat 66.

O MISa 64.

1 MISa 74-75: 81-83; 87-90.

2 MISat 70-74.
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to address a legitimate regulatory objective.’® Further, since the Canadian regulatory systemis
“equivaent” to that of the United States, it is not aviolation of the most-favored-nation
treatment under Article 1203 for the United States to treat Canadian trucking firms which are
“in like circumgtances’ vis-avis U.S. trucking firms in amore favorable manner than Mexican
trucking firms.*

8. According to the United States, the incluson in NAFTA Articles 1202 and 1203 of the phrase
“in like circumstances’ limits the nationa treatment and mogt-favored-nation obligations to
circumstances with regard to trucking operations which are like, and that because “ adequate
procedures are not yet in place [in Mexico] to ensure U.S. highway safety,” NAFTA permits
“Parties to accord differential, and even less favorable, trestment where appropriate to meet
legitimate regulatory objectives'®

0. The United States believesitsinterpretation is confirmed by Article 2101, which provides that:

nothing in . . . Chapter Twelve (Cross-Border Trade in Services) . . . shall be
congtrued to prevent the adoption or enforcement by any Party of measures
necessary to secure compliance with laws or regulations that are not

incons stent with the provisions of this Agreement, including those relaing to
hedth and safety and consumer protection.®

10.  The United States aso rgects Mexico's contention that the U.S. failure to implement Annex |
with regard to cross-border trucking services and investment was politicaly motivated. At best,
the United States contends, politica motivation is*only of margind relevance’ to thiscasein the
sense that highway safety has generated controversy in the United States!” Moreover, the
United States asserts that WTO practice isto avoid inquiring into the intent of parties accused
of WTO violations!® Theissug, rather, is“whether Mexico has met its burden of proving a
violation by the United States of its NAFTA obligations.”°

11.  Canada, which exercised itsright to participate in accordance with Article 2013, ingdts that the
mgor issue in interpreting Article 1202 is a comparison between a foreign service provider

Byscsa2
Yuscsa 23
Buscsa 3.

16 yscsat 40.
yscsa s0.
1BysPHS & 16-17.

P yscsa s0.
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providing services cross-border (here, from Mexico into the United States), and a service
provider providing services domesticaly. Canada aso contends that a“blanket” refusa by the
United States to permit Mexican carriers to obtain operating authority to provide cross-border
trucking services would necessarily be less favorable than the treatment accorded to United
States truck servicesin like circumstances®® Canada aso asserts that the United States is
precluded from relying on Chapter Nine because levels of protection established under Chapter
Nine mugt dill be consstent with the nationd treatment requirements of Article 1202 and other
NAFTA provisons?

B. Terms of Reference

12.  Sincethe Parties did not provide to the Panel an agreed Terms of Reference, under Article
2012:3, the terms of reference for this Pand are;

To examine, in the light of the relevant provisons of the Agreement, the
matter referred to the Commission (as set out in the request for a
Commisson mesting) and to make findings, determinations and
recommendations as provided in Article 2016(2).

13. Mexico requested a Commission mesting in aletter dated July 24, 1998 addressed to U.S.
Trade Representative Charlene Barshefsky. The letter included the following language which,
under Article 2012:3, serves asthe terms of reference for this proceeding:

The Government of Mexico consdersthat the refusa of the U.S. to grant a
certain amount of access to the Mexican trangporters, and permitting Mexican
persons to establish with the intent to provide transport services, according to
the provisons of NAFTA, congtitutes a violaion of the obligations of liberdizing
trade in this sector, asthe U.S. obligated itself by Annex | of NAFTA, in
addition to breaching other provisons of the treaty, including Chapter Twelve
and could cause nullification and impairment of the benefits that Mexico
reasonably expects to receive from the treaty.

14. The following abbreviations (in dphabetica order) are used herain:

CS Canadd s Submission
GAO U.S. Genera Accounting Office
FHWA U.S. Federd Highway Adminigtration

FMCSA U.S. Federal Motor Carrier Safety Administration

D csas.

2L csa 4.
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FMCSR
FTA
GATT
ICC
MFN
MIS
MPHS
MRB
MSRB
NAFTA
SECOFHI
SRB

TR
USCS
USDOT
USPHS
USSS
USTR

U.S. Federa Motor Carrier Safety Regulations
The United States-Canada Free Trade Agreement
Generd Agreement on Tariffsand Trade

U.S. Interstate Commerce Commission
Most-Favored-Nation

Mexico's Initid Submisson

Mexico's Post-Hearing Submission

Mexico's Reply Brief

Mexico's Comments on the Request for a Scientific Review Board
The North American Free Trade Agreement
Mexico's Secretary of Commerce and Industry
Scientific Review Board

Transcript of the Hearing

United States' Counter-Submission

U.S. Department of Transportation

United States' Post-Hearing Submission

United States' Second Submission

United States' Trade Representative

World Trade Organization
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15.

16.

17.

18.

19.

20.

21.

22.

[I. HISTORY OF THE PROCEEDINGS

In aletter to then-United States Trade Representative (*USTR”), Michael Kantor, dated
December 18, 1995, Mexico's Secretary of Commerce and Industry (“ SECOF"), Herminio
Blanco, requested consultations pursuant to NAFTA Aurticle 2006, regarding the refusd of the
United States Government to allow Mexican trucking firms to provide cross-border trucking
services into the border states.

Responding on December 20, 1995, Ambassador Kantor stated that Mexico and the United
States had decided to seek agreement on further safety and security measures, and that the
United States was not aware of any action or proposed action by the United States government
which could give rise to arequest for consultation under Chapter Twenty. This letter also stated
that the initiation of Chapter Twenty proceedings could adversdly affect the work currently
being undertaken by both countries transportation officias on such measures.

In aletter dated December 21, 1995, Secretary Blanco replied to Ambassador Kantor, re-
affirming Mexico's request for consultationsin light of the obligation of NAFTA to dlow cross-
border truck service. Secretary Blanco denied that there had been a decision to modify or
postpone any of the Parties NAFTA obligations.

On January 19, 1996, consultations were held between the United States and the Mexican
governments under Article 2006 of NAFTA. The consultations failed to resolve the dispute.

Ina letter to U.S. Trade Representative Barshefsky, dated July 24, 1998, Secretary Blanco, in
accordance with NAFTA Article 2007, requested a meeting of the NAFTA Free Trade
Commission “based on the refusa of the [United States] to permit (i) accessto Mexican
trangporters [from Mexico] to the States of Cdifornia, New Mexico, Arizona and Texas, and
(i) Mexican persons [to establish enterprises| with the intent to provide internationd trucking
sarvices between points in the territory of the [United States].”*

On August 19, 1998, ameeting of NAFTA Free Trade Commission took place. However, the
Commission was unable to resolve the dispute.

On September 22, 1998, the Government of Mexico requested the formation of an arbitra
pand to hear the dispute pursuant to NAFTA Article 2008(1).23

On December 10, 1999, the United States requested consultations with Mexico on Mexico's
aleged reciprocal denia of access of United States trucking service providers to the Mexican
domestic market. The United States also requested that the cross-border trucking services

2MISat 58.

BMISat 59.
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23.

24,

25.

26.

27.

action brought by the United States against Mexico, if it proceeded to a pand, be combined
with the present proceedings. The consultations between Mexico and the United States took
place on January 7, 2000, but they failed to resolve the issue or to result in an agreement to
combine the two matters before a single pand.

On February 2, 2000, the Panel was congtituted in accordance with the relevant provisions of
NAFTA by the appointments of LuisMigud Diaz, David A. Gantz, C. Michael Hathaway, J.
Martin Hunter (Chair), and Algandro Ogarrio as members.?*

Also on February 2, 2000, the United States requested a meeting of NAFTA Free Trade
Commission to discuss Mexico's dleged reciproca denia of access and again requested a
consolidation of the two cases. The United States has never officidly requested the formation of
apane onthisissue. Mexico contends that Mexico did indeed amend its laws and regulations
to implement NAFTA, and the United States did not respond to Mexico's request to provide
information supporting the U.S. complaint.® Since that time, neither the United States nor
Mexico have communicated further with the Pand regarding this issue nor discussed it in their
submissons. Mexico has dso initiated a NAFTA dispute settlement proceeding againgt the
United States regarding its refusa to authorize Mexican carriers to provide cross-border
scheduled bus service. However, there has been no further discussion on that issue before the
Panel. Consequently, the Pand does not consider that either of these matters are before this
Pand for decison.

On February 14, 2000, Mexico transmitted itsinitial submission to the NAFTA Secretariét,
U.S. Section. On February 23, 2000, the United States transmitted its counter-submission to
the NAFTA Secretariat, U.S. Section.

In accordance with NAFTA Model Rules of Procedure for Chapter Twenty (“the Model
Rules’), the Pand requested the Parties to comply with the following schedule for further
proceedings:

April 3, 2000 Mexico to file a second written submission
April 24, 2000 United States to file a second written submission
April 24, 2000 Canadato file athird party submisson

May 17, 2000 Hearing in Washington, D.C.

Canadafiled its third party submission on February 22, 2000. On April 3, 2000, Mexico
submitted its second written submission and on April 24, 2000, the United States submitted its
second written submission.

24 The Pandl is grateful toitslegd assstants. Martin Lau, Jorge Ogarrio, Nancy Oretskin, Erica Rocush, and Elizabeth
Townsend.

%5 MRS a 7, n.10; Comments of Mexico on the Initial Report of the Panel, Dec. 19, 2000, a 6-9.

7
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28.

29.

30.

31

32.

33.

In aletter dated May 16, 2000, the United States requested that the Pandl establish a Scientific
Review Board pursuant to Article 2015 of NAFTA.

The hearing was held, as scheduled, in Washington D.C. on May 17, 2000. The Parties,
Canada and the Pand reviewed the issues presented in the written submissions, including the
U.S. request for the gppointment of a Scientific Review Board. After hearing the Parties, the
Pandl invited the United States to supplement its request by identifying with adequate specificity
the proposed terms of reference of any Scientific Review Board.

At the hearing, the Panel a0 requested that the Parties file post-hearing submissions by June 1,
2000. By letter dated May 26, 2000, the Partiesinformed the Pand that they had mutually
agreed to extend the time limit for the delivery of post-hearing submissions to each other and the
Panel until June 9, 2000, due to the late receipt of the transcript of the proceedings. On June 9,
2000, the United States and Mexico filed their respective post-hearing submissions.

After reviewing the submissions of the Parties, the Pand issued an order on July 10, 2000
declining to request the establishment of a Scientific Review Board.

The Panedl met on severa occasions for ddliberations before completing an Initid Report which
was presented to the Parties on November 29, 2000.

On December 13, 2000, the Parties provided the members of the Pand with their comments on
the Initid Report.

On January 5 and January 8, 2001, in response to a request from the Secretariat on behalf of
the Pandl, the Parties provided responses to the comments of December 13.
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35.

36.

37.

38.

39.

1. FACTUAL BACKGROUND

Prior to 1980, the United States, through the Interstate Commerce Commission, granted
operating authority to motor carriers for each separate, individua route, requiring economic
judtification for each proposed service. The United States, a that time, did not distinguish
between United States, Mexican or Canadian gpplicants. However, the Interstate Commerce
Commission severdly redtricted new entry into the United States domestic for-hire motor carrier
transportation market.?

In 1980, the Motor Carrier Act “essentidly diminated regulatory barriers to entry, thereby
making it easer for U.S.,, Mexican, and Canadian motor carriers to obtain operating authority
from the ICC.”?" The Motor Carrier Act did not distinguish between United States and non-
U.S. nationals?®

At the time the Motor Carrier Act of 1980 came into force, Canada adready allowed reciproca
access for U.S. trucking operatorsin its domestic market, but Mexico did not offer such
reciprocal access.

The equa treatment in the United States of U.S. and foreign applicants for operating authority
came to an end with the passing of the Bus Regulatory Reform Act of 1982, which contained a
provison imposing an initid two year moratorium againg the issuance of new motor carrier
operaing authority to foreign carriers®

This provision applied to Canada and Mexico. However, with respect to Canada, the
moratorium was immediatdly lifted in response to Canada s Brock-Gotlieb Understanding,
which confirmed that U.S. carriers would have continued access to the Canadian market. A
Presidentid Memorandum from September 20, 1982, lifted the moratorium with respect to
Canadian trucking companies, stating, inter alia, that:

In the case of Canada, our trucking industry is not now, nor has| |
been, precluded from providing servicesinto that country.... | believe
that our nationd interest is best served by fair and equitable competition

% MISat 15.

2IMISat 15.

BMISat 15.

2 MISat 15.
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40.

41.

42.

43.

between the United States and Canadian trucking interests in our two
markets.*

In contrast, with respect to Mexico, the September 20, 1982 Presidential
Memorandum stated that:

| regret that with respect to Mexico there has not yet been progress
aufficient to justify a modification of the moratorium. A substantid
disparity remains between the relatively open access afforded Mexican
trucking services coming into the United States and the dmost complete
inability of United States trucking interests to provide service into
Mexico.3!

The President of the United States extended the 1982 moratorium with respect to Mexican
trucking companies in 1984, 1986, 1988, 1990, 1992 and 1995.% Therefore, the moratorium
continued uninterrupted.

In 1995, the respongibilities of the Interstate Commerce Commission to issue motor carrier
operating authorities were transferred to the Department of Transportation, under the ICC
Termination Act of 1995.% The 1995 Act extended the vaidity of any restrictions on operations
of motor carriers domiciled in aforeign country or owned or controlled by persons of aforeign
country imposed under the United States Regulatory Reform Act of 1982. The legidation
preserved the moratorium and the President’ s authority to modify or removeit.3*

The purpose of the moratorium was to encourage Mexico and Canada to lift their restrictions
on market accessfor U.S. firms. Therefore, the U.S. Congressimposed atwo-year initia
moratorium on foreign carriers, which could be removed or modified by the President if such
action was in accord with the nationd interes, if the foreign country began providing reciproca
access.®

Although the moratorium continued in place with regard to Mexico, there were some exceptions
alowed in order to facilitate cross-border trade. Severd categories of exceptions alowed

30Memorandum of the President, Sept. 20, 1982, 47 Fed Reg. 41721 (Sept. 22, 1982), as referenced in Mexican Initid
Submission at 16 (suspending the moratorium with regard to Canada). See also Memorandum of the President, Nov. 29, 1982,
47 Fed. Reg. 54053 (Dec. 1, 1982) (completely removing the moratorium with regard to Canada).

31 47 Fed. Reg. a 41721.

2 yscsas.

B Uscsa 5-6.

34 Uscs a 6, citing 49 U.S.C. §13902(c)(4)(B).

Byscsa 4-5.
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45.

46.

47.

48.

49.

Mexican carriers to continue entering into the United States: the commercid zone of border
towns exception, the Mexico-Canada trangit exception, the * grand-fathered” Mexican
operators exception, and the US-owned Mexican truck exception. Another exception, that of
Mexican carriers who lease both trucks and driversto U.S. carriers for their use, was alowed
until January 1, 2000. Mexican owned and domiciled motor carriers that transport passengers
ininternational charter or tour bus operations are aso subject to an exception that began in
1994.%

Mexican carriers have been permitted to operate in the commercia zones associated with
municipaities aong the United States-Mexico border since before 1982, and these operations
were not affected by NAFTA.*’

Astheregulations Sate, “U.S. motor carriers that operate exclusively within acommercid zone
are not subject to the licensing jurisdiction of the Department of Transportation.”®

Commercia zones are identified by the Interstate Commerce Commission according to the Sze
of municipalities. The more populous a border town is, the wider its commercia zone will be*
Although the zones are generaly within aradius of two to twenty miles of the nearest U.S.
border city, the ICC and Congress have expanded certain border zones beyond their previous
regulatory boundaries.*°

Mexican carriers are dlowed to enter the commercia zones, provided they have obtained a
Certificate of Regidration from the Federd Motor Carier Safety Adminidtration.* “The
gpplication process for Mexican motor carriers operating in border commercia zonesisless
extengve than the process by which carriers obtain authority to operate in the rest of the United
States." 2

The gpplication procedure congsts of aform soliciting basic information on the gpplicant,
another form identifying aU.S. lega process agent gppointed by the applicant, an application
fee and certification by the gpplicant that he has access to and will comply with Federal Motor
Carrier Safety Regulations.

36 MRS a 2-4.

3" MISa 20-21.

38 49 CF.R. §372.241, ascited in MIS a 20.

3949 CFR. §372.241.

40 Transportation Equity Act for the 21% Century, Pub. L. No. 105-178, § 4031, 112 Stat. 418 (1998); 49 C.F. R. § 372.237.

4 Asof January 1, 2000, jurisdiction over most motor carrier regulation, which was the responsbility of the Federa Highway
Adminigtration, became the responsbility of the newly-created FMCSA. USCSat 8.

“2MIS &t 22-23. See 49 C.F.R. Part 368 [Exhibit 30].

11
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50.

Sl

52.

53.

55.
56.

The Federal Motor Carrier Safety Administration reviews the carrier application for
correctness, completeness and adequacy of information. Applicants are not required to submit
proof of insurance but indde the commercia zones, the Mexican motor carrier must carry
evidence of insurance on board. This can be either trip or continuing insurance.®

U.S. safety regulations apply to Mexican carriers operating in the border zones, but FMCSA
does not gpply its on-site compliance review requirements to carriers based in Mexico.

Thus, dl cariersare fully subject to dl U.S. safety regulaions. They must aso have trip
insurance, carry evidence of the insurance of their trucks, and have U.S. registered agents.*

It gppears from the submissions of both the United States and Mexico that the vast mgority of
the Mexican trucks entering the border zones are used solely for drayage services, i.ea
Mexican tractor pulls atrailer from the Mexican side of the border into the U.S. border zone.
Thetraller isthen transferred to a U.S. tractor, which transports the trailer to itsfinal U.S.
degtination. In the current proceedings, the United States claims that most of the trallers are
U.S.-owned, but thereis dso a significant trans-shipment of goods between trailers owned by
different carriers®

Mexico and United States agreed that Mexican trucks used for drayage operationsin the
commercial zones tended to be older trucks. However, Mexico submitted that the
comparatively poorer condition of the Mexican drayage trucks cannot be taken as an indicator
for the condition of Mexican long-haul trucks.*

In 1999, 8,400 Mexican firms had authority to operate in the commercia zones*’

The second exception relates to Mexican operators that transit through the United States to
Canada. Under the provisions of 49 U.S.C. § 13501, the Department of Transportation’s
jurisdiction is limited to requiring operating authorization from carriers operating between dates
of the United States or between a date of the United States and aforeign country. Congress

B MISat 23; USSS at 24-25,

4ysssa 24. The Paties agreeto thefact that trip insurance is required, but differ asto why trip insuranceisrequired instead
of continuousinsurance. The United States denied that the use of trip insurance ingtead of continuous insurance “ demongtrates
that the United States haslittle interest in the safety of Mexican trucks operating in the commercia zones.” Rather, “[g]n
insurer’s potentid liability arising from trip insurance is just the same asthat arising from continuous insurance, and in both
casestheinsurer hasthe sameincentives to reduce its potentid ligbility.” (USSSa 24, 25). Mexico does not assert that the
United Statesis unconcerned about safety compliance, but rather that the United Statesis satified with the safety of Mexican
cariersand trallers. MIS at 70-78.

®MISa 21: USCS a 25-26.

% MRS 6.

4T ysssa 22,
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S7.

58.

59.

60.

61.

62.

has not granted the Department of Transportation the authority to require trucks trangting from
Mexico to Canada to seek operating authority.

Mexican trucks crossing the United States in trangit to Canada are unaffected by the
moratorium. Therefore, the Mexican trucks are alowed to enter the United States in trangit to
Canada and do not require any operating authorization to do so. The only forma requirements
to be complied with by Mexican trucks consgst of insurance and compliance with the U.S.
safety regulaions®®

The United States claimed that a report on Mexican domiciled motor carriers prepared by the
USDOQOT, Office of Ingpector Generd, in 1999, indicated that only one Mexican trucking firm
was then engaged in trandt operations between Mexico and Canada through the United
States.

“Grandfathered” Mexican trucking companies that had acquired operating authority prior to
1982, when the moratorium came into effect, are not affected. A totd of five Mexican carriers
are entitled to these exemptions.>

The ICC Termination Act of 1995 exempts from the operation of the moratorium US-owned
Mexican-domiciled truck companies.>

U.S.-owned, Mexican-domiciled carriers total gpproximately 160.>* Their eguipment must be
either U.S. made or imported, duty paid. These carriers are either commercid, for-hire carriers
transporting certain commodities, generally food or raw materias, or private, not-for-hire
carriers transporting their own goods.>?

Prior to the enactment of the Motor Carrier Safety Improvement Act of 1999, Mexican carriers
were able to lease out their equipment and driversto U.S. trucking companies. The provison
was intended to dlow U.S. carriers to augment their fleets without making capitd invesmentsin
new equipment.>* However, it was redlized that “this provision could be used to, in essence,
sl U.S. carrier’ s operating authority to aMexican carrier for operations beyond the

48 Usssa 2021

9 ysssa 20.

0 MRS at 2-3.

SIMISat 18.

52 ysssa 21-22.

83 ysssa 21-22.

Y uUsssa 23.
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63.

65.

66.

67.

commercia zone” Section 219 of the Motor Carrier Safety Improvement Act of 1999 ended
the leasing exception.>®

A change in the regtrictions imposed on Mexican motor carriers occurred in 1994 when
pursuant to an agreement between the U.S. and Mexico to provide reciproca treatment for
charter and tour bus operators, a Presdential Memorandum of January 1, 1994, was issued.
This Memorandum authorized the Interstate Commerce Commission to issue operating
authorities to Mexican-owned or -controlled passenger carriers for internationa routes between
Mexico and the United States and not for travel solely between U.S. destinations. This position
was preserved by Annex 1 of NAFTA, and Mexican tour operators thus continue to be
alowed to provide cross-boundary services in the United States.

Throughout the border zone transport, goods that are transshipped through the border zone
generdly remain inthe sametrailer. Thetraler istransferred between long-haul and drayage
tractors, and then back to a domestic long-haul tractor, asit crossesinto the border zone. The
Mexican traller then is kept on the U.S. tractor during the transport throughout the United
States. Such trailers are driven throughout the United States, attached to different U.S.
tractors.>®

The United States explainsits dleged lack of concern with Mexican trailers. “In practice. . . the
safety of Mexican trailer components has not been amajor issue, because eighty to ninety
percent of the trailers used in cross-border trade are in fact U.S.-owned.”’

NAFTA came into force on January 1, 1994. Under Annex | of NAFTA, the Parties are
obliged to phase-out certain reservations to Articles 1102 or 1202 (nationd treatment) and
Articles 1103 or 1203 (most-favored-nation treatment).>®

With respect to cross-border trucking service, Annex | provides that a Mexican nationa will be
permitted to obtain operating authority to provide cross-boundary trucking services in border
states three years after the Sgning of NAFTA, i.e., December 18, 1995, and cross-border
trucking services throughout the United States Six years after the date of entry into force of
NAFTA, i.e., January 1, 2000.

% The Paties di sagree asto whether section 219 was indtigated because of safety (U.S. contention) or to protect domestic
carriersfrom competition (Mexican contention). Thefacts, however, are not in dispute. (See USSS at 23-24).

% MRS 7.

57 Usssa 25-26.

58 Annex | st out each Parties reservationswith respect to exigting measures from the obligations imposed by Articles 1102
and 1202 and 1103 and 1203. It dso st out commitments for immediate or future liberdization. The Annex | commitments
oblige each party to liberdize specific sectors by dates set in the “phase-out” section of each reservation. MISat 29.
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With respect to investment, the phase-out deadline for the reservation was three years after the
dagning of NAFTA, i.e., December 18, 1995, for the establishment of enterprises providing
trucking services for the trangport of internationa cargo between points within the United
States; and seven years after the date of entry into force of NAFTA, i.e., January 1, 2001, for
the establishment of enterprises providing bus services between points in the United States.

In the month prior to the December 18, 1995 deadline, both the Mexican and the U.S.
governments were engaged in efforts to prepare for the lifting of the reservations contained in
Annex |.

A Land Trangportation Standards Subcommittee had been formed as required by NAFTA
Article 913(5)(a)(i) to implement awork program for making compatible the Parties relevant
standards-related measures for bus and truck operations. Under Annex 913.5.a-1, different
deadlines, dl based on the date of entry into force of NAFTA, were assigned for different
tasks. (1) no later than ayear-and-a-haf for “non-medica standards-related measures
respecting drivers, including measures rdating to the age of and language used by the drivers;”
(2) no later than two-and-one-hdf years for medica standards-related measures for drivers, (3)
no later than three years for “ standards-rel ated measures respecting vehicles, including
measures relaing to weights and dimensions, tires, brakes, parts, and accessories, securement
of cargo, maintenance and repair, ingoections, and emissons and environmenta pollution
levels” (4) no later than three years for standards-related measures respecting each Party’s
supervison of motor carriers safety compliance, and (5) no later than three years for
standards-rel ated measures respecting road signs.*

The work program contemplated that the Parties would make their standards-related safety
measures compatible after the deadline for alowing cross-border trucking servicesin the border
states. Also, under Article 904(3), a Party cannot apply standards-related measuresin a
discriminatory manner.%°

“Starting before the entry into force of NAFTA and since, the governments of Mexico and the
United States have actively worked to improve the coordination on the regulation of motor
cariers.”®

These effortsincluded officials of the U.S. border states and Mexican border states, the
Commercid Vehicle Safety Alliance and the Internationa Association of Police Chiefs. The
efforts involved training provided by the United States to Mexican officias in roadside
ingpections and hazardous materia ingpections, an education and media campaign to increase
Mexican firms awareness of U.S. safety regulations and increased federd funding to U.S.

¥ MISat 31-32.

O MISat 32.

6l MISat 33.
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76.

border states in order to enhance border inspection facilities.®? On August 22, 1991, Mexico
became a full member of the Commercid Vehicles Safety Alliance (together with the United
States and Canada).®® On November, 21, 1991, Mexico and the United States adopted
uniform guiddines for roadsde inspections and uniform standards for commercid drivers
licenses, and “for common standards on such criteria as knowledge and skills testing,
disqudlification, and physica requirements for drivers.”®*

On September 5, 1995, United States Secretary of Transportation Pefiaissued a press release
announcing proposed measures for the “smooth, safe and efficient NAFTA trangtion.” The
press release stated, inter alia, that

- ateam of state officias from the four U.S. border states and federd agencies
was to be established with responghilities for issues relating to the
implementation of NAFTA'’ s trangportation provisons. The team was to meet
through December 17, 1995, and beyond to ‘ensure that operations will be as
safe and efficient as possble’

- ajoint federal-state comprehensve safety compliance and enforcement
strategy applicable to border states was to be implemented, designed to
address problems that may arise as aresult of increased number of trucks
engaged in cross-border operations,

- abroad educationa campaign was to be launched with the objective of
disseminating information on motor carrier operating requirements in the United
States, Mexico and Canada.

On October 18, 1995, the ICC published in the Federd Register a proposed regulation entitled
‘Freight Operations by Mexican Carriers - Implementation of North American Free Trade
Agreement’ The ICC published another notice in the Federal Register on December 13, 1995,
“gating that the proposed regulations would be adopted as afina rule, to be effective on
December 18, 1995, the date of implementation of NAFTA's cross-border truck service
provisons.

The ICC regulations required Mexican, U.S. and Canadian applicants to certify that they had in
place asystem and an individua responsible for ensuring overal compliance with the Federd
Motor Carrier Safety Regulations. To be issued operating certificates, the carriers had to

62 The United States dediicated $4.75 million in fiscal year 1999 and $7.75 million in fiscal year 2000 to improving the border
enforcement activities. TR & 83.

8 MISat 33.

& MISat 33.

% MISat 63.
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79.

comply with all USDOT safety regulaions and with the ICC' s insurance requirements.® The
procedures for obtaining authority to provide service between Mexico and the border states
were to be identicd to those in place for applicants from the United States and Canada, except
that the application form for Mexican carriers was designated OP-1M X%’

On December 4, 1995, U.S. Secretary of Transportation Pefia stated at ajoint U.S.-Mexico
press conference that both the United States and Mexico were “ready for December 18.7%8
Then on December 18, 1995, Secretary Pefiaissued a press release which stated that although
Mexico and the United States were working to improve Mexican truck safety, because it was
not yet a completed process, the United States would accept and process applications from
Mexican trucking firms, but the gpplications would not be findlized. Therefore, no Mexican
trucks have been alowed to pass out of the pre-existing commercid zones until the United
States concludes conaultations with the Mexican government. Through thisrefusd to findize
Mexican gpplications, the United States essentidly continued the moratorium on Mexican trucks
that had been in place prior to December 18, 1995.%°

The United States explained its actions were based on the aleged lack of safety in Mexican
trucks, and referred to two dleged incidents involving Mexican trucks, one in November 1995
and the other in Fal 1995, where spillages of hazardous materia had occurred. In the latter
aleged incident, the driver of the Mexican truck was 16 years old, carried no insurance or
shipping papers and the truck involved had faulty brakes and a number of bad tires. Mexico
contends that these alleged incidents are not relevant to this dispute, because Mexico could
have presented information on severd incidents in which U.S. truck operators caused accidents
while acting in breach of U.S. law.

Aswedl, in early December 1995, the GAO, the “invedtigative am” of the U.S. Congress,
made available to the USDOT its report on Mexican cross-border trucking. The report was
officidly released on February 29, 1996. The report stated that there were significant
differences between United States and Mexican truck safety regulations. It reported that a
Mexican truck ingpection and enforcement program had been established, but was lacking the
fecilities and personnd to initiate it. They also reported that alarge percentage of Mexican
trucks operating in the commercia zones of the four U.S. border Satesfailed to meet U.S.
truck safety standards.”

%6 60 Fed. Reg. 63981 (Decamber 13, 1995).

5" MISat 37.

% MISat 70.

8 MIS at 40-42.

Ouscsa 20. Although it is undisputed that the GAO report did provide thisinformation on the Mexican regulatory system,
Mexico contendsthat it is not relevant to the issue to be decided. Mexico contends that its domestic regulations do not have to
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On December 12, 1995, thirty-two broad-based coditions, including religious, labor and
environmenta groups sent ajoint letter to President Clinton urging him to delay the
implementation of NAFTA obligations which were to become effective on December 18,
1995,

On December 15, 1995, the International Brotherhood of Teamsters, aU.S. trade union
representing, inter alia, employees of some U.S. trucking companies, initiated alegd chalenge
to the ICC’ s proposed cross-border trucking services regulation. In late December 1995 (after
the December 18 press release), the United States Court of Appedls for the Digtrict of
Columbia declined to issue an emergency injunction applied for by the Teamdters on the bas's
of the U.S argument that no Mexican applications for operating authority would be processed in
light of the Transportation Secretary’ s announcement. The case was briefed and argued by the
partiesin 1996 and then held in abeyance by the court pending a decision by the United States
to implement NAFTA'’s cross-border trucking service provisons.

On December 18, 1995, the date of implementation of NAFTA'’s cross-border truck service
provisions, the United States Secretary of Trangportation issued a second press release
announcing, inter alia, that:

Effective today, NAFTA parties will begin accepting gpplications from foreign
motor carriers for the purpose of operating in international commerce in the
Mexican and [United States] border states.”

However, the Trangportation Secretary stated that the final disposition of pending applications
will be hed until consultations between the United States and Mexico to further improve their
motor carrier safety and security regimes have been completed. To date, the moratorium is till
in place.

The press release a so announced that beginning December 18, 1995, Mexican citizens would
be dlowed to invest in U.S. carriers engaged in international commerce.

Despite its assertions that Mexican citizenswould be alowed to invest in U.S. carriers as of
December 1995, to date the USDOT maintains a complete ban on Mexican nationals owning
or controlling U.S. cargo and passenger motor carrier service providers. This ban is enforced
by the gpplication form for new operating authority, which requires that the applicant certify that
the gpplicant is not a Mexican nationa, and the carriers are not owned or controlled by
Mexican nationals. To gain approva of an gpplication to acquire an existing motor carrier, the

be harmonized with the United States domestic regulationsin order to permit individua Mexican carriersto crossinto the U.S.
border states.

Tuscsa 23, n.74.

2us. Dept. of Trangportation News, Remarks Prepared for Delivery: U.S. Secretary of Transportation Federico Pefia NAFTA
Border Opening Remarks (Dec. 18, 1995), quoted in MISat 42.

18

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



85.

86.

87.

88.

89.

90.

91.

USDOT dso requires that the gpplicant indicate whether the party acquiring rightsis ether
domiciled in Mexico or the carrier is owned or controlled by persons of that country. These
restrictions essentidly ban any Mexican investment in U.S. carriers, because the gpplications
would not be approved if they indicated Mexican ownership.”

These Satements pertaining to Mexican entities being involved in transactions are required
under 49 C.F.R. 8§ 1182.2(a)(10). It appears that there are no published or other formal
announcements of the Department of Trangportation that implement this restriction other than
the gpplication form itself. However, the operating restrictions imposed formerly by the ICC
and currently by the USDOT in effect prevent new grants of operating authority to U.S. carriers
owned or controlled by Mexican carriers.

There has been no documentation of any further U.S. public announcements of or commentary
on its decison not to implement NAFTA provisons at issue in these proceedings.

Asof July 20, 1999, the U.S. Department of Trangportation had received 184 applications
from Mexican persons to provide cross-border cargo service into the border states.”

The fact that differences exist in the two domestic regulatory systemsisnot in dispute. In their
submissions, both Mexico and the United States described in detail the U.S. trucking regulatory
system, and the United States compared its system to the Mexican regulatory system to
illugtrate the differences. Both Mexico and the United States agree that the Mexican regulatory
system is not identical to that of the United States. The disagreement is therefore whether the
differences in the domestic regulatory systems judtify the ban of the United States of Mexican
trucks entering the territory.

From December 31, 1995, until January 2000, the safety and economic aspects of motor
cariers safety were regulated by the Federd Highway Adminigration (“FHWA”), which forms
part of the United States Department of Trangportation. Since January 1, 2000, jurisdiction
over most motor carrier regulations isthe respongbility of the newly creeted Federd Motor
Carrier Safety Adminigtration (FMCSA) within the USDOT.

The USDOT grants motor carrier operating authority. The gpplication procedure for operating
authorities is based on a system of sdlf-certification: interested trucking firms must certify that
they are aware of and in compliance with al relevant safety regulations. Once a motor carrier
operating authority has been granted, safety regulations are enforced through roadside
ingpections and compliance reviews a the company’ s place of business.

The U.S. safety regulations are based on the Federd Motor Carrier Safety Regulations
(“FMCSR"). The FMCSR regulate driver hour of service, driver logbooks, and other driver

BMISat 26.

“MISat 43.
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requirements like aminimum age, qudifications, knowledge of English, and understanding of
highway traffic sgnsand sgnds. Drivers are dso liable to be tested for controlled substances
and dcohol. The commercid trucking equipment must include safety-related equipment and the
motor carrier itsdf is under an obligation to ingpect and maintain al commercid vehicles under
its contral. This obligation aso includes the employment of personnd sufficiently qudified to
carry out maintenance and inspection work.

The FMSCA carries out both roadside inspections and on-site compliance reviews of trucking
companies. Thelatter involves areview of safety related records kept on the premises of the
truck company. Trucking operators receive a safety rating on the basis of these ingpections and
cariers assigned an ‘unsatisfactory’ rating may be prohibited from operating commercia motor
vehicdles.

In order to maintain highway safety, the United States has taken a number of steps, which
include putting in place a comprehensive system of rigorous vehicle and operator safety
standards; imposing gtrict record keeping rules, and backing up those stlandards and rules with
road sde ingpections, on-site audits and ingpections and effective pendties; and a continuing
commitment of enforcement resources and personnel. This system provides a high degree of
assurance that the great mgjority of commercia trucks operating in the United States each day
meets minimum U.S. safety sandards.”

A separate system of hazardous materias regulations, contained in the Hazardous Materids
Regulations, exigs.

The United States explained that severd of its key truck safety regulations and requirements are
not incorporated in the Mexican carrier safety regulaions. Thereis no regulation of driver hours
of sarvice, and gpart from motor carriers carrying hazardous materids no requirement to
maintain adriver logbook. There are no specific Mexican regulations governing the condition
and maintenance of commercid truck safety equipment. Again, with the exception of vehicles
trangporting hazardous materials, Mexican trucks are not required to undergo periodical
ingpections.

In respect to hazardous materids, the United States stated that the Mexican regulations follow
closdly the United Nations Recommendations for the Transport of Dangerous Goods but
nevertheless sgnificant gaps remained.

The United States and Mexico therefore agree that there are substantia differences between the
United States and Canadian regulatory systems and the Mexican regulaory system. For
example, dthough Mexico does have in place some hazardous materids regulations, they do not
provide detailed congtruction, ingpection and operating requirements, such as the sysemsin the
United States and Canada. Both Parties also agree that U.S. and Mexican transportation

P Uscsa 47.
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officids have been working together to enhance the Mexican safety regime and to develop
cooperative exchanges.”

98.  Moreover, the United States observes that since 1995 it has been continuoudly undertaking
efforts to improve the inspection facilities on the U.S. side of the border with Mexico. Specid
funds have been alocated to U.S. border states to increase ingpection activities. The number of
full-time ingpectors at the border has been increased by a factor of threeto atotal of forty. The
building of inspection facilities and cooperation between various agencies responsible for truck
safety and related issues has dso increased.

99.  Through the detailed descriptions of the domestic regulatory systems of the Parties, it was
shown that there are differences in the systems, and that both Parties are working to harmonize
them. However, the United States contends that these regulatory system differences judtify their
not alowing Mexican trucks into the U.S., while Mexico contends thet interna regulatory
sysems areirrelevant to the operating authority of individud carriersin the United States.

100. Asexplained in the Introduction, the focus of the dispute iswhat action is required by the
Parties under the nationa trestment and most-favored-nation obligations of NAFTA (Articles
1202 and 1203, and Articles 1102 and 1103), and what Annex | reservations permit the
Partiesto do. Also centrd to the dispute is whether or not there are any exceptionsin NAFTA
which could justify the actions of the United States in failing to permit the cross-border trucking
services by Mexican trucks carrying internationd cargo into the United States.

6 uscsa 3, 44.
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V. CONTENTIONSOF THE PARTIESAND CANADA

The arguments of the Parties and Canada were summarized in the Introduction. Now follows an
in-depth description of the contentions of Mexico, the United States and Canada, as presented
to the Pandl in this proceeding.

A. Mexico's Contentions

Mexico provided an extensive discussion of the facts surrounding the dispute, including an
overview of U.S. law on authorizations to provide motor carrier cargo and passenger Services,
asummary of NAFTA provisions reaing to the cross-border trucking dispute,”” and an
account of the dleged reversd of U.S. willingness to comply with its NAFTA obligations.”
Mexico's primary contentions are as follows:

The United States agreed to phase out its moratorium on cross-border
trucking and bus services, and on investment in enterprises established
in the United States, that provide such services. Thiswasto be
accomplished through a combination of two sets of provisons. (i) the
obligation to accord national treatment and most-favored-nation
trestment to service providers and investors of another Party, and (ii)
the dimination of reservetions from the nationa treetment and mogt-
favored-nation treetment obligation for trucking and bus services, and
investment in providers of those servicesin accordance with the
schedules st out in the reservations.™

Mexico asserts that Mexico's burden under Rule 33 of the Model Rules of Procedure
for Chapter Twenty—of establishing that the United States measure isinconsstent with
provisons of the Agreement—is met by a showing that “the U.S. Government has
refused to process applications for Mexican motor carriers without proper
justification.”°

Mexico argues that the United States, under Rule 34 of the Modd Rules, given that it is
assarting the gpplicability of an exception under NAFTA, has the burden of establishing
that the exception applies.

T MISat 4-31.

8 MIS at 33-55.

P MISa 61

80 MISat 69.

22

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



105.

106.

107.

108.

Mexico asserts that this Pand must interpret NAFTA in accordance with the
requirements of Article 102(2), which provides that “ The Parties shal interpret and
apply the provisons of this Agreement in the light of its objectives set out in paragraph 1
and in accordance with applicable rules of internationa law.”8!

This means, in essence, the Article 102(1) objectives of diminating “barriersto tradein,
and facilitate the cross-border movement of goods and services between the territories
of the Parties; promote conditions of fair competition in the free trade ares; and incresse
substantialy investment opportunitiesin the territories of the Parties, among others.”?

Mexico citeswith approva Tariffs Applied by Canada to Certain United States
Origin Agricultural Products (CDA-95-2008-01), which states, inter alia, that “Any
interpretation adopted by the Panel must, therefore, promote rather than inhibit
NAFTA'’s objectives.”

Mexico dso notes the applicability of the Vienna Convention on the Law of Treeties, in
particular the Article 31 requirement that “A treety shdl be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in light of its object and purpose” Thisisthe “garting point of an
interpretation of NAFTA."8 Mexico further urges that the Pandl observe the “principle
of effectiveness’ in which any “interpretation must give meaning and effect to dl the
terms of the treaty.”®®

Under Article 105 of NAFTA, “The Parties shdl ensure that all necessary measures are
taken in order to give effect to the provisons of this Agreement.”  Although the United
States clamsthat it has not yet made dl the necessary preparations for opening the
border, which is contradicted by Transportation Secretary Pefia s remarks delivered on
December 4, 1995, Mexico asserts that failure to prepare is not an excuse.

“Otherwise, the Parties would be free to circumvent virtualy any provison of NAFTA
on that basis, contrary to the principle of effectiveness.”®

81 MIS at 66.

82 MISa 66.

BMISa 67, citing In the Matter of Tariffs Applied by Canada to Certain United States Origin Agricultural
Products, CDA 95-2008-01, Find Pand, para. 122 (Dec. 2, 1996).

84 MIS at 67-69.

85 MISat 69.

86 MISat 83-84.
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Mexico asserts that no NAFTA provison entitles a party to impose its own laws and
regulaions on the other. This would be an unacceptable interference in the sovereignty of
another sate, and certainly not something to which any party to NAFTA has committed.®’
Therefore, Mexico is under no obligation under NAFTA to enforce U.S. slandards, despite
cooperation between the United States and Mexico to make the regulatory systems compatible
“from day one.”®8

However, according to Mexico, the United States has made adoption of an identica system of
motor carrier regulation a condition of NAFTA implementation, even though NAFTA
contemplates that harmonization would not be a condition.®

Mexico assarts that the U.S. obligations under NAFTA were undertaken while the Mexican
and U.S. governments were fully aware that their respective stlandards for motor carrier
obligations were not identical.

Mexico gates that implementation of the market access commitments for truck and bus services
was not made contingent upon completion of the slandards-competibility work program. While
awork program was adopted with the aim of making standards related measures compatible,

implementation of the market access commitments for land
transportation services was not made contingent upon completion of the
standards-compatibility work program. . . . Rather, the governments
contemplated that motor carriers would have to comply fully with the
gtandards of the country in which they were providing service. In other
words, there was a clear expectation that a Mexican motor carrier
applying for operating authority in the United States would have to
demondtrate that it could comply with dl requirementsimposed on U.S.
motor carriers [while trangiting the United States].*

Given this Stuation, “thereis no vaid judtification for the refusa to alow cross-border
service on the basis that Mexico has not adopted a domestic motor carrier safety
regulation system compatible to that of the United States.”*

In its post-hearing submission, Mexico emphasized that “no officid study was ever
undertaken to provide support for the U.S. measures, and no steps were taken under

8 TRat 27.

88 MISa 83-85.

8 MISa 64.

O MISa 74-75.

T MISa 75.
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U.S. domestic legd procedures to adopt a safety-based regulation for Mexican
carriers.”%

Mexico contends that the U.S. government, through its actions and laws, has
demondtrated that it does not believe that Mexican carriers, Mexican trucks or Mexican
drivers are inherently unsafe or otherwise unsuitable to operate within U.S. territory.
Rather, in 1995, the United States singled out one category of authorizations-those for
the international cross-border service specificaly authorized by NAFTA—and refused to
implement it as a gesture of support to certain domestic politica interests®?

Mexico, in discussing the state of drayage operations near the border, contends that
while the United States does not regulate border zone carriersin the same way as
interior carriers, the United States is perfectly free to do so but has chosen not to. The
fact that the United States is satisfied with the safety compliance of Mexican carriersis
confirmed, according to Mexico, by the fact that the United States has made no effort
to regulate the transfer of Mexican trailersto U.S. tractors®* Moreover, “eveniif the
U.S. government actudly were motivated by concerns over safety and security, it has
not proceeded in the appropriate manner.”%

Mexico bedievesthat the U.S. “flagging” action, which determines “that Mexican motor
cariers, asaclass, are too dangerousto alow in the United States’ is not only factualy
incorrect, but the “flagging” action isadenid of nationd treatment. U.S. carriers, unlike
Mexican cariers, “are entitled under U.S. law to both (i) consideration on their
individua merits and (ii) afull opportunity to contest the denid of operating authority.
Both of these rights have been denied to Mexican carriersin violaion of the
NAFTA."%

Mexico notes the ICC’ s decision on November 30, 1995, not to impose on Mexican
gpplicants requirements that are substantiadly different from those imposed on other
motor carrier obligations. According to Mexico, the ICC acted in light of the NAFTA
national treatment requirements, despite pressure not to do so from the Teamsters
Union, basing its conclusion in part on the “ asence of evidence that Mexican gpplicants

2 MPHS at 1.

B MRS 1-5.

“MRSa 5-7.

B MISat 64; see para. 124, infra.

B MISa 75.
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are more likely than domestic carriers to ignore or misapprehend the detailed
verifications on the gpplication form or to submit untruthful certifications. . "’

119. Mexico aso assarts denid of most-favored-nation treatment as required under NAFTA
Article 1203, in that “ The U.S. Government accords nationd treatment to Canadian
motor carriers, with none of the restrictions imposed on Mexican carriers.” The U.S.
basis for such differentia trestment—that Canadian domestic regulation of motor carriers
is“compatible’ with that of the United States under an April 1994 mutud recognition
agreement—is disngenuous. Actudly, the United States accorded nationa treatment to
Canada as early as 1960, long before the 1994 Memorandum of Understanding.®®

120. Indiscussng the phrase “in like circumstances,” Mexico indicates its disagreement with
the United States over the scope of the term. According to Mexico, the U.S. Counter-
Submission suggests that the term “in like circumstances’ somehow should be
interpreted as creating a blanket exemption from the obligation of nationd trestment
when a Party assartsit is protecting hedlth and safety. Mexico believes, however, that
the negotiating history of NAFTA does not support thisinterpretation.*

121. Mexican carriers are seeking to provide long-haul truck service-the exact same type of
service provided by U.S. and Canadian carriers. Especidly given the negotiating
history of NAFTA, which shows that the Parties agreed that the term “service providers
... inlike circumgtances’ was intended to have the same meaning as “like services and
service providers,” there can be no question that individual Mexican carriers are “in like
circumstances’” with U.S. and Canadian carriers.

122.  According to Mexico, the source of the “in like circumstances’ language was the United
States-Canada Free Trade Agreement (“FTA”), Article 1402.2° Thislanguage,
according to Mexico, “did not authorize a Party to withhold national trestment on the
grounds of protecting hedth and safety.” Rather, “the term “in like circumstances was
intended to serve afunction anadogous to the role of the term *like product’ in matters
involving trade in goods-that is, to ensure that comparisons are made of the regulation
of reasonably similar services and companies.”**

' MISa 76-77, citing Brief for U.S. Department of Justice and U.S. Department of Transportation at 19-23, filed in
International Brotherhood of Teamstersv. Secretary of Transportation, No. 96-1603.

BMISa 79.
9 MRSt 10.
100 MRS at 11, citing FTA Article 1402,

101 MRS & 11.
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123.

124.

125.

126.

If the fact that Mexican carriers are domiciled in Mexico required some adjustmentsin
the application process or the oversight system, Mexico believes that the United States
could have made those adjustments. “In other words, even if Mexican carriers were
somehow not exactly ‘like U.S. and Canadian carriers, it was within the power of the
United States to impose requirements that would make them ‘like” The United States
did not adopt any such requirements, but instead arbitrarily refused to alow Mexican
carriers from doing busness in the United States (and even then, only in circumstances
where they might compete directly with U.S. carriers).”1%

Mexico supports this interpretation by noting thet if the smple fact that aservice
provider isfrom a particular country was sufficient to condtitute “unlike circumstances’
with domestic companies, NAFTA nationa trestment obligation would have no
meaning.1®

Mexico further argues that national and most-favored-nation (“MFN”) treatment may
not be made conditional “on adoption by another Party of laws and regulations that the
first Party deems desirable.” The United States, in this respect, hasfailed to
demondtrate “why Mexican regulation of service providersin Mexico-the vast mgority
of whom will never enter the United States— should be considered relevant to its
trestment of the small number of Mexican carriers seeking authorization to provide
service within U.S. territory.” Nor has the United States offered any explanation asto
how these NAFTA obligations could be considered “ conditiona on the adoption of
identica or equivalent regulatory systems."%

Mexico, apparently anticipating possible reliance by the United States on Chapter Nine
(which did not occur), argued that should the Pand conclude that the U.S. moratorium
isinfact

a[safety] measure, based on a specid safety standard for Mexican

carriers, or to enforce that safety standard, it would have to conclude

that the U.S. actions were aviolation of NAFTA, . . . [ag] the U.S.

Government did not comply with the procedura requirements of

NAFTA Chapter Nine; it did not conduct an assessment of risk of any

kind to support its purported safety standard as required by NAFTA

Article 907, and it never published the standard or solicited public

comments in compliance with Article 909.1%

102 MRS & 13.

103 MRS & 14-15.

104 MRS & 15-16.

105 MPHS & 3.
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127.  According to Mexico, the United States has “prohibited Mexican gpplicants from
completing the gpprova procedures through its refusal to process any applications.”
U.S. conduct has effectively precluded Mexican carriers from “any possbility of
compliance with standards-rel ated measures.”*% Also, “the purported standard is
subjective and arbitrary . . . and therefore violates NAFTA Article 904."97 According
to Mexico, under Chapter Nine (standards-related measures), a complete ban on
Mexican carriersisaviolation of Article 904(3) and is not otherwise permitted by
NAFTA, because it fals to give Mexican carriers an opportunity to comply with U.S.
standards.’®®

128. Nor, Mexico asserts, isthe exception provided in Article 904(2), which permits each
Party, “in pursuing its legitimate objectives of safety or the protection of human, animal
or plant life or hedth, the environment or consumers,” to “establish the level of
protection that it considers gppropriate’ relevant here. U.S. government actions were
not in fact taken “in pursuit of ‘legitimate objectives of safety.” The United States has
failed to establish a‘leve of protection’ but instead has smply prohibited Mexican
motor carriers from engaging in operations that might lead to competition with
domestic motor carriers.'®

129. Mexico chargesthat “the United States has been applying a different standard than the
oneit appliesto U.S. and Canadian applicants,” in that “U.S. and Canadian gpplicants
are permitted to self-certify compliance, are consdered individudly on their own merits,
and are given theright to apped the denid of their applications. In contragt, all Mexican
goplicants have been labded as unreliable and unsuitable, pursuant to an unknown
eva uation methodology that has never been formaly adopted.”*'® Thisisaviolaion of
Article 904(2) (governing the establishing of levels of protection) and Article 907
(requiring arisk assessment) that was put in place to avoid “ arbitrary or unjudtifiable
ditinctions between similar goods and services."

130. Consequently, Mexico concludesthat “even if the United States could be deemed to be
applying a safety standard, that standard was not adopted in accordance with the

16 MmiSa 82,

07 MIS a 82-83.
18 MRS & 14-15.
Ve Y7

MO MPHS &t 9.

1 MPHS at 10, quoting from Article 907(2).
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procedura requirements of NAFTA Chapter Nine. Consequently, enforcement of that
standard directly violates the NAFTA "1

131. Mexico bdievesthat the United States cannot use Article 2101 asjudtification for its
inaction. With regard to the generd exceptions, Mexico observes that Article 2101(2)
providesin pertinent part:

Provided that such measures are not gpplied in a manner that would
condtitute ameans of arbitrary or unjudtifiable discrimination between
countries where the same conditions prevail or a disguised restriction on
trade between the Parties, nothing in . . . Chapter Twelve (Cross-
Border Tradein Services) . . . shdl be construed to prevent the
adoption or enforcement by a Party of measures necessary to secure
compliance with laws or regulations that are not inconsistent with the
provisons of this Agreement, including those rdaing to hedth and
safety and consumer protection.

132. Mexico notesthat Article 2101(2) permits NAFTA-inconsstent measures only “if the
laws or regulations with which compliance is being secured are themsalves not
inconsistent with the Agreement.”*%3

133. Mexico dso assarts that the scope of Article 2101(2) should be interpreted in light of
long-ganding GATT (Generd Agreement on Tariffs and Trade) practice, andogous to
the GATT Article XX(d) generd exceptions. In

12 MPHS a 12.

113 MIs a 87-90.
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addition to the requirement that the “laws or regulations’ not be inconsstent with the
agreement, the measures must be “necessary to secure compliance’ and not be applied
in amanner that would result in unjustifigble discrimination or a disguised redtriction on
internationd trade.™**

134. Article 2101(2) could not be rdevant unless the Party generdly alows the cross-border
service, but seeksto adopt or enforce other measures that may be inconsistent with
NAFTA, in order to secure compliance with the principa law or regulation. In other
words, Article 2101(2) only covers measures designed to prevent actions that would be
illegal under the principa law or regulation. The refusal to process gpplications by
Mexican persons cannot be justified under Article 2101 because the U.S. government
is not acting to secure compliance with any law or regulation. In addition, the U.S.
measure is an arbitrary and unjustifiable discrimination againgt persons from Mexico and
adisguised regtriction on trade.!*®

135. Mexico notes that there has been no agreement between the United States and Mexico
to negotiate an amendment to NAFTA that would authorize U.S. delaysin
implementing the cross-border trucking provisons. Participation by Mexico in
unsuccessful settlement discussions condtitutes no waiver of Mexico's rights under
NAFTA ¢

136. Mexico further assertsthat NAFTA language “provided that such [exceptiondl]
mesasures are not applied in amanner that would congtitute a means of arbitrary or
unjustifiable discrimination between countries where the same conditions prevail or a
disguised restriction on trade between the Parties’ and are “necessary to secure
compliance with laws or regulations that are not inconsstent with the provisons of this
Agreement” isindicative of the Parties’ intent “that NAFTA Article 2101(2) be
interpreted in the same manner as GATT Article XX (d).”**” Under these
circumstances, “GATT and WTO jurisprudence on the interpretation of GATT Article
XX(d) should be consdered highly probative of the meaning of NAFTA Article
2101(2) including Canada — Certain Measures Concerning Periodicals,*® U.S. —

M Misat 89, quoting from United States - Section 337 of the Tariff Act of 1930, [GATT] Panel Report adopted Nov. 7,
1989, BISD/34S [hereinafter Section 337].

1S MIsat 9.
116 MIS a 90-91.
W MPHS & 12.

118 canada — Certain Measures Concerni ng Periodicals, [WTO] Pand Report adopted Mar. 14, 1957, WT/DS31/R
[hereinafter Periodicals).
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Standards for Reformulated and Conventional Gasoline'® and U.S. — Import
Prohibition on Certain Shrimp and Shrimp Products.”*?°

137. Mexico notes that the United Statesinvoked the “ necessary” language in Reformulated
Gasoline and United States - Section 337 of the Tariff Act of 1930 in contesting
Canadain Periodicals, dthough the Pand in Periodicals did not reach the issue in its
decision.?? After reviewing the Pand and Appellate Body decisionsin Reformulated
Gasoline, Mexico notes:

[thus, the Appellate Body] held that the requirement that a Party adopt
measures reasonably available to it that were the least inconsstent with
the GATT derived from the obligation in the introductory dlause to
Article XX that GATT-incond stent measures not conditute unjustifiable
discrimination or adisguised redtriction on trade. 1t dso found that the
failure of agovernment to adequately pursue the possibility of inter-
governmenta cooperative arrangements for enforcement was
conclusive evidence that the government had not adopted measures
reasonably available to it that were the least inconsstent with the
GATT.*%#

138.  Hndly, dting Shrimp, Mexico notes that the Appellate Body “held that the ‘rigidity and
inflexibility’ of the U.S. measure, in requiring that foreign countries adopt a regulatory
program ‘essentidly the same’ asthat of the United States, condtituted arbitrary
discrimination within the meaning of Article XX’ sintroductory dause”'?*

139. Intermsof the ingtant case, Mexico argues that Reformulated Gasoline and
Periodicals demondrate that the U.S. moratorium must secure compliance with
another law or regulation that is NAFTA-consstent; the moratorium must be necessary
to secure compliance; and the moratorium must not be applied in amanner that would

119 United States - Standards for Reformulated and Conventional Gasoline, WTO Appdlate Body (WT/DS/9, May
20, 1996) [hereinafter Refor mulated Gasoline].

120 MpPHS at 12-13; US- Import Prohibition of Certain Shrimp and Shrimp Products, WTO Appellate Body
(WT/DS58/ABI/R, Oct. 12, 1998) [hereinafter Shrimp].

121 section 337.
122 MPHS & 15-16.
123 MPHS at 19.

124 MPHS a 20-22.
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140.
141.

142.

143.

144.

condtitute ameans of arbitrary or unjudtifigble discrimineation between countries where
the same conditions prevail or a disguised restriction on trade.'®

According to Mexico, the U.S. moratorium does not meet these criteria®

Mexico notes thet the relevant provisons of Annex | deal with existing non-conforming
measures and their liberadization. Indeed, consistent with the objectives of NAFTA,
liberdization, whether contained in the Phase-Out or Description element, isthe
fundamenta aspect of the reservations, and it takes precedence over every other
element, including the measure itsdf. “The Phase-Out ements of the U.S. reservations
for motor carrier services do not contemplate any other type of exceptions. They took
effect on the dates specified therein, and on those dates created binding obligations.”*?

Mexico contends that no exception in NAFTA appliesto the U.S. inaction. Articles
1206 (services) and 1108 (investment) provide for specific reservations, including
Articles 1102 and 1202 (national treatment) and Articles 1103 and 1203 (most-
favored-nation treatment), as limited by the introductory note to Annex I.

Mexico does not believe that the Pand should “reach the issue of whether the United
States has committed a nonviolation nullification or impairment of benefits Mexico
reasonably expected to accrue from NAFTA, because Mexico has dready identified
severd direct violations” Should the Pand nevertheless do so, “Mexico believes that
aspects of the Procurement case decison are useful in evauating how the pertinent
terms of NAFTA should beinterpreted in thiscase” Korea - Measures Affecting
Government Procurement is rlevant because it confirms the gpplication of the
principleof pacta sunt servanda in Article 26 of the Vienna Convention on the Law of
Tregtiesto “the interpretation of the WTO agreements and to the process of treaty
formation under the WTQO.”*?® Notably, Procurement, “by highlighting the requirement
of good faith performance of tredties, helpsto illustrate a fundamenta problem with the
U.S. postioninthisdispute” Mexico beievesthat the United States regrets thet it
made concessions on cross-border truck service.'

Mexico, observing the unconditiond nature of Annex |, notesthat in the Land
Standards Committee under NAFTA, “the Parties did not expect to make their
standards compatible until after the date by which the United States was to begin

125 MPHS at 22-23, emphasis supplied.

126 MPHS at 23-25.

7 Misa 8.

128 MPHS a 31-33.

129 MPHS & 32.
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145.

146.

147.

alowing additiona cross-border truck service. . . . NAFTA does not contemplate that
Mexico would have to adopt domestic regulationsidentica or equivaent to those of the
United States before its motor carriers would be alowed to provide cross-border
service." %

The combination of Annex I, the Land Standards Committee' s understanding, Chapter
Nine, Article 2101 and the apparent U.S. belief “that it was obligated to alow
additional Mexican carriersto provide cross-border service as of December 1995,”
lead Mexico to conclude that:

the “ordinary meaning” of NAFTA, as understood not only by Mexico
but dso by the United States, was that Mexican-owned carriers would
be accorded national and most-favored-nation trestment in their ability
to obtain operating authority to provide cross-border truck servicein
the border states as of three years after the date of signature of
NAFTA, and throughout the United States as of Six years after the
entry into force of NAFTA. This meant that Mexican-owned carriers
would be dlowed to gpply pursuant to the same or equivaent
procedures, and be evauated based on the same criteria, asthose
applied to U.S. and Canadian carriers, absent areasonable
modification adopted in accordance with an applicable NAFTA
exception. 3!

Mexico contends that the United States has breached its Annex | and nationa treatment
obligations to permit investment in the U.S. motor carrier indudtry, precluding Mexican
nationas from establishing an enterprise or investing in existing U.S. enterprises that are
currently operating in international commerce. Mexico bdievesthisis aso adenid of
MFN treatment, because there is no such restriction on Canadian persons' ability to
invest in U.S. motor cariers.*®* Despite the requirement to phase out the existing U.S.
regtrictions, the U.S. Government has not yet diminated the requirement that an
applicant seeking to acquire an exigting U.S. trucking company certify that it is not
domiciled in Mexico or controlled by a person of Mexico.**

Mexico notes that “the United States expresdy acknowledged that the ban on Mexican
investment was not based on concerns about safety” but, rather, quoting the U.S. agent,

130 MPHS at 34.

Bl MPHS & 36.

132 IS a 80-81.

133 MIsa 79-81.
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“arose from the moratorium, it’s part of the moratorium that is il in place”3* Thus,
athough the United States argued in its written submissions that Mexico mugt identify a
specific Mexican nationd who isinterested in investing, a the hearing it Sated that even
if Mexico could identify a potentia investor, thiswould not be sufficient for the United
States to concede aNAFTA violation. The United States declined to provide an
explanation for this postion. Under these circumstances, Mexico submits that the U.S.
violation of Articles 1102 and 1103 has been clearly established.*®

148. Mexico notesthat U.S. law continues to require an applicant for new motor carrier
authority in the United States to certify that it is not a Mexican nationa or controlled by
Mexican nationals, submitting a statement to that effect. The same gppliesto transfers
of exigting operating authority. “Under these circumstances, it would be unreasonable
to expect that Mexican carriers would attempt to seek approva to establishaU.S.
carrier or to acquire an existing U.S. carrier.”**® Mexico asserts that under well-
established GATT and WTO principles,

where ameasure isinconsstent with a Party’ s obligations, it is
unnecessary to demondirate that the measure has had an impact on
trade. . . . Where there have been direct violations of NAFTA, asin this
case, there is no requirement for the Pand to make afinding that
benefits have been nullified or impaired:; it is sufficient to find that the
U.S. measures are incongistent with NAFTA 13

149. Oneof Mexico's core arguments is that, notwithstanding U.S. assertions that
postponement of implementation of the truck services provisions was based on safety
concerns, the real U.S. motivation was politica condderations rather than safety. In
support of this contention, Mexico cites pre-December 18, 1995 statements by
Trangportation Secretary Pefia and various state government officidsasto U.S.
readiness for implementation. Mexico dso cites, with disapproval, press accounts of
Teamgters Union influence on the U.S. Government decision to postpone
implementation initidly, and on political consderations thet have led to further
postponements.**®

1 MPHS a 4.
15 MPHS a 5.
16 MRS a 8.
13" MRS & 9-10.

138 MIS a 70-74.
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150.

151.

152.

153.

154.

Mexico again argues that the U.S. motivation is rlevant, at least to issues arisng under
Article 904, but agrees that it is not relevant under provisions such as 2101(2), as“a
measure can fail to meet NAFTA’ s requirements even when a government in good faith
intended that safety be the primary purposeof the measure.”**®

Mexico argues that the U.S. ban on issuing operating authority to additiona Mexican
carriersto provide long-haul service within the United States is not a safety measure,
but rather an “economic embargo.”**°

As part of NAFTA, the United States agreed to lift the moratorium so that additional
Mexican carriers could provide cross-border long-haul truck service. “But . . . [n]o
steps have ever been taken under U.S. domestic law to convert the economic embargo
into another type of regulation. . . . In fact, the Department of Transportation never
rescinded the regulationsit had findized in late 1995 that would have dlowed Mexican
carriers to apply for authority under the same procedures and standards applicable to
U.S. and Canadian carriers. Thus, under U.S. domestic law, the continuing moratorium
on dlowing Mexican carriers to apply for operating authority officidly remains an
economic embargo.” 4!

B. The United States Contentions

According to the United States:

[t]he Mexican safety regime lacks core components, such as
comprehensive truck equipment standards and fully functioning roadside
ingoection or on-gite review systems. In light of these important
differences in circumstances, and given the experience to-date with the
safety compliance record of Mexican trucks operating inthe U.S.
border zone, the United States decision to delay processing Mexican
cariers gpplications for operating authority until further progressis
made on cooperative safety efforts is both prudent and consistent with
U.S. obligations under the NAFTA. 42

Thus, the United States is not obligated to grant Mexican trucking firms operating
authority when there are not yet adequate regulatory measuresin placein Mexico to

139 MPHS at 8-9.

140 MPHS at 6-7.

YL MPHS & 6-7.

142 yspHS a 2-3.
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155.

156.

157.

ensure U.S. highway safety.’*®  The United States asserts “that NAFTA contains no
such requirement. To the contrary, under NAFTA' s nationd treatment and most-
favored-nation obligations, aNAFTA Party may treet service providers differently in
order to address alegitimate regulatory objective.”*4

According to the United States, Mexican carrier safety cannot be assured on a case by
case basis. “A carrier-by-carrier approach, however, cannot effectively ensure safety
compliance by Mexican motor carriers operating in the United  States. Rather, asthe
United States has explained, highway safety can only be assured through a
comprehensve, integrated safety regime. It isfor this reason that the United Statesis
working with Mexican officias to develop comparable motor carier safety systems.”14°
Nor can the United States, as a practica matter, ingpect every truck asit crosses the
border .14

The United States notes the deficiencies of the Mexican oversight system:

The Government of Mexico cannot identify its carriers and drivers so
that unsafe conduct can be properly assigned and reviewed. While we
understand that the Government of Mexico is engaged in an extensve
effort to register dl of its motor carriers and place them in a database
that would facilitate the assgnment of safety data, that database does
not contain any safety data. Therefore, Mexico cannot track the safety
fitness of its carriers and drivers. . . . Without such carrier safety
performance history, the United States cannot conduct a meaningful
safety fitness review of Mexican carriers a the gpplication stage. '

The United States aso contends that it would be futile to try to perform ingpections of
Mexican carriersin Mexico because “Mexican carriers are not required to keep the
types of recordsthat are typicaly reviewed in theseingpections” Even if an effort were
made, it “could not be corroborated until the Government of Mexico develops and
implements information sysems to collect and make available that information.”**® Nor
has there been any U.S. verification experience in Mexico: “The United States has

W yscsa 2.

M yscsa 2.

¥ ysPHS a 3.

146 ysPHS a 4.

¥ ysPHS a 5.

148 ysPHS 6.
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never performed a compliance review or any other type of carrier or truck ingpection in
Mexico or issued any ‘qualification or gpprovd’ to a Mexican carrier based on avigt to
acarier's offices.4

158. The United States dso disagrees with Mexico' s rdiance on Article 105. According to
the United States,“the intent of Article 105 issimply to clarify that each NAFTA Party
isresponsible for ensuring thet its state and provincia governments are in compliance
with NAFTA obligations” Moreover, “Nothing in Article 105 suggests that measures
entailing cooperation between NAFTA Parties are somehow forbidden or excluded.”*>°

159. The United States (and Canadian) truck safety programs are the key to providing like
circumstances in which trucks operate: they “provide a high degree of assurance that
U.S. and Canadian trucks operating on U.S. highways each day meet minimum safety
gandards” The principd eements of the U.S. truck safety program include:

acomprehensive system of rigorous vehicle and operator safety
gtandards; enforcement through road side inspections and on-site
compliance reviews, gtrict record-keeping rules; electronic databases
that promptly provide ingpectorsin the field with safety-related data on
drivers and motor carriers, and a substantid commitment of
enforcement resources and personnd. 1%

160.  According to the United States,” Adequate assurances of safety aso require that
Mexico, as Canada has done, adopt safety controls within its own borders. The United
States has been engaged in extensive cooperdive efforts with Mexico to assst in the
development of the Mexican safety system. Although Mexico has made substantia
progress, work remains undone.” Under these factua circumstances, “NAFTA's
nationa treatment and most-favored-nation obligations do not, as Mexico argues,
require the United States to treat Mexican trucking firms in the same manner as U.S.
and Canadian firms"1%

161. Inparticular, NAFTA does not obligate:

W yspHsa 7. Although the United States assertsthat it has never been able to perform compliance reviewsin Mexico,
Mexico disputesthisfact. Initsinitia submission, Mexico observed that in 1997, USDOT officids, accompanied by Mexican
officids, did indeed make visits to saverd Mexican motor carriers. According to Mexico, these U.S. officids were satisfied with
the conditions they found during these ingpections. MIS a 44-45.

1%0 ysssa 1920,

Blyscsaz

152 yscsa 2-3.
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162.

163.

164.

165.

the United States to license the operation of Mexican trucking firmsin
circumgtancesin which: (1) serious concerns persist regarding their
overd| safety record; (2) Mexico is ill developing firdt-line regulatory
and enforcement measures needed to address trucking safety standards;
and (3) essentid bilaterd cooperative arrangements are not fully in

pl ace 153

Moreover, the United States contends that under Rule 33 of the Chapter Twenty Rules
of Procedure, the burden of proving violations of Article 1202 and 1203, is on Mexico,
“including the burden of proving relevant regulatory circumstances and demondtrating
that those circumstances are ‘like ">

The United States suggests that:

to prove that a particular measure adopted or maintained by another NAFTA Party is
incongstent with Articles 1202 and 1203, the complaining Party must demondtrate each
of the materid dements of those [grticles. Those include showing: 1) the existence of
one or more measures adopted or maintained by a Party; 2) that the measure(s) relate
to cross-border trade in services; 3) the trestment accorded by the measure(s); 4) the
extent to which that treatment may favor domestic, or certain foreign, service providers
over the providers of the complaining Party; 5) the rdlevant “circumstances’ under
which that trestment is accorded; and 6) whether those circumstances are “like’ . 1%

Mexico isfaulted for faling to address dl of these dements.

Most importantly, it has failed to describe the “circumstances’ under
which the United States is treating Mexican Firms for safety purposes.
Moreover, Mexico has aso neglected to demonstrate that those
circumgtances are “like’ the circumstances that pertain to the regulation
of U.S. and Canadian trucking companies.**®

The incdluson of the qudifying “like circumstances’ language “ permits NAFTA Parties
to accord differentia, and even less favorable, treatment where appropriate to meet
legitimate regulatory objectives*>" The United States quotes with approva from
Mexico's opening submission, “even if Mexican carriers were somehow not exactly

158 yscsa 35.

B yscsa 42.

15 yscsa 3.

156 yscsat 39,

B yscsa 3.
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‘like’ U.S. and Canadian carriers, it was within the power of the United States to
impose requirements that would make them ‘like.’”**® However, the United States
differswith Mexico on the fundamentd issue of whether “Mexican carriers are ‘like
U.S. and Canadian carriers for purposes of applying NAFTA’ s nationd treatment and
MFN provisions.”*>®

166. The United States reviews the use of the term “like circumstances’ in U.S. bilaterd
investment treeties, arguing that NAFTA language is derived from them, even though
the BIT languageis “in like Situations.”*®® Here and in the FTA, national trestment does
not mean that a particular measure must in every case accord exactly the same
treatment to U.S. and Canadian Service providers. Under paragraph three of
FTA Article 1402, covered service providers from the two countries may be treated
differently to the extent necessary for prudentid, fiduciary, hedlth and safety, or
consumer protection reasons, as long as the treetment is equivaent in effect to that
accorded to domestic service providers and the party adopting the measure provides
advance notice to the other in conformity with Article 1803,

167.  According to the United States, NAFTA negotiating history confirmsthis earlier
gpproach to the “in like circumstances’ language, adopting “in like circumstances’ on
the understanding that it had smilar meaning to “like services and services providers,”
as preferred originaly by Canada and Mexico. 162

168.  Further support for the U.S. position isfound in the U.S. Statement of Administration
Action, which provides in pertinent part that “Foreign service providers can be treated
differently if circumstances warrant. For example, a state may impose special
requirements on Canadian and Mexican service providers if necessary to protect
consumers to the same degree as they are protected in respect of local firms.”**
Similarly, the Canadian Statement of Implementation providesthat “ a Party may
impose different legal requirements on other NAFTA service providers to ensure that
domestic consumers are protected to the same degree asthey are in respect of

18 MRS at 13.

¥ ysssas.

180 ysssa 6-7.

161 ysss & 9-10, citation omitted.

162 yssSat 11-12.
163 yscs a 40-41, emphesis supplied by U.S.,
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169.

170.

171

domedtic firms”'%* Thus, “the ‘like circumstances’ language of Articles 1202 and 1203
makes clear that the United States may make and apply legitimate regulatory
digtinctions for purposes of ensuring the safety of U.S. roadways.”%°

The United States dso contends that “ The regulatory environment in which U.S,
Canadian, and Mexican trucking firms operate isacritical ‘ circumstance’ relevant to
U.S. treatment of those firms because it helpsto establish industry safety practicesin the
three countries. As daborated in the Statement of Facts[of the U.S. submission],
Mexican carriers in fact operate within aless stringent regulatory regime than that in
place in either Canada or the United States.”*® The problem areasinclude driver hours
of service “U.S. and Canadian safety rules drictly limit drivers hours of service.
Mexican truck drivers are only governed by the more generd rules of Mexican labor
laws, with no safety regulation directly applicable to the time a driver may spend behind
the whed "¢’

Also, “U.S. and Canadian safety regulations require drivers to keep logbooks, the only
practicable way to enforce hours of service regulations. Other than for hazardous
materias, Mexico has no logbook requirements.”*®® Moreover, “U.S. and Canadian
safety regulations include exhaudtive equipment regulations address to truck safety.
Mexico, however, lacks specific regulations governing the condition and maintenance of
CMV safety equipment.”'®® Other problematic aspects of Mexico's motor carrier
regulatory system relate to ingpections by the motor carrier itsalf and government safety
inspections.}™®

The United States observes that “[another circumstance relevant to the trestment of
U.S,, Canadian, and Mexican trucking firmsis the ability of U.S. trangportation safety
authorities to enforce U.S. safety regulations with respect to those carriers.”™ While

the “ maintenance of government databases of accident and safety records, with respect
to both firms and drivers, is an important eement of safety regulation in the United

164 yscsat 41.

165 yscsat 42.

166 yscsat 43,

167 yscsat 43,

168 yscsat 44,

169 yscsat 44,

10 yscsat 44,

1l yscsa 45.
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States (and Canada) . . . the United States has no accessto smilar datafor Mexican
firms or drivers”'’> Moreover, “U.S. highway safety regulators rely in part on their
ability to conduct on-gte audits and ingpections of U.S. firms and, where appropriate,
to impose civil or crimina pendties” However, “U.S. regulators have no right to
conduct ingpections or audits in Mexico, only limited and recent experience with
Mexico on joint ingpections (by contrast with along track record with Canada), and
limited ability to impose and collect civil or crimina pendties with respect to Mexican
firmsthat might ignore U.S. safety regulations.™"

172. A further mgor U.S. concern regarding “treastment of U.S., Canadian, and Mexican
cariersis available evidence regarding the comparative safety records of firms
operating in the United States. . . . Mexican trucks operating in the United States have a
sgnificantly higher incidence of being placed out of service for safety problems
uncovered in random inspections. In particular, the available data show that the out-of -
service rate for Mexican carriersis over 50 percent higher than the rate for U.S.
carriers.”’

173. Incontrast to Mexico's system, the United States notes that “ Canada s truck safety
rules and regulations are highly compatible with those of the United States”'”™ Thus,
“when Canadian-based commercia trucks cross into the United States, federa and
date trangportation authorities can have a high level of confidence that those trucks
comply with U.S. standards and requirements at least to the same degree as U.S--
based trucks. That confidence leve is bolstered by afully functioning, computerized
bilatera data exchange program.”*”® Under these circumstances, “when Mexican
trucks cross into the United States, there is no assurance that, based on the regulatory
regimein place in Mexico, those trucks aready meet U.S. highway safety standards.™"”

174. Givendl of these consderations, the “United States has . . . concluded that the
‘circumstances relevant to the treatment of Mexican-based trucking firms for safety
purposes are not ‘like' those gpplicable to the treatment of Canadian and U.S.

12 yscsa 45.
1B yscsa 45.
" yscsa 45-46.
™ yscsa 7.
176 yscs at 47-48.

7 yscsa 4s.
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carriers.”® Accordingly, “the United States may apply more favorable trestment to
U.S. and Canadian trucking firms than to their Mexican counterparts without running
afoul of Chapter Twelve' s national treatment or most-favored-nation rules.”*™

175. The United States further notes that Mexico has presented no data on truck safety
enforcement in Mexico, and sates that although “Mexico does dlege that ‘it was within
the power of the United States to impose requirements’ that make Mexican carriers
‘like U.S. and Canadian carriers,” Mexico hasfailed to explain “what those
requirements might be nor how such requirements would be practicable or effective.”1®°
According to the United States, “this absence of contrary evidence reinforces that the
United States, in delaying the processing of Mexican gpplications until truck safety can
be ensured, is acting reasonably, appropriately, and consstently with its NAFTA
obligations."8

176. With regard to the question of whether high out-of-service rates for Mexican drayage
trucks in the border zone are rlevant to long-haul experience, the United States
contends that “In terms of safety, the service provided by drayage trucksis no different
from that provided by long-haul trucks-they haul goods on the same roads, through the
same cities and towns through which long-haul trucks operate.”*#2  In any event,
Mexico has not demongtrated that their long-haul trucks are safer. 1ssuance by the
United States of long-haul authority to Mexican trucks “would not, standing aone,
prevent a defective drayage truck from operating in the United States beyond the
border commercia zone."'83

177. The United States explains certain carriers are permitted to “trangt” U.S. territory from
Mexico to Canada because

the Congress has not granted the U.S. Department of Transportation
("DOT" or "Department”) the authority to require such trangt carriers to
seek operating authority. Therefore, transit operations are unaffected
by the moratorium on the issuance of operating authority to Mexican
motor carriers for operations outsde the commercid zone. All firms

178 yscsat 49.
1 yscsa 49.
180 ysssa 34,
18l ysssa 4.

12 yspHSa 7.

183 yspHS A 8.
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178.

179.

180.

operating in the United States, however, regardless of whether they are
subject to such registration requirements, are subject to DOT's safety
jurisdiction. 184

U.S.-owned, Mexican-domiciled carriersand "grandfathered” carriers are unaffected

by the statutory moratorium and thus are aso permitted to transport goods from
Mexico to the United States beyond the border zone.'®

However, the United States does not believe that the exemption of these groups from
the moratorium * demongtrates that the United States does not have authentic safety
concerns about Mexican carriers.”*®® “The number of carriers entitled to these
exemptions represents only asmal fraction—about two percent—of Mexican firms
engaged in cross-border operations. Specificaly, 8,400 Mexican firms have authority
to operate in the commercid zones, while atota of only 168 Mexican carriers are
entitled to the above-discussed exemptions.”*#’

Mexican motor carriers operating in the border commercial zones are required to obtain
gpecid certificates of regigration. These carriers are fully subject to al U.S. safety
regulations. They must dso have trip insurance, must carry evidence of the insurance in
their trucks, and must have U.S. registered agents.’® The United States denies that the
use of trip insurance instead of continuous insurance reflects any lack of concern over
differencesin the safety of U.S. and Mexican carriers operating in the commercid
zones. Rather, “[@n insurer's potentid liability arisng from trip insurance is just the
same as that arisng from continuous insurance, and in both cases the insurer has the
same incentives to reduce its potential liability.”*#°

The United States dso explainsits dleged lack of concern with trailers: “In practice,
however, the safety of Mexican trailer components has not been amgor issue, because
eighty to ninety percent of the trailers used in cross-border trade are in fact U.S.-
owned.”1%

184 yssSat 20-21.

185 ysSS at 21-22, citations omitted.

186 ysssat 22.

187 ysssa 22.

188 ysssat 24,

189 yssSat 24-25.

190 yssS at 25-26.
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181. Withregard to nationa trestment and most-favored-nation obligations, according to the
United States,

the rdlevant issue is whether the U.S. actions are consistent with its
Chapter Twelve nationa trestment and MFN obligationsin light of the
different circumstances gpplicable to U.S. and Canadian trucking firms,
on the one hand, and Mexican trucking firms on the other . . . itisacting
reasonably and appropriately by delaying the processing of Mexican
firms applications for operating authority while U.S. and Mexican
trangportation officials work cooperatively to establish adequate safety
enforcement tools to ensure that the grant of additiona operating
authority to Mexican firms does not undermine highway safety.
Applying NAFTA's nationd treatment and MFN obligations to this set
of factsturns on aclose andysis of highway safety issues, not abstract
arguments regarding " conditiondity”. 1%

182.  According to the United States, Mexico has failed to meet its burden of proof regarding
denid of investment benefits, “because Mexico had not shown that any Mexican
nationa meets the definition of ‘investor’ in Chapter Eleven.”'*? In this respect, the
United States disagrees with Mexican reliance on WTO doctrines under which a
complaining Party does not have to show trade impact. Moreover, the United States
believes under WTO principles “ complaining parties bear the burden of proving an
aleged violation by aWTO Member of its WTO obligations.”*%

11 ysssa 17.
192 ysssat 26,

198 ysssa 26-27, quotation and citation omitted.
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183.

184.

185.

186.

187.

The United States, which emphasizes that it has not raised Chapter Nineasa
defense,1** dso expressesiits disagreement with Mexico's rdaing of the “in like
circumstances’ language to Chapter Nine. A NAFTA Party, according to the United
States, does not need any NAFTA provison to serve asa"vehicle for” (which,
presumably, Mexico means "to authorize") any particular governmenta regulation. In
applying governmenta regulations, NAFTA only comesinto play when a particular
NAFTA obligation isrelevant to the regulation at issue. Chapter Nine imposes certain
obligations (such as MFN and nationa trestment obligations) with respect to sandards-
related measures, but Chapter Nine is not "the vehicle for gpplication” of standards.

According to the United States, if Mexico's argument is predicated on the theory that
only NAFTA Chapter Nine could "permit” differentia trestment between domestic and
foreign service providers, the argument is both circular and inconsistent with the plain
text of the agreement.

Also, the United States contends that the Parties could not, as Mexico suggests, have
intended Chapter Nine to serve as the exclusve "vehicle' for applying sandards-related
measures because the scope of Chapter Nineis limited to goods and only two services
sectors: telecommunications and land trangportation services.  Chapter Nine does not
apply to measures affecting any other services nor to measures affecting investment.
Mexico's interpretation would lead to the untenable result that the Parties neglected to
provide any "vehicle" for the gpplication of sandards-related measures gpplicable to
most services covered by NAFTA and to al investments covered by NAFTA 1%

The United States contends that its position is confirmed by Article 2101, one of the
generd exceptions, which provides:

that ‘nothing in . . . Chapter Twelve (Cross-Border Trade in Services) . . . shall
be construed to prevent the adoption or enforcement by any Party of measures
necessary to secure compliance with laws or regulations that are not
inconsigtent with the provisons of this Agreement, including those rdating to
hedth and safety and consumer protection.’ 1%

Similarly, in the Preamble to NAFTA, the Parties explicitly sate their resolve under
NAFTA to "presarve their flexibility to safeguard the public welfare®” “These
provisonsilludrate that NAFTA Parties contemplated that their regulatory authorities

194 Comments of the United States on the Initial Report of the Pandl, December 19, 2000, a 2.

195 ysSS at 14-16, citations omitted.

196 NAFTA Article 2101(2).

197 yscsat 40,
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would retain their ability to make regulatory distinctions with regard to cross-border
sarvices trade necessary to protect human hedth and safety in their territories.”'%®

188. The United States aso contests Mexico' s assertion that a government may not
"condition[] . . . market access of its goods and services on the exporting country's
adoption of the rules and laws of the importing country.”**® The United States disclaims
the applicability of the unadopted GATT Pand report in Tuna,?® and argues that the
controlling case isthe Appedllate Body Report in United States - Import Prohibition of
Certain Shrimp and Shrimp Products. It appears to the United States, however, that
conditioning access to a Member's domestic market on whether exporting Members
comply with, or adopt, apolicy or policies unilaterdly prescribed by the importing
Member may, to some degree, be a common aspect of measures falling within the
scope of one or another of the exceptions () to (j) of Article XX of GATT 199421

189. The United States concludes, “Mexico has no support for its proposition that some
generd principle of internationd law prohibits the United States from taking account of

the exporting Party’s regul atory regime.”?%

190. The United States also asserts that Mexico has made no case for nullification or
impairment under NAFTA Annex 2004, noting some similarity to the Korean
Procurement casein the WTO.?%® According to the United States, Mexico hasthe
burden of showing nullification or impairment and has made no such argument. Also,
the United States declares that under NAFTA, anullification or impairment claim may
not be mede if it

would be subject to an Article 2101 exception. Asthe United States
has shown, differentid treatment for Mexican carriersis warranted by
safety concerns, and is thus consstent with the U.S. obligations under
the nationd treatment and MFN provisions of Chapter Twelve. For the
very same reasons, (and in the event that the Panel had needed to
examine thisissue in response to a nullification or impairment clam), the

198 yscsa 40.
19 ysPHS a 17, quoting Mexico.

200 ynited States — Prohibition of Imports of Tuna and Tuna Products from Canada (Report of the Pandl adopted on
Feb. 22, 1982, L/5198-295/91 [hereinafter Tuna].

201 ySPHS & 17-18.
202 ysPHS & 18.

203 ySPHS & 10-11.
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191.

192.

193.

194.

U.S. measure would fal squarely within the scope of Article
2101(2).%

The United States asserts that the * subjective’ motivation for the aleged U.S.
violations-as argued by Mexico-should not be the basis for the Pand’s andyss. WTO
Appdllate Body decisons support the position of the United States that the pertinent
issue here is whether safety concerns warrant the differentia treatment provided to
Mexican carriers, and not—as Mexico claims-the subjective motivations of U.S.
decision-makersin December 1995.2%

The United States cites to Japan - Alcoholic Beverages,?® where the Appellate Body
determined that “Thisis not an issue of intent” and determined “an examination in any
case of whether dissmilar taxation has been gpplied so asto afford protection requires
a comprehensive and objective andyss of the structure and application of the measure
in question on domestic as compared to imported products.””

Alsp, in Chile - Alcoholic Beverages,®® the Appellate Body noted that

The subjective intentions inhabiting the minds of individua legidators or
regulators do not bear upon theinquiry, if only because they are not
accessible to treaty interpreters. 1t does not follow, however, that the
statutory purposes or objectives—that is, the purpose or objectives of a
Member's legidature and government as a whole-to the extent that they
are given objective expression in the statute itsdlf, are not pertinent.2*®

Consequently, the Pand in this case should “likewise examine U.S. compliance with
national trestment obligations based on a fact-specific andyss of the U.S. measure and
al of the rdlevant circumstances, and not—as the Appellate Body wrote-on the
‘ubjective intentions inhabiting the minds of individud . . . regulators’ "2

C. Canada’s Contentions

204 YSPHS & 13.

205 ySPHS & 14-17.

206 Japan - Taxes on Alcoholic Beverages, Panel Report adopted Oct. 4, 1996, WT/DS8/AB/R.

207 14, at 28-29, as cited in USPHS at 16.

208 Chile- Taxes on Alcoholic Beverages, Pand Report adopted Dec. 13, 1999, WT/DSS7/AB/R.

209 |4, at para. 62, ascited in USPHS a 16, emphasisin origind.

210 ysPHS & 17.
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195.

196.

197.

198.

199.

Canada, exercigng itsright to participate in the Pand proceeding under Article 2013,
avoids comment on the specific facts of the case?*

Canada contends that the key issue in interpreting the requirements of Article 1202
(nationa treatment for cross-border services) is*acomparison between a service
provider providing services cross-border, and a service provider providing services
locally.” Under those circumstances, Canada submits:

A blanket refusa to permit a person of Mexico to obtain operating
authority to provide cross-border truck services. . . would, onitsface,
be less favorable than the treatment accorded to United States truck
savice providersin like circumstances.?'?

Canada takes a smilar position with respect to Article 1102 (nationa treatment for
investment).?*3

Canada dso chdlenges the U.S. refusdl to dlow Mexican investorsto invest in the U.S.
trucking market. Canada contends that under Article 1102:

Unlessthere is a difference in circumstances between a Mexican
investor seeking alicense in the United States and a United States
investor seeking asmilar license, the Mexican investor is entitled to like
treatment. [ Therefore, mjaintaining a regulation that requires the
licensing authority to deny alicense to aMexican investor because the
investor is Mexican accords less favorable trestment to a Mexican
investor than to alike [United States] investor.?'

Anticipating that the United States would rely on Chapter Nine (standards), Canada
argues that Article 904(2), which permits a Party to “ establish the levels of protection
that it consders appropriate’ applies only to the other provisions of Chapter Nine.
These limits cannot be gpplied to any of the other chapters, such as Chapter Eleven.

With regard to Chapter Twelve, Canada contends that despite the requirement in
Article 904(3) that each Party in regard to standards related measures accord national
treatment in accordance with Article 1202, this requirement permits a Party only to

2l csa 2.

220543,

23 csa 3.

24 TR & 133.
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edtablish alegitimate level of protection. It does not “excuse a discriminatory measure
purporting to achieve the appropriate level of protection.”?%®

215 csa 4,

49

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



V. THE UNITED STATES REQUEST FOR
A SCIENTIFIC REVIEW BOARD

200. Inasubmisson dated May 16, 2000, the United States proposed “that the Panel
request awritten report of a scientific review board on the factual truck safety issues
raised by the United States in this dispute.”?® The United States also suggested, “The
incluson of Article 2015 in the NAFTA reflects the view of the NAFTA Partiesthat in
cases involving hedlth or safety issues, the informed opinions of independent technica
experts can provide invauable assstance to the dispute settlement Panel.”

201. The United States asserted that “the disputing Parties gppear to have conflicting views
on anumber of factud truck safety issues’ unlikely to be darified by the hearing.?” The
United States referred to the following matters:

- the differences between the U.S. and Canadian truck safety
regulatory regimes, on the one hand, and the Mexican regime,
on the other;

- the role that safety enforcement in a carrier’ s home country
playsin ensuring truck safety in other countries where acarrier
operates,

- the practicability and effectiveness of using border inspections
as the primary means of ensuring the safety of Mexican-
domiciled carriers, and

- the significance of available data on out-of-service rates for
Mexican domiciled trucking firms 2

202. The United States aso asserted that “[g]uch issues involve technica and complex
guestions concerning the red-life operation of trucking firms and the effectiveness of
various types of governmenta safety regulation” and suggested that “[t]he Pand’s
edtablishment of a scientific review board would aso have the benefit of promoting the
credibility and public acogptance of NAFTA dispute settlement system.”?%

216 SRB Requedt & 1.

217 SRB Requedt & 2.

218 SRB Requedt & 2.

219 SRB Requedt & 3.
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203. At the hearing on May 17, 2000, after listening to both Parties on the U.S. request, the
Panel invited the United States to submit adetailed and comprehengve lig of the
matters that it suggested might usefully be the subject of the terms of reference of a
scientific review board (“ SRB”).2°

204. Inaletter dated May 24, 2000, the United States filed a more detailed list of factua
issues which it suggests be submitted to a scientific review board:

a) the differences between U.S. and Canadian government oversight of
truck safety on the one hand, and the Mexican government oversight of
truck safety, on the other;

b) the importance of Mexican government oversight of truck safety in
promoting safety for carriers operating both within Mexico and within
the United States,

) in the absence of strong governmenta oversight in Mexico, whether
U.S. governmentd safety regulations can be practicably or effectively
enforced through border ingpections,

d) in the absence of strong governmenta oversight in Mexico, whether U.S.
governmenta safety regulations can be practicably or effectively enforced
through operating-authority application procedures for Mexican carriers,

€) the significance of available data on out-of-service rates for Mexican motor
cariers. .. [and] . .. whether it is significant to classify carriers as short-haul
versus long-haul carriers,

f) the role of intergovernmental coopertive programs, such as complete, red-
time, interoperable databases, in effectively enforcing safety regulaions with
respect to trucks, drivers and carriers; and

0 whether U.S. governmentd safety regulations can be practicably or effectively
enforced with respect to drivers, carriers, and trucks not subject to
comprehengve, integrated safety overdight systems under their domestic
| aNS.221

205. Inits pogt-hearing submission, the United States raiterated its view that “the [Pland
would find the advice of an SRB to be of subgstantid assstancein reaching afind
decision in this case, and that the [Plandl should proceed with the SRB process.”?%

220 TR & 250.
221\ etter at 1-2.

222 ySPHS & 19.
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206

207.

208.

The United States believed that Mexico had mis-characterized the factua issues and
that the main issues are not, according to the United States “features of the motor
carrier regulatory regimesin the United States, Mexico and Canada.”?

The United States rgjected Mexico's criticism of the timing of the request for a SRB,
pointing out that the request fell within the deadline specified by the Modd Rules and
reflects the absence of prior practice; any delays in the Pand proceeding resulting from
the gppointment of a SRB were negotiated by NAFTA Parties “with the full
understanding that those procedures would entail additiona time.”?* Moreover,
“egtablishing the SRB after the hearing promotes efficiency, because the hearing can
help to identify and sharpen the factua issuesin dispute.”?2°

The United States argued that, as this was at the time only the third NAFTA Chapter
Twenty panel convened and the firgt reating to safety issues, the Pand’ s report would
be important for al of NAFTA Parties, and for the public a large. The fact that a SRB
proceeding would entail a*“few more weeks’ of time should not, and must not, play any
role in the Panel’ s decison on whether or not to establish an SRB. Rether, the Pandl’s
decision should be based solely on whether the views of an SRB would assist the Pand
in preparing the best possible find report.?2

In a separate submission dated May 31, 2000, M exico opposed the U.S. proposal for
the appointment of a Scientific Review Board. Mexico's opposition was based on the
following consderations:

a) the essentid facts on which the United States was seeking a
report . . . “were not issuesin dispute;”

b) “[i]t was extraordinary that the United States should make its
request at such alate date [May 16, 2000], after giving no hint
inits prior written submissions thet it believed the Pand had any
need for advice from an SRB;”

) “the United States itself has never undertaken the type of
evauation it was seeking from an SRB, and its decison not to

223 USPHS & 19, quoting Mexico.

224 YSPHS & 20-21.

225 YSPHS & 20.

226 YSPHS & 21.
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2009.

210.

211

212.

implement NAFTA therefore could not have been based on
such an evaduation;” and

d) “NAFTA’s deadlines for this digpute settlement procedure

have dready been exceeded, and creation of an SRB would

lead to further extensive delays.”?*’
Mexico further argued that the principa topics that would be studied, according to the
U.S. proposd, relate ether to information that is readily available, not available a dl, or
are ingppropriately broad.??

After reviewing the various time limits specified in Rules 38-48 of the Modd Rules,
Mexico submitted that convening a SRB would “lead to afurther delay of at least
seventy-nine days and probably longer.”??° Nor, according to Mexico, has the United
States identified any reason why “[the United States| could not have made its request
ealier in the proceedings— especidly in this case, in which the factua and legd issues
have aready been exhaustively addressed in the written submissions of the Parties”?*°

Findly, Mexico observed that none of the U.S. topics for a SRB proposed by the
United States relates to the investment issue, arguing that the United States conceded at
the hearing that “its continuing restriction on Mexican investment in U.S. carrierswas
not based on safety concerns.”t

After deliberation, the Pand has concluded that the relatively minor differencesin the
relevant facts as viewed by the two Parties were not material, snce they affected neither
the likely outcome of the matter nor the reasons for the Pand’s Findings,
Determinations or Recommendations. Further, the primary factua assertion upon which
the United States relied was that Mexican laws and regulations relating to truck and
driver safety were less comprehensive and much less effectively enforced in Mexico
than smilar safety laws and regulations in the United States. For purposes of its
evauation, the Panel assumed that this factud analysis was correct, without making
findings on the issue.

221 MISRB.

228 \ISRB a 5-6.

229 MISRB at 8-9.

230 \SRB at 9.

231 MISRB at 9.
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213.  Accordingly, the Pand determined that it was not necessary to establish a Scientific
Review Board and, on July 10, 2000, issued the following procedura order:

Upon consideration of the request by the United States for a
Scientific Review Board and Mexico' s response to that request,
the Pand determines that there shal be no Scientific Review
Board condtituted at this stage.

There have been no developments in the proceeding since July 10, 2000 that
have caused the Panel to reconsider its decision.
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VI.ANALYS SOF THE ISSUES

214. Inthisanayds, the Pane declines to examine the motivation for the U.S. decison to
continue the moratorium on cross-border trucking services and investment; it confines
its anadlyssto the consstency or inconsistency of that action with NAFTA. The Pand
notes that this gpproach is fully consstent with the practice of the WTO Appdlae
Body, whichin Japan - Taxes on Alcoholic Beverages, a 28, and in Chile - Taxes
on Alcoholic Beverages, para. 62, has declined to inquire into the subjective
motivations of government decision-makers, or examine ther intent. Asthe Appellate
Body observed in andogous circumstances, in Chile-Alcoholic Beverages, “The
subjective intentions inhabiting the minds of individua legidators or regulators do not
bear upon theinquiry, if only because they are not accessible to treaty interpreters.”2*2

215. It should be dso noted that the Pand has duly considered dl of the arguments raised by
the Parties and Canada in the various submissons, including the Parties comments on
the Initid Report, even if some such arguments are not explicitly addressed in this Find
Report.

A. Interpretation of NAFTA

216. ThePand sstsout in this section the generd legd framework for the interpretetion of
the Parties clams. In the following sections, the Panel andyzes and interprets
provisions on land trangportation in NAFTA concerning Reservations for existing
Measures and Liberaization Commitments (Section V1), Services (Section VIII) and
Investment (Section 1X).

217. Theobjectives of NAFTA are proclaimed in Article 102(1):

The objectives of this Agreement, as elaborated more specificaly
through its principles and rules, including netiond trestment, mog-
favored-nation [dc] treatment and transparency, are to:
a) diminate barriersto trade in, and facilitate the cross-border
movement of, goods and services between the territories of the
Parties,

232 See also HERSH LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY THE INTERNATIONAL COURT 52
(1958) (“Interpretation as ajuristic processis concerned with the sense of the word used, and not with the will to use that
particular word.”); CHARLES C. HYDE, INTERNATIONAL LAw 531 (1945) (“Thefina purpose of seeking the intention of the
contracting statesisto ascertain the sense in which terms are employed. It isthe contract which is the subject of interpretation,
rather than the valition of the parties.”).
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b) promote conditions of fair competition in the free trade areg;

C) increasse substantidly investiment opportunities in the territories of the
Parties,

d) provide adequate and effective protection and enforcement of
intellectud property rightsin each Party's territory;

€) create effective procedures for the implementation and application of
this Agreement, for itsjoint administration and for the resolution of
disputes; and

f) establish aframework for further trilaterd, regionad and multilaterd
cooperation to expand and enhance the benefits of this Agreement.

218. Article 102(2) provides amandatory standard for the interpretation of the detailed
provisons of NAFTA: “The Parties shdl interpret and apply the provisons of this
Agreement in the light of its objectives set out in paragraph 1 and in accordance with
goplicable rules of internationd law.”

219. The objectives develop the principa purpose of NAFTA, as proclamed in its
Preamble, wherein the Parties undertake, inter alia, to “ create an expanded and secure
market for the goods and sarvices produced in their territories.”?* Given these dearly
stated objectives and the language of the Preamble, the Panel must recognize this trade
liberdlization background. Asthe Panel in Dairy Products observed:

[A]s afree trade agreement, NAFTA has the specific objective
of diminating barriers to trade among the three contracting
Parties. The principles and rules through which the objectives
of NAFTA are daborated are identified in NAFTA Article
102(1) asincluding nationa trestment, most-favored-nation
treatment, and trangparency. Any interpretation adopted by the
Pand mugt, therefore, promote rather than inhibit NAFTA's

28 Internationd tribunals have not hesitated to resort to the preamble of atreaty in order to discover the principal object of the
treaty, asis contemplated in Article 31 of the Vienna Convention, discussed infra, note 231, 235. See also The Lotus, P.C.1.J,
(1927) Ser.A, No.10, 17; Free Zones of Upper Savoy and the District of Gex (Order) (1929), P.C.I.J, Ser. A, No. 22, 12;
Asylum (Colombia, Per), 1.C.J, (1950) Rep. 266 a 276, 282. Rights of U.S. Nationals at 196; D.P. O’ CONNELL,
INTERNATIONAL LAW 260 (2d ed. 1970).
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objectives. Exceptions to obligations of trade liberdization must
perforce be viewed with caution.?*

The Pand dso notes, however, that the Preamble of NAFTA reflects a recognition that
the Partiesintended to “preserve thar flexibility to safeguard the public welfare.”

220. Inidentifying the rules of interpretation of internationd law referred to in Article 102(2),
the Pandl need go no further than the 1969 Vienna Convention on the Law of
Treaties?® Both Parties agree that the Vienna Convention is appropriate for this
purpose,?® as NAFTA Parties have agreed in the past.?” The guiding rule of the
Vienna Convention is Article 31(1), which provides in pertinent part, “A tresty shal be
interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.”

221. Thus, in addition to the ordinary meaning of the terms, interpretation must teke into
account the context, object and purpose of the treaty.*® The context for the purpose
of the interpretation of atreaty shal comprise, in addition to the text, including its

23 1n the Matter of Tariffs Applied by Canada to Certain United States Origin Agricultural
Products CDA 95-2008-01, Final Pandl, para. 122 (Dec. 2, 1996). The principle that exceptionsto
generd obligations are to be construed narrowly iswell accepted in the interpretation of the GATT and
WTO. See Tuna (Report of the Panel adopted on Feb. 22, 1982, L/5198-295/91); Reformulated
Gasoline, WTO Appellate Body (WT/DS9, May 20, 1996); Shrimp WTO Appdlate Body
(WT/DS58/AB/R, Oct. 12, 1998); Thailand-Restrictions on Importation of and Internal Taxes on
Cigarettes, Report of the Panel adopted on Nov. 7, 1990 (DS10/R-375/200), at 87.

235 “Internationd tribunals have not hesitated to resort to the preamble of atreaty in order to discover
the principal objectives of atreaty, and Article 31 of the Vienna Convention trests the preamble as part
of the ‘context’ for purpose of interpretation.” For documentation and summary sessons of the Vienna
Conference, see A/CONF.39/11. For officia documents, see A/CONF.39/11/Add.2. Text of the
Vienna Convention can befound a  www.un.org/law/ilc/texts/tresties.htm.

236 «The United States considers the Vienna Convention on the Law of Treaties 1969 to be avalid source of law for this purpose
of [interpreting NAFTA].” USCSat 37, note 92; “[T]hisPand should apply the rulesfor interpretation of public international
law as st out in Artidles 31 and 32 of the Vienna Convention on the Law of Tregties” MISat 67.

237 Dai ry Products, at paras. 118-121 (gpplying NAFTA Article 102(2) and Articles 31 and 32 of the Vienna Convention).

238 Case Concerning the Application of the Convention of 1902 Governing the Guardianship of
I nfants (Netherlands v. Sweden) 1.C.J. Rep., 1958, 55 at 67.
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preamble and annexes, any agreement relating to the treaty. > If necessary, there shall
be taken into account, together with the context, any subsequent practice and any
relevant rules of internationa law gpplicable in the relations between the parties 2

222. If these criteriaare insufficient, there may then be recourse to supplementary means of
interpretation, as provided under Article 32 of the Vienna Convention.?** The Pandl
must therefore commence with the identification of the plain and ordinary meaning of the
words, in the context in which the words appear and considering them in the light of the
object and purpose of the treaty. 2*2 Only if the ordinary meaning of the words
established through the study and analysis of the context, seemsto contradict the object
and purpose of the treaty, may other internationa rules on interpretation be resorted to

23 Artidle31:2 provides.
“The context for the purpose of the interpretation of atreaty shal comprise, in addition to the text, including its
preamble and annexes. (a) any agreement relating to the treaty which was made between dl the partiesin connection
with the conclusion of thetreaty; (b) any instrument which was made by one or more partiesin connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.”

240 Article31:3 provides.
There shdl be taken into account, together with the context: () any subsequent agreement between the parties
regarding the interpretation of the treaty or the gpplication of its provisions; (b) any subsequent practicein the
application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant
rules of international law gpplicable in the relations between the parties.

Article 31:4 gates. “A speciad meaning shall be givento aterm if it is established that the parties so intended.”

241 Artidle 32 provides.
“Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure; or
b) leadsto aresult which is manifestly absurd or unreasonable.”

24241t isimpossibleto say that an articleis clear beforeits object and end is determined. Only when the object is established can
one acertain that the natural sense of the terms used remains within or exceeds the intention as disclosed.” Judge Anzilotti in

I nter pretation of the Convention of 1919 Concer ning the Employment of Women during the Night, P.C.1.J,, Ser. A/B,
No. 50 (1932). Ambatiel os Case, I.C.J. Rep., 1952, 28 a 60. “Hence the idea that there is anatural meaning to wordsis
delusve’. D.P. O Conndl, op.cit., 254. Anglo-Iranian Oil Case, 1.C.J. Rep., 1952, 104. Lord McNair, The Law of Treaties,
1961, 364. HERBERT W. BRIGGS, THE LAW OF NATIONS 877-899 (2d ed.); CHARLES G. FENWICK, INTERNATIONAL LAW 535-
540 (4" ed.).
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for the interpretation of the provision. 2* In this proceeding, the Pand has found it
unnecessary to go beyond the dictates of Article 31 of the Vienna Convention.

223. Article 31, like other provisons of the Convention, must be gpplied in conjunction with
Article 26, which providesthat “Every treaty in force is binding upon the partiesto it
and must be performed by them in good faith,” i.e., Pacta sunt servanda. The Panel
must interpret the treaty provisons in dispute with the understanding thet the Parties
accept the binding nature of NAFTA and that its obligations shdl be performed in
good fath.

224.  Findly, inlight of the fact that both Parties have made referencesto their nationa
legidation on land transportation, the Panel deems it gppropriate to refer to Article 27
of the Vienna Convention, which statesthat “ A party may not invoke the provisons of
itsinterna law as justification for its failure to perform atreaty.” 2* This provision
directs the Pandl not to examine nationa laws but the gpplicable internationd law. Thus,
neither the internd law of the United States nor the Mexican law should be utilized for

243 This gpproach has been clearly endorsed by the International Court of Justice:

The Court conddersit necessary to say that the first duty of atribund whichis caled
upon to interpret and apply the provisons of atreaty, isto endeavour to give effect to
them in their natura and ordinary meaning in the context in which they occur. If the
relevant words in their naturd and ordinary meaning make sensein their context, that is
an end of the matter.
Competence of the General Assembly for the Admission of a Sate to the United Nations,
Advisory Opinion, March 1950, 1.C.J. Rep., 4 & 8.

24 The proposition contained in this Article has been affirmed since the Alabama Arbitration, MOORE,
HISTORY AND DIGEST OF THE INTERNATIONAL ARBITRATIONS TO WHICH THE UNITED STATESHAS
BEEN A PARTY 653 (vol. 1 1898); Wimbledon, P.C.1.J. Rep., Ser., A. No. 1 Greco-Bulgarian
Communities, P.C.1.J. Rep. Ser., B, No. 17. Polish Nationals, Treatment in Danzg, P.C.I.J. Rep.,
Ser., A/B, No. 44. The International Court of Justice adopted the same view in Reparation for
Injuries suffered in the Service of the United Nations, 1.C.J. Reports 1949, 180.
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the interpretation of NAFTA.?*®* To do so would be to apply an inappropriate legal
framework.2%

B. Reservations for Existing M easur es
and Liberalization Commitments - Annex |

1. Positions of the Parties

225. Initsinitid submisson, M exico presented its view that “the Phase-out eements of the
U.S. resarvations override the resarvations themsalves?*’ In that section, Mexico
concluded, “The Phase-Out elements of the U.S. reservations for motor carrier services
do not contemplate any other type of exceptions.”?*® During the Oral Hearing, in
responding to a Panelist’ s question concerning the legdl interpretation of Annex |, the
Mexican representative stated that “We have already included reference on
interpretation of Annex |. Infact, inlight of the introductory note that describes the
various components and how the relationship between one and the other should be
interpreted, in effect, it states that the phase-out calendar does have a preponderance
over the other elements or components.”?* In its Post-Hearing Submission, Mexico
gtated that: “Annex | contains no qudifications of these commitments.”>*°

245 The Pand does not intend to suggest that issues of "internd" law are necessarily irrdlevant to
internationd law since nationd law may be rdevant in avariety of ways, including asafact inan
internationdl tribund. ELS Case (U.S. v. Italy), 1.C.J. Reports 1989, 15.

248 |nternationa precedents and authorities supporting this proposition may be found in Roberto Ago,
Third Report on Sate Responsibility, 89-105 (A/CN.4/246, 1971).

247 VIS a 85-86.
248 IS at 86.
29 TR & 175.

250 MPHS a 33-34.
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226.

221.

228.

229.

During the Ora Hearing, a Panelist said to the representative of the United States,
“I"'m wondering about what you said, that your interpretation of Annex | doesn't
establish an obligation, iswhat | understood.”®®* To this remark, the representative of
the United States responded, “correct,”?? and added, “1 think | said there' salegal
view. The phase-out didn’t, per se, obligate us to do anything. . . . So a phase-out of
nationd treatment just means that you lose your right as of that day not to follow certain
obligations."”>

In Canada’ s Submission, under the heading of “ The Obligations of the United States,”
Canada asserted:

The United States reservation from certain obligationsin
Chapters 11 and 12 for non-conforming measures in the land
trangportation sub-sector, set out in NAFTA Annex | a pages
[-U-18 to I-U-20, provides for a phase-out of these non-
conforming measures. . . . At the end of the phase-out period,
the obligations reserved against gpply to the United States,
subject only to any reservations that have not yet been phased
out or any other applicable exceptions.?*

2. ThePand’s Analysis

The Pand beginsitsinquiry by looking at the interpretative Note (“the Note”) that
precedes the Parties Schedules at pages I-1, 1-2 and I-3 of Annex |. The drafters
provided the interpretative Note of Annex | to assst in the reading and understanding of
the Resarvations contained in Annex |. Specificaly, the Note provides rules and
otherwise acts as guidance for the Pandl in interpreting the Annex | Schedules of
Canada, Mexico and the United States, including the reservations and phase-out
provisions applicable to cross-border trucking services and investment.

Thetext of the Note is set out below:

TR a 230,

252 TR & 230.

253 TR &t 230-231.

A csa 2.
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1. The Schedule of a Party sets out, pursuant to Articles
1108(1) (Investment), 1206(1) (Cross-Border Tradein
Services) and 1409(4) (Financid Services), the reservations
taken by that Party with respect to existing measures that do not
conform with obligationsimposed by:

(a Article 1102, 1202 or 1405 (National Treatment),

(b) Article 1103, 1203 or 1406 (Most-Favored-Nation
Treatment),

(c) Article 1205 (Locd Presence),

(d) Article 1106 (Performance Requirements), or

(e) Article 1107 (Senior Management and Boards of
Directors),

and, in certain cases, sats out commitments for immediate or
future liberdization.

2. Each reservation sets out the following eements:

(a) Sector refersto the generd sector in which the reservation is
taken;

(b) Sub-Sector refersto the specific sector in which the
reservation is taken;

(¢) Industry Classification refers, where applicable, to the
activity covered by the reservation according to domestic
industry classification codes,

(d) Type of Reservation specifies the obligation referred to in
paragraph 1 for which areservation is taken;

(e) Leve of Government indicates the leve of government
maintaining the measure for which areservation is taken,

(f) Measures identify the laws, regulations or other measures, as
qudified, where indicated, by the Description dement, for
which the reservation is taken. A measure cited in the Measures
element (i) means the measure as anended, continued or
renewed as of the date of entry into force of this Agreement,
and (ii) includes any subordinate measure adopted or
maintained under the authority of and congstent with the
measure;

(9) Description sets out commitments, if any, for liberdization
on the date of entry into force of this Agreement, and the
remaining non-conforming aspects of the existing measures for
which the reservation is taken; and

(h) Phase-Out sets out commitments, if any, for liberaization
after the date of entry into force of this Agreement.

62

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



3. Inthe interpretation of areservation, dl eements of the
reservation shall be consdered. A reservation shdl be
interpreted in the light of the relevant provisions of

the Chapters againgt which the reservation istaken. To

the extent that:

(a) the Phase-Out dement provides for the phasing out of non-

conforming aspects of measures, the Phase-Out element shall
prevail over dl other dements;

(b) the Measures dement is qudified by aliberdization
commitment from the Description element, the Measures
element as so qudified shall prevail over dl other dements>®
and

(¢) the Measures element is not so qudified, the Measures
element shdl prevall over dl other dements, unless any
discrepancy between the Measures el ement and the other
elements congdered in their totdity is so subgtantia and materia
that it would be unreasonable to conclude that the Measures
element should prevail, in which case the other dements shal
prevail to the extent of that discrepancy.

4. Where a Party maintains a measure that requiresthat a
service provider be a citizen, permanent resident or resident of
itsterritory as a condition to the provison of aservicein its
territory, areservation for that measure taken with respect to
Article 1202, 1203 or 1205 or Article 1404, 1405 or 1406
shall operate as a reservation with respect to Article 1102,
1103 or 1106 to the extent of that measure.

230. Sgnificantly, the Note indicates thet in interpreting liberalization commitments regarding
Phase-Out dementsin Annex |, the dements of the reservation must be considered in
the light of the relevant provisions of the Chapters againg which the reservation is
taken,?*® and that the Phase-Out lement of a reservation shal prevail over al other
elements of the reservation.?’

255 Emphasis supplied.

256 Head of Paragraph 3.

257 Paragraph 3.a
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231. Because of itsimportance to this case, the reservation a issue in the Schedule of the
United States Sector: Transportation, Sub-Sector: Land Transportation, Phase-Ouit:
Cross-Border Services, Investment, pages I-U-18 to 1-U-20 is quoted in full:

Sector: Transportation

Sub-Sector: Land Trangportation

Industry Classification: SIC 4213 Trucking, except Loca
SIC 4215 Courier Services, Except by Air

SIC 4131 Intercity and Rurd Bus Trangportation

SIC 4142 Bus Charter Service, Except Loca

SIC 4151 School Buses (limited to interstate trangportation not
related to school activity)

Type of Reservation: Nationa Treatment (Articles 1102,
1202) Most-Favored-Nation Treatment (Articles 1103, 1203)
Loca Presence (Article 1205)

Leved of Government: Federd

Measures: 49 U.S.C.810922(1)(1) and (2); 49
U.S.C.810530(3); 49 U.S.C.88 10329,10330 and 1170519;
19 U.S.C. 81202; 49 C.F.R. § 1044

Memorandum of Understanding Between the United States of
America and the United Mexican States on Facilitation of
Charter/Tour Bus Service, December 3, 1990

Asqudified by paragraph 2 of the Description eement

Description: Cross-Border Services

1. Operating authority from the Interstate Commerce
Commission (ICC) isrequired to provide interstate or cross-
border bus or truck servicesin the territory of the United
States. A moratorium remains in place on new grants of
operating authority for persons of Mexico.

2. The moratorium does not gpply to the provision of Cross-Border charter or
tour bus services.

3. Under the moratorium, persons of Mexico without operating

authority may operate only within ICC Border Commercid
Zones, for which |CC operating authority is not required.
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Persons of Mexico providing truck services, including for hire,
private, and exempt services, without operating authority are
required to obtain a certificate of registration from the ICC to
enter the United States and operate to or from the ICC Border
Commercia Zones. Persons of Mexico providing bus services
are not required to obtain an ICC certificate of registration to
provide these services to or from the ICC Border Commercia
ZOones.

4. Only persons of the United States, using U.S. registered and
either U.S. built or duty paid trucks or buses, may provide truck
or bus service between points in the territory of the United
States.

| nvestment

5.The moratorium has the effect of being an investment
restriction because enterprises of the United States providing
bus or truck services that are owned or controlled by persons
of Mexico may not obtain ICC operating authority.

Phase-out: Cross-Border Services

A person of Mexico will be permitted to obtain operating
authority to provide:

(a) three years after the date of signature of this Agreement,
cross-border truck servicesto or from border states
(Cdlifornia, Arizona, New Mexico and Texas), and such
persons will be permitted to enter and depart the territory of
United States through different ports of entry;

(b) three years after the date of entry into force of this
Agreement, cross-border scheduled bus services, and

(c) Sx years after the date of entry into force of this Agreement,
cross-border truck services.

I nvestment

A person of Mexico will be permitted to establish an enterprise
in the United Statesto provide:
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232.

233.

234.

235.

(8) three years after the date of signature of this Agreement,
truck servicesfor the transportation of international cargo
between points in the United States, and

(b) seven years after the date of entry into force of this
Agreement, bus services between points in the United States.

The moratorium will remain in place on grants of authority for
the provision of truck services by persons of Mexico between
points in the United States for the transportation of goods other
than internationd cargo.

According to Annex |, the relevant Chapter provisons againgt which the Reservations
were taken are Articles 1102 (nationd trestment in investment), 1202 (national
treatment in cross-border trade in services), 1103 (most-favored-nation treatment in
investment), 1203 (most-favored-nation trestment in cross-border trade in services)
and 1205 (loca presencein cross-border trade in services).

The Pand emphasizes that the very texts of Articles 1108(1) (investment), and 1206(1)
(cross-border trade in services) explicitly dlow the Parties to make Reservations
repectively in investment and in cross-border servicesin Annex 1. The Note explicitly
confirms that the Reservationsin Annex | condtitute existing measures that do not
conform to obligations imposed by: (a) Article 1102 and 1202 (nationa trestment), or
to (b) Article 1103 and 1203 (mogst-favored-nation treatment). In addition, the Note
aso permits the Partiesin Annex | to set out commitments for immediate or future
liberdization.?s®

The Note dipulates that in Annex |, the “Measures’ dement identifies the laws,
regulations or other measures, as qudified, where indicated, by the “ Description”
element, for which the reservation is taken. Mot significantly, the Note explicitly
develops a hierarchy of rulesfor the interpretation of the agreed reservations. Paragraph
3 (b) satesthat if the Measures dement is qudified by aliberaization commitment from
the Description eement, the Measures el ement as o qudified shdl prevail over dl other
elements

In light of the Note, the text of the Phase-Out dementsin Annex | concerning both the
liberalization of cross-border truck services and the investment in truck servicesis
unambiguous, based on the ordinary meaning of the words. The relevant clauses

258 Paragraph 2.h

259 section (c) setsforth other rulesif the Measures dement is not so qudified, but is not contralling here.
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establish specific datesin Annex | for the Party to liberdize barriers to services
(December 18, 1995) and investment (December 18, 1995) in land transportation
cross-border trade services. The Phase-Out clauses and their context in the Annex | do
not suggest that the commitment to phase-out reservations on December 18, 1995 is
dependent upon any other element of the Reservation or the Note. The Pand is
unaware of any agreement related to NAFTA, or any subsequent practice or lega
principle, that could accommodate the perception that there is a conditiona eement for
the execution of the liberdization commitments. Thus, it follows thet the liberdization
commitments were unconditiona within Annex 1. Any other interpretation would be
contrary to what iswritten in NAFTA.

236. Furthermore, the negotiators of NAFTA apparently consdered very carefully the
character, purpose, mode of preparation and adoption of reservations and their Phase-
Out liberdization commitments. The very title of Annex | conveysthe will of the Parties:
“Resarvations for Existing Measures and Liberadization Commitments” The
Reservations under andysis included a Sector, Sub-Sector, Industry Classification,
Type of Resarvation, Leve of Government, Measures, Description, Phase-Out. 2
There are no ambiguities. The reservations and their liberdization are very well
identified. The Parties agreed not only which reservations were acceptable for them but
aso Phase-Out commitments concerning the reservations. The wording islucid and
comprehensive.

237. Moreover, the Pand is aware that the reservations in Land Transportation included in
Annex | are contrary to the principal objective of NAFTA as established inits
Preamble, and are aso obstacles to achieving the concrete objectives agreed upon in
Article 102(1). Presumably, such reservations were intended as a necessary structural
element that was essentid to assist in establishing a Free Trade Areg, the ultimate god
of NAFTA.?®! Inthis context, the Pand recals an old legd principle expressed in
Latin as exceptio est strictissimae applicationis that has been utilized to Sgnify that
reservaions to treaty obligations are to be construed restrictively.??

260 See complete text in paragraph 230.

21 NAFTA Article 101 provides: The Parties to this Agreement, consistent with Article XXIV of the
Generad Agreement on Tariffs and Trade, hereby establish afree trade area.

262 See Interpretation of Article 79 of the 1947 Peace Treaty (FrenchvItalian Conciliation Commission)
X111, UNRIAA 397; Case Concerning Certain German Interestsin Upper Slesia PClJ, Series A,
No. 7, 56 and Free City of Danzig case, PClJ Series A/B, No. 65, 71.
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238. ThePand recognizes that the Phase-Out provisions concerning the reservations must be
given full legd force over dl other dements of Annex I. Thislegd ruleisfirmly grounded
ininternationd law. The Permanent Court of Internationd Justice declared that atreaty
provision must take precedence over agenerd rule of internationa law.? More
recently, this principle has been adopted by the WTO Appellate Body, which upheld
the Pand’ s decision that the precautionary principle could not be used to override the
explicit wording of treaty obligations?®*

239. Thus, the Pand finds that implementation of the very concrete Phase-Out provisions of
the Resarvations in this case is not conditioned by any other dement.?®® I the Parties
had wished to establish any mode of subsequent acceptance or condition to the
liberdization commitments agreed on in the Phase-Out eements of Annex 1, they would
have or could have used other wording. It is the opinion of the Pand that the Phase-Out
provisonsin Annex | must prevail over dl other dements of Annex 1. The United States
has failed to demondtrate the existence of any vdid legd ground for its non-compliance
with NAFTA Liberdization Commitments regarding Land Transportation Services and
Investment in Annex .

240.  Under these circumstances, the phase-out obligations of the United States under Annex
| with regard to cross-border trucking services and investment prevail unlessthereis
some other provison of NAFTA that could supersede these obligations. It isto those
other provisions that the Panel now turns.

C. Services

241. Thekey issuein services, inthe view of the Panel, is whether the United States was in
breach of Articles 1202 (national treatment for cross-border services) and 1203
(mogt-favored-nation treatment for cross-border services) of NAFTA by failing to lift
its moratorium on the processing of gpplications by Mexican owned trucking firms for
authority to operate in the U.S. border dates. Given the expiration on December 17,
1995 of the Annex | reservation that the United States took to alowing cross-border
trucking, the maintenance of the moratorium must be judtified either under the language
of Articles 1202 and 1203, or by some other provision of NAFTA, such as those found

263 \Wimbledon (1923), P.C.I.J. Rep., Ser. A, No.1.

264 EC Measures Concerning Meat and Meat Products (Hormones), WTO Appellate Body AB-
1997-4, WT/DS26/AB/R/WT/DSA8/ABIR, at 253 (January 16, 1998).

265 « Conditions should be implied only with great circumspection; for if they areimplied too readily, they
would become a serious threst to the sanctity of atreaty.” McNair, op.cit. 436.
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in Chapter Nine (standards) or by Article 2101 (generd exceptions). As neither Party
assarts that Annex | itself contains an exception that would otherwise judtify U.S.
actions, and as the United States has declined to rely on Chapter Nine as a defense, as
dated earlier, the Parties rest their positionsin large part on their interpretation of
Articles 1202, 1203 and 2101.

1. Positions of the Parties

242. The United States argues that Mexico' struck trangportation regulatory system does
not maintain the same rigorous standards as the systems in the United States and
Canada, and that therefore the “in like circumstances’ language in Article 1202 means
that “service providers [in Mexico] may be treated differently in order to addressa
legitimate regulatory objective.”?®® Further, since the Canadian regulatory systemis
“equivaent” to that of the United States, it is not a violation of most-favored-nation
treatment under Article 1203 for the United States to treat Canadian trucking firms
which are “in like circumstances’ vis-avis U.S. trucking firmsin amore favorable
manner than Mexican trucking firms2” The United States also suggests the
gpplicability of Article 2101, which provides agenerd exception to other NAFTA
obligationsand may be invoked for “ measures necessary to secure
compliance with laws or regulations. . . rdating to health and safety and
consumer protection.”?®® The United States has not sought to justify its actions under
Chapter Nine, but both Mexico and Canada have raised issues under that Chapter,
which asareault is addressed briefly, infra.

243. Mexico vigoroudy contests the U.S. interpretation of Articles 1202 and 1203, without
contending that the Mexican regulatory system is equivaent to that of the United States
and Canada.?®  According to Mexico, Mexican trucking firms are entitled to the same
rightsas U.S. carriers under U.S. law, thet is*“ consideration on their individua merits
and afull opportunity to contest the denia of operating authority.”?® Any other
gpproach isaviolation of Articles 1202 and 1203. During NAFTA negotiations, both

26 YSCS at 2.

67 yscsa 2-3.
268 | USCS at 40.

269 Mexico aso argues that adoption of an identical motor carrier regulatory system cannot properly be
made a condition of NAFTA implementation. MIS at 64.

210 MISat 75.
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governments understood that motor carriers would have to comply fully with the
standards of the country in which they were providing service. However, the
obligations of the Parties were not made contingent upon completion of the standards-
capability work progran?’* or the adoption of an identical regulatory sysemin
Mexico.?”? Anticipating a U.S. defense that did not materidize, Mexico explained that
the United States cannot rely on Chapter Nine, because the United States failed to
judtify its moratorium under the procedural requirements of that chapter.2”® Nor can the
United States rely on Article 2101, because the Article 2101 exception applies only to
measures that are necessary to secure compliance with laws or regulations that are
otherwise consistent with NAFTA, and no such laws or regulations exist here?™ Thus,
the blanket denid of accessis not justified under any provison of NAFTA.

244. Canada, which exercised its right to participate in accordance with Article 2013,
essentidly agrees with Mexico, inggting that the mgor issue in interpreting Article 1202
is a comparison between aforeign service provider providing services cross-border
(here, from Mexico into the United States), and a service provider providing services
domedtically. Canada aso contends that a*“blanket” refusal by the United States to
permit Mexican carriers to obtain operating authority to provide cross-border truck
services would necessarily be less favorable than the treatment accorded to U.S. truck
sarvices providersin like circumstances.?” Canada aso assarts that the United States
is precluded from relying on Chapter Nine because levels of protection established
under Chapter Nine must gtill be congstent with the nationd treatment requirements of
Article 1202 and other NAFTA provisions?™

245. The Pand notes that despite suggestions to the contrary,?”” no significant disagreament
exigs asto the facts as they relate to the truck regulatory systemsin the United States,

211 MIS at 74-75; emphasis added.

22 MIS at 64.

2B MPHS at 3, 9-12.

24 MIS at 87-89.
2P CSat 3.
2 CSat 4.

21" On May 16, 2000, the United States requested the Pandl to seek the written report of a scientific
review board under NAFTA, Article 2015. After providing both Parties an opportunity to submit
additiona comments, the Pandl, on July 10, 2000, declined to request a scientific review board.
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247.

Canada and Mexico. The United States has spent a considerable portion of its
submissions explaining the nature of the U.S. regulatory system, the smilarities of the
Canadian regulatory system, and the differences (and percelved deficiencies) in the
Mexican system.?’® The United States argues that the Mexican regulatory system is far
less effective in assuring safe drivers and equipment through mandatory ingpections,
driver licensing, logbooks and other procedures, than the systems currently in usein the
United States and Canada: “ adequate procedures are not yet in place [in Mexico] to
ensure U.S. highway safety.”?” However, the Parties differ regarding the implications
of the differences in regulatory standards. The United States and Mexico have engaged
in extengve consultations concerning truck transportation services and compliance with
regulatory objectives. Thisfact isamply demonstrated in the record of this case.?®
This, of course, isnot theissue. Theissue iswhether the decision by the United States
not to consider gpplications from Mexican service providers as a group is consstent
with the gpplicable NAFTA obligations of the United States.

2. ThePand’s Analysis

Article 1202 provides in pertinent part: “1. Each Party shal accord to service
providers of another Party treatment no less favorable than it accords, in like
circumstances, to its own sarvice providers.”?! Similarly, Article 1203 states: “Each
Party shdl accord to service providers of another Party treatment no less

favorable than it accords, in like circumgtances, to service providers of any other Party
or of anon-Party."%%2

Articles 1202 and 1203 represent the obligations of nationd trestment (equdity of
treatment between foreigners and nationas) and most-favored-nation treatment
(equality of treetment among foreign nationds of different dates). The United States
and Mexico do not question the legd force of these obligations. In its most succinct
terms, the disagreement between the United States on the one hand, and Mexico and
Canada on the other, is over whether the “in like circumstances’ language (or some
other limitation on or exception to national trestment and most-favored-nation

2B USCS at 8-19.

2% USCS at 2.

20 M|S at 33-38.

28

28

! Emphasis supplied.

2 Emphesis supplied.
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249.

treatment) permits the United States to deny accessto dl Mexican trucking firmson a
blanket basis, regardiess of the individuad qudifications of particular members of the
Mexican industry, unless and until Mexico's own domestic regulatory system meets
U.S. gpprova. Alternatively, the issue can be stated as whether or not the United
Statesis required to examine Mexican carriers seeking operating authority in the United
States on an individual basis to determine whether each individua applicant meets (or
falsto meet) the andards for carriers operating in the United States. This
disagreement in turn rests on the interpretation and scope of the “in like circumstances’
language, that is, whether the comparison may be applied to “service providers’ on a
blanket country-by-country basis or instead must be applied to individuad service
provider applicants.

Article 1202 requires each Party to accord to service providers of another Party
trestment that is no less favorable than it accords, in like circumstances, to its own
sarvice providers. Given that under U.S. law the United States trests operating
authority applications received from U.S. (and Canadian) -owned and -domiciled
carierson an individud basis, the blanket refusa of the United States to review
goplications for operating authority from Mexican trucking service providers on an
individud basis suggests inconsstency with the U.S. nationd trestment obligation (and
from most-favored-nation treatment, given that Canadian carriers are a so treated on an
individud bess).

The Pand, in interpreting the phrase “in like circumstances’ in Articles 1202 and 1203,
has sought guidance in other agreements that use smilar language. The Parties do not
dispute that the use of the phrase “in like circumstances’ was intended to have a
meaning that was smilar to the phrase “like services and service providers,” as
proposed by Canada and Mexico during NAFTA negotiations.® Also, the United
States contends, and Mexico does not dispute, that the phrase “in like circumstances’ is
not substantively different from the phrase “in like Stuations,” as used in bilaterd
investment treaties?®*

MRS at 12.

%4 USSS at 6-8.
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Mog sgnificantly, no Party asserts that the use of the phrase “in like circumstances’ in
NAFTA Chapter Twelve was intended to have a different meaning than it did in the
United States-Canada Free Trade Agreement (FTA). Mexico notesthat the
“immediate source” of the “in like circumstances’ language in Articles 1202 and 1203
of NAFTA wasthe FTA.?®® The United States has referred to eaborating language in
the FTA on the nationa treatment obligation to support the interpretation of the phrase
used in NAFTA to permit differentia trestment where appropriate to meet legitimate
regulatory objectives?®® Again, the Parties do not differ on the generd principle that
differential trestment may be appropriate and consstent with a Party’ s nationa
trestment obligations.

250. FTA Article 1402 isthusindructive. It provides a more detailed eaboration of the
nationd treatment requirement for services than isfound in NAFTA:

1. Subject to paragraph 3, each Party shall accord to
persons of the other Party treatment no less favourable
[sc] than that accorded in like circumstances to its
persons with respect to the measures covered by this
Chapter [services, investment and temporary entry].

3. Notwithstanding paragraphs 1 and 2, the treatment a
Party accords to persons of the other Party may be
different from the treatment the Party accords its
persons provided that:

a) the difference in trestment isno
greater than that necessary for
prudentid, fiduciary, hedlth and ssfety,
Or consumer protection reasons,

b) such different trestment is equivaent
in effect to the treatment accorded by
the Party to its persons for such
reasons,; and

% MRS at 10.
286 USSS at 9-10.
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¢) prior notification of the proposed
treatment has been given in accordance
with Article 1803.

The provison in the FTA dso imposed the burden of establishing the consstency of the
differential trestment with the above requirements on the party proposing or according
different trestment.?”

251. ThePand notesthat the FTA language provides a more detailed and specific limitation
on any Party’ sright to depart from its nationa trestment obligations than isfound in the
shorter text of Article 1202. However, the Pand observes that smilar national
trestment obligations have been interpreted, in the GATT Section 337 case, to permit
the imposgition of some requirements concerning imports thet are different from those
imposed on domestic products;?® identical treatment is not necessarily required with
regard to trestment of intellectua property violations relative to imported goods
compared to domestically produced goods. Y €, the Panel in Section 337 also
recognized that formally identical requirements for imports may in fact provide less
favorable treatment in specific circumstances.®®

252. ThePand next examined the gpplicable legd provisons of NAFTA to determine, with
respect to the provisions governing cross-border truck transportation services from
Mexico into the United States, what congtitutes the service providers of Mexico, on the
one hand, and the service providers of the United States providing trucking servicesin
the United States, on the other. Article 1213 defines a service provider of a Party to be
aperson of aParty that seeksto provide or providesaservice. Article 201 definesa
person of a Party to be anationa or an enterprise of a Party, and defines an enterprise
of aParty to be an entity congtituted or organized under gpplicable law. Given these
definitions, the Pandl consdered the undisputed facts in the record that the essential
service in question involves the commercid transportation of goods from Mexico to
points in the United States by service providers of Mexico.

253. Thisessentid service presently includes: (1) trucking servicesin which atractor and
traller provide service from a point in Mexico to a point in the United States and (2)
trucking services in which atrailer from Mexico is trandferred from a Mexican tractor to

%1 FTA, Art. 1402.4.

28 .S - Section 337 of the Tariff Act of 1930, L/6439 - 365/345 (Nov. 7, 1989) (Panel Report),
para. 5.31.

29 |d., para. 5.11.
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aU.S. tractor in a Border Commercid Zone from which the service continues to a point
in the United States. Additiondly, the relevant trucking services aso include the transit
of Mexican trucks from Mexico through the United States to Canada. Those who
provide or seek to provide such services are the relevant “service providers.” The
service providers of the United States are U.S. owned or domiciled trucking firms. The
treatment of these U.S. domestic trucking service providers by U.S. regulatory
authoritiesis the basis of comparison with the trestment by the United States of
Mexican trucking service providers seeking operating authority in the United States, in
determining whether the United Statesis providing nationa trestment.

254. Itisnot disputed that the United States prohibits consderation of applications from
most Mexican service providers to supply truck trangportation services from Mexico to
points in the United States outside the border commercial zone®® Y e, the obligation
of NAFTA Article 1202 isto provide no less favorable treatment to service providers
of Mexico. It appears from uncontested facts that the United Statesis not doing so.
The United States has permitted roughly 150 Mexican-domiciled carriers who clam
U.S. mgority ownership, five Mexican-domiciled, Mexican owned carriers grand-
fathered under U.S. law, and one Mexican-domiciled, Mexican owned carrier trangiting
the United States to reach Canada, to operate fredly in the United States despite
dleged deficiencies in the Mexican truck regulatory system.?®* Similarly, until 1999,
four years after restrictions on cross-border trucking were to be lifted under Annex I,
the United States permitted U.S. motor carriers to lease Mexican trucks and drivers for
operationsin the United States.?®? Certain Mexican drayage cariers are permitted to
provide services only within the narrow border commercid zones, and are wholly
prohibited from providing service to other points in the United States. These carriers

20 M|S at 1-4; USCS at 20.

21 MRS at 1-5. The United States argues that those apparent exceptions to USDOT policy are
permitted because they are based on non-safety related reasons and because USDOT lacks the legal
authority to halt them. USSS at 20-22. However, there is no evidence in the record suggesting that the
Presdent made any effort to obtain legidation to hat these long standing-practices, with the exception
of closing the loophole which permitted U.S. trucking firms to lease Mexican trucks and drivers for
sarvice in the United States.

292 This so-called “loophole” was closed by Section 219 of the Motor Carrier Safety Improvement Act
of 1999. Mexico arguesthat this was for anti-competitive reasons. MRS a 4-5. The United States
contends it was for safety reasons. USSS at 23-24. However, for whatever reason, the practice was
used until very recently, and the United States has not provided the Pand with any evidence of specific
safety problems arising out of the practice.
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258.

are subjected to differentid treatment, for commercia reasons and because of U.S.
safety concerns.?®

However, in dl other circumstances comprising Mexican trucking service
providers—presumably hundreds or even thousands of firms-those Mexican service
providers have been denied access to the U.S. border states since December 17,
1995, despite the requirements of Annex | and Articles 1202 and 1203.

Thus, the provison of no less favorable trestment to these very limited Mexican service
providersfailsto satisfy the obligation to provide no less favorable treetment to other
trucking service providers of Mexico, who remain subject to the moratorium. The U.S.
blanket refusal to review requests for operating authority from other Mexican trucking
firms, because of safety concerns, isincondstent with these prior exceptions to the
moratorium, as well aswith U.S. treetment of U.S. domestic trucking service providers.

Therefore, absent other judtification, the moratorium impaosed by the United States on
the processing of gpplications since December 17, 1995, would condtitute ade jure
violation of the nationd trestment obligation in Article 1202. However, the United
States asserts judtification under the terms “like circumstances,” and the proposed
interpretation to include differentid treatment for legitimate regulatory objectives related
to safety.

The Pand has noted that the phrase “like circumstances’ may properly include
differentid trestment under the conditions specified in the FTA Article 1402, as
discussed earlier. However, the Pand is aso aware of Chapter One, Article 102.
Article 102(2) of NAFTA cdlearly statesthat “ The Parties shall interpret and apply the
provisons of this Agreement in the light of its objectives set out in paragraph 1 and in
accordance with applicable rules of internationa law.” Thefirst of NAFTA’s lised
objectivesisto “eiminate barriers to trade in, and facilitate the cross-border movement
of, goods and services between the territories of the Parties”?** These objectives are

29 The United States has argued that the safety record of Mexican drayage haulersis serioudy deficient
compared to U.S. trucks operating nationwide. USCS at 19-24. Mexico has admitted that the drayage
haulers have used equipment in relatively poor condition. MIS a 21. However, Mexico arguesthat a
comparison between Mexican drayage haulers and U.S. long-haul trucking firm safety recordsis
mideading because the short distance drayage haulers do not have a self-interest in maintaining the
quality of equipment that they would have if engaged in long-haul freight operations MRS a 6. Neither
argument is overly persuasive, nor directly pertinent to the Pand’s andysis of the law.

294 NAFTA, Art. 102(1)(a).
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elaborated more specificaly through the principles and rulesin NAFTA, including
national trestment. Further, the provisons of the Agreement are required to be
interpreted in light of the objectives and applicable rules of internationd law. Given
these requirements, and the use of the same term in the FTA, the Pandl is of the view
that the proper interpretation of Article 1202 requires that differential trestment should
be no greater than necessary for legitimate regulatory reasons such as safety, and that
such different trestment be equivaent to the trestment accorded to domestic service
providers. With regard to objectives, it seems unlikely to the Panel that the “in like
circumgtances’ language in Articles 1202 and 1203 could be expected to permit
maintenance of avery sgnificant barrier to NAFTA trade, namely a prohibition on
cross-border trucking services.

Smilarly, the Pand is mindful that a broad interpretation of the “in like circumstances’
language could render Articles 1202 and 1203 meaningless.  If, for example, the
regulatory systemsin two NAFTA countries must be substantialy identica before
nationd treetment is granted, relatively few service industry providers could ultimately
qudify. Accordingly, the Pand concludes that the U.S. position that the “in like
circumstances’ language permits continuation of the moratorium on accepting
goplications for operating authority in the United States from Mexican owned and
domiciled carriers is an overly-broad reading of that clause.

The United States also suggests that Article 2101 alows the United States to refuse to
accept gpplications from Mexican trucking service providers because of safety
concerns. The Pand’ s view that the “in like circumstances’ language, as an exception,
should be interpreted narrowly, applies equdly to Article 2101. Here, the

GATT/WTO higtory, liberaly cited by the Parties, and the FTA language, noted earlier,
are both ingructive. Although there is no explicit language in Chapter Twelve that sets
out limitations on the scope of the “in like circumstances’ language, the generd
exception in Article 2101:2 invoked by the United States closdly tracksthe GATT
Article XX language, and is Smilar to the FTA proviso limiting exceptions to nationd
trestment to Stuations where “the difference in treatment is no greater than necessary
for ... health and safety or consumer protection reasons.”>%

Thus, Article 2101:2 provides in pertinent part:
Provided that such measures are not applied in amanner that

would condtitute ameans of arbitrary or unjustifiable
discrimination between countries where the same conditions

2% USCFTA, Art. 1403.3(a).
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prevail or adisguised redtriction on [internationd] trade
between the Parties, nothing in . . . Chapter Twelve (Cross-
Border Tradein Services) . . . shdl be construed to prevent the
adoption of enforcement by any Party of measures necessary to
secure compliance with laws or regulations that are not
inconsstent with the provisons of this Agreement, including
those relating to hedlth and safety and consumer protection.

Under Article 2101, therefore, safety measures adopted by a Party—such as the
moratorium on accepting applications for U.S. operating authority from Mexican
trucking service providers—may be judtified only to the extent they are “necessary to
secure compliance” with laws or regulations that are otherwise consistent with NAFTA.
Here again, the GATT/WTO jurisprudence proves helpful in determining what

“necessary” means.

The “necessary to secure compliance” languagein GATT Aurticle XX has been
interpreted grictly in numerous GATT/WTO decisons, including United States -
Section 337 of the Tariff Act of 1930,>®° Canada - Certain Measures

Concerning Periodicals,®®” United Sates - Standards for Reformulated and
Conventional Gasoline,® and United Sates - Import Prohibition on Certain
Shrimp and Shrimp Products.?*® Mexico notes that the United States invoked the
“necessary” language in Reformulated Gasoline and Section 337 in contesting Canada
in Periodicals, even though the Pandl in Periodicals did not reach that issue.3®

Mexico thus suggests that the United States is among those nations supporting a narrow
interpretation of the exceptions.

In Periodicals, Canada had contended that its import ban on certain periodicas was
judtified under the GATT Article XX(d) “chapeau” (heading) as ameasure “ necessary
to secure compliance with laws or regulations which are not incongstent with the
provisons of this Agreement.” Canada had argued that this restriction was an important
aspect of agovernment policy that sought to ensure that magazines with editorid
content prepared for the Canadian market would be rewarded with an increase in thelr

29 [GATT] Panel Report adopted Nov. 7, 1989, BISD/345.

297 'WTO] Panel Report adopted Mar. 14, 1957, WT/DS3V/R.

28 WTO] Panel Report adopted May 20, 1996, WT/DS2/R.

299 'WTO] Panel Report adopted Oct. 12, 1998, WT/DS58/AB/R.

30 MPHS at 15-16.
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revenues from advertising. A paralel component of the policy was atax deduction for
advertising directed at the Canadian market, which would be defeated if periodicals
could beimported. The WTO Panel rgected this interpretation and found for the
United States. The Pandl determined that the Canadian measure was not a measure that
sought compliance with another law, and thus was not judtified by GATT Article

XX (d).SOl

265. In Reformulated Gasoline, the WTO's Appellate Body determined that the chapeau
of Article XX, prohibiting GATT-incongstent measures from being unjustifiable
discrimination or a disguised restriction on trade, required that a Party adopt measures
reasonably available to it that were the least inconsstent with the GATT. Instead of
imposing less favorable regulatory structures on foreign refiners exporting gasoline to the
United States, the United States might have pursued cooperative agreements with the
governments of VVenezudla and Brazil 3%

266. Thissuggests, by andogy, that the United States did not, in the actionsiit took prior to
December 17, 1995, make a sufficient effort to find a less trade-restrictive measure
than continuation of the moratorium to address its safety concerns.

267. InShrimp, the WTO Appellate Body regjected the rigid standard through which U.S.
officias determined whether certain other countries would be certified as having sea
turtle protective fishing methods, effectively granting or refusing other countries' right to
export shrimp to the United States. According to the Appellate Body, “it is not
acceptable in internationd relations, for one WTO Member to use an economic
embargo to require other Membersto adopt essentidly the same comprehensive
regulatory program, to achieve a certain policy god, asin force within that Member's
territory, without taking into condderation different conditions which may occur in the
territories of those other Members.”*®® The Appellate Body aso rejected the idea that
one member could attempt to dictate another member’s regulatory policies by refusing
access to the dictating member’ s market, where that access was otherwise required
under the GATT. Intheingtant case, Mexico objects to the U.S. moratorium and legd
position as implying that only adoption by Mexico of atruck regulatory regime fully

301 periodicals, paras. 5.8-5.11. The Pand did not comment on other U.S. arguments regarding
Article XX(d) and the Appellate Body did not address these issues. Appellate Body Report, Jun. 30,
2000, WT/DS31/AB/R.

302 Reformulated Gasoline, Part IV, at 24-28.

308 Shrimp, para. 164, emphasisin origing.
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compatible with that of the United States would require the United States to lift the
moratorium.>**

Here ds0, there is no evidence in the record that the United States considered more
acceptable, less trade redtrictive, dternatives, except to the extent that it does so for
specific Mexican service providers exempted from the moratorium.

The Pand is generdly in agreement with Mexico that, conastent with the GATT/WTO
history and the text of Article 2101, in order for the U.S. moratorium on processing of
Mexican applications for operating authority to be NAFTA-legd, any moratorium must
secure compliance with some other law or regulation that does not discriminate; be
necessary to secure compliance; and must not be arbitrary or unjustifiable discrimination
or adisguised restriction on trade.3%

Also, if under the GATT/WTO jurisprudence a Party is“bound to use, among the
measures reasonably available to it, that which entalls the least degree of inconsstency
with other . . . provisions*® in this NAFTA case, the United States has failed to
demondtrate thet there are no dternative means of achieving U.S. safety godsthat are
more condstent with NAFTA requirements than the moratorium. In fact, the application
and use of exceptions would appear to demondtrate the existence of less-redtrictive
dternatives.

34 MIS at 74-75.

35 MPHS at 23; see Section 337, para. 6.31.

36 MPHS at 25, quoting Section 337, para. 5.26.
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271. Theprovisgons of Chapter Nine are rlevant to this proceeding largely because Chapter
Nine was addressed by Mexico and Canada. The United States did not rely on
Chapter Nine as a defense.®” Nor, the Pand notes, do any of the Parties question the
right of Partiesto NAFTA in pursuing “legitimate objectives of safety” or the protection
of human life or hedlth to establish levels of protection that they consider appropriate.3®
Thisright is established in Part Three - Technica Barriersto Trade, of which Chapter
Nineisapart. Chapter Nineisexplicitly made applicable to services, and includes
specific obligations concerning a Land Trangportation Standards Committee. Thus,
under Article 904, the United States has the right to set aleve of protection relating to
safety concerns, through the adoption of standards-related measures, notwithstanding
any other provison of this Chapter, and provided only that this is done consstently with
Article 907.2, which establishes a permissive (i.e., not mandatory) assessment of risk,
and encourages Parties to avoid arbitrary or unjustifiable distinctions between smilar
goods or services, in the level of protection a Party considers.

272. However, it isimportant to stress that actions taken by a Party under Article 904 must
be “in accordance with this Agreement,” including the nationd trestment provisons of
Article 1202 and the most-favored-nation requirements of Article 1203.3%

273.  With regard to Annex |, the Panel finds unpersuasive various arguments as to the
difficulties and possible safety concerns which the United States raises as obstacles to
implementation of its Annex | obligations to permit cross-border trucking into the U.S.
border states as of December 17, 1995.31° Firgt, Annex | does not incorporate any
exceptions or conditions, other than the phase-out date.3!* Second, under Article 105,
“The Parties shdl ensure that al necessary measures are taken in order to give effect to
the provisions of this Agreement.” The fact that the United States may not have
avallable, for budgetary or other reasons, “safety investigators’ to travel to Mexico, is
not an excuse to fail to comply with U.S. obligations under the Agreement, particularly

307 Comments of the United States on the Initial Report of the Panel, Dec. 19, 2000, &t 4.

38 MIS at 81-82; USCS at 39-40.

309 NAFTA, Art. 904(3)(a) & (b). The Pand observesthat Article 904.4 dso contains alimitation that no Party may prepare,
adopt, maintain or apply any standards-related measure with the effect of creating an unnecessary obstacleto trade. This
obligation should be considered in conjunction with Article 906.4, which contains arequirement that where an exporting country
maintains atechnical regulation, and the exporting country, in cooperation with the importing Party, demongrates to the

sdtisfaction of the importing Party that itstechnica regulation adequately fulfils the importing Party’ s legitimate objectives, the
importing Party must treat such atechnical regulation as equivaent.

310 USCS at 42-46.

311 See discussion of Annex |, supra.
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given the fact that Mexican regulatory conditions were well-known to the United States
at least since September 1992, when NAFTA negotiations were completed.

It dsois clear from the record before the Pandl that the United States was well aware
during NAFTA negotiations that the Mexican truck regulatory system was deficient in
many respectsin the U.S. view, and that many changes would be required to improve it
ggnificantly. The United States and Mexico have undertaken a cooperative program
amed a improving Mexico' struck and driver regulatory sysem. While the United
States contends that insufficient progress has been made to lift the moratorium,!? the
U.S. obligations under Annex | are not conditioned on a certain level of progress by
Mexico inimproving Mexico' s truck safety regulatory system.

It isunclear when, if ever, the United States will be satisfied that the Mexican regulatory
system is adequate to lift the moratorium with respect to dl Mexican providers of
trucking services®*™® In December 1995, it was evident that many officids, including the
Secretary of Trangportation, were convinced that the necessary controls were in place,
because regulations had been announced and other steps taken for the anticipated lifting
of the moratorium in 1995, even though the United States ultimately did not lift the
moratorium.!* For whatever reasons, a contrary decision was taken. In this regard,
the Pand bdievesit unlikely, in view of U.S. obligations under Articles 1202, 1203 and
Annex |, that dl Mexican providers of trucking services not subject to an exception to
the moratorium can properly be subject to a blanket U.S. determination not to process
goplications.

With regard to most-favored-nation treatment under Article 1203, essentidly the same
consderations are rlevant as with nationd treatment under Article 1202, discussed in
detall dbove. If the*“in like circumstances’ language means that the foreign regul atory
system must be equivaent or identicd to the U.S. system, and the United States has
concluded that the Canadian system meets this criterion, 3! the United States would be
judtified in discriminating in favor of Canadian trucking firms. However, if “in like
circumstances’ does not permit this trestment, Article 1203 is violated as wdll as Article
1202, since U.S. and Canadian carriers are tregted in the same manner (individualy)
while Mexican carriers are treated differently. Thisistrue with regard to any possible

312 USCS at 25-28.

813 UsSSSat 17.

314 MIS at 33-40; USCS at 19-20.

35 ysCs at 19.
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departures from mogst-favored-nation treatment based on other provisions of NAFTA,
such as Article 2101, again as discussed earlier.

Finaly, the Pandl concludes that language in the Preamble of NAFTA, which states that
the Parties“resolveto . . . preserve their flexibility to safeguard the public welfare’
cannot be relied upon by the United States as an independent basis for failing to comply
with its obligations under the various provisons found in the NAFTA text and Annex I.
Under Article 31 of the Vienna Convention, as mentioned earlier, the preambleis part
of the “context” to be conddered in interpreting the treaty. However, thereisno
suggestion in NAFTA that the preambular language was intended to override the textud
obligations. Rather, the language used in the Preamble —"resolve’ rather than * agree
to,” “shdl,” or “mugt”’—indicate that the Preamble is aspirationd and horatory. The
Panel also notesthat in the Preamble, the Parties have dso “resolved to . . . create an
expanded and secure market for the goods and services produced in their territories. .

" which is congstent with the obligations placed upon the United States by Articles
1202 and 1203, and under Annex |.

Based on these considerations, and noting the previoudy discussed objectives of
NAFTA in facilitating increased trade in services, the Pandl is of the view that the U.S.
refusa to consider applications is not consistent with the obligation to provide nationd
treatment. Thus, the continuation of the moratorium beyond December 18, 1995, was
aviolation of the nationd treatment and mogt-favored-nation provisions of Articles
1202 and 1203, respectively, in that thereis no legdly sufficient basis for interpreting “in
like circumstances’ as permitting a blanket moratorium on al Mexican trucking firms.
Nor is the departure from nationa treatment and most-favored-nation treatment under
these Articlesjudtified under Article 2101.

D. Investment

The issue before this Pand with regard to investment is to determine whether the failure
by the U.S. government to take appropriate regulatory actions to iminate the
moratorium on Mexican investments in companies providing internationa transportation
by land condtitutes a breach of Articles 1102, 1103 and 1104 of NAFTA, which
provide:

Article 1102: National Treatment

1. Each Party shall accord to investors of another Party
treatment no less favorable than that it accords, in like
circumstances, to its own investors with respect to the
edtablishment, acquisition, expansion, management, conduct,
operation, and sale or other dispogtion of investments.
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2. Each Party shdl accord to investments of investors of another
Party trestment no less favorable than that it accords, in like
circumstances, to investments of its own investors with respect
to the establishment, acquisition, expansion, management,
conduct, operation, and sae or other disposition of investments.

Article 1103: M ost-Favor ed-Nation Treatment

1. Each Party shall accord to investors of another Party
treatment no less favorable than that it accords, in like
circumstances, to investors of any other Party or of anon-Party
with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other digposition
of invesments.

2. Each Party shdl accord to investments of investors of another
Party trestment no less favorable than that it accords, in like
circumstances, to investments of investors of any other Party or
of anon-Party with respect to the establishment, acquistion,
expans on, management, conduct, operation, and sale or other
diposition of invesments.

Article 1104: Standard of Treatment

Each Party shdl accord to investors of another Party and to
investments of investors of another Party the better of the
treatment required by Articles 1102 and 1103.

The U.S. reservations with repect to existing measures from obligations imposed by Articles
1102 (nationd treatment in investment, services and related matters) and 1103 (most-favored-
nation trestment in investment, services and related matters) are contained in Annex |, which in
the case of investments establishes that: " The moratorium has the effect of being an investment
restriction because enterprises of the United States providing bus or truck servicesthat are
owned or controlled by persons of Mexico may not obtain |CC operating authority.” The
phase-out element of the reservation Sates that:

A person of Mexico will be permitted to establish an enterprise
in the United States to provide:

(a) three years dfter the date of signature of this Agreement
[December 18, 1995], truck services for the transportation of
internationa cargo between pointsin the United States, and
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(b) seven years after the date of entry into force of this
Agreement [January 1, 2001], bus services between pointsin
the United States.

The moratorium will remain in place on grants of authority for
the provision of truck services by persons of Mexico between
points in the United States for the transportation of goods other
than internationd cargo.

1. Positions of the Parties

M exico argued that, in implementing the moratorium, the United States has distinguished
between carriers based on the nationality of their ownership or control, denying Mexican
owned carriers nationa treatment (compared to U.S.-owned carriers) and most-favored-nation
treatment (as Canadian carriers are subject to no such redtrictions). U.S. law and regulations,
as applied by the United States, authorize motor carriers and motor private carriers domiciled
in Mexico, but owned or controlled by persons of the United States (or persons of Canada), to
be granted operating authority to provide interstate transportation of property.3® The above
regulatory framework remainsin place nearly five years after the phase-out date provided in
Annex | 3

The United States argued that Mexico has failed to establish a prima facie violation of
Chapter Eleven investment obligations. The United States contends that it was the United
States, not Mexico, that sought the removal of investment restrictions during NAFTA
negotiations. U.S. trucking firms had, and continue to have, the capita necessary to engagein
cross-border investments. By contrast, Mexican firms have expressed concern regarding
competition from the better capitdized U.S. firms. The United States claims that Mexico does
not even dlege that there is any interest on behdf of Mexican nationalsto invest in U.S. trucking
firms318

316 MIS at 81. 49 U.S.C. § 10922 (m)(2)(b)(iv) and (v) provided that: "if the person to be issued the
certificate of regigtration during the moratorium is aforeign motor carrier (or aforeign motor private
carrier) domiciled in the foreign country or politica subdivison and owned or controlled by persons of
the United States, such certificate may only authorize such carrier to provide interstate transportation of
property (including exempt items) by motor vehicle”

S MISa 3.

318 ysCsa 55,
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The United States dso argued that Mexico has not shown that any Mexican nationd meetsthe
definition of "investor" in Chapter Eleven and thus Mexico has falled to establish aprima facie
case of violation by the United States of its Chapter Eleven investment obligations. Since
Mexico has not aleged the existence of any Mexican nationd or enterprise that seeks to make,
ismaking or has made an investment in aU.S. trucking firm, as defined by Article 1139,
Mexico has not met its burden of proof.3%°

However, the United States has not denied the existence of a continuing regulatory framework
that permits the Department of Trangportation to refuse to process gpplications from Mexican
motor carriers. Nor has the United States denied the contention that it has failed to modify its
truck regulatory framework so as to permit Mexican nationas to establish enterprises to engage
in point-to-point truck trangportation of internationa cargo within the United States, which
NAFTA required to be implemented by December 18, 1995. Morever, United States has
conceded that:

operating restrictions imposed formerly by the ICC and now by the
USDOT in effect disdlow new grants of operating authority to U.S.
carriers owned or controlled by Mexican carriers. In order for the
United States to obtain investment rights in Mexico, the United States
agreed to take a comparable step by committing to modify the
moratorium to permit Mexican nationas to own or control companies
established in the United States to transport internationa cargo between
pointsin the United States3*

Nor has the United States argued that different circumstances exist which would justify
differentiad trestment in connection with investments by Mexican investorsin U.S.
domiciled companies.

2. ThePand’s Analysis

The Pand notes that under the Modd Rules, Rules 33 and 34: “A Party asserting thet a
measure of another Party isincongstent with the provisons of the Agreement shdl have the

319 yscsa 55-56.

320 yscsa 7-8. United States regulations, specifically 49 C.F.R. § 1182.2(a)(10), state that with regard to the purchase or
acquisition of control over an existing motor carrier, the Department of Transportation regulations require, as part of the
gpplication for gpprova of the transaction: "a statement indicating whether any party acquiring any operating rights through the
transaction is either domiciled in Mexico or owned or controlled by persons of that country.” With regard to atransfer of
exiging operating authority, 49 C.F.R. § 365.405(b)(1)(ix) requires an gpplicant for transfer gpprova to provide: "certification
by thetransferee that it is not domiciled in Mexico nor owned or controlled by persons of that country.”
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burden of establishing such inconsstency,” and “A Party asserting that ameasure is subject to
an exception under the Agreement shdl have the burden of establishing that the exception
applies.”* Mexico must establish that the actions (and inactions) of the United States are
incong stent with the schedule for implementation of NAFTA. The U.S. Government bears the
burden of proving that its actions and inactions in connection with Chapter Eleven are
authorized by an exception to NAFTA.

286. Here, Mexico has asserted and the United States has conceded that U.S. laws and regulations
authorize the Department of Trangportation to deny anewly crested U.S.-domiciled carrier
with Mexican investment the opportunity to obtain operating authority. Current U.S. regulatory
policy dso prohibits the acquisition of an existing U.S. carrier that dready had operating
authority, because of the requirement for the applicant to certify that the gpplicant isnot a
Mexican nationd, nor owned or controlled by Mexican nationds. Under these circumstances,
an gpplication filed by aMexican carrier would be futile,

287. The United States has made no significant effort to defend its position on investment on the
merits. At the Ora Hearing, the representative of the United States stated the U.S. position as
follows

On safety, the base defense goes to the services. We have a separate
gatement and position on the investments. What we said on investment
is Mexico brought this case, [therefore] it's up to Mexico to prove its

point.

Thisis not asafety case with that. The Stuation, | think, is quite
forthright and dear enough. The investment restriction arose from the
moratorium, it's part of the moratorium thet is dtill in place.

When the safety issues are resolved, we would modify the moratorium
to handle the investment issues. In our view, the investments has been a
sdeshow. . ..

Mexican firms generaly don't have capita investment in the United
States. They haven't been pressing the United States on that. The
services case is the core of this, and when the services case is resolved,
the investment case will be resolved. What we said, is [that] our brief
smply says Mexico hasto prove its violation. 3%

321 MIS & 69, emphesis added.

322 TR & 193-194, emphesis supplied.
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In essence, the United States has effectively conceded that the safety concerns, which
are the claimed bass of the U.S. refusa to implement its cross-border service
obligations, are not gpplicable to investment.

288. When aPandig asked, "But what you're saying is, that until a Mexican company regquests the
opportunity, say, to buy aU.S. carrier and is denied that opportunity, . . . there's no case, even
if you have arule that saysif they apply they are going to be turned down?,” the representative
of the United States responded, "' That's dmosdt it. It's alittle more subtle than that.”3%

289. Long-established doctrine under the GATT and WTO holds that where ameasure is
incongstent with a Party's obligations, it is unnecessary to demondtrate that the measure has had
an impact on trade. For example, GATT Article 11 (requiring nationa trestment of goods) is
interpreted to protect expectations regarding competitive opportunities between imported and
domestic products and is applicable even if there have been no imports3** Moreover, it is
well-established that parties may chalenge measures mandating action inconsstent with the
GATT regardiess of whether the measures have actudly taken effect 32

TR at 194.

324 For example, aGATT Working Party Report on Brazilian Interna Taxes noted: “[the majority of the
members of the Working Party] took the view that the provisons of the first sentence of Articlelll,
paragraph 2, were equaly applicable, whether imports from other contracting parties were substantia,
gmadl or non-existent.” See WORLD TRADE ORGANIZATION, ANALYTICAL INDEX: GUIDE TO GATT
LAW AND PRACTICE 128 (6th ed. 1995). See also Japan - Taxes on Alcoholic Beverages, AB-
1996-2 (Appellate Body) (4 Oct. 1996) at Section F.

“[T]he purpose of Article 111 [which requires nationd treatment of goods] "isto ensure that interna
measures 'not be applied to imported or domestic products so as to afford protection to domestic
production’." Toward thisend, Article 11 obliges Members. . . to provide equdity of competitive
conditions for imported products in relation to domestic products. . . . [I]t isirrdlevant that "the trade
effects’ of the tax differentid between imported and domestic products, as reflected in the volumes of
imports, are indgnificant or even non-existent; Article 111 protects expectations not of any particular
trade volume but rather of the equa competitive relationship between imported and domestic
products.”

3% See, e.g., United States - Taxes on Petroleum and Certain Imported Substances, in which the
Panel sated: "The generd prohibition of quantitative restrictions under Article X1 . . . and the nationa
trestment obligation of Articlelll . . . have essentidly the same rationde, namely to protect expectations
of the contracting parties as to the comptitive relationship between their products and those of the
other contracting parties. Both Articles are not only to protect current trade but also to creste the
predictability needed to plan future trade. That objective could not be attained if contracting parties
could not chdlenge exidting legidation mandating actions at variance with the Generd Agreement until
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Furthermore, Article 2004 of NAFTA dlows the Parties to initiate the dispute settlement
procedures with “respect to the avoidance or settlement of al disputes between the Parties
regarding the interpretation or gpplication of [the treaty], or wherever a Party consders that an
actua or proposed measure of another Party is or would be inconsstent with the obligations of
[thetreaty].” The Pand is not faced with a case brought in the context of NAFTA Annex
2004, which authorizes a Party to have recourse to the dispute settlement procedure where it
congders that benefits one Party could reasonably have expected to accrue to it have been
nullified or impaired by ameasure that is not inconsistent with NAFTA 3%

The Pand finds that Mexico has met the requirement of Rule 33 of the Modd Rules by
edablishing aprima facie case of inconsstency with NAFTA. The deprivation of theright to
obtain operating authority to U.S. companies owned or controlled by Mexican nationals and the
prohibition on dlowing Mexican investors to acquire U.S. companies that dready have
operating authority, on its face, violates the straight-forward provisions of NAFTA Articles
1102 and 1103.

Because the United States expresdy prohibits the above mentioned investment, this Pand finds
such prohibitions as incongstent with NAFTA, even if Mexico cannot identify a particular
Mexican nationd or nationals that have been rgected. A blanket refusa to permit a person of
Mexico to establish an enterprise in the United States to provide truck servicesfor the
transportation of internationd cargo between pointsin the United Statesis, on itsface, less
favorable than the trestment accorded to U.S. truck service providersin like circumstances,
and is contrary to Article 1102. Where there have been direct violations of NAFTA, asin this
case, there is no requirement for the Pand to make afinding that benefits have been nullified or
impaired; it is sufficient to find that the U.S. measures are incongstent with NAFTA.

The applicability of Chapter Nine of NAFTA to this proceeding has been discussed in the
Services section, supra. It is sufficient to note here that Chapter Nine does not apply to
measures affecting investment,*’ and there is no provision of Chapter Nine that could be read
as ether incorporating or overriding the nationd trestment obligation for investment. Similarly,
the genera exceptions contained in Article 2101(2) apply only to trade in goods (Part Two),

the adminidrative acts implementing it had actually been applied to their trade.” 345/136 (adopted June
17,1987), at 160, para. 5.5.5, reprinted in Analytica Index at 133.

326 Annex 2004, emphasis added. Annex 2004 was intended to mirror the GATT practice of alowing
cdamsfor "non-violation nullification or impairment” of benefits

327 NAFTA, Article 901. - Limited scope of Chapter Nine to measures affecting trade in goods and certain services.
NAFTA, Article 915 limits the scope of the service coverage to land trangportation and telecommunications services.
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technical barriersto trade (Part Three), cross-border trade in services (Chapter Twelve) and
telecommunications (Chapter Thirteen), and thus cannot affect the U.S. obligations under
Chapter Eleven.

Accordingly, the Pand determines that in connection with investments by Mexican nationasin
U.S. companies established to provide trucking services for the transportation of internationa
cargo between points in the United States, no circumstances exist that would judtify differentia
treatment from U.S. (or Canadian) investors and investments under NAFTA's Chapter Eleven
national trestment and mogt-favored-nation obligations.

VII. FINDINGS, DETERMINATIONS AND RECOMMENDATIONS

A. Findings and Deter minations

On the basis of the andlysis set out above, the Pand unanimoudy determines that the U.S.
blanket refusa to review and consider for gpprova any Mexican-owned carrier gpplications for
authority to provide cross-border trucking services was and remains a breach of the U.S.
obligations under Annex | (reservations for existing mesasures and liberalization commitments),
Article 1202 (national treatment for cross-border services), and Article 1203 (most-favored-
nation treatment for cross-border services) of NAFTA. An exception to these obligationsis
not authorized by the “in like circumstances’ language in Articles 1202 and 1203, or by the
exceptions set out in Chapter Nine or under Article 2101.

The Pand unanimoudy determines that the inadequacies of the Mexican regulatory system
provide an insufficient legdl basis for the United States to maintain a moratorium on the
congderation of applicationsfor U.S. operating authority from Mexican-owned and/or
domiciled trucking service providers.

The Pane further unanimoudy determines that the United States was and remains in breach of
its obligations under Annex | (reservations for existing measures and liberaization
commitments), Article 1102 (national treatment), and Article 1103 (most-favored-nation
trestment) to permit Mexican nationals to invest in enterprises in the United States that provide
transportation of internationa cargo within the United States.

It isimportant to note what the Pandl is not determining. It is not making a determination that
the Partiesto NAFTA may not set the leve of protection that they consider appropriatein
pursuit of legitimate regulatory objectives. It is not disagreeing that the safety of trucking
sarvices is alegitimate regulatory objective. Nor isthe Pand imposing a limitation on the
gpplication of safety standards properly established and applied pursuant to the applicable
obligations of the Parties under NAFTA. Furthermore, since the issue before the Pane
concerns the so-caled “blanket” ban, the Panel expresses neither approva nor disapprova of
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past determinations by appropriate regulatory authorities relating to the safety of any individud
truck operators, drivers or vehicles, as to which the Panel did not receive any submissions or
evidence.

B. Recommendations

The Pandl recommends that the United States take appropriate steps to bring its practices with
respect to cross-border trucking services and investment into compliance with its obligations
under the applicable provisons of NAFTA.

The Pand notes that compliance by the United States with its NAFTA obligations would not
necessarily require providing favorable congderation to dl or to any specific number of
gpplications from Mexican-owned trucking firms, when it is evident that a particular applicant
or gpplicants may be unable to comply with U.S. trucking regulations when operating in the
United States. Nor does it require that al Mexican-domiciled firms currently providing trucking
services in the United States be dlowed to continue to do <o, if and when they fail to comply
with U.S. safety regulations. The United States may not be required to treet applications from
Mexican trucking firmsin exactly the same manner as applications from U.S. or Canadian firms,
aslong asthey are reviewed on acase by case basis. U.S. authorities are responsible for the
safe operation of trucks within U.S. territory, whether ownership is U.S., Canadian or

Mexican.

Similarly, it may not be unreasonable for aNAFTA Party to conclude that to ensure
compliance with its own local standards by service providers from another NAFTA country, it
may be necessary to implement different procedures with respect to such service providers.
Thus, to the extent that the inspection and licensing requirements for Mexican trucks and drivers
wishing to operate in the United States may not be “like” those in place in the United States,
different methods of ensuring compliance with the U.S. regulatory regime may be judtificble.
However, if in order to satisfy its own legitimate safety concerns the United States decides,
exceptionally, to impose requirements on Mexican carriers that differ from those imposed on
U.S. or Canadian carriers, then any such decision must (a) be made in good faith with respect
to alegitimate safety concern and (b) implement differing requirements thet fully conform with
al rdevant NAFTA provisons.

These congderations are ingpplicable with regard to the U.S. refusd to permit Mexican
nationasto invest in enterprises in the United States that provide transportation of internationa

cargo within the United States, since both Mexico and the United States have agreed that such
investment does not raise issues of safety.
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Signed in the original by:

J. Martin Hunter, Chair LuisMigue Diaz
David A. Gantz C. Michad Hathaway
Algandro Ogarrio
Dated:
92

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



	CONTENTS
	I. INTRODUCTION
	A. The Dispute
	B. Terms of Reference

	II. HISTORY OF THE PROCEEDINGS
	III. FACTUAL BACKGROUND
	IV. CONTENTIONS OF THE PARTIES AND CANADA
	A. Mexico’s Contentions
	B. The United States’ Contentions
	C. Canada’s Contentions

	V. THE UNITED STATES’ REQUEST FOR A SCIENTIFIC REVIEW BOARD
	VI. ANALYSIS OF THE ISSUES
	A. Interpretation of NAFTA
	B. Reservations for Existing Measures and Liberalization Commitments - Annex I
	1. Positions of the Parties
	2. The Panel’s Analysis

	C. Services
	1. Positions of the Parties
	2. The Panel’s Analysis

	D. Investment
	1. Positions of the Parties
	2. The Panel’s Analysis


	VII. FINDINGS, DETERMINATIONS AND RECOMMENDATIONS
	A. Findings and Determinations
	B. Recommendations





