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l. INTRODUCTION

A. HISTORY OF THE PROCEEDINGS

This Panel 1is reviewwng the third countervail ("cvd")
i nvestigation by the Departnment of Commerce of Canadi an softwood
| unber i nports.

Comrerce commenced its first cvd investigation of Canadian
sof twood | unber on Cctober 27, 1982. Commerce issued a final
negative determnation on May 31, 1983 ("Lunber ["), concluding
inter alia that stunpage rights were not provided to a "specific
enterprise or industry, or group of enterprises or industries"”
within the neaning of the cvd statute nor under the agency's
specificity test.? Conmerce al so concluded that stunpage was not
provided at "preferential" rates within the neaning of the Tariff
Act of 1930.

On May 19, 1986, Conmerce received a second cvd petition from
the Coalition for Fair Lunmber Inports,? which clained inter alia
to have new evidence that government policies I[imted the use of
stunpage prograns, and alleged a change of |aw since Lunber 1.
Commer ce commenced a second cvd investigation ("Lunber 11"),%® and
| ater published an affirmative prelimnary determnation.*
Commer ce found that stunpage was both "specific" and "preferential”
within the neaning of the cvd statute, conferring a benefit on

1 48 Fed. Reg. 24,159 (1983).
251 Fed. Reg. 21,205 (1986).
*51 Fed. Reg. 21,205 at 21,207.

* Certain Softwood Lumber Products from Canada, 51 Fed. Reg. 37,453 (1986).
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Canadi an softwood |unber products.?® Comrerce set the benefit
conferred by the stunpage prograns at 14.5% ad valorem. ©

Prior to the issuance of a Final Determ nation in Lunber 11,
the United States and Canada entered into a Menorandum of
Under st andi ng ("MOU") concerni ng softwood | unber, pursuant to which
t he Governnent of Canada agreed to collect a 15% charge on sof t wood
| unber exports to the United States, which charge could be reduced
or elimnated for provinces that instituted replacenment neasures,
e.g. increasing their stunpage fees. As a result, the Coalition's
petition was wthdrawn and Commerce's investigation term nated.’

In 1991, the Governnent of Canada and a nunber of the
provi nci al governnments undertook a joint study of four provincial
st unpage prograns, which study was said to have denonstrated that
stunpage revenues in all four provinces exceeded the provinces'
costs of admnistering the stunpage prograns. On this basis,
Canada concluded that the MOU had served its purpose and gave
notice to the United States that it intended to exercise its right
to termnate the MOU effective Cctober 4, 1991.

Commerce self-initiated a third countervailing duty
i nvestigation into provincial stunpage prograns on Cctober 31, 1991
("Lunber 111"),8 determ ning that Canada's unilateral termnation

of the MOU constituted the "special circunstances"” necessary to

®51 Fed. Reg. 37,453 at 37,456.

51 Fed. Reg. 37,453 a 37,457. Notethat the total subsidy rate was 15% ad valorem due to the other Canadian subsidy
programs.

" Certain Softwood L umber Products from Canada, 52 Fed. Reg. 315, amended, Certain Softwood L umber Products from
Canada, 52 Fed. Reg. 2,751 (1987).

856 Fed. Reg. 56,055 (1991).
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3

self-initiate a cvd investigation.® At Commerce's invitation, the
Coalition filed subm ssions in Decenber, 1991, that argued that |og
export restrictions (hereinafter "LERS") in B.C., Al berta, Ontario
and Québec constituted countervail able subsidies, and requested
t hat Commerce include the export restrictions in its
i nvestigation.' Conmerce conplied.

Commerce issued an affirmative prelimnary countervailing duty
determnation ("Preliminary Determination”) in Lunber 111 on March

5, 1992, which concluded that the stunpage prograns in Al berta

B.C., Ontario and Québec conferred a wei ghted average subsidy of
6.25% and that the LERs in B.C. conferred a weighted average
subsidy of 8.23% The conbi ned wei ghted average rate of 14.48% was
applied to softwood |unber exports from all provinces save the
Atlantic provinces.' On May 28, 1992, Commerce published its Final
Determination, * confirm ng that the stunpage prograns of Al berta,
B.C., Ontario and Québec conferred a wei ghted average subsidy of
2.91% on softwood | unber exports, and that B.C.'s LERs conferred a
subsi dy of 4.65% on softwood |unber producers in that province,
yiel ding a wei ghted average subsidy of 3.60% Conmmerce assessed a
"country-w de" weighted average rate of 6.51% on softwood | unber
exports fromall provinces and territories under investigation, as
a result.

Thi s Panel was convened on July 29, 1992, pursuant to Article

° Asrequired by Article 2.1 of the Agreement on Interpretation and Application of Articles VI, XVI, and XXI1I on the
General Agreement on Tariffs and Trade (the "GATT Subsidies Code"). See 56 Fed. Reg. 56,055 (1991).

10 pub. Doc. Nos. 80 and 104.

1 pPub. Doc. No. 121.

12 Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 8,800 (1992).

13 Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 22,570 (1992).
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1904 of the United States - Canada Free Trade Agreement ("FTA") to
review Commerce's Final Determination. On May 6, 1993, the Panel
unani nously i1issued the follow ng remand instructions:

1. On stunpage specificity, the Panel wunaninously found that:
"[t] he evidence on the record shows that the nunmber of users and
the range of products produced by Canadi an stunpage users are not
so few as to render unreasonable a finding of non-specificity.
Factors other than the nunmber of users should therefore be taken
into account. There was evidence on the record regarding factors
such as the lack of dom nant or disproportionate use of stunpage by
the softwood |unber industry, as well as evidence both for and
agai nst the exercise of governnent discretion in these prograns.
This evidence could reasonably have inforned Commerce' s anal ysis
and assisted it in making its determ nation. Thi s evidence,
al though not necessarily controlling, is nonetheless legally
rel evant and we direct Commerce to consider this and all other
relevant record evidence in reconsidering the specificity of
Canadi an stunpage progranms on remand." On this basis, the Panel
remanded "the Final Determnation to Commerce for an express
evaluation and weighing of all four factors enunciated in its
Proposed Regul ations, as well as any other factors relevant to de
facto specificity. "

2. On st unpage preferentiality, t he Panel unani nousl y
"conclude[d] that, in this case, Commerce should have considered
whet her or not these provincial progranms could and did have a
distorting effect on the operation of normal conpetitive markets
bef ore concl udi ng that these governnental policies involve the type
of “preferential' pricing that constitutes a countervail able
subsidy wthin the neaning of the Tariff Act." Accordingly, the
Panel "remand[ed] this part of the stunpage decision back to
Comerce for review of all the evidence regarding the natura
resource market for standing tinber in light of the |egal
principles fornmulated in th[e] decision. "

3. On LER specificity, the Panel unaninmously found that it "was
not persuaded that the record evidence nmet the requirenent of de
jure specificity and, therefore, the Panel remand[ed] the Final
Determination to Comrerce to review the record and establish

4 United States - Canada Free Trade Agreement Article 1904 Binational Panel Review, USA92-1904-01, Softwood
Lumber Products from Canada (May 6, 1993), at 44 [hereinafter "Panel Decision"].

5 1bid., at 59-60.
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whet her the log export restrictions are de jure specific or de
facto specific."?®

4. On LER preferentiality, the Panel stated that Conmerce shoul d
“clarifi[y] ...whether the "direct and discernible effects test
requires the performance of a regression analysis " and
"[s] houl d Commerce determ ne upon remand that regression analysis
is not required, it should then clarify what it meant by " direct
and discernible effects.” Specifically, Comrerce should clarify
whether it neant to equate the phrase " proximate causa
relationship or correlation (i.e., regression analysis)' with the
phrase “direct and discernible effects.' If it did not, if the
phrases represent two different standards, Comrerce should clarify
whi ch standard governs and why. Commerce should then clarify
whet her the applicable standard is net by substantial evidence on
the record.™ On the basis of these conclusions, the Panel
unani nously remanded "the Final Determination to Commerce for
clarification of the neaning of the applicable | egal standard and
denonstration that the standard was net by substantial evidence on
the record. "

5. Wth respect to certain calculation issues arising out of the
Panel's review of the LER issue, the Panel summarized its renand
instructions as foll ows:

"...the Panel renands:

1) the determnation to Commerce for express
consideration of the Coalition's claim that
Commerce erred in limting its cal cul ation of
the benefit to certain areas of British
Col unbi a;

2) t he determ nati on to Commer ce for
recal cul ation of the donmestic price of |ogs
fromthe border interior using the |og PPI

3) the determnation so that Comerce may
ascertain a speci es/ grade adj ustnent supported
by substantial evidence on the record for |ogs
fromthe interior;

4) the determnation to Commerce for express

¢ 1bid., at 76.

Y Ibid., at 118. Note that Panellists Weiler (subsequently replaced by Panellist Prichard) and Dearden joined in this
remand on the assumption, arguendo, that L ERs were countervailable under U.S. cvd law.
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consi deration of which of the Mrgolick-Unler
el asticities assunptions for supply and denmand
they adopted in calculating the equilibrium
price factor;

5) t he determ nati on to Commer ce for
reconsi deration of the econom c adjustnent
made to export price; and

6) the determnation to Commerce for either
recal cul ati on of the export cost adjustnent to
i nclude the dimnished value of the falldown
sort or adoption of a wi t hi n-grade
adj ust nent . " 18

6. Wth respect to Conmerce's refusal to exclude two Québec
conpani es, the Panel found that Commerce should have consi dered
t hese exclusion requests, and thus remanded the matter for
Commer ce' s reconsi deration. 1°

7. Wth respect to the participation of Dr. Lange in the Lunber
L1l investigation, the Panel requested that "Conmmerce provide
details to the Panel (including docunentation) of Dr. Lange's
specific role in this investigation at all stages and of any i nput
Dr. Lange may have had in the fornulation of the Preliminary and
Final Determinations. "2

Commerce issued its Determination on Remand on Septenber 17,
1993, in which it affirnmed its previous affirnative determ nations
concerning both stunpage and LERs, and increased the applicable
country wide rate from6.51%to 11.54% ad valorem.

8 1bid., at 125.
¥ 1bid., at 132-33.
2 |bid., at 150.

2 Dept. of Commerce, Internaiona Trade Admin., Determination Pursuant to Binational Panel Remand (Sept. 17, 1993)
[hereafter "Determination on Remand"]
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SUMMARY OF THE MAJORITY®S CONCLUSIONS

The Panel's consideration of Commerce's Determination on
Remand, in light of the Parties' subm ssions and the record
evidence, has led to differing conclusions. Set out below are the
Reasons of the Mjority of the Panellists (Dearden, Hunter and
Prichard). On the major remand issues arising out of the Panel
Deci sion of May 6, 1993,%% the Majority of the Panel has concl uded
as follows:

1. Commerce's Determination on Remand fails to provide a
rational basis for its <conclusion that provincial
stunpage prograns are specific, in accordance with the
record evidence and existing U S |[|aw The Myjority
remands this question back to Commerce for a
determ nation that the provincial stunpage prograns are
not provided to a specific enterprise or industry, or
group of enterprises or industries, within the nmeaning of
19 U.S.C. 81677(5).

2. Comrerce's finding that provincial stunpage prograns
distort the normal conpetitive markets for softwood
| umber is not supported by substantial evidence on the
record. The Myjority remands this question back to
Comrerce for a determnation that provincial stunpage
progranms do not distort the normal conpetitive markets
for sof t wood [ umber and therefore are not
count ervail abl e.

3. Comrer ce' s Determination on Remand failed to establish on

2 United States - Canada Free Trade Agreement Article 1904 Binational Panel Review, USA92 - 1904-01, Softwood
Lumber Products from Canada (May 6, 1993) [hereinafter "Panel Decision"].
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the record evidence that B.C.'s LERs benefit a specific
enterprise or industry or group of enterprises or
i ndustries in accordance wth US law, both in
Commerce's msreliance on its stunpage specificity
analysis and on its failure to analyze the range of
i ndustries which actually purchase logs. The Mjority
remands this matter back to Commerce for a finding of
non-specificity with respect to | og export restrictions.

4. Comrer ce' s Determination on Remand satisfies the remand
instructions set out in the Panel's decision of May 6,
1993 regarding the establishment of a direct and
di scernible effect between B.C.'s LERs and B.C. 1|og
pri ces. As a result, Panellists Hunter, Prichard,
Pormeranz and Rei sman?® affirmthe agency's determ nation
that B.C. LERs confer a benefit which, if specific, would
be countervail abl e.

The Panel as a group has pronounced upon two subsidiary
I ssues, arguendo. We have considered Commerce's response for
informati on concerning the participation of Dr. Lange in the Lunber
L1l investigation, and have concluded that no violation of U S. due
process | aw has been established. The Panel would al so, absent the
Majority finding, have directed that Comrerce exclude from its
investigation two Québec conpanies, Les Industries M bec and
Mat éri aux Bl anchet .

Set out below in Sections Il - VI is the Mjority's
consi deration of the Determination on Remand.

% panellist Dearden dissenting, see infra.
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11. STANDARD OF REVIEW

The Parties to this proceeding are in agreenent that the
Panel, in review ng Commerce's Determination on Remand, is governed
by the same standard of review that applied to its review of
Commerce's Final Determination.? The Panel has conscientiously
applied and followed that standard of review in considering of
Commer ce' s Determination on Remand.

To quote from the Panel Decision (including the footnotes),

that standard of reviewis as foll ows:

"Article 1904(3) of the FTA requires this Panel to "apply
the standard of review described in Article 1911 and the
general legal principles that a court of the inporting
country otherwise would apply to a review of a
determ nation of t he conpet ent i nvestigating
authority."?® Wiile the scope of this Panel's reviewis
limted to the Adm nistrative Record before the agency,
t he Panel nmay al so consider, as provided under Article
1904(2):

The relevant statutes, legislative history,
regul ations, admnistrative practice, and
judicial precedents to the extent that a court
of the inporting party would rely on such
materials in reviewing a final determ nation
of the conpetent investigating authority.

Since the United States is the inporting country in
this proceeding, Article 1911 of the FTA directs the
Panel to apply the standard of review of 19 U.S.C. 8§ 1516
A (b)(1)(B). Under that provision, the Panel nust "hold
unlawful any determnation, finding, or conclusion
found...to be unsupported by substantial evidence on the
record or otherwi se not in accordance with law." This

24 Canadian Complainants Joint Brief in Opposition to the Determination on Remand, at p. A-2 ("Canadian
Complainants Brief"); [Coalition's] Brief in Support of the Department of Commerce's Determination on Remand, at p. 2
("Coadlition Response Brief"). Final Determination, 57 Fed. Reg. 22,570 (May 28, 1992).

% Article 1911 defines "general legal principles' as "principles such as standing, due process, rules of statutory
construction, mootness, and exhaustion of legal remedies."
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standard has been applied and discussed in previous
bi nati onal panel deci sions. 25

The standard of review requires that Comrerce's
decision: (1) be supported by substantial evidence on the
record; and, (2) be otherwise in accordance with the
applicable | aw.

"Substantial evidence is nore than a nere scintilla.
It means such relevant evidence as a reasonable mnd
m ght accept as adequate to support a conclusion."?
Substantial evidence is "sonething | ess than the wei ght
of the evidence, and the possibility of drawing two
i nconsi stent conclusions from the evidence does not
prevent an adm nistrative agency's finding from being
supported by substantial evidence."?8 However, "[a]
reviewing court is not barred from setting aside [an
agency] decision when it cannot conscientiously find that
the evidence supporting that decision is substantial
when viewed in the light that the record inits entirety
furni shes, including the body of evidence opposed to the
[ agency's] view'.?® Substantial evidence has been held
to nmean " such relevant evidence as a reasonable mnd
m ght accept as adequate to support a conclusion', taking
into account the entire record, including whatever fairly
detracts fromthe substantiality of the evidence."?*

Bi national panels, as the review ng body, may not
engage in de novo review. 3 Panels nust limt their

e.g. Live Swine from Canada, U.S.A. 91-1904-03 (May 19, 1992); Replacement Parts for Self-Propelled

Bituminous Paving Equipment from Canada, U.S.A. 90-1904-01 (May 24, 1991); New Steel Rails from Canada,

U.SA. 89-1904-08 (August 30, 1990); Fresh Chilled or Frozen Pork from Canada, U.S.A. 89-1904-11 (Aug. 24,

1990); and In re Red Raspberries from Canada, U.S.A. 89-1904-01 (Dec. 15, 1989).

Matasushita Electric Industrial Co., Ltd v. United States, 750 F.2d 927,933 (Fed. Cir. 1984), citing Consolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). See also Ceramica Regiomontana, SA. v. United States, 636

F. Supp. 961, 966 (CIT 1986); aff'd per curium, 810 F.2d 1137 (Fed. Cir. 1987).

Consolo v. Federal Maritime Commission, 383 U.S. 607,619-20 (1966).

Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 488 (1951).

Atlantic Sugar Ltd. v. United States, 744 F. 2d 1556, 1562, (Fed. Cir. 1984), quoting Consolidated Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938).

American Lamb Co. v. U.S,, 785 F.2d 994, 1001 (Fed. Cir. 1986) .
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11
review to the evidence on the record. 3

The decision of the U S. Suprenme Court in Chevron
US A Inc. v. Natural Resource Defence Council is wdely
recogni zed as the locus classicus of judicial review of
admnistrative action, particularly as regards an
agency's interpretation of the law it is mandated to
apply. Chevron stands for the proposition that in
determning whether an agency's application and
interpretation of a statute is in accordance with |aw, a
court need not conclude that "the agency's interpretation
[Is] the only reasonable construction or the one this
court would adopt had the question initially arisen in a
judicial proceeding."3® In Chevron, the Suprene Court
articulated the standard as foll ows:

When a court reviews an agency's construction
of the statute it adm ni sters, it IS
confronted with two questions. First, always,
is the question whether Congress has directly
spoken to the precise question at issue. |If
the intent of Congress is clear, that is the
end of the matter; for the court, as well as
the agency, nmust give effect to the
unanbi guously expressed intent of Congress.
| f, however, the court determ nes Congress has
not directly addressed the precise question at
i ssue, the court does not sinply inpose its
own construction of the statute, as would be
necessary in the absence of an adm nistrative
interpretation. Rather, if the statute is
silent or anbiguous wth respect to the
specific issue, the question for the court is
whet her the agency's answer is based on a
perm ssi bl e construction of the statute.

[...]

| f [the agency's] choice represents
a reasonabl e accommobdati on of conflicting
policies that were comitted to the
agency's care by the statute, we should
not disturb it unless it appears fromthe
statute or its legislative history that

PPG Industries, Inc. v. U.S., 928 F.2d 1568, 1572 (Fed. Cir. 1991).

Chevron U.S.A. Inc. v. Natural Res. Def. Council, 467 U.S. 837, 843 n. 11 (1984).
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the accommodation 1is not one that
Congress would have sanctioned.” United
States v. Shinmer, 367 U S. 374, 382, 383
(1961) 3

"The granting of discretionary authority to an agency
inplies that the exercise of discretion be predicated
upon a judgnent anchored in the | anguage and spirit of
the relevant statute and regulations."3 A pane
standing in the stead of a reviewing court may "not
permt the agency under the guise of |awful discretion or
interpretation, to contravene or ignore the intent of
Congress. "3 Agency interpretations of statutes which
they are charged with admnistering shall be sustained if
perm ssi bl e, unless Congress has directly spoken to the
preci se question at issue,® or unless the text of the
statute and/or its legislative history indicates that the
agency's interpretation is not one Congress would have
sanctioned.® |In K Mart Corp. v. Cartier, Inc.,?* the
Supreme Court described the inquiry as to whether
Congress had nmade its intentions known as an inquiry into
the statute's "plain neaning", by l|looking, in Justice
Kennedy's words, "to the particular statutory |anguage at
issue, as well as the | anguage and design of the statute
as a whole".% |In Immgration and Naturalization Service

Ibid. at 842-43, 844-45. A review of the Chevron doctrine, and the U.S. Supreme Court's practice following
Chevron, has been written by T.W. Merrill in "Judicial Deference to Executive Precedent”, 101 Yale L.J. 969 at
pp.980-93.

Freeport Mineralsv. U.S,, 776 F.2d 1029, 1032 (Fed. Cir. 1985).

Cabot Corp. v. U.S,, 694 F. Supp. 949, 953 (C.I.T. 1988).

Rhone Poulenc, Inc. v. United States, 899 F.2d at 1185, 1190 n. 9 (Fed. Cir. 1990), citing Chevron, supra, at 842-
45.

P.P.G. Industries, Inc. v. U.S,, 928 F.2d 1568, 1572 (Fed. Cir. 1991), citing U.S. v. Shimer, 387 U.S. 374, 382-83
(1961).

486 U.S. 281, 291 (1988).

Kennedy's J's opinion on this issue was adopted by the Mgjority of the Court; his conclusions as to the validity of
ss. 133.21(c)(2)-(3) of Regulations made pursuant to s. 526 of the Tariff Act of 1930 were adopted in part and
rejected in part by the Majority of the Court. See also Kennedy J.'s Mgjority opinion in Public Employees
Retirement System of Ohio v. June M. Betts, 109 S. Ct. 2854, 2863 (1989): "No deference is due to agency
interpretations at odds with the plain language of the statute itself. Even contemporaneous and long standing
agency interpretations must fall to the extent they conflict with statutory construction.”
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v. Cardozo- Fonesca, # Justice Stevens footnoted that "..
an agency interpretation of a relevant provision which
conflicts with the agency's earlier interpretation is
"entitled to considerably Iless deference’ than a
consistently held agency view. "%

A reviewing court's "duty is not to weigh the wi sdom
of, or to resolve any struggle between, conpeting views
of the public interest, but rather to respect legitimte
policy choices nmade by the agency in interpreting and
applying the statute."* The task of the review ng body
is to ascertain whether the agency's action falls within
a "range of perm ssible construction".%

Where there is an absence of clearly discernible
| egislative intent, binational panels must |imt their
inquiry to the question of whether Commerce's statutory
interpretations are "sufficiently reasonable".* An
agency's interpretation is "sufficiently" reasonable if
it has a rational basis which conports with the object
and purpose of the statute.? Reviewing courts have
rejected Comrerce's "exercise of adm ni strative
discretion if it contravenes statutory objectives".*

Bef ore proceeding to address the substantive issues raised by
t he Determination on Remand, we feel it beneficial to consider, as
well, a recent decision of the Federal Circuit Appeals Court to
whi ch the Coalition, and Commerce to a nore |imted extent, have
given particular enphasis in remand subm ssions concerning the

4 480 U.S. 421, 446 n. 30 (1987).

2 citing in support Watt v. Alaska, 451 U.S. 251, 273 (1981).

“  Suramericade Aleaciones Laminadas C.A. v. U.S., 966 F.2d 660, 665 (Fed. Cir. 1992).
“ bid.

% American Lamb Co. v. U.S,, 785 F.2d 944, 1001 (Fed. Cir. 1986), citing Chevron, U.S.A. Inc. v. National Res.
Def. Council, 467 U.S. 837 (1984).

% Georgetown Sted Corp. v. U.S,, 801 F.2d 1308, 1314-18 (Fed. Cir. 1986) rev'g sub nom Continental Steel Corp.
v. U.S, 615 F. Supp. 548 (C.|.T. 1985).

4 |psco, Inc. v. U.S,, 899 F.2d 1192, 1195 (Fed. Cir. 1990).
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standard of review and the preferentiality of the provincial
st unpage prograns: Daewoo Electronics Co. Ltd. et al. v. U S *® Two

questions of relevance to these proceedi ngs were before the Court
i n Daewoo. First, the Court of Appeals was called upon to
determ ne whether the trial court erred in overturning Commerce's
"accounti ng met hodol ogy"*® on the trial court's conclusion that 19
US C 81677a(d)(1)(C (antidunping law) required that Conmerce
undertake an econonetric analysis of tax incidence in foreign
markets in cal culating the applicable dunping margin.® This issue
rai sed the question of whether Comrerce's interpretation of the
antidunping statute was in accordance with aw. Second, the Court
of Appeals was required to assess the trial court's reversal of
Commerce's "use of the net delivered selling price to the first
unrel ated custoner as the inputed commodity tax base under U. S. C
81677a(d) (1) (O for calculating the anount of tax adjustnent,"5 and
the eventual dunping margin. This issue denanded that the Court
apply the “substantial evidence' standard.

In considering the first question, the Daewoo Court undert ook
a detailed consideration of the standard applicable to the review
of agency deci sions. In reliance upon Chevron U S. A Inc.% and

Sur anerica de Al eaciones Lanminadas, CA v. U.S.* the Court held

that a question of statutory interpretation nust be resolved with
deference to the agency's interpretation, requiring that the Court

1993 U.S. App. LEXIS 25042 (September 30, 1993)

“ Described as a"longstanding agency practice”: Ibid. at p. 5.

% Commerce did not interpret the statute to require such econometric analysis.
* Ibid. at p. 9.

%2 Chevron U.SA., Inc. v. Natural Resources Defence Council, Inc., 467 U.S. 837, 844 (1984)

%8 366 F.2d 660, 663 (Fed. Cir. 1992)
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limt its consideration to the question of whether the agency's
interpretation fell within the range of "perm ssible construction”
or stated otherwise, whether it constituted a "reasonable
interpretation” of the law. In reliance on Zenith Radio Corp. v.

U.S.,% the Court noted that to sustain an agency's interpretation
a court "need not find that its construction is the only reasonabl e
one, or even that it is the result we would have reached had the
question arisen in the first instance in judicial proceedings".®

| n addressing the second question, the Daewoo Court held that
"[s]ubstantial evidence consists of “such relevant evidence as a
reasonable mnd mght accept as adequate to support a
conclusion'",® noting that "[t]he question is whether the record
adequat el y supports the decision of the I TA not whether sone other
i nference coul d reasonably have been drawn."® As support for these
propositions, the Daewo Court relied upon the decisions in
Mat sushita, Consolidated Edison Co., and Consolo, referred to
above.

As wll be noted, the principles applied in Daewo are those
principles relied upon by the Majority herein. On the Majority's
readi ng, the Federal Grcuit in Daewo did not understand itself to
be breaking new | egal ground but instead abiding by the standard of
def erence t he Court "hal d] | ong recogni zed...", "8 and

5 437 U.S. 443, 450 (1978)

% Daewoo Elec. Co. v. Int'l Union of Electronic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO, No.
92-1558, 1993 U.S. App. LEXIS 25,042 (hereafter "Daewoqg"), at p. 7. In Zenith Radio Corp., ibid. at 450, the Supreme
Court held that "[t]he question is thus whether, in light of the normal aids to statutory construction, the Department's
interpretation is "sufficiently reasonabl€e" to be accepted by areviewing court.”

% Daewoo, ibid, at p. 10, citing Matsushita, supra.
* Ibid.

% |bid., at *15.
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"ha[d]...indicated" in past decisions.® 1In our view, the Federa

Circuit's conprehensive exam nation of the specific provision of
the U S anti-dunping law at issue (U S.C. 8 1677a(d)(1)(C, its
| egislative history, and previous judicial interpretation, does not
evidence the application of a "new or ~expanded standard of
deference to the exercise of agency discretion. After carefu

review, the Daewoo Court concluded that Commerce's interpretation
of U S C 8 1677a(d)(1)(C, as not requiring an econonetric anal ysis
of tax incidence, could not be said to have "contravene[d] the
statute.®

As a supplenentary justification for this conclusion of |aw,
the Federal G rcuit noted the "onerous burden" inposed upon the
agency by the trial court's direction to exam ne tax incidence
t hr ough econonetric analysis (as the only nmethod avail able) and the
probative value of such analysis. Wiile the Federal Circuit's
Reasons clearly considered the burden inposed on the agency by the
econom ¢ analysis and the probative value of the result, we are
unable to find any suggestion in the Court's Reasons that these
factors, either alone or together, are dispositive of a review ng
tribunal's consideration of the agency's interpretation or
application of the governing | aw.

Li ke the Federal Circuit, the Majority is "cognizant" of the
overarching rule of deference to the agency's decision. At the
sane tinme, we note the inportant point nmade by the binational panel
in Softwood Lunmber (Injury) in the context of “substantial

evi dence' :

"Al though review under the substanti al

* Ibid., at *16.

% |bid., at *23.
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evidence standard is by definition limted,
application of the standard does not result in
the wholesale abdication of the Panel's
authority to conduct a neaningful review of
the Conmm ssion's determ nation. | ndeed, a
contrary conclusion would result in the
evisceration of the purpose for review ng
agency determ nations, rendering the appeal
process superfl uous. The deference to be
af forded an agency's findings and concl usi ons
is therefore not unbounded. "%

In the end, a panel applying the substantial evidence standard
must inevitably return to the basic question of whether the remand

"X

determnation i s based on such rel evant evidence as a reasonabl e

m nd m ght accept as adequate to support a conclusion', taking into
account the entire record, including whatever fairly detracts from

the substantiality of the evidence."® (our enphasis) Simlar to
the "substantial evidence' standard, the deference owed Conmerce's
construction of the law is not unbounded; Commerce's construction
must be "perm ssible" and applied in a rational manner. A panel

standing in the stead of a reviewing court may "not permt the
agency under the guise of lawful discretion or interpretation, to

contravene or ignore the intent of Congress."®

The Majority continues to be mndful of the pronouncenents of
the Extraordinary Challenge Committee in Live Swine from Canada®

regarding the role of Article 1904 panels. Qur review, both of the
Final Determination and the Determination on Remand, has been in

&1 USA-92-1904-02 (July 26, 1993) at p. 15. Seeaso Armco. Inc. v. U.S,, 733 F. Supp. 1514, 1519 (CIT, 1990) and
Cabot Corp. v. U.S,, 694 F. Supp. 949, 953 (CIT 1988)

62 Atlantic Sugar Ltd. v. United States, 744 F. 2d 1556, 1562, (Fed. Cir. 1984), quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938).

% Cabot Corp. v. U.S., 694 F. Supp. 949, 953 (C.I.T. 1988).

® ECC-93-1904-01USA (April 8, 1993)
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accordance with the principles articulated by the Extraordinary
Chal | enge Comm tt ee.
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111. STUMPAGE

A. SPECIFICITY

In the Final Determination, Commerce based a finding of
stunpage specificity on the |limted nunber of wusers of the
program® This finding was based upon Commerce's classification
of the enterprises using stunpage into one group conposed of two
i ndustries: solid wood products (including | ogs) and pul p and paper
products. %

In the Panel Decision, this Panel remanded the Final

Determination to Commerce for "an express eval uati on and wei ghi ng
of all four factors enunciated in its Proposed Regul ations, as well
as any other factors relevant to de facto specificity".® The
Panel , having anal yzed the relevant statutory provisions and the
case law relating thereto, rejected Comerce's sequentia

& Affirmative Countervailing Duty Determination: Certain Softwood L umber Products from Canada, 57 Fed. Reg. 22,
570 at 22583 (hereinafter, "Final Determination”).

% Final Determination, at 22581.

% Panel Decision, at 44. Paragraph 355.43(b)(2) of the Proposed Regulations (54 Fed. Reg. 23366, at 23379) provides
asfollows:

In determining whether benefits are specific under paragraph (b)(1) of this section, the Secretary
will consider, among other things, the following factors:

0] The extent to which a government acts to limit the availability of a
program;
(i) The number of enterprises, industries, or groups thereof that

actually use a program,;

(iii) Whether there are dominant users of a program, or whether certain
enterprises, industries, or groups thereof receive disproportionately large
benefits under a program,;

(iv) The extent to which a government exercises discretion in
conferring benefits under a program.
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application of the four factors fromthe Proposed Regul ati ons, and
directed Coomerce to "consider all of the evidence, and provide a
reasonabl e analysis of the weight it assigns to such evidence".
In its reasons |leading to the remand, the Panel also noted that a
finding in relation to the nunber of users could not be based upon
a raw nunber alone; it nust be conpared to sone sort of yardstick. ®
Mor eover, the Panel recognized that the raw nunber of industries in
question would depend upon the way in which an "industry" was
defined.

The Majority does not think that Daewoo requires the Panel to
reconsider and adjust its holding that U S. |aw requires Comrerce
to consider evidence relating to all four factors in the Proposed
Regul ations as well as any other factor relevant to de facto
specificity. It is a well established principle of U S. |aw that
general expressions are to be taken in connection with the case in
whi ch the expressions are used.

It is a mxim not to be disregarded, that genera
expressions, in every opinion, are to be taken in connection
with the case in which those expressions are used. |If they go
beyond the case, they may be respected, but ought not to
control the judgnment in a subsequent suit when the very point

is presented for decision. The reason of this maxim is
obvi ous. The question actually before the court is
investigated with care, and considered in its full extent.
O her principles which may serve to illustrate it are

considered in their relation to the case decided, but their
possi ble bearing on all other cases is seldom conpletely

% Pandl Decision, at 38. The Magjority agreesthat "no one factor is necessarily dispositive" and "it is also not necessary
to show all four" factors favour specificity in order to come to a determination that a program is specific (Final
Determination, at 22582-3). Indeed, the Panel agreed unanimoudy in the Panel Decision that "this is not to say that
Commerce could not, after having considered all the evidence, determine that a particular program is specific where there
ismorethan atrivial number of users and/or industries, no dominant or disproportionate user, and no government discretion”
(at 38, emphasis supplied).

% Panel Decision, at 38.

" Panel Decision, at 38.
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i nvestigated. "t

Statenents of the Court of Appeals in Daewoo relating to the
deference which is due to Commerce's choice of analytical and
enpirical methods do not necessarily conflict wwth the specific
pronouncenents of the same court in PPG IV, for exanple, relating
to the appropriate | egal questions which Commerce nust address when
performng the specificity test mandated by the statute and its own
Proposed Regul ati ons. Daewoo is an inportant case, and the
Maj ority has been guided by it when considering whet her Conmerce's
anal ysis of the four factors rationally supports the concl usions
reached by Commerce in this case. However, in the view of the
Majority, the specific pronouncenents of U S. courts relied upon by
the Majority in this Decision which have held that Commerce nust
consider all four factors in the Proposed Regul ations, along with
all other relevant considerations, are not overturned by Daewoo.
In other words, the general statenents in Daewoo do not have the
effect of overruling the specific decisions of the U S. courts
relating to the actual issue in this case, nanely, whether
Commerce's application of its specificity test is reasonable and
rational ly supported.

Qur object in this review of the Determination on Remand is to
ensure that the Panel's instructions were carried out and that
Comrerce's finding of de facto specificity concerning the
provincial stunpage prograns is not "unsupported by substantia
evi dence on the record, or otherwise not in accordance with law'. "

™ Cohensv. Virginia (1821) 6 Wheat. 264, 399 per Chief Justice Marshall (USSC), as cited in United States v. Wong
Kim Ark (1898) 18 Supreme Court Reporter 456, at 468; see also: Donovan v. Red Star Marine Services, Inc., 739 F.2d
774, 782 (U.S.C.A. Second Cir. 1984); United States v. Alvarez-Porras, 643 F.2d 54, 61 (U.S.C.A. Second Cir. 1981);
Communications Workers of America, AFL-CIO v. American T. & T. Co., L.L. Dept., 513 F2d 1024, 1028 (U.S.C.A.
Second Cir. 1975); Rollinsv. Peterson Builders, Inc., 761 F. Supp. 918, 923 (D.R.I. 1990)

7219 U.S.C. §1516 a (b)(1)(B).
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The Panel has reviewed the Determination on Remand, keeping in m nd
that it is not to substitute its own opinion for that of Commerce,
nor to choose between alternative reasonable interpretations of the
statute, nor to weigh the evidence in place of Commerce.
Nonet hel ess, we nust ensure that there is substantial evidence in
support of the conclusions reached. Substantial evidence nust be
rationally connected to the conclusions drawn therefrom”™ and
consi deration nust be given to evidence "which fairly detracts from
the substantiality of the evidence".’ Mbreover we are limted to
uphol di ng the agency determnation on the basis articulated by the
agency itself. ™ The Panel also must review whether Commerce's
anal ysis and conclusions are in accordance with U S |[|aw I n
review ng Cormerce's specificity analysis of stunpage progranms, we
w || exam ne each factor considered by Commerce in turn.

1. Number of Actual Users

(a) Nunber of Users

In its analysis of the nunber of users in the Determination on
Remand, Commerce found that stunpage users constituted one group of
two or three industries and that this was too few to be non-
specific.’” Even accepting the Canadi an conpl ai nants' evi dence that
stunpage users participate in twenty-seven industries based upon
t he end-products produced, Comrerce found this nunber to be too

7 Bdtimore Gas & Electric Co. v. NRDC, 462 U.S. 87, 105; 103 S. Ct. 2246, 2256; 76 L. Ed. 2d 437 (1983), as cited
in Chemical Mfrs. Assnv. USEPA, 870 F.2d 177 (5th Cir. 1989), 199.

™ Atlantic Sugar Ltd. v. United States, 744 F. 2d 1556, 1562 (Fed. Cir. 1984), quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938).

 FPC v. Texaco, 417 U.S. 380, 397.

6 Determination on Remand, at 25.
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smal | and the users to conprise too snmall a portion of the Canadi an
econony to be non-specific.”

As the Panel noted in its Decision, the CIT recognized in
Roses | that the factors in the Proposed Regul ati ons cannot be
appl i ed nechanical ly:

"The appropriateness of such a test is not directly
before the court, and such a test may or may not answer
t he concerns raised here, depending on howit is applied.
If the test is applied nechanically, it my fail to
address the relevant issues. In deciding whether a
countervail abl e donmestic subsidy has been provided |ITA
nmust al ways focus on whether an advantage in
i nternational commerce has been bestowed on a discrete
cl ass of grantees despite nomnal availability, program
groupi ng, or the absol ute nunber of grantee conpanies or
"industries"."78

The concerns raised by the CIT in Roses | included not only
the size of the recipient sector in relation to the Mexican
economny, but also the diversity of enterprises involved, the
exercise of discretion by the Mexican governnent, the effect of the
FI RA programon international comrerce, and possible artificiality
of the program grouping. ’®

The Proposed Regul ations thensel ves recognize that "...the
specificity test cannot be reduced to a precise mathenatical
formula. Instead the Departnent nust exercise judgnment and bal ance
the various factors in analysing the facts of a particul ar case".?

™ Determination on Remand, at 19.

8 Roses, Inc. v. United States, 743 F. Supp. 870, 881 (CIT 1990).

™ |bid., 879-81.

% 54 Fed. Reg. 23366, at 23368.
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The Court of Appeals for the Federal Circuit held in PPG
|ndustries, Inc. v. United States ("PPG1V') that: "...although the
actual nunber of eligible firnms nust be considered, it is not

controlling. | nstead, the actual nake-up of the eligible firns
must be evaluated. This analysis determ nes whether those firns
conprise a specific industry or group of industries."8

In Roses II, the AT cautioned that "Conmmerce does not perform
a proper de facto analysis if it nmerely |looks at the nunber of
conpani es that receive benefits under the program t he
di scretionary aspects of the program nust be considered fromthe
out set". 82

When speaking of the application of the specificity test to a
program whose users were |limted by eligibility requirenents, the
CTstated in PPG 1 that "the test necessarily involves subjective
case by case decisions to determ ne when there is a discrete cl ass
of beneficiaries."®

Al t hough these cases speak in ternms of the application of the
entire specificity test, their warning against applying the factors
in a nmechanical or mathematical fashion is particularly applicable
to the anal ysis of the nunber of users. As noted by the Binational
Panel in Swine V, "to determne that a programis de facto specific
sinmply by applying sone "mathematical formula” to the nunber of
users of a progranf, would be to apply a test which has been

8978 F. 2d 1232 (Fed. Cir. 1992), at 1240-41. Although the Court of Appeal was speaking of the analysisin relation
to whether or not aforeign government acted to limit the availability of the program, which Commerce says includes an
analysis of the number of eligible users, thelogic is equally applicable to a consideration of the number of actual users.

8 Roses, Inc. v. United States, 774 F. Supp. 1376, 1380 (CIT 1991).

8 PPG Industries, Inc. v. United States, 662 F. Supp. 258, 266. (CIT 1987)
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rejected by the U.S. courts.®

I n anal ysing the nunber of actual users in the Determination
on Remand, Commerce first exam ned the nunber of enterprises which
actually wuse the provincial stunpage progranms in question.
Commerce accepted the record evidence that there were 3,600
enterprises using stunpage, and that, despite the fact that this
group was only 0.41% of all enterprises in Canada, "this nunber
does not appear to be so small as to dispositively indicate
specificity".?®

Comerce then went on to anal yze the nunber of industries.
Abstracting for the nonent fromthe question of the manner in which
Commerce defined the industries in question, at the heart of a
consi deration of the nunber of users nust be a rational assessnent
of that nunmber in light of the facts and circunstances of the
case.® As noted above, Comerce nust not apply a mathenatica
formula or apply the test nechanically. | ndeed, Commerce's own
counsel stated at the oral hearing that "no country in the world
whi ch adm nisters the CvD | aw, including Canada, applies such fixed
and nunerical rules in applying the specificity test."® Only
nonents | ater, however, that sanme counsel admtted that Commerce's
anal ysis of the nunber of users in this case "does conme down to
nunbers because again intent is not dispositive."% Furthernore,
Commerce contends that its finding that users conprise one group of
two or three industries alone is sufficient to support a

8 | ive Swine from Canada, USA-91-1904-04 (June 11, 1993) at 28.

8 Determination on Remand, at 14.

8 PPG Industries, Inc. v. United States, 662 F. Supp. 258, 266 (CIT 1987).

8 Transcript (November 19, 1993), Pub. Doc. 331 at 104.

% |bid., at 106.
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determ nati on of specificity.?®

Al t hough Commerce denied it was necessary to place the raw
nunmber of industries in context by explicitly neasuring the group
of users against any yardstick, it was mndful of the Panel's
coments in this regard and undertook to do so. Comrerce's
findings are summarized in Table SP-1 and G aph SP-1 of the
Determination on Remand. ®® Conmmerce found that users of stunpage
in 1990 conprised 0.41%of all Canadian enterprises, between 2.63%
and 3.95% of all industries at the 2-digit |evel of aggregation,
3.14%of all industries at a 4-digit |level of aggregation, 3.25% of
GDOP, 9.18% of mnufacturing GDP, and an estimated 9.02% of
commodi ties produced in the Canadi an econony.

Wt hout further analysis, Conmerce then concluded that these

nunbers fell "at the too few users end of the specificity
spectrunt; they were "small" and therefore "too few' not to be
consi dered specific.®® In its Brief, Commerce stated that the

spectrum ranged between a Cabot-type situation (involving one or
two conpanies producing a single comodity) and the entire
econony. 92

The sumtotal of the reasoning which Comrerce asks the Panel
to endorse in this case anobunts to the observation that the group
of industries in question, the users of stunpage, was "small", or

8 "Despite the large absolute number of individual enterprises and individuals using stumpage programs, thereis only
one group of only two or three industries which use stumpage. As such, Commerce determines that the limited number of
industries using sumpage is sufficient in and of itself to render the stumpage program specific on a de facto basis within the
meaning of the statute." (Determination on Remand, at 25.)

% Determination on Remand, at 12 - 13.

% Determination on Remand, at 11 and 25.

2 Commerce Response Brief, at 18.
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"smal | " conpared to the entire econony. Conmerce maintains that
this is consistent with the purpose of the specificity test, which
it claims, following Carlisle,® is to avoid the absurd results
whi ch woul d flow from hol di ng general |y avail abl e benefits such as
bridges, highways and capital expenditure tax credits to be
count ervai | abl e. % Wiile the Court in Carlisle held that to
countervail generally available benefits would lead to absurd
results and could not have been intended by Congress, it did not
consider at what point such absurd results would entail, and in
fact held to be non-countervail able a tax benefit which could only
be used by a subset of the econony. Carlisle does not support the

proposition, therefore, that all "small" groups of wusers are
necessarily specific and countervail abl e. Moreover, while the
statute itself provides little guidance on the intended definition
of the word "specific", "countervailing duty |aw consists of the
rel evant statutes, legislative history, regulations, admnistrative
practice, and judicial precedents...",® and Carlisle is not the
only judicial precedent relevant to this case.® Indeed, the

Majority has considered all of the conponents of U S lawcited in
Article 1904:2 of the FTA and cone to its concl usions on the basis
of those legal authorities.

The view that prograns with a limted group of users are not
necessarily specific has been expressed by both the Court of
I nternational Trade and the Court of Appeals for the Federal
Circuit. In Cabot 1, the C T distinguished between so-called

% Carlise Tire and Rubber Co. v. United States, 564 F.Supp. 834 (CIT 1983).

% Transcript (November 19, 1993), Pub. Doc. 331 at 106.

% Canada-United States Free Trade Agreement, Article 1904:2.

% Seg, e.9., PPG Industries Inc. v. United States, 662 F. Supp. 258 (CIT 1987); Roses Inc. v. United States, 743 F. Supp.
870 (CIT 1990); and PPG Industries Inc. v. United States, 928 F.2d 1568 (USCA, Fed. Circ. 1991); PPG Industries, Inc.
v. Unites States, 978 F.2d 1232 (USCA, Fed. Cir. 1992).
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"gener al benefits" whi ch foll ow ng Carlisle are not
countervail able, and "generally avail abl e" benefits which may, or
may not, be countervail abl e dependi ng upon the facts of the case.?
The CIT reiterated that non-uni versal prograns are not necessarily
specific in PPG I ("...the nmere fact that a program contains
eligibility requirenents for participation does not transformthe
program into one which has provided a countervailable
benefit...There may, of course, be situations in which narrowy
drawn eligibility requirements de facto render the benefit one
which is provided to a specific enterprise or industry or group of
enterprises or industries.").®® This view was upheld by the Court
of Appeals in PPG1V when it held up Commerce's finding that users
of natural gas conprising approxi mately 3.5% of Mexi can conpani es
were not specific: "Because eligibility requirenents al ways serve
to limt participation in any given program and my do so
i ndiscrimnately, sonmething nore nust be shown to prove that the
program benefits only a specific industry or group of industries."®

It is clear, therefore, that the statute, as interpreted by

U.S. courts requires nore than a nere conclusion that a group of
users is "small". Wether or not the Panel, if deciding the issue

itself in place of Comrerce, would find stunpage users to be
specific is not the question before us. The question is whether
Comrer ce has undertaken analysis which rationally supports its
concl usi on. To require rational analysis is not to inpose a
"met hodol ogy"” on Commer ce.

Conmer ce clains that sone cases are sinply so obvious that no

7 620 F. Supp. 722 (CIT 1985), at 731.
% 662 F.Supp. 258, 265 (CIT 1987).

% PPG Industries, Inc. v. United States, 978 F.2d 1232, 1240.
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reasoned explanation of a finding on the nunber of wusers is
requi red. ¥ As noted above, however, an agency's analysis and its
eventual determ nation nmust have a reasoned basis, 1 and the degree
of deference owed to Commerce precedents is necessarily dependent
upon the thoroughness evident in its consideration, the validity of
its reasoning, and its consistency wth wearlier and |later
pr onouncenent s. " 102 Apart from the fact that acceptance of
Comrerce's proposition at face value would render any such
"obvi ous" case unreviewable, the history of this case, wth
dianetrically opposed concl usions as to whet her stunpage users are
too many or too few, indicates quite clearly that this is not one
of those obvi ous cases. 1

| ndeed, while the Panel indicated in the Panel Decision that
sone scale must be used to place a raw nunber in context, and

identified possible yardsticks which Cormmerce m ght consider, the
Panel did not absolve Comrerce of the need to support rationally
the yardstick used in light of the facts in a given case, or to
provi de cogent analysis of the conclusions it draws from those
conparisons. Indeed, Commerce's claimthat it articul ated various

yardsticks in this case in order for the Panel to better

190 Determination on Remand, at 10: "When Commerce finds a program to be specific because of too few users or,
conversaly, non-specific because of many usersin awide variety of industries, it has implicitly compared the number of users
to some sort of appropriate standard or benchmark even though that standard or benchmark is not articul ated because, based
on the facts, theresult is, in Commerce's view, incontestable. In Lumber 111, where stumpage programs were found to be
limited to agroup of two or three industries, this benchmark was not articulated, asin many prior determinations, because
Commerce found the results to be apparent on their face."

101 American Lamb Co. v. U.S,, 785 F. 2d 994, 1004 (Fed. Cir. 1986).

122 Ceramica Regiomontana, SA. v. U.S,, 636 F. Supp. 961, 965 (CI T 1986), aff'd 810 F.2d 1137 (Fed. Cir. 1987), citing
Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161, 164, 89 L.Ed. 124 (1944).

18 Cf. Lumber |, 48 Fed. Reg. 24159, at 24167: " Although nominal general availability of a program does not necessarily
aufficeto avoid itsbeing considered a possible domestic subsidy, the Department further determines that ssumpage is used
within Canedaby severa groupsof indudtries...in view of its generd availability without governmental limitation and its use
by wide-ranging and diverse industries, we determine that stumpage is not provided to a'specific group of *** industries.”
(emphasis added)
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understand the reasoning behind [its] decision that the primary
ti mber processing industries represent [too few users]" inplies
t hat Commerce recognized that sone case-specific reasoning was
required.

As Commrerce itself has accepted, it would be inproper for
Conmerce to define a nunerical "bright line" for use in all cases,
whether it be in ternms of the nunber of enterprises, a percentage
of GDP, a nunber of commodities or end-products sold, etc., and to
determne a nunber to be "too big" or "too small" in that
mechani cal way.'® As the courts have said repeatedly, Comerce
must anal yze the evidence on a case by case basis, and in doing so
it must provide a basis for the conclusions it draws. Yet Commerce
has nmerely concluded in this case that the users of stunpage are
"smal|" either in absolute terns (two or three industries) or as
conpared to the entire econony.

The Panel notes, however, the fact that U S. courts have
stated that groups of users are not specific nerely because they
are limted. % Both Commerce and the Panel nust accept this. The
observation that a group of wusers is "small" is therefore not
legally sufficient to support a finding of specificity. U S.
courts have said that even "small" groups can be non-specific, and
they have also held that adm nistrative agencies nmust rationally
articulate their reasoning in comng to |legal conclusions. Not
only has Commerce engaged in conclusory analysis, but its
conclusion is not legally sufficient to support the ultimte

104 Determination on Remand, at 11.
195 Transcript (November 19, 1993), Pub. Doc. 331 at 104.

1% e,g. PPG Industries v. United States, 928 F.2d 1568 (USCA, Fed. Cir. 1991); Roses, Inc. v United States, 743 F. Supp
870 (CIT 1990).
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finding of specificity.

It is true that such explicit reasoning has not always been
demanded in "obvious" cases, such as Cabot. However, Conmerce
itself has found in previous applications of the specificity test
to the sanme group of users!’ that the group of users in question in
this case is "too big" (the Majority notes that Commerce based its
finding of non-specificity in 1983 not only on the nom nal general
availability of the program but also on a further determ nation
that "stunpage is wused wthin Canada by several groups of
i ndustries"). |n light of such inconsistent determ nations on
essentially the sane facts, the Majority cannot defer to Commerce's
| at est conclusion when it is unsupported by articul ated reasoni ng.
That it is difficult to articulate why a group of users may be "too
many" or "too few' in a non-obvious case such as this is recognized
by the Panel. No doubt that is one of the reasons why Congress
entrusted the question to an expert governnent agency. However,
this difficulty does not absolve Conmerce fromcarrying out such an
anal ysi s.

(b) Industry G ouping

The Canadi an conplainants have conplained not only that
Commerce's analysis of the nunber of wusers of stunpage was
deficient, but that the manner in which it aggregated the
enterprises using stunpage into "industries" was deficient as
wel | .1 Commerce did not accept that stunpage users were part of
a broad range of twenty-seven different industries. It had

97 Final Determination, at 22585.
1%8 Certain Softwood Lumber Products from Canada, 48 Fed. Reg. 24159, at 24167.

108 Canadian Complainants Brief, at B-55 to B-65.
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attenpted to verify the end-products survey upon which the
Canadi ans had partially relied in comng to that nunber, and found
that it could not verify that stunpage users in fact produced al
products listed in the survey.! Furthernore, Comerce claimed
that the survey nethodol ogy was different fromthe nethodol ogy used
by Statistics Canada when assigning establishnents to industries,
and so could not be relied upon.! Comrerce also argued that, even
taken at face value, the end-products survey Ilisted both
internedi ate and finished goods and so would tend to overcount the
nunber of industries actually participating!? At a consistent
| evel of aggregation, there would only be two or three industries.
Comrerce found further support for its own grouping in the
"citations of authoritative sources Conmerce placed on the record
regarding the primary tinber processing industries in the
Preliminary and Final Determinations". 13

It is not the place of this Panel to substitute its own
opinion concerning the reliability of a survey for that of the
Commerce officers who attenpted to verify its findings. The Panel
accepts, therefore, that fewer end-products were produced by sone
producers than was indicated on the survey. Since the industrial
categories even at the 4-digit SIC |level often include nore than
one end-product, however, it is not clear to what extent this
deficiency affected the evidence that primary wood processors
participate in twenty-seven industries when classified at that
| evel . Furthernore, the end product surveys often indicated
mul ti pl e producers of the products in question, so the inpact of

10 Determination on Remand, at 16; Final Determination, at 22584.
11 Determination on Remand, at 16-19.
12 Determination on Remand, at 21-23.

13 Determination on Remand, at 14.
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i naccurate responses by sone producers is unclear. Even if the SIC
were not used as the appropriate industry definition, it is not
clear that the diversity of end-products produced was significantly
| ess than that clained by the Canadi ans.

The fact that Statistics Canada assigns establishnments to
uni que industrial categories for the purpose of avoiding double-
counti ng when neasuring production in the Canadi an econony, does
not nmean that this is reasonable for counting industries in a
specificity anal ysis. For an SIC classification to exist for a
w dget, at |east one establishnment nmust have produced w dgets as
its primary activity. It does not necessarily follow however,
that an enterprise (which is not necessarily the sanme thing as an
establishnment in any event) producing w dgets other than as its
primary activity is any less engaged in the wdget industry.
Provided the enterprise is in the business of selling w dgets (not
of producing them as inputs to its own production of some other
good), one would logically include it as a participant in the
i ndustry that produces w dgets. The discrepancy in the
met hodol ogi es does not seem to this Panel to lead logically or
necessarily to a problem of overcounting for the purposes of
specificity.

Finally, Commerce criticizes the fact that the end-products
surveys listed both internmediate products and finished goods,
saying that this could result in double counting the sanme wood
fibre as it passes through the manufacturing process. According to
Conmerce, industries are properly analyzed at a consistent |evel of
aggregation and in this case the appropriate | evel of aggregation
is the internediate good stage which benefits from the stunpage
program i.e., primary tinber processing industries.

114 Determination on Remand, at 23.
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Wth respect, evidence that |unber producers also produce
finished goods would appear to indicate that perhaps the
classification of all sawm || operators as a single industry is
m sgui ded. |If the primary busi ness purpose of a sawm || operator
is in fact the production of finished goods, then classifying the
mll operator as a |lunber producer is confusing a production
process with the end result. The fact that sone stunpage hol ders
may in fact be in the business of selling lunber and pulp
(internediate goods), while others may be in the business of
selling doorfranmes, boxes, pallets and paper products (finished
goods which are made from | unber and pulp) is logically indicative
not of double counting, but of industrial diversity anong stunpage
hol ders. An integrated producer may well sell sone of its |unber
commercially and use sone of its lunber to produce its own finished
goods. Including this producer in both the internediate and the
fini shed goods industries does not necessarily double count the
wood fi bre.

In the Preliminary Determination Commerce quoted excerpts from
vari ous Canadi an studi es as external support for its grouping, to
which it again refers in the Determination on Remand.!® An
exam nation of these quotes reveals that there is no consistency to
the use of these words, and the group of firnms |inked by their use
of forest resources is variously called a single industry conposed
of sectors, a sector conposed of several industries, and a sector
conposed  of sub- sect ors, t hensel ves conposed of sever al
i ndustries.® Comerce also refers to a study discussed in the
Final Determination as support for the use of its definition of the
primary tinber processing industries. The discussion in the Final

15 Determination on Remand, at 14.

18 Preliminary Determination, at 8803.
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Determination reveal s, however, that the report in question dealt
with primary manufacturing of forest products under six different
headi ngs. Moreover, it dealt wth a program ained at encouragi ng
i ndustrial diversity in the sector.

Al'l of which goes to show that the attribution of the | abel
"industry" to any set of enterprises is not necessarily probative
of whether or not that set of enterprises forns an industry for the
pur poses of the specificity test. The fact that forest nanagenent
studi es placed a | abel on the users of forestry resources does not
i ndicate that those users are too few for non-specificity, any nore
than the use of the label "agricultural industries" in studies on
the future of farmng would indicate specificity in that case.

| ndeed, Commerce itself has pointed out that the use of the
words "primary tinber processing industries" is nerely a | abel
whi ch Conmerce has applied for convenience to denote the group of
users of stunpage.!® As the federal Court of Appeals pointed out
in PPG 111, nmere identification of the group of users of a program
does not render that group "specific".!® Thus, neither the | abel
applied to program users by Comrerce, nor descriptions used by
Canadi an governnent studies are determnative of the appropriate
definition of an industry for the purposes of the specificity test.

17 Small Business Forest Enterprise Program, B.C. Verification Report, Exhibit S-11, Pub. Doc. 474 discussed at 22583
of the Final Determination.

18 Determination on Remand, at 20. The Panel notes that Commerce resisted using such a use-based definition in PPG
11l when it rejected petitioner's suggestion that "energy-intensive” industries formed the operative definition: PPG Industries
v. United States, 928 F.2d 1568 (USCA, Fed. Cir., 1991), at 1579: "...[I]t also appears quite clear from ITA's prior
determinations that ITA does not recognize "energy-intensive" as a category of "specific" industries. In the ammonia and
cement investigations, the subsidized resources are reported to have accounted for eighty percent and fifty percent of cogt,

respectively.”

9 PPG |1l supra, at 1577.
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(c) Conmerce precedent

As noted above, one factor which mtigates in favour of
i ncreased deference toward an agency finding is its consistency
with ot her agency pronouncenents.!? The specificity test has been
part of U S. CVD law for many years and it is instructive to | ook
to other cases to see whether the nunber of users determined to be
"too few' in this case, and the manner in which that nunber was
determned, are unusual. It should be noted at this point that the
de facto specificity test is, by definition, a fact based test, and
each case will therefore be unique in that sense. This does not,
however, render each unique fact situation a case of "first
i npression”. Conmerce has been called upon many tinmes since 1988
to apply the very test which is before us in this case. Wile a
| ack of anal ogous precedent is obviously not in itself controlling
as to whether specificity exists in this case, it is relevant in
reviewing a determnation which is unsupported by other cogent,
rational explanations, as the Majority finds Conmerce's anal ysis of
this factor to be.

To this end, Comrerce has pointed to five cases which show
that "the level of aggregation typically exam ned by Commerce is
closer to the primary tinber processor level than the four-digit
CSIC level ". ' The cases cited, however, do not appear to support
t hi s concl usi on.

The group of wusers found to be specific in Certain Stee

Products from Italy'? was conprised of between two and five

120 Ceramica Regiomontana, SA. v. U.S,, 636 F. Supp 961, 965 (CIT 1986), aff'd 810 F.2d 1137 (Fed. Cir. 1987).

121 Determination on Remand, at 21, footnote 34.

122 58 Fed. Reg. 37327.
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conpani es (dependi ng upon the corporate organi zation at the tinme of
the program under review). The specificity determ nations hinged
upon the fact that debts had been forgiven, and equity provided on
non-conmercial terns, to these specific enterprises; the nunber of
i ndustries and the appropriate |evel of aggregation were not
consi der ed. Moreover, even if the relative specificity of the
nunber of industries were considered, it appears that the conpanies
i n question manufactured products which would have fallen into two
3-digit SIC categories: prinmary steel, and steel pipe and tubes.?
This case indicates that sonme rather inportant segnents of
i ndustrial economes may be considered to be countervail able on the
basis of the extrenely small nunber of actual enterprises using the
program but does not support countervailing a large and
di versified sector of the econony in which thousands of individual
enterprises use the program Neither do the other four cases cited
by Commerce as illustrative of its typical practice assist its
position in this case.

Both of +the prograns found to be countervailable in
Antifriction Bearings from Si ngapore!® were countervail abl e because

they were export subsidies; the specificity test does not apply to
export subsidies.! The countervailable prograns in |ndustria

Phosphoric Acid from Israel!®® were either export subsidies or

provided to a specific region of the country®’ or, in the case of

12 The Panel has previously agreed that SIC codes need not be used to define industries, and their use for illustrative
purposes in this Decision is not intended to imply that SIC classifications of industries are dispositive or necessary. The
CSICisused here only asillustrative scale against which to gauge industry definitions in various cases.

124 54 Fed. Reg. 19125.

125 Proposed Regulations, paragraph 355.43(a).

1% 52 Fed. Reg. 25,447.

127 Proposed Regulations, paragraph 355.43(b)(3).
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the provision of research and devel opnent grants to industry in
general, were found to be countervail able w thout any specificity
analysis at all. Simlarly, the prograns involved in Deforned
Steel Concrete Reinforcing Bars from Peru'?® were either export

subsidies, confined to specific regions, or - in the case of an
equity infusion - provided to a single conpany. Finally, in Carbon
Steel Wre Rod from Saudi Arabi a'®, Conmmerce determned that a | oan
program whi ch had benefited producers of what appears to be a huge

variety of products over the years, had in fact only provided | oans
to three conpanies in the previous eight years. Commer ce found
that "despite the nunmber of products which have received PIF
financing, these loans are...provided to a specific group of
enterprises". ¥

In sum the findings in these cases either hinged on the
prograns bei ng export subsidies, regional subsidies, or provided to
a specific enterprise or specific group of enterprises. They tell
us nothing about the level of industry aggregation typically
exam ned by Commerce, nor when a group of industries will be "too
few' in the absence of such extreme facts regarding the nunber of
enterprises using the program In fact, counsel for Commerce could
refer the Panel to no other case in which Commerce has found a
group of users spanning industries covering the equivalent of three
2-digit SIC codes to be "too few'.®® W are unable to find,

128 50 Fed. Reg. 48819.
129 51 Fed. Reg 4206.
120 |hid., at 4208.

B! Transcript (November 19, 1993), Pub. Doc. 331 at 99-100. In its Response Brief (at 9), Commerce refers the Panel
tothe SwineV case (Live Swine from Canada, USA-91-1904-04 (July 11, 1993)), in which apanel ultimately affirmed the
determination of specificity for about 50,000 producers of hogs. The Panel notes, however, that these enterprises were all
engaged in the production of a single commodity. Furthermore, a different Panel found the record evidence concerning the
same program for a different time period was not sufficient to support a determination of specificity. (Live Swine from
Canada ("Swine 1V"), USA-91-1904-03 (October 30, 1992)).
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therefore, that Commerce precedent provides support for either its
finding of "too few' or its industry grouping in this case.

(d) Nunber of Actual Users: Concl usion

In the Majority's view, Commerce's analysis of the record
evi dence regardi ng the nunber of industries using stunpage prograns
is not in accordance with law. Its analysis of the record evidence
in deriving the nunber of industries represented by enterprises
usi ng stunpage is circular, depending upon the identification and
| abelling of the group of stunpage users rather than upon a
reasoned analysis of the actual businesses in which those users
wer e engaged. Di spositive for the Mjority, however, is our
conclusion that the lack of reasoned analysis of the nunber of
industrial wusers in finding them to be "too few' reveals a
mechani cal and arbitrary exercise which is not supportabl e under
UsS |aw

2. Dominant or Disproportionate Use

Comrerce did not consider evidence relating to dom nant or
di sproportionate use or the lack thereof in the Preliminary
Determination or Final Determination, taking the view that such
evi dence was of "little, if any, guidance".® The Panel instructed
Commerce to consider such evidence and we find that Commerce has
done that.

Commerce did so in tw different ways. The first way was to
anal yze whether the "primary tinber processing industries", a |abel
applied by Comerce to the users of stunpage, were the dom nant

132 Preliminary Determination, at 8804.
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users of stunpage. The Panel was not surprised by the result:
between 84.6% and 99.8% of tinber harvested from provincial
stunpage is used by the primary tinber processing industries (1.e.,
the users of stunpage). |In fact, given the definition of the group
of industries in question, the only surprise is that the group
conprising all of the users of stunpage was not found to use 100%
of the stunpage. The circularity of this analysis was initially
clear to Commerce, who went on to look within the group of
potential wusers to see if the producers of the product under
i nvestigation, softwood |unber, were dom nant or disproportionate
beneficiaries of the program

During oral argunent, however, counsel for the Coalition
mai nt ai ned that the rel evant conparison is of the group of actual
beneficiaries to the entire econony, and the fact that all of the
benefits were used by those that could use themwas indicative of
specificity. 3 Commerce too in its Determination on Remand
concluded that the fact that the users of stunpage were the users
of alnost 100% of the stunpage neant that the forest products
i ndustries received disproportionate benefits and was indicative of
specificity. 1 Commerce had previously stated in the
Determination on Remand, however, that "there is little to be
| earned fromsuch an anal ysis because, as the universe of users is
limted, the benefits cannot but flow to them in high
percent ages. "'  Further, cases cited by the Coalition in support
of its conparison of the group of users to the entire econony,
Certain Steel Products from Bel gi um ¢ Certain Steel Products from

133 Transcript (November 19, 1993), Pub. Doc. 331 at 183.
134 Determination on Remand, at 41.
135 Determination on Remand, at 27.

12 58 Fed. Reg. 37273.
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France, *” and Certain Steel Products from Korea, % dealt wth

prograns such as the provision of |oans or access to direct foreign
| oans which potentially could have been used by any firmin the
econony. Comrerce explicitly justified its use of the entire
econony in Certain Steel Products fromKorea on the basis that this

represented, in that case, the universe of potential users.?®
Simlarly, in Certain Steel Products from Bel gium Conmerce states:

"I'n prior investigations, the Departnent has considered whether
respondent conpanies received disproportionate benefits under a
program in order to determ ne de facto specificity... In those
i nvestigations, we analyzed whether respondents received a
di sproportionate share of benefits by conparing their share of
benefits to the share of benefits provided to all other users and
recipients of the programin question. "0

It is clear, therefore, that the cases detract from the
Coalition's argunent. Moreover, we find that Commerce's assessnent
of the futility of conmparing an inherently limted group of
stunpage users to the entire econony was reasonabl e.

Commerce went on to consider evidence of domnant or
di sproportionate user within the universe of stunpage users and
exam ned evidence relating to whether or not sawml|ls were dom nant
or disproportionate beneficiaries. The Majority finds that
Commerce has again defined the subset in relation to the process,
rat her than the actual business of the recipients and presented no

157 58 Fed. Reg. 37304.
13 58 Fed. Reg. 37338.

1% 1hid., at 37343: "...given the broad, nationwide nature of the program, share of GDP is an appropriate point of
comparison.”

140 58 Fed. Reg. 37273, 37280.
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record evidence in support of this definition. The Majority also
finds that the fact that 74% of all softwood tinber harvested in
B.C., Alberta, Ontario and Québec passed through a sawmi ||l is not
probative of dom nant use of stunpage by | unber producers given the
record evidence that sawmlling is a necessary first step in the
producti on of many sawn wood products, not just softwood |unber, as
well as the record evidence showi ng that much of the wood fibre
which initially passes through a sawm ||l ends up in the pulp and
paper sector. 4

Commerce conpared the total cubic neters of softwood | unber
production with the total cubic neter harvest of softwood tinber,
and found that |unber production accounted for between 27% and 48%
in the four provinces under consideration, and 37.22% overall. %
According to Cormerce, "as 37.61 (sic) percent greatly exceeds the
"equi val ent percentages”, there is clear disproportionate and
dom nant use of softwood tinber by the softwood industry". 43

Commerce found fault with the manner in which wood fibre
statistics were gathered by the Canadi an governnent, but found that
even accepting the statistics at face value, the fact that end
products produced by sawm || s accounted for about 28% of the wood
fibre in the softwood harvest, conpared to about 25% each for paper
and pul p, was indicative of dom nant use.

11 The Mgjority wishesto make it clear that the lumber in question is, according to the record, often incorporated into
other products produced by the log processor. The fact that the producer of boxes or pallets first sawed the logs does not
mean that the producer of boxes or palletsis a producer of lumber. Such aproposition does not frustrate the operation of
the statute by making any product which isincorporated into other products non-specific, since the factsin other cases might
well establish dominant or disproportionate user, for example.

142 Determination on Remand, at 29.
143 Determination on Remand, at 30, footnote 47.

144 Determination on Remand, at 37.
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In our view, it is unreasonable for Commerce to ignore the
fact that, while actual use by sawmlls for the production of
| unmber is between 28% and 37% actual use by the other "industry"
in the group, pulp and paper producers, is in the range of 40%to
50% 14 This fact indicates that sawmlls, even if considered to be
stand-al one beneficiaries, are neither the |argest wusers of
sof t wood st unpage, nor disproportionate users.

Furthernore, while Commerce refers to Certain Steel Products

from Bel gi unt*® for the proposition that use in proportions snaller

t han 28% have been found to be disproportionate, it does not refer
to the fact that hog growers receiving 52% of the benefits of a
programin the Swine IV case were nonethel ess non-specific. As
stated by Nles C.J. in PPG 111: "when sonme nenbers of Congress in
1984 sought to nmake natural resource subsidies countervail able per
se where an industry was a disproportionate user, the |egislation
failed to be enacted." As Mchel J. also pointed out in the sane
case, there is a difference between per se rules and "fact-based
di scretionary rules". In the Mjority's view, Conmerce's
nuneri cal analysis of dom nant and disproportionate use, w thout
nor e, cones close to equating disproportionate use and
countervailability in the per se manner rejected by Congress in
1984, and the federal Court of Appeal in 1991.

%Commerce notes that if the 37% figure for the softwood lumber share of wood fibre use is correct, then the shares for
other uses must be correspondingly reduced. Even assuming the entire difference comes off the pulp and paper categories,
these operations use about 40% of the harvest.

1% 58 Fed. Reg. 37273.

7 Live Swine from Canada, USA-91-1904-03 (October 30, 1992).

8 PPG Industries, Inc. v. U.S,, 928 F. 2d 1568, 1576 (USCA, Fed. Cir. 1991). See also ibid., at 1579: "Disproportionate
useis, under the ITA's specificity standard, a factor to be considered but is not in and of itself controlling".

9 1bid., at 1584.
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The Majority finds that while Comerce has |ooked at the
record evidence on dom nant and disproportionate use, it has not
done so in a reasonable manner. Commerce has accepted that the
users of stunpage are inherently Iimted, and has indeed found as
an enpirical fact that stunpage holders use virtually 100% of
stunpage. To say that this supports a finding of specificity is to
go full circle fromthe pre-Cabot stance that a natural limtation
of program users, w thout nore, rendered the program per se non-
specific, to a stance that such a natural limtation actually
supports a finding of specificity. This, it would seem conflicts
with Congress's rejection of a proposed anmendnent to render per se
countervailable all natural resource subsidies with dom nant users,
regardl ess of specificity®s.

Looking within the universe of potential users to see if the
subset including the products under investigation are dom nant or
di sproportionate users of the program the statistics cited by
Commerce do not reasonably support the conclusion that softwod
| unber producers are the dom nant or disproportionate beneficiaries
of the program Moreover, Conmerce has failed to provide any
reasoned analysis, as required by US. courts, as to why the
nunbers it cited are relevant to a finding of specificity in this
case, nmuch | ess dispositive. %t

3. Government Discretion

Commerce found in the Determination on Remand that there was
no evi dence that governnment discretion was exercised in favour of

150 PPG |11, 928 F.2d 1568 (USCA, Fec. Cir. 1991), at 1576.

151 See also PPG Industries, Inc. v. U.S.,, 978 F.2d 1232 (Fed. Cir. 1992), at 1241.
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one class of wusers over another. Gven the evidence on the
record in this case, we find this concl usi on reasonabl e.

There is no explicit nmention of the weight assigned by
Comrerce to its finding that discretion does not influence the
pattern of stunpage use. Rat her, considering both governnment
di scretion and governnment action, Commerce found that they did not
"i ndependently yield sufficient credible evidence to concl ude that
stunpage is "specific", although the evidence on the record would
tend to support rather than detract from a finding of
specificity". 1

Al though it could be argued that a finding that there was no
evi dence of the exercise of governnment discretion is indicative, if
anything, of a finding of non-specificity, it could al so reasonably
be argued that such a finding is sinply neutral in its inplications
in this case in light of the evidence on governnent action (see
di scussion below). Insofar as we find that the evidence regarding
governnment action can reasonably be said to be mldly supportive of
specificity, and the evidence of a |lack of governnment discretion
can, at nost, be said to be neutral as regards the specificity of
t he actual users of the program Comrerce's consideration of the
evi dence regarding these two factors i s not unreasonabl e.

4. Government Action

Commerce considered the various statutory and regulatory
provisions limting the use of stunpage to the primary tinber
processing industries to be evidence of governnment limtation, but

152 Determination on Remand, at 42.

158 Determination on Remand, at 48.
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not dispositive of the issue of specificity.® The fact that
government legislation restricted stunpage users to those who
process |logs and, in sone cases, those who supply such processors,
served "only to suppl enent and conpl enent the stronger indicia of
specificity resulting from anal yses of the nunber of users and
di sproportionate use factors, and to weaken Canadi an Conpl ai nant s’
claimthat the inherent characteristics of stunpage are the sole
determ nant of the pattern of use".?®

Conmrer ce appears to agree that the inherent characteristics of
stunpage limt the universe of stunpage users, but says that this
fact is "undercut" by the governnent action enbodied in the
eligibility requirements for the various provincial stunpage
prograns. ! The Majority finds that the |egislative provisions
cited by Comrerce do indicate governnent action, to limt the
availability of the program but do not indicate whether that action

limted or in fact broadened the range of uses to which tinber is
put . Commerce says that "the conbination of the types of |ega
[imtation nentioned above may have resulted in the use of the vast
majority of provincial stunpage by sawm | |s", ! but beyond stating
that the vast majority of the tinber supplied to Québec sawml|s
cones from Grown | ands, makes no finding as to whether or not such
result actually occurred. %8 On the other hand, Canadian
conpl ai nants have placed evidence on the record to show that the
use pattern of tinber in Canada is simlar to that in other
i ndustrial countries, which mght be taken to indicate that uses

154 Determination on Remand, at 42 - 46.

1% Determination on Remand, at 45-6.

1% Determination on Remand, at 45.

57 Determination on Remand, at 45 (emphasis added).

158 Determination on Remand, at 45.
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were not actually limted.

It is not clear that the nere fact of government action
limting stunpage availability necessarily neans that the range of
uses is limted beyond the range which the inherent characteristics
of the resource would permt. One can only do two things with a
log: sell it or process it. The governnment action in question in
Ontario permts both sellers of | ogs and those who process themto
have access to the resource. According to Commerce' analysis, the
| egislation in Québec and Al berta contains processing requirenents,
but does not direct that any particular type of processing take
place. Simlarly, B.C has processing requirenents, although there
is sone indication that sawmlls may be given preference over pulp
mlls in their access to stunpage. Wth the exception of B.C
therefore, the legislation cited would not appear to limt the
pattern of tinber use beyond the range which its inherent
characteristics would permt. | ndeed, to the extent that the
gover nnent action concerned encourages wood processing rather than
| og exporting, the range of uses to which the tinber is put m ght
actually be expanded fromthat which m ght otherw se occur

Wiile the legislative provisions cited by Comrerce are
evi dence of governnent action, it is not clear that this action
acts to limt the range of uses to which stunpage is available in
three of the four stunpage prograns under investigation. Thus,
while there is sone evidence of governnment action which "acts to
[imt the availability of a progran in the sense that |log sellers
and/ or exports are excluded, this fact al one does not nean that the
range of uses to which stunpage is actually put is limted beyond
the range permtted by its inherent characteristics.

159 gpecificity Memorandum, Pub. Doc. 217, at 27 - 30. Panel Decision, at 41.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



48

Nonet hel ess, the factor in the Proposed Regulations is the
"extent to which governnent action acts to limt the availability
of a program’, and the Panel finds that the governnment action in
guestion can reasonably be said to have Iimted the degree to which
stunpage is available to log sellers and/or exporters, a concl usion
whi ch may be indicative of specificity. Comrerce has found that
this factor alone is not sufficient to support a finding of
specificity, a conclusion which in the Mjority's view is
reasonabl e in the circunstances.

5. Inherent Characteristics

The Panel directed Conmmerce to consider all relevant factors
in its specificity analysis of provincial stunpage prograns;
i nherent characteristics was explicitly stated to be relevant to
the analysis.® |n the Determination on Remand, however, Commerce
states that inherent characteristics speak only to the reason why
a group of users mght be limted and is not, therefore, relevant
to the analysis.  Commerce therefore refused to accord inherent
characteristics any weight or, in the alternative, accorded it very
little weight in light of its finding that governnent action also
limted the group of actual users of the stunpage progranms. The
reason why it carries such little weight is, according to Conmmerce,
that the "underlying rationales, notives, or market forces which
result in alimted group of users" is irrelevant to the question
of whether it is specific. "Alimted group is a limted group
what ever the reason...". 162

160 Panel Decision, at 41.
161 Determination on Remand, at 46.

162 Determination on Remand, at 46 - 47.
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Conmerce does agree, however, that governnment action is a
factor relevant to the specificity analysis, and that governnent
action is the "flip-side" of inherent characteristics. |t
therefore does not ring true for Coomerce to claimthat the reason
why a group is limted is entirely irrelevant to the analysis. |If
the limtation of a group of actual wusers through express
government action or governnent discretion can be indicative of
specificity, then it logically follows that the |[imtation of a
group of actual users through no fault of the governnent, i.e. due
to the inherent characteristics of the program m ght be indicative
of non-specificity.

Al t hough we feel that Commerce's treatnent of inherent
characteristics was not in keeping wth the spirit of the
instructions in the Panel Decision, in the end Comrerce has

concluded that the fact that the potential uses of stunpage are
limted by its inherent characteristics indicates non-specificity,
albeit with "very little weight". The Panel has already agreed
with Commerce that this factor is not dispositive.® Furthernore,
since it has been Commerce's practice to conpare a sub-set of
actual users to the universe of potential users in its analysis of
dom nant or disproportionate use, inherent characteristics has al so
essentially been considered as part of that analysis. In |light of
the Majority's conclusions on Conmmerce's application of the four
factors in the Proposed Regulations to provincial stunpage
programs, we will not disturb Commerce's treatnent of inherent
characteristics.

188 Commerce Response Brief, at 16, footnote 21: "Because inherent characteristics is merely the flip-side of government
limitation, the two ought to be considered as asingle factor...".

164 Panegl Decision, at 40.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



50

6. Stumpage Specificity Conclusion

The Majority of the Panel has found that the analysis by
Comerce of the evidence regarding specificity of provincial
stunpage prograns is legally flawed. The conplete |ack of reasoned
anal ysi s regardi ng whether or not the nunber of industries using
stunpage is too few, and the nechani cal, mathematical way in which
Conmrer ce deci ded that the users of stunpage are too few to be non-
specific, is contrary to law and contrary to precedent. Simlarly,
t he anal ysis of dom nant or disproportionate use which conpares all
stunpage users to the entire econony, rather than conparing a
subset including softwood |unber producers to the universe of
potential users, is either irrelevant or perverse. The use of the
statistics relating to whether sawm | |s account for a dom nant or
di sproportionate share of stunpage use is simlarly nechanistic,
conclusory or, in sonme cases, msleading. Governnent action and
discretion alone are not sufficient to support a finding of
specificity. While the inherent characteristics factor has not
really been anal yzed by Commerce separately, to the extent that it
has been consi dered, Comrerce concedes that it weighs slightly in
favour of non-specificity.

Wil e we acknow edge that it is not the function of this Panel
to reconsider the evidence on the record and conme to a concl usion
on specificity de novo, this is the second occasion on which
Commerce has failed to provide a rational explanation of how the
evi dence before it leads logically to the conclusion that the
provi ncial stunpage prograns are specific under U S. |aw Its
exam nation of the evidence on this occasion, while not according
to law, has been detailed, and in the Majority's view there is
little to gain fromputting the parties to the time and expense of
anot her remand. Since Commerce has been unable to provide a
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rational l|legal basis for a finding that the provincial stunpage
prograns are specific and in light of the efficiency with which the
Panel review is intended to resolve these disputes, we therefore
remand this issue to Commerce for a determnation that the
provincial stunpage prograns are not provided to a specific
enterprise or industry, or group of enterprises or industries.
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B. PREFERENTIALITY

The Panel, in its first Decision, found that Commerce had nade
a fundanental legal mstake in considering itself precluded from
undertaking an analysis of whether Canadian provincial stunpage
progranms are narket-distorting.! As we noted, the econom c policy
underlying countervailing duty | aw presunes that subsidies distort
normal conpetitive narkets.'® There nmay of course be circunstances
where this presunption of market distortion will not apply, either
because there is no relevant conpetitive market against which a
distortion can be neasured (the case of non-nmarket econom es) or
because of the special characteristic(s) of the market in question.
In these exceptional cases, the economc theory that underlies
countervailability is inoperable, and therefore, as a matter of
U.S. law, no countervail abl e subsidy exists.

Fromthe outset the Canadi an Conpl ai nants have mai ntai ned t hat
the provincial stunpage nmarkets constitute one of these exceptional
cases. They rely on classical R cardian rent theory, which
applies with respect to natural resources for which there is a
basically fixed supply and strictly limted alternative uses.
According to rent theory, there will be a range of prices for a
resource (the "normal range") over which output wll remain
constant. Wthin the normal range, a reduction in price wll not
i ncrease use of the resource.

There are two cases where this rule will not apply because
prices fall outside the normal range. The first is where the
governnent actually pays stunpage users to harvest tinber that

165 Panel Decision, at 52.

1% Carbon Steel Wire Rod from Poland 48 Fed. Reg. 19,374 (1984), upheld in Georgetown Stedl Corp. v. U.S., 801 F.
2d 1308 (Fed. Cir. 1986).
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woul d be otherw se uneconomcal to harvest, 1.e. where stunpage
fees are negative. The second case is where the price for the
resource falls into the "excessive range", i1.e. is so high that it
pushes the marginal cost of harvesting a tree above marginal
revenue. In this latter case, the resource will be underutilized,
and reducing the fee to within the normal range will result in sone
increase in output, which wll nove closer to the conpetitive norm
where all profitable trees are harvest ed.

The Panel Decision noted that Commerce's Final Determination

contained "no substantial analytical rebuttal” of the econom c rent
theory put forward by the Canadi an Conpl ai nants. " |n particular,
Comrer ce had m sunderstood the presentation of the theory by Dr.
Nor dhaus, the Canadi an expert, both in his witten studies and in
testinony. For instance, contrary to Commerce's understanding, Dr.
Nordhaus had not asserted that conpletely fixed supply was a

crucial assunption of rent theory, nor that prices would never
affect output. |In fact, Dr. Nordhaus' explanation of the existence
of prices in the excessive range illustrated that there would be
some circunstances where these assunptions would not be fully
appl i cabl e. The crucial fact, however, was that even in these
ci rcunst ances out put woul d not be increased beyond the conpetitive
mar ket norm-instead it would fall below that norm

Finally, in the first Panel Decision, we noted that Commerce

had not considered an enpirical study undertaken by Drs. Nordhaus
and Litan of the effects of increased stunpage charges on the
output of tinmber in British Colunbia. This study enployed
regression analysis to determne these effects, and found that, in
fact these increases did not |ead to reduced out put.

167 Panel Decision at 58.
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The Determination on Remand indicates that Commerce has now
turned its mnd to the threshold issue of market distortion, and
has reviewed enpirical evidence that it failed to consider
previously. 1In the end, Commerce has determ ned that the Canadi an
provi ncial stunpage prograns result in a distortion of nornal
conpetitive nmarkets. Pursuant to the standard of review
articul ated above, and also in the Panel Decision, this Panel nust
limt its reviewto a consideration of whether Commerce's finding

of market distortion is supported by "substantial evidence on the
record.” In performng this task, the Panel nust not engage in a
de novo review of the evidence itself or sinply replace the
econom ¢ theory chosen by Comerce with its own. W nust display
appropriate deference to the agency's expertise. But the Panel is
nevert hel ess charged with ensuring that the agency's decision is
not arbitrary, capricious, unprincipled, or results-driven. Wile
deferential to the role of expertise in the gathering, analysis and
wei ghi ng of econom c evidence, it is the Majority's view that we
are bound to ensure that the evidence does, indeed, provide a
rational basis for Comerce's finding of market distortion. As
the Panel noted in its first decision, this cannot but involve sone
exanm nation of the evidence itself. 8

An additional issue that nust now be considered, however, is
whet her the recent Federal G rcuit decision in Daewoo -- decided
after the Panel's first Decision -- alters or develops the law in
such a way as to affect our interpretation of the market distortion
requi rement established in Wre Rod fromPoland and affirned by the

Federal Circuit in Ceorgetown Steel

The Mnority Opinion in this present judgnent takes the
position that, after Daewoo, the Panel nmust now defer to Commerce's

168 Pangl Decision, at 58.
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reading of Wre Rod From Pol and and Georgetown Steel as applicable

only to non-market econom es and therefore excuse Commerce from any
requi renment of showi ng market distortion as a pre-condition for a
finding of countervailability with respect to Canadi an provinci al
stunpage prograns. In the words of the Mnority, Daewoo "trunps"?®®
the Panel's instruction on nmarket distortion in the Panel Deci sion.

| ndeed, the differences between the Majority and Mnority on market
distortion largely boil down to whether Daewoo "trunps" the Panel's
previous findings, for the Mnority notes that -- but for Daewoo --
"we would concur in nost of the Majority's reasoni ng on stunpage
preferentiality in the present opinion.",

As noted in our discussion of the Standard of Review above,
the primary legal issue in Daewoo was the interpretation of a
particul ar section of the U S Anti-Dunping Law. The reasons given
by the Federal Circuit in Daewo focus al nost entirely on whet her
the ITAs interpretation of 1677a(d)(1)(C) of the Anti-Dunpi ng Law
was "reasonabl e".

Wth respect to the degree of deference owed the agency in its
interpretation of the statute, as we note above, the Federal
Circuit did not appear to understand itself to be breaking new
ground. Instead the Federal CGrcuit sinply summarized or restated
the appropriate standard of deference that "[W] have |ong
recogni zed"'! and that the Federal Circuit "has...indicated"!? in
past decisions. After this summary restatenent of the existing
standard of deference, the Daewoo Court went on to nmake a detailed

189 Minority Opinion, at 37.
0 |bid.
1 Dagwoo, at *15.

172 Daewoo, at * 16.
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analysis of whether, in fact, the ITA's interpretation of
1677a(d) (1) (O was reasonabl e.

The Federal CGrcuit examned in depth the exact wording of the
provision at issue, its interpretation in previous cases, and its
| egi slative history. | ndeed, the level of rigour and detail
involved in the Federal Circuit's review of the ITA s readi ng of
1677a(d)(1)(C in itself reveals that the Federal Circuit was
certainly not applying in this case sone new, relaxed standard of
al nost total deference to agency discretion.

After thus engaging in a delicate and nulti-facetted exercise
of statutory interpretation, the Federal Crcuit came to the
conclusion that, given the legislative history and the case |aw
wth respect to 1677a(d)(1)(C, "we cannot say that |ITA s
interpretation of the statute contravenes the statute."?!”

After reaching this conclusion of law, the Federal Circuit
remarked that in arriving at this result it was "also cogni zant of
t he onerous burden entailed by the Court of International Trade's
mandate. "' |If the statute were interpreted as requiring the ITA
to exam ne tax pass-through, this would necessarily entail the

enpl oynment of conpl ex econonetric analysis. Conducting such an
analysis, the Federal GCrcuit noted, would inpose a further
consi derabl e burden on the agency, and in any case event he best
econonetric analysis would not be highly probative with respect to
tax incidence, given the inherent nethodological Ilimts of
regression analysis wth respect to tax incidence. The |anguage of
t he Daewoo Court -- "we are al so cognizant of the onerous burden”

178 Daewoo, at * 23.

74 Dagwoo, at * 24 (emphasis added).
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-- clearly indicates that the burden on the agency in undertaking
conpl ex econom c analysis is an additional factor to be taken into

account in exam ning whether the agency's interpretation of the
statute is reasonable -- 1.e. a consideration to be wei ghted al ong
with the central elenents of statutory interpretation, including
construction of the |anguage of the provision, consideration of
precedents, and of |egislative history. Nowhere does the Federal
Circuit conme close to suggesting that the avoidance of such a
burden should in itself be a decisive or dispositive factor in
interpreting or applying U S. trade statutes.

Moreover, in considering the factor of burden on the agency,
the Daewoo Court did not |eave matters at a general, catch-al
statenment that economc analysis is burdensone. |Instead, the Court
considered the costs vs. the evidentiary benefits of requiring the
Agency to undertake the particular type of economc analysis

arguably pertinent to the statutory provision in question. The
conclusion of the Federal Grcuit with respect to the burden factor

is, in fact, based on this cost-benefit analysis, not sone general
principle or rule that the burden of econonetric analysis is al ways
undue. The Federal Crcuit ultimately found that "we cannot
conclude that the burden is worth undertaking because of nore
soundly based results."' This is a clear indication of the
Federal Circuit's view that the burden factor is to be applied
t hrough a case-by-case cost/benefit anal ysis.

|f Daewoo is relevant at all to the issue of whether U S
subsi di es law requires as a | egal pre-condition for
countervailability the existence of market distortion, it 1is
relevant only in as nuch as it suggests that the Panel should, in
putting its mnd to whether Commerce's interpretation of the

5 Daewoo, at * 25 (emphasis added).
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subsidies law is reasonable, consider along with the normal factors
in statutory interpretation, the burden it would place on the
agency wth respect to economic analysis by finding that the
subsidies statute requires an investigation into the issue of
mar ket di stortion.

The Panel's remand to Comerce to address the threshold
requirement of market distortion, did not specify any particul ar
econom ¢ net hodol ogy or technique, such as regression analysis,
that Conmmerce nust enploy in its investigation of narket
distortion.' Unlike the provision of the anti-dunping |aw at
i ssue in Daewoo, where only econonetric analysis would yield sone
nmeasurenent of the tax incidence in question, this Panel has never
viewed the market distortion requirenment as entailing by its very
nature the enploynent of a particular nmethod or technique of
econom ¢ analysis. This appears to have been well -understood by
Commerce, which, in fact, has sought to base its finding of market
distortion on a variety of sources, including general principles
stated in econom c textbooks, past enpirical studies in narkets
other than the Canadian market, and its own reworking of the
regressions in the Nordhaus-Litan study. Commerce clearly read the
remand in the Panel Decision correctly as not placing it under the

burden of conducting its own econonetric analysis of the actua
Canadi an market. Therefore, the Majority sinply does not consider
that the factor of agency burden should alter the statutory
interpretation on which the remand on market distortion is based.
Sinmply put, our remand on market distortion did not, by the very
nature of the issues, entail a burden on the agency of the kind
considered in Daewoo. Mreover, crucial to its finding in Daewoo
that an econonetric analysis would inpose a severe burden on the
agency was the fact that, because of the nature of the provision of

176 Pangl Decision, at 59-60.
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dunping | aw i n question, such an analysis would have to be made "in
virtually every investigation."'” Not only does the interpretation
of market distortion in our first Decision not inpose on Comrerce
t he burden of undertaking an econonetric analysis (or indeed any
other kind of conplex economc study), but the nunber of
i nvestigations in which nmarket distortion need be considered at all
is very few The vast bulk of investigations concern subsidy
measures applied in normal conpetitive nmarkets.

Finally, the Mnority Opinion takes us to task for not
restricting the ruling in Wre Rod to the case of non-market
economes, and for citing no authority to support our (non-
restrictive) reading of Wre Rod on the issue of market
distortion.!® However, such a non-restrictive readi ng was adopt ed
by this entire Panel, including our fellow dissenting panellists,
in the first Decision. In that Decision, we considered the
| egislative history of the statute and reviewed in detail the
reasons on which Wre Rod and its affirmation in Georgetown Steel

wer e based. W all agreed those decisions were not narrowy
limted in applicability to non-nmarket econom es. As noted above,
even if one reads nost broadly and inmaginatively those very few
paragraphs of Daewo that deal wth anything other than an
interpretation of specific rules in anti-dunping | aw, Daewoo sinply
does not support the need to re-consider ab initio the statutory
interpretation nmade by this entire Panel inits first Decision. In
effect, the Mnority is asking us to accept that before Daewoo, the
application of Wre Rod and Georgetown Steel was not limted to

non- mar ket econom es. Wre Rod From Poland and particularly

Ceorgetown Steel, are fundanental, | andmark deci sions in subsidies

17 Daewoo, at * 25.

178 Minority Opinion, at 33-34.
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law, and we sinply cannot accept that the intent of the Federa
Crcuit in Daewo was to bootstrap onto an interpretation of a sub-
section of the anti-dunping |law a basic rethinking of the scope of

t his fundanmental jurisprudence on subsidies. Daewo sinply does
not pronulgate a new rule of law that "trunps" an otherw se correct
interpretation of the subsidies jurisprudence.

1. Commerce"s Theory of Market Distortion

Wth these considerations in mnd, we turn to the issue of
whet her Conmerce's finding of narket distortion is supported by
substantial evidence on the record.

In its Determination on Remand, Comrerce advances a theory of
the functioning of markets for natural resources (the "margina
cost" theory) that is presented as an alternative to the Ricardi an
econom c rent theory propounded by the Canadi an Conpl ai nants and
their expert, Dr. Nordhaus. ~Marginal cost theory', as articul ated
by Commerce, stands for the proposition that fewer trees wll be
harvested where an increase in stunpage fees results in a higher
mar gi nal cost for stunpage users. Conmmerce views this theory as
nmore in conformty wth the real world of stunpage markets than
economc rent theory. According to Commerce, marginal cost theory
sustains the conclusion that Canadi an stunpage prograns create a
distortion in normal conpetitive markets, #.e. that these prograns
result in a greater output of tinber and lower |log prices than
woul d exist in a normal conpetitive narket.

An initial difficulty in ascertaining whether the margina
cost theory supports Commerce's finding of market distortion is
that Commerce's presentation of this theory is intertwined, in the
Determination on Remand, with a battery of criticisnms of the

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



61

Canadi an Conpl ai nants' Nordhaus study, including criticisnms that
this Panel, in its first decision, found to be based on a
m sinterpretation of Nordhaus. Thus, the Panel's first decision
al ready noted that Nordhaus' theory is consistent with, and indeed
i ncorporates, the possibility that a stunpage price nay fall into
t he excessive range with respect to sonme trees on a stand but not
ot hers. An additional m sunderstanding that seens operative in
Conmerce's criticismof Dr. Nordhaus in the Determination on Remand
is that the Nordhaus theory assunmes that stunpage is a fixed per-
stand access fee, and does not include an assessnent on every
i ndi vidual tree harvested. However, the basic insight that
Nor dhaus draws fromclassic R cardian rent theory can as easily be
stated in marginal cost terns: with respect to any individua

tree, the stunpage fee falls within the normal range whenever the
mar gi nal cost of harvesting that tree plus the stunpage fee for
that tree equals marginal revenue.

Significantly, the text by G Robinson G egory which Comrerce
cites as its primary doctrinal source for the margi nal cost theory,
recogni zes that there is no tension between rent theory and
mar gi nal cost analysis wth respect to resource pricing. According

to Prof. Gegory: the rent theory approach is not opposed to
the supply-demand nodel."?"® In Gegory's view, the ngjor
limtation of rent theory is that it views the issue of stunpage
pricing exclusively from the perspective of the effects of this
pricing on the manufacturer. By contrast, according to G egory,
there are other inportant economc questions related to forest
managenent to which rent theory itself does not provide hel pfu

answers. But it is precisely on the question which we renanded to

Comrerce--i.e. the effects of stunpage pricing on output and prices

of 1ogs and ultimately of lunber--that Gregory deens rent theory to

1 Gregory, Resource Economics for Foresters, at 215.
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be nost useful .

It is no surprise, therefore, that the studies which Commerce
cites as evidence of the superiority of marginal cost analysis to
rent theory were not primarily concerned with estimating the
ef fects of changes in stunpage prices on tinber harvests. Instead
t hese studies exam ned the interaction between the |unber and | og
mar kets, and the effects of these markets on the behaviour of
st unmpage owners or stunpage users

M ndful of the deference it owes to Commerce's expert
eval uation of the evidence, we are satisfied that the G egory text
and the enpirical studies cited by Commerce are the work of
reput abl e econom sts, and we nust therefore defer to Commerce's
choi ce of these sources of economc evidence. |In the Majority's
view, however, the problem is that, assuming (as we ought) the

accuracy and rigour of these sources, they sinmply do not contradict

the basic insight of rent theory on the question of the effects of
stunpage pricing on the output and price of tinber and lunber. To

be sure, marginal cost theory does suggest that, at |east for sone
trees on a stand, changes in stunpage charges may affect output.
But it in no way puts in question the basic insight of rent theory
that, with respect to natural resources, there will be a "nornmal
range" where a change in the price of the resource wll not affect
out put .

In the presence of conpeting econom c theories we nust, under
U S admnistrative |law, defer to Cormerce's choi ce between these
theories, provided that choice is reasonable, or at |east, not
arbitrary or capricious. W are not here, however, faced with two
conpeting theories, because (to repeat G egory's succinct formula)
"the rent theory approach is not opposed to the supply-denmand
nodel . " Instead, we are faced with two conplenentary and
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interrel ated approaches to resource markets, neither of which
provi de support for Commerce's conclusion that where | ower stunpage
prices exist in an adm nistered system output will be increased
beyond the level that would otherwise prevail in a nornal
conpetitive market.

In the words of the Federal Circuit in a recent decision
"[o]f course we defer to any relevant scientific or technica
expertise, but that does not authorize us to gloss over the
critical steps of [the agency's] reasoning process."?® Assuning
that every enpirical and anal ytical econom c proposition referred
toin the academc work cited by Commerce is indubitable, there is

no logical train of reasoning that can lead fromthis evidence to
Comrerce's ultimate conclusion of market distortion. Even
supposing that, for a substantial portion of tinber, stunpage fees
could hypothetically fall outside the normal range and in the
excessive range, this would still not show a market distortion of
t he kind assuned by the | egal neaning of a countervail abl e subsi dy.
For in the case of the fee falling in the excessive range, the
effect would be the opposite of a subsidy, i1.e. to reduce out put
bel ow what woul d prevail where the fee was set within the nornal
range. A corollary to this is that, in an admnistered system the
governnent may reduce the stunpage fee so as to nove it fromthe
excessive to the normal range. On a marginal cost analysis, such

a change in price will affect output. But the effect will be to
nmove output towards the conpetitive norm not above it. Thi s
sinply illustrates the interaction, not opposition, between rent

t heory and margi nal cost anal ysis.

180 Gas Appliance Manufacturers Association, Inc., et al. v. Department of Energy, No. 91-5393 (July 27, 1993), at 9.
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2. Commerce"s Reworking of the Nordhaus-Litan Study

In addition to the sources di scussed above, Conmerce now cites
its reworking of the Nordhaus-Litan enpirical study as support for
its conclusion that Canadi an provincial stunpage prograns distort
normal conpetitive nmarkets. Commerce clains that, in review ng the
Nor dhaus-Litan study it found heteroscedasticity to be present.
Het eroscedasticity is apparently a kind of distortion that is
sonmetines present in a regression analysis, for which there are
standard techni ques of correction. One of these techniques is to
"wei gh the observations".'® The kind of weighting that Conmerce
chose to do in this case was by size of stand. In addition to
wei ghting by stand, Commerce utilized data from later years, on
whi ch the Nordhaus-Litan study had not performed regressions. The
result of rerunning the regressions with the weighting for vol une,
and of producing regressions for the later years, was that the
coefficients becane negative, 1.e. suggesting that in fact the
vol unme of tinber harvested will increase where stunpage fees are
reduced. The original Nordhaus-Litan result had suggested, by
contrast, that there was al nost no change in output acconpanying
changes in tinber prices.

The Canadi an Conpl ai nants argue that they were prejudi ced by
the lack of an opportunity to exam ne and comment upon Commerce's
rewor ki ng of the Nordhaus-Litan study prior to the Determination on
Remand. Thus, on due process grounds, they ask that this reworking
be di sregarded in determ ning whet her Commerce's findings are based
on substantial evidence on the record. Alternatively, they ask
that the record be opened up in order to admt Dr. Nordhaus's
coments and criticisnms with respect to Commerce's reworking of his

181 Determination on Remand, at 114.
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st udy.

We are not persuaded that Commerce's reworking of the
Nor dhaus-Litan regressions constitutes fresh evidence, on which
Commerce nust, in accordance with the due process requirenments of
U.S. admnistrative law, provide an opportunity to coment and
rebut. Commerce reviewed the data contained in the Nordhaus-Litan
study, it did not use any new data. |t applied agency expertise to
the existing record.

The Canadi an Conpl ai nants have had the opportunity to nmake
subm ssions before this panel as to whether the manner in which
Commerce reviewed the data in the Nordhaus-Litan study was
reasonabl e. Normally, this would not require re-opening the
record, since the Panel would sinply be considering the soundness
of the reasons that Commerce provides for its choice of nethod in
reviewing and rearranging the data. Where, in our view, the
Canadi an Conpl ai nants have been prejudiced in this case is that
Commerce has failed to state the reasons or assunptions behind its

choi ce of weighting by volune as the preferred nethod of correcting
for heteroscedasticity in the Nordhaus study, and its decision to
run regressions for later years.

As the Federal Circuit noted in Sierra Cub v. Costle,?®
econom ¢ nodelling, despite its "aura of scientific validity", is

i nherently susceptible to manipul ation. Wiile this Panel has a
responsibility to defer to the genuine expertise of Commerce, we
are also required to ensure that Commerce's decision is not
arbitrary or capricious. As the Federal Circuit has noted,
"[b] ecause judicial review nmust be based on sonething nore than
trust or faith in the [agency's] experience, a court may not

182 657 F. 2d 298 at 332. (D.C. Cir. 1981).
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respond to clainms of technical expertise by 'rubber stanping an
agency decision as correct."18 In order for review to be
meani ngful, it is crucial that Comerce fully explain its
assunptions and net hodol ogy.

Wt hout the benefit of such a reasoned explanation of what
Commerce has done with the data, the reviewing body is faced with
a choice between two unacceptable options--either to assune on
faith that Cormerce's findings are not arbitrary or capricious, or
alternatively, to exam ne de novo the econom c evidence itself.
What is required has been clearly stated by the Federal G rcuit in
Sierra Qub: "The agency nust sufficiently explain the assunptions

and net hodol ogy used in preparing the nodel; . . . There nust be a
rational connection between factual inputs, nodelling assunptions,
nmodel | i ng results and concl usions drawn fromthese results. "

As we have noted, Dr. Nordhaus has submtted a nunber of
criticisms of Commerce's choice to attenpt to correct or perfect
t he Nordhaus-Litan study through weighting by volunme, as well as
its decision to produce regressions for different years. Even if,
from an academc point of view, sonme of these criticisnms hold
water, we woul d have to defer to Commerce's choice, provided that
choice is supported by reasons. The problemis that Conmerce has
conpletely failed to explain the reasons or assunptions behind its
decision to weight by volume and to run regressions on data for
additional years. |Indeed, since the choice of years nade in the
original Nordhaus-Litan study was based on the fact that these
years represented a period through which stunpage prices were
substantially i ncreased pur suant to t he Memorandum of

18 Chemical Manufacturers Associationv. U.S. E.PA., 870 F.2d. 177, at 189 (5th Cir. 1989), partly quoting Appalachian
Power Co. v. Train, 545 F. 2d. 1451, at 1365 (4th Cir., 1976).

18 1bid., at 333.
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Understanding, this makes it even nore inportant that Commerce's
reasons for adding additional years (where simlar price increases
did not apparently occur) be stated explicitly.

Normal | y, under these circunstances, the Panel would have to
make a further remand to Comerce that it outline the reasons or
assunptions that are mssing from the Determination on Remand
However, as the Coalition has noted in its Response Brief,

consi derabl e expense and delay has already occurred in this
proceedi ng due to the conplexity of the econom c evidence. Before
maki ng such a remand, it thus behooves us to ask first, arguendo,
if Commerce's assunptions in its reworking of Nordhaus-Litan are
i ndeed reasonable, would the findings of the reworking, as a matter
of logic, support its conclusion of market distortion?

Certainly, as the Panel noted in its first opinion, the
original results of Nordhaus-Litan, 1.e. close to zero elasticity,
tend to support the hypothesis of economc rent theory that, in the
normal range, changes in stunpage prices will not affect output.
It does not necessarily follow from this, however, that the
presence of sone elasticity, as detected in Commerce's reworking of
Nor dhaus-Litan, underm nes rent theory, or supports Conmerce's

conclusion that a market distortion exists.

In oral argunment before this Panel, the Canadi an Conpl ai nants
mai ntai ned that the elasticities detected in Comrerce's reworking
of Nordhaus-Litan were such that it would take a 100% i ncrease in
price to produce a nere 8% increase in output.® This estimate is
apparently uncontested by Commerce or the Coalition.

18 |n fact the standard definition of price inglasticity in microeconomics is an elasticity whose absolute value is between
Oand 1. With an dadticity of .08 according to the reworked Nordhaus-Litan study, stumpage would still be viewed as highly
inelastic. Pub. Doc. 331
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Thus understood, the result of the Nordhaus-Litan reworking
seens entirely consistent wth rent theory, which in the
sophi sticated version presented in the Nordhaus study, incorporates
the possibility that a change i n stunpage fees may push those fees
either fromthe nornmal to the excessive range, or vice versa, and
t hereby affect output. The presence of sone very limted
elasticity cannot, wthout an wunreasoned leap in logic, be
stretched to support the finding that | ower stunpage fees result in
out put bei ng pushed beyond the conpetitive norm The results of
econonetric analysis, if sound, can plausibly be enployed to
support an economc theory such as rent theory. However, Comrerce
sinply has no econom c theory that noves, step by step, fromthe
assunption of elasticity to a standard or test for market
di stortion. In the absence of such a theory, the presence of
el asticity--however supported by enpirical work--is in itself not

probative for purposes of answering the Panel's Renmand.
Furthernore, nerely pointing to shortcomngs or limtations in the
Canadi an  Conpl ai nant s’ evidence cannot substitute for the
requi renent of a plausible economc theory or nodel, consistent
with the available enpirical evidence, that sustains the concl usion
of market distortion.

3. Conclusion

Now that Commerce has put its mnd to whether Canadian
provincial stunpage progranms create a market distortion and has
determned that they do, we are required to decide whether the
agency "considered the relevant factors and articulated a rational
correl ation between the facts found and the choice nmade. "  Wth
all due deference to Cormerce's expertise as a fact-finder, we have
searched in vain for a plausible or cogent "rational correl ation”

186 Baltimore Gas & Electric Co. v. NRDC, 462 U.S. 87 (1985), at 105.
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bet ween the evidence on which Commerce relies and its finding of
mar ket distortion. At nost, the textbooks and studies cited by
Commerce show the possibility that changes in stunpage fees my
affect tinber output. But, at least as presented in the
Determination on Remand, none of the sources relied on by Comrerce
supports the conclusion that stunpage fees can be lowered to a
poi nt where output will exceed the conpetitive norm and thereby
create a market distortion. Even less do any of these sources
provide a norm or standard for determning, either through
axiomati c reasoning or enpirical analysis, whether stunpage prices
in the Canadian provinces distort normal conpetitive markets.
Mor eover, when one takes into account Dr. Nordhaus's distinction
bet ween the normal and excessive ranges of stunpage pricing, all of
Commerce's sources are fully <consistent wth the Canadian
Conpl ai nants' rent theory.

The Majority feels itself obligated, therefore, to conclude
that Comrerce's finding of market distortion is not supported by
substantial evidence on the record. Since, as the Panel held in
its first decision, market distortion is a fundanmental assunption
of countervailability under the statute, we nust now remand to
Comrerce for a determ nation that provincial stunpage prograns do
not distort normal conpetitive markets for softwood |unber and
therefore are not countervail abl e.
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IV. LOG EXPORT RESTRICTIONS

A. SPECIFICITY

In the Final Determination, Comerce found British Colunbia's
|l og export restrictions to be de jure specific to the primary
timber processing industries. This conclusion was not supported by
reasoned consi deration of the evidence; a review of the B.C Forest
Act and Regul ations cited by Comerce reveal ed no identification of
programreci pients such as is necessary to support a finding of de
jure specificity.® On remand, therefore, the Panel instructed
Commerce to review the record and establish whether the | og export
restrictions are de jure specific or de facto specific. 188

1. Determination on Remand

In the Determination on Remand, Commerce has found as
fol |l ows: 8

"A finding of de jure specificity requires
that eligible enterprises, and/or industries,
for which a subsidy is intended be identified
explicitly in the relevant |egislation or
regul ations, and that the nunber of those
eligible be sufficiently small so as to be
deemed specific.!® Accordi ngly, Comerce

187 Panel Decision, at 71-5.

188 Panel Decision, at 76.

189 Determination on Remand, at 119.

1% Commerce devotes gpproximately six pages of the Determination on Remand to a critique of the reasoning by which
the Pand rejected the sequential gpproach to the four factors in the Proposed Regulations. Commerce claims that the Panel
blurred the digtinction between the de jure and de facto aspects of the specificity test (Determination on Remand, at 4), by

saying that the number of actua userswas part of ade jure analysis. The Panel may have understood certain of Commerce's
gatementsto imply that even the number of digible userswould not enter into ade jure specificity analysis, and the passages

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



71

agrees wth the Panel's conclusion that the
B. C. Forest Act does not, on its face, limt
the beneficiaries of |og export restrictions
to specific enterprises or industries, or
groups thereof. Therefore, pursuant to the
Panel's instructions, Comrerce wll exam ne
whet her |1 og export restrictions in B.C. are de
facto specific.”

Comrerce then applied the analysis outlined in the Proposed
Regul ations to the beneficiaries of the |og export restrictions.
Saying that the Canadian conplainants had agreed that the
specificity analysis for stunpage and for | og export restrictions
wer e anal ogous, Conmmerce determ ned that:

of Commerce's initial Panel Brief do indicate that a consideration of the number of igible users is part of a de jure
specificity analyss. However, the Panel quite clearly maintained a distinction between eligible and actual users and the de
jure and de facto tests throughout the

passage to which Commerce takes exception (Commerce Response Brief, at 2-3, citing the Panel Decision at 36-37).

Moreover, in light of statements such as that in the Determination on Remand that "de jure anadysis does not
involve an andysis of the number of users (whether on an enterprise or industry basis)" (Determination on Remand, at 5),
the Pand'sinitid understanding of Commerce's sequential approach is perhaps understandable. Commerce's difficulty with
the Panel's andlysis, and the Pand's difficulty with Commerce's analysis, may stem from the fact that the Panel usestheterm
"number of users' to denote either: a) the number of eligible usersin the context of the de jure test, or b) the number of
actud usersin the context of the de facto test. Commerce on the other hand, seems to use both "number of actual users' and
"number of users' for the de facto test alone. It is clear, however, that both the Panel and Commerce agree that a
consideration of the number of eligible usersis a necessary part of the de jure test, and a consideration of the number of
actual usersisanecessary part of the de facto test for specificity.

With respect to the Panel's remarks on the FIRE program in Lumber 1, it is true that the second factor in the
specificity analysis in the Proposed Regulations speaks of the number of "actual users', and that this factor is therefore not
properly part of ade jure analysis, and the Panel stands corrected. The point is equally true that a consideration of the
number of gligible usersis anecessary part of ade jure analysis. Thus, more than a mere finding of "government action”
isrequired for even ade jure andyss, and Commerce's assertion that "the satisfaction of asingle factor can lead to afinding
of specificity" (Commerce Brief, at C-27) is somewhat incomplete.

All of which was not ultimately determinative of the Panel's rejection of the sequentia approach to the four factors
in the Proposed Regulations. As Commerce recognizes, the Panel is bound by the precedent of the U.S. Court of Appedl,
whose clear ingtruction to Commercein PPG Industries v. United States (978 F.2d 1232 (USCA Fed. Cir. 1992), 1239-40)
to consider government discretion, government action and the number of actua users on any de facto analysis must be
respected. While this precedent may not have been followed by the Pure and Alloy Magnesium Panel (USA-92-1904-03,
August 16, 1993), it was followed by the Panelsin both Swine IV (USA-91-1904-03, October 30, 1992, at 22-27) and
SwineV (USA-91-1904-04, June 11, 1993, at 13-14), and will continued to be followed by the Majority of this Panel.
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"...the facts and analysis pertaining to
Comrerce's stunpage de facto specificity
anal ysi s concerning the nunber of enterprises
or industries, and inherent characteristics
apply wth respect to B.C |l og export
restrictions as well, except to the extent
that the nunber of wusers is even snaller
because |o0gging, a conponent of the primry
ti mber processing industries, does not benefit
fromthe | og export restrictions. "

Based upon evidence that over 75% of the B.C. tinber harvest
went through B.C. sawmlls in 1989 and 1990, Comrerce al so found
that the B.C. |og export restrictions disproportionately benefited
sawm | I s whi ch produce softwood | unber.®? Commerce found that the
enuneration of the permtted forns of export for tinber products
contained in the B.C. Forest Act as well as the export tax
structures and other restrictions on | og exports were evidence of
government limtation supporting specificity.19 It found no
evi dence that governnent discretion in the admnistration of the
restrictions was exercised in favour of one class of users over
anot her . 19

In weighing the factors, Comerce found that governnent
[imtation indicated the possibility of specificity, but that the
smal | nunber of beneficiaries and dom nant and di sproportionate
use, either individually or in conbination, provided sufficient
evidence to outweigh the fact that the universe of users was
limted by the inherent characteristics of logs, and warranted a

191 Determination on Remand, at 120.
192 Determination on Remand, at 121.
193 Determination on Remand, at 121-23.

1% Determination on Remand, at 123-24.
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finding of de facto specificity.!®

2. Canadian Complainants

The Canadi an conpl ai nants deny that they ever agreed that the
universe of wusers of stunpage was the sane as the potential
beneficiaries of lower-priced |logs, and argue that in any event
Comerce, as the investigating authority, is required to base a
conclusion that the two prograns benefit the sane group of users on
substantial record evidence.!®® Canadi an Conpl ai nants argue that,
as the log export restrictions operate indirectly to benefit the
purchasers of logs, it is illogical to assune that only the first
order purchasers benefit fromthe Iower price for |ogs, and that
Comrerce nmust perform an investigation of the second and perhaps
third order price effects in order to determne the economc
incidence of the log export restrictions. According to the
Canadi an Conplainants, it is only if Commerce investigates this
issue and finds that the | ower price for |1ogs was entirely absorbed
by the initial |og purchasers, and was not passed on to purchasers
of processed wood products, that Commerce's anal ysis of stunpage
users can apply to the users of |log export restrictions.

As for Commerce's consideration of the record evidence in
light of the four factors in the Proposed Regul ations, even if only
the initial purchasers of the |ogs are considered as the rel evant
group of actual users, Canadi an Conpl ai nants argue that this group
is not synonynmous with the primary tinber processing industries.

1 Determination on Remand, at 124-25.

1% Canadian Complainants Brief, at B-10 to B-11.

197 Canadian Complainants Brief, at B-6 to B-8, and B-12 to B-15, and B-19. In the following analysis, a "first order
purchaser" isthe actud purchaser of thelog itsdf, while a"second order purchaser” is the purchaser of the output of the first
order purchaser (e.g., the purchaser of the lumber produced by the sawmill that purchased the log), etc.
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The group of 1log purchasers includes |og brokers (who do not
process tinber), and excludes not just |oggers but also integrated
ti mber processors who own their own stunpage and do not purchase
| ogs. The nunber of actual users should therefore have been given
separate consideration, even if second and third order price
effects are ignored. 1%

According to the Canadi an Conpl ai nants, the enuneration of the
permtted forns of tinber exports in the |egislation does not
favour one user of |ogs over another, and provides no evidence of
governnent limtation.'® As determ ned by Commerce, there is no
evi dence of the exercise of governnent discretion to favour one
group of users over another.?2® Finally, the Canadi an Conpl ai nants
assert that sawmlls, as such, are neither enterprises nor
i ndustries, and neither dom nance nor disproportionality can be
meani ngful Iy di scussed w thout know ng the full universe of actual
beneficiaries. 2

3. The Inclusion of Second Order Beneficiaries i1n_the

"Users'" of the Program

Dealing first with the Canadi an Conpl ai nants' argunent that
Commer ce shoul d have investigated the question of the pass through
or econom c incidence of lower log prices in order to determ ne
whet her secondary and further beneficiaries of the |lower |og prices
should be included in the group of wusers for a specificity
anal ysis, the Panel cannot find support for this argunment in the

198 Canadian Complainants Brief, at B-22.

19 Canadian Complainants Brief, at B-23.

20 Canadian Complainants Brief, at B-23.

21 Canadian Complainants Brief, at B-25.
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| egi sl ation, nuch |ess conclude that either the statute or U S.
case | aw conpel s such an approach. All subsidies, not just border
measures resulting in lower log prices, may or nmay not be passed
through from the initial beneficiaries to their customners.
Intuitively, if garden variety donestic subsidies such as grants
were not passed on by their recipients in the formof either |ower
prices or higher output, there would be no policy reason to
countervail donestic subsidies at all. 20

The Canadi an Conplainants claim that border neasures are
different, and that because they operate indirectly, all of the
i ndirect beneficiaries nust be included in a specificity anal ysis.
In our view, this argunent confuses the manner in which a subsidy
is bestowed with the identification of its recipients once it
arrives. In this case, assumng that Comrerce has found
substantial evidence of a "direct and discernible effect” in the
formof lower prices for logs, then the fact that the log prices
were |owered indirectly through the inpact of |log export
restrictions on a conpetitive nmarket does not nean that the
beneficiaries of the lower log prices are any different than would
be the case if the governnent were to provide a direct subsidy in
the form of a cash rebate to log purchasers for every |og
purchased. W therefore find that Commerce was not unreasonable in
restricting 1its specificity analysis to the first order
beneficiaries of the |lower |og prices.

22 The United States Supreme Court endorsed thisview in the context of export subsidies, saying that countervailing duty
law was "intended to offset the unfair competitive advantage that foreign producers would otherwise enjoy from export
subsidies paid by their government": Zenith Radio Corp. v. United States, 437 U.S. 443, 455-6 (1978).
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4. Commerce®"s Specificity Analysis as Applied to the First

Order Beneficiaries

The question then arises, who are the first order
beneficiaries of lower log prices? Comerce has assuned in the
Determination on Remand that the beneficiaries nust be the primary
ti mber processing industries (excluding |oggers), saying that the
al | eged Canadi an Conpl ai nants' agreenent with this propositionis
sufficient support.?® The Canadi an Conpl ai nants deny that they
ever agreed that all log wusers benefit from log export
restrictions. Rather, they disagreed with the specificity anal ysis
whi ch Conmerce had used for both prograns. The fact that simlar
reasons may weigh against a determnation of specificity in the
case of both stunpage and | og export restrictions in no way depends
upon the groups of users being co-term nus. Further, the Canadi an
Conpl ai nants have pointed to statenents in the sanme briefs which
suggest that the universe of alleged beneficiaries of |og export
restrictions would not coincide with that of stunpage hol ders, 2%
yet Comrerce did not take such statenents into account. Even if
the acquiescence of a party were sufficient to support a
determnation in the absence of a reasoned analysis of record
evi dence, such acqui escence is not shown in this case.

Gven the Majority's finding on the specificity of provincial
stunpage prograns, it is not necessary to make an explicit finding
regarding the actual users of |og export restrictions. Comerce
has asserted that the sane anal ysis applies to both groups. Since
the Majority has directed a finding of non-specificity for the one
program then a finding of non-specificity for the other would

28 Determination on Remand, at 120.

204 Canadian Complainants Brief, at B-10 to B-11.
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follow and we so direct.

Looking at the record evidence presented by the parties, we
find that Cormerce was not legally justified in its assunption that
the beneficiaries of the log export restrictions were the same as
the users of stunpage. Commerce has clearly identified the benefit
in question to be a lower price for logs in B.C 2% This benefit
flows, therefore, to the purchasers of those logs. Commerce itself
points out that the group of stunpage users includes |oggers, i.e.
| og sellers, who should be excluded fromthe beneficiaries of the
| ower log prices.?® As pointed out by the Canadi an Conpl ai nants,
| og brokers who buy for the export market should be included in the
group of "users" of cheap |ogs.?” The group of stunpage users may
t herefore be both under- and over-inclusive, but Commerce has not
i nvestigated the point.

Moreover, the Majority finds that the rationale put forward by
Comerce for the inclusion of integrated stunpage holders in the
uni verse of beneficiaries of |lower log prices does not rationally
support that concl usion. In fact, there is no rationale in the
specificity analysis of the Determination on Remand for why
stunpage holders are included in the group of actual users, and the
concl usion that stunpage users benefit fromthe |ower prices is
sinply restated in the specificity analysis in the Comerce
Response Brief filed in defence of the Determination on Remand.

We have | ooked to the discussion of the cal culation of the

%5 Commerce Response Brief, at 31: "Both Commerce and the Panel have consistently identified lower log prices asthe
benefit at issue."

26 Determination on Remand, at 120.

207 Canadian Complainants Brief, at B-22.
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subsidy, however, and found there an explanation of the
rational e. 2% Commerce found log export restrictions to be
countervailable on the basis that they lead, indirectly, to a
direct and discernible reduction in the price of logs in B.C.:
"...the benefit is realized through a chain of events: (1) the
gover nnment inposes the export restrictions; and, as a result, (2)
the price of logs is |lower, thereby reducing the cost of producing
lunber...the "direct and discernible effects' test is the standard
for establishing the necessary causal |ink between the governnent's
action (log export restrictions) and the subsidy (lower |og
prices/production costs)."2° Stunpage holders nmay not purchase
| ogs, but Comrerce seeks nonetheless to include themin the group
of beneficiaries on the basis that the opportunity costs of
produci ng lunber (i.e., processing logs rather than selling them
have been reduced. ?*°

In the Panel's view, Commerce has failed to provide a rational
basis for its inclusion of integrated stunpage holders in the group
of beneficiaries of the Iog export restrictions. Qpportunity costs
can be defined as the foregone val ue of the next best use to which
resources mght be put.?! As such, they are notional costs which
affect the use to which a resource will be put, not the costs of
production once a particular use is chosen. To the extent that a
stunpage hol der's potential revenues fromlog sal es decline, that
stunpage holder is actually worse off than it woul d ot herwi se have
been. It may chose to process nore logs rather than to sell them
but its revenues fromdoing so are not increased by the |ower |og

28 Determination on Remand, at 128, footnote 239.
28 Determination on Remand, at 128.

210 Determination on Remand, at 128, footnote 239; and Commerce Response Brief, at 31.

211 Canadian Complainants Brief, at E-67, footnote 167.
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mar ket prices.

Moreover, to the extent that lower |og prices induce a wood
processor to purchase nore logs and to cut less of its own
stunpage, that processor will be counted anong the beneficiaries of
the program A stunpage hol der who still chooses to cut stunpage,
and who does not buy | ogs, does not benefit in any accounting sense
fromthe lower log prices. There is thus no rational connection
between the | og export restrictions and the reduction in production
cost clainmed by Comrerce on the basis of reduced opportunity cost.
Comrerce could have investigated whether or not all stunpage
hol ders purchase |l ogs, and the record may well contain evidence in
this regard, but Conmerce declined to performthis analysis and the
Panel cannot substitute its own review of the record for that of
Commerce. Simlarly, Conmmerce m ght have investigated whether the
LER s | owered not only log prices but conpetitive stunpage prices
in B.C. so as to | ower stunpage hol ders' actual production costs,
but it did not. The Panel cannot uphold an agency determ nati on on
t he basis of specul ation, and post hoc specul ation at that.

Conmrerce al so points to a conpletely different alleged benefit
resulting fromthe | og export restrictions, an ability to sell nore
| umber and other processed wood products as a result of the
restrictions, and posits that all |og processors will benefit from
this, regardless of whether they purchase |ogs or cut standing
ti nmber thensel ves. In other words, because stunpage processors
m ght benefit from an effect which Comerce has not investigated
and upon which it has nade no finding, stunpage holders are said to
benefit fromthe lower log prices. The Mjority cannot endorse
such concl usory determ nati ons.

Comrerce argues that, if anything, the exclusion of |oggers
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(and, by inplication, non-purchasing stunpage users if they are
excluded) fromthe group of beneficiaries sinply makes the group
all the nore specific.?? Gven the Mijority's finding that
Conmerce's specificity anal ysis of stunpage users is fundanentally
flawed, and its direction on that issue, however, it is not at al
clear that even with the exclusion of integrated stunpage users and
| oggers, log purchasers would necessarily be found to be
specific.?® Furthernmore, this conclusion wuld have to be arrived
at after including |og brokers in the analysis.

Finally, for the sake of conpleteness, we have considered
Comerce's analysis of the other three factors from the Proposed
Regul ati ons and inherent characteristics. Even accepting that |og
purchasers are spread across the entire range of primary tinber
processing industries, the use of the statistics cited to support
the claimthat sawm||ls benefit disproportionately fromthe cheaper
| ogs suffers fromthe sanme defects as the analysis used for the
same purpose in connection wth stunmpage.?* Wth respect to
governnment action, the programunder investigation is itself a set
of regulations restricting | og exportation. The benefits of that
program are |lower 1log prices. Since only log sellers are
restricted by the program and they would be worse off because of
the program there is no governnment Iimtation of the beneficiaries

of the program In fact, to the extent that the |og export
restrictions in encouraged a nore diverse range of processing
i ndustries, the governnment action in question may indicate |ess,

%12 Commerce Response Brief, at 34.

23 The Mgority notes at this point that in the absence of any evidence that LER's have a direct and discernible effect on
sumpage prices (as ditinct from log prices), to avoid double counting, any cal culation of the subsidy conferred by the lower
log priceswould have to be based upon only the volume of timber which is actually sold on the open market, i.e., about 25%
of the total harvest, rather than the 100% used by Commerce.

214 See discussion regarding this factor in relation to stumpage programs, above.
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rather than nore, specificity of the enterprises and industries who
purchase | ogs. Thus, the Majority finds that Cormerce's anal ysis
of the question of whether governnment action has limted the
avai lability of the program benefits has not been applied in a
| ogical manner to the facts as they relate to |og export
restrictions. Comrerce's finding on the |ack of evidence of the
exercise of governnent discretion in favour of any particular
subset of users is affirned.

5. Remand

Conmrer ce has once again failed to performa de facto anal ysi s
of the beneficiaries of |og export restrictions. Instead, Comrerce
has relied upon its analysis of the nunber of stunpage users rather
t han anal ysi ng the nunber and characteristics of actual purchasers
of the cheaper | ogs. This, with limted further analysis of
dom nant or disproportionate use, governnent action, discretion and
i nherent characteristics, does not provide substantial evidence
upon which a rational mnd mght conclude that the users of the
benefit provided by the |log export restrictions are specific

enterprises or industries or groups of enterprises or industries.
This is the second occasion upon which Comrerce has failed to
perform a separate specificity analysis of the |og export
restrictions, even after being directed to do so by the Panel. It
woul d appear that Commerce is either unwilling or unable to perform
such an analysis on the basis of the record before it. The
Majority therefore remands this issue to Conmerce to find that the
beneficiaries of the program were non-specific.
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B. EXISTENCE OF A SUBSIDY

1. Introduction

In the Final Determination, Conmerce confirned its prelimnary
finding that "export restrictions maintained by the Province of
[British  Col unbi a] constitute a countervailable donestic
subsi dy. "2 To reach this conclusion, Commerce undertook "a two-
tier inquiry: (1) Wether these export restrictions provide a
benefit to [B.C. ] manufacturers [of softwood |unber]; and, if so,
(2) whether the B.C. CGovernnent provides the benefit to a
“specific' group of industries."?® This section of the decision
addresses the first part of the inquiry: the existence of a benefit
or subsi dy.

In its first Decision, the Majority of the Panel 2’ affirnmed
Commerce's determination that export restrictions may constitute
"subsi di es" subject to countervail able duties under the Tariff Act
of 1930, as anended.?® The Mjority held that despite Commerce's

25 57 Fed. Reg. 22,570

218 | bid. at 22,607.

27 panellists Weiler and Dearden dissented on this point.
%18 panel Decision, at 76-113.

In the Preliminary Determination, Commerce summarized how, according to economic theory, log export
restrictions may benefit lumber manufacturers:

[L]og export regtrictionsin BC result in an increase in the domestic supply of logs and
adecreasein the domestic log price. Because logs are the primary input into lumber,
the decrease in the domestic price caused by export restrictions artificially reduce the
production costs of lumber producers.

Department of Commerce, Internationd Trade Admin., Prdiminary Affirmative Countervailing Duty Determination: Certain
Softwood Lumber Products from Canada, 57 Fed. Reg. 8,800 at 8,815 (Mar. 12, 1992) [hereinafter Preliminary
Determination].
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| ongstandi ng practice of finding that "border neasures, such as
export restrictions, generally did not constitute countervail abl e
subsidies as a matter of law "?1® Commerce's departure fromthis
practice was reasonable and did not contravene the statute.??
Accordingly, the Majority of the Panel affirmed Conmerce' s deci sion
to include export restrictions within the universe of potentially
countervai |l abl e subsi di es.

In reaching its decision, the Majority of the Panel relied in
part on three agency determ nations that suggest a programwoul d be
countervailable if there is "evidence that the program | owered the
donmestic price" of a primary input.?! Upon remand, the Panel 2%
asked Comrerce to denonstrate that this condition was net—that in
fact, B.C. log export restrictions |lowered the donestic price of
| ogs. Such evidence woul d show t hat government action conferred a
benefit to manufacturers, thereby creating a subsidy within the
meaning of U S. countervailing duty law 22 Further, the Panel
asked for a clear explanation of the "applicable |egal standard"
that Commerce applies in its assessnent and a "denonstration that
t he standard was net by substantial evidence on the record."?*

2% Final Determination, 57 Fed. Reg. 22,570 at 22,606, quoted in Panel Decision, at 78.

20 The Mgority of the Panel concluded: "Given that Congress granted Commerce authority to construe the term “subsidy’
broadly, Commerce's decison to depart from previous determinations applying atautological, per se ruleisreasonable. As
Commerce has clearly set forth thisrationale in the Final Determination, remand to Commerce for further explanation of
its departure from previous administrative rulings would not appear to be necessary." Panel Decision, at 89-90.

! Pandl Decision, at 81, citing Anhydrous and Agua Ammoniafrom Mexico, 46 Fed. Reg. 28,522, 28,525 (1963). See
also Panel Decision, at 82-85 (discussing Non-Rubber Footwear from Argentina, 49 Fed. Reg. 9,922 (Mar. 16, 1984) and
Lesther from Argentina, 55 Fed. Reg. 40,212 (Oct. 2, 1990)).

22 \which Panellist Weiler and Dearden joined in arguendo.

#35ee Zenith Radio Corp. v. United States, 437 U.S. 443, 456 (1978).

224 Panel Decision, at 118.
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The Panel cautioned that to prove the subsidy existed, the
parties may not assume "the governnment caused the [donestic] price

of the input . . . to drop through the use of the export
restrictions.” Rather, Commerce nust show that the export program
reduced the actual input price, and "[a]ctual prices . . . depend

upon a conplicated interaction of donestic and international supply
and denmand el asticities."?®

2. The Legal Standard: ''Direct and Discernible Effects' Test

I n the Final Determination, Commerce identified its task—+to
test for the existence of a benefit or subsidy?® -—but failed to
articulate how the agency would nake this assessnent. The Pane
remanded "for clarification of the neaning of the applicable |egal
st andar d. " %?7

The Panel Decision noted that Conmerce appeared to offer two

st andar ds:

"According to Conmerce, it sought "to
determ ne whether there is a proxinate causal
relationship or correlation (i.e., regression
anal ysis) between the BC export restrictions
and the donestic price of BC logs." Comrerce
t hen volunteered an alternative formnul ation
"In other words, we nust ascertain whether
these restrictions have a "direct and
di scernible effect” wthin the mnmeaning of

%5 Pandl Decision, at 83, quoting Non-Rubber Footwear from Argenting, 49 Fed. Reg. 9,922, 9,923 (March 16, 1984).

5 Specificaly, the objective of Commerce's analysis was "to establish whether B.C.'s log export restrictions conferred
abenefit on B.C. producers of softwood products." Panel Decision, at 113, citing Final Determination, 57 Fed. Reg., at
22,6009.

227 Panel Decision, at 118.
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Leat her upon the price of BC |ogs.'"?®

This alternative fornulation engendered confusion. The Panel
guestioned whether Commerce intended (1) to equate "proximte
causal relationship”" wth "direct . . . effect"; (2) to require
regression analysis to show "discernible effects"; and (3) to
insist upon the fulfilment of both conditions (1) and (2),
t ransform ng disjunctive requirenents into conjunctive
requi renents. Moreover, the Panel perceived problens in having a
"direct effects" test mnmeasure "indirect benefits.” The Panel
inferred that "Commerce seens to indicate that the neaning of
“direct effects' expands to nmean “indirect effects' when the
program being investigated provides indirect benefits,"” and
concluded that "[t]his is not a legally satisfactory use of the
| anguage. " %2°

After elaborating its problenms wth the alternative |ega
standard, the Panel provided the followng instructions and
gui dance on renmand:

"Al t hough the Panel may believe that Comrerce
did not nean to introduce a requirenent that
it denonstrate "discernible effects” through
regression analysis before finding a subsidy
to be countervailable, the role of the Pane
is not to rewite the determ nation replacing

"correlation anal ysi s" and "regression
anal ysis" wth "probability based economc
t heory" or sonme such phrase. Rat her, the

appropriate renedy should be remand for
clarification as to whether the "direct and
di scerni bl e" effects test requires the
performance of a regression anal ysis.

Should Commerce determ ne upon remand that

8 Panel Decision, at 113, quoting Final Determination, 57 Fed. Reg., at 22,609 (quoting L eather from Argentina, 55
Fed. Reg. 40,212 at 40,213).

22 panel Decision, at 114-15.
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regression analysis is not required, it should
then clarify what is neant by "direct and
di scernible effects.” Specifically, Comrerce
should clarify whether it nmeant to equate the
phrase "proximate causal relationship or
correlation (i.e., regression analysis)" with
the phrase "direct and discernible effects.”
If it did not, if the phrases represent two
different standards, Commerce should clarify
whet her the applicable standard is net by
substanti al evidence on the record. Gven the
confusing exposition of the "direct and
di scernible effects" standard, however, it is
i npossi ble for the Panel to determ ne whet her
the Margolick-Unhler Study and the Newport
St udy constitute subst anti al evi dence
supporting the existence of ei t her a
"proxi mate causal relationship" or "direct and
di scerni bl e effects. "2

In its Determination on Remand, Conmmerce confirmed the "direct
and discernible effects" test as the | egal standard for determ ning
whet her export restrictions constitute countervail abl e subsidies.
Comerce explained that its reference to "a proximte causal
relationship or correlation (1.e., regression analysis)" did not
state an "alternative standard." Rather, "this was sinply a
statenent of the “direct and discernible' standard "[i]n other
wor ds. ' "Proxi mate cause' and “direct effect' both refer to a
causal rel ationship between two events":#! "the government's action
(log export restrictions) and the subsidy (Il ower | og
prices/production costs)."?*?2 |In addition, the effect of the |og
export restriction—+ower |log prices or production costs—rAust be
"discernible,” which Comrerce defined as "perceptible and

20 panel Decision, at 117.
%1 Determination on Remand, at 126

22 Determination on Remand, at 128.
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“measurabl e. ' " 2% The standard does not require regression
anal ysi s. 24

As if anticipating the Panel's confusion, Comrerce, in its
Preliminary Determination, explained the seem ng incongruity in
applying a direct effect test to an indirect subsidy. Comrer ce
wote: "[T]he standard we articulated [in Leather from Argenti na]

was whether there is a direct effect on the input product, even
t hough we recognize the effect on the processed product under
investigation is indirect."2?® Wereas in Leather, this neant that
Commerce exam ned whether Argentina's enbargo directly affected
hide prices which in turn indirectly benefitted | eather tanners, in
this determ nation Commerce investigated whether B.C. 10g export
restrictions directly affected log prices which would benefit B.C.
| umber manuf acturers. 2%

To appreciate just what the "direct and discernible effects
test" entails, it is inportant to consider its only previous
application, viz. Leather fromArgentina.?’” To satisfy the test in

that determ nation, Comrerce undertook a rudinmentary "historica
conparison of U 'S. and Argentine hide price data."?*® Comerce
sinply | ooked at the data to see if there was a "cogni zabl e and

23 |bid. at 126-27.

4 |bid. at 129. Commerce argued the "Panel was mistaken in assuming" regression analysis was used in L eather from
Argentina. See infra (discussing methodology used in Leather).

25 preliminary Determination, at 8,814.
28 | bid.
27 55 Fed. Reg. 40,212 (Oct. 2, 1990).

8 |bid. at 40,214.
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di scernible link";?*® apparently, the agency did not attenpt to
correlate the relationship using economc or statistical analysis.
Al t hough it considered other factors (e.g., quality variations,
inflation, and cattle slaughter) that m ght have contributed to the
U S -Argentine hide price differential, Commerce did not attenpt to
aggregate these factors into a single economc nodel. CJdearly, the
met hodol ogy Comrerce enployed in Leather was primtive, certainly
as conpared to that undertaken in this determ nation. As Leather
is the only application of the direct and discernible test, the
Panel cannot expand upon or increase the evidentiary standard
undert aken in Leather. %

Al'l parties accept the "direct and discernible effects" test
as the applicable standard. ?** Under this test, Comerce nust show
that B.C. |og export restrictions cause donestic log prices to be
| oner than they would be absent the restrictions, and that this
downward i npact on price is perceptible and neasurabl e.

3. Standard of Review

(a) Standard of Proof

Al t hough all parties agree that the "direct and discernible
effects" test is the applicable legal standard, the parties
di sagree on the level of proof required. The Panel requested on
remand t hat Commerce provi de "substantial evidence, "?* but did not

9 bid.

#0The law likewise requiresthat the Panel defer to the methodology Commerce chooses to demonstrate and measure the
countervailable benefit, so long asiit rationally supports the conclusions Commerce draws. See discussions of Ceramica
Regiomontana and Daewoo, infra.

241 Canadian Complainants Brief at E-3 and Coalition Response Brief at 1V-3.

2219 U.S.C. § 1516(b)(1)(B).
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define precisely what constitutes "substantial evidence" in the
context of indirect subsidies. A sentence in Leather from

Argentina suggests that to denonstrate export restrictions confer
a subsidy, "an extrenely high standard of proof" may be required;?*
t he Canadi an Conpl ai nants argue that this higher standard engenders
a burden greater than that generally entailed by the "substanti al
evi dence" standard. %

Commerce and the Coalition disagree wth Canadian
Conmpl ai nants. Conmerce asserts that the "direct and discernible
effects" test itself is the "high standard of proof" nentioned in
Leat her . That is, requiring this test is an additiona
requi rement, above-and-beyond the preferentiality analysis used for
nore commonpl ace countervail abl e subsidies. At the Novenber, 1993
heari ngs, counsel for the investigating authority expl ai ned:

"[T] hat high standard of proof does not nean
sonething nore than substantial evidence is
required. The high standard of proof is a
reference to the direct and discernible
effects test which is wunique to indirect
subsidies. And that test need only be net by
substantial evidence, not sonething nore than
substantial evidence .

What |I'm saying is the higher standard of
proof is sinply a reference to the direct and
di scernible effects test. . . . You don't
need a direct and discernible effects test and
anot her subsidy in a direct subsidy case.

So it's an additional evidentiary standard for
i ndi rect subsi di es. That's the only

3 panel Decision, at 85, citing Leather from Argentina, 55 Fed. Reg. 40,212 at 40,213 (Oct. 2, 1990).

%4 Canadian Complainants Brief, at E-4. "Substantial evidence" was defined by the Supreme Court as "such evidence
as areasonable mind might accept as adequate to support a conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197,
229 (1938).
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di stinction. "2

A plain reading of Leather supports Commerce's interpretation.
Pl aci ng the quoted | anguage in context, Conmerce w ote:

"When the petition in this investigation was
filed, we held petitioners to an extrenely
high standard of proof, requiring them to
substantiate their claimthat the enbargo had
a direct and discernible effect on hide prices
in Argentina."2®

Thi s sentence sustains Commerce's position that the "high standard
of proof" is the "direct and discernible effects" test.

Mor eover, surveying what Commerce actually did in Leather

further supports this conclusion. The nmet hodol ogy Commerce
enployed is manifestly what Commerce considered the |awful
st andar d. As di scussed above, Comrerce did not apply a rigorous

standard in Leather.?¥ Nothing indicates that it applied a
hei ght ened evi denti ary standard.

Wth no indication that the agency has self-inposed a higher
burden, it would be wunlawful for this Panel to elevate the
congressionally established standard of "substantial evidence."
There is no statutory justification for establishing a "higher
standard. "

5 Transcript (Nov. 19, 1993) Pub. Doc. 331, at pp. 121-24 (M. Trossevin).
26 55 Fed., Reg., at 40,213.

27 Commerce reported that it relied primarily on historical data comparing hide quality and price in Argentina, the United
Kingdom, and the U.S. See 55 Fed. Reg., at 40,214-15.
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(b) Deference to Commerce®s Methodology

On remand, the Canadi an Conplainants fault several aspects of
Comerce's "direct and discernible effect”" evidence and its
cal culation of the subsidy benefit. By-and-large, these criticisns
chal | enge t he methodology Commerce used. As the Panel reviews this
evi dence, the calcul ations, ?*® and the Canadian critiques, the Panel
must bear in mnd its standard of review under the law. \Vile it
is well established that a review ng body nust accord due wei ght to
an agency's interpretation of a statute that it adm nisters,

deference granted or extended to the
agency's interpretation of its statutory
mandat e also applies to the methodology t hat
the agency enploys in fulfilling its lawfully
del egated m ssion. In order for the I|TA
effectively to adm nister the countervailing
duty laws, it is necessary to permt sone
nmet hodol ogical flexibility. As long as the
agency's nethodology and procedures are
reasonabl e neans of effectuating the statutory
purpose, and there is substantial evidence in
the record supporting the agency's concl usion,
the court will not inpose its own views as to
the sufficiency of the agency's investigation
or question the agency's nethodol ogy. " 2%

Both the Court of International Trade in Ceranica Regi onontana and

the Federal Circuit in Daewoo®° expressly recogni ze that Commerce
may consider the burden to the agency and "limtations on the

8 ee discussion infra, Minority Opinion. Due to the conclusions reached by the Mgjority on the specificity of LERS,
it has not considered the cal culation issues and makes no finding thereon.

9 Ceramica Regiomontana, S.A. v. United States, 636 F. Supp. 961, 966 (Ct. Int'l Trade 1986), aff'd 810 F.2d 1137
(Fed. Cir. 1987) (emphasis added).

20 See discussion, infra.
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resources of the ITA" in selecting its nethodol ogy.?* Under U.S.
countervailing duty |law, Commerce's "nmethodol ogy need not be the
nost reasonable,” to be upheld by this Panel, "nor need it be the
met hodol ogy that this [Panel] would have sel ected had it been the
deci si on naker. " 2%

4. Satisfving the "Direct and Discernible Effects' Test

To satisfy the "direct and discernible effects"” test, Commerce
must denonstrate with substantial evidence that B.C |og export
restrictions depress donestic |og prices. To neet its test,
Conmrer ce consi dered and wei ghed many pi eces of evidence including:

o the predictions of "basic econom c principles”;

o the existence of a differential between B.C export and
donestic log prices that persists after adjusting to isolate
the effects of Ilog export restrictions from all other
potential causes of the price gap;

o the conclusions of three econom c studies that analyzed the
economc inpact of lifting B.C. | og export restrictions; and,

o0 adm ssions by B.C. governnment officials and forestry experts
concerning the intent and effectiveness of the export
restrictions.

= bid. at 968; Daewoo Elec. Co. v. Intl Union of Electronic, Electrical, Technical, Salaried and Machine Workers, AFL-
CIO, supra at *25.

%2British Steel Corporation v. United States, 632 F. Supp. 59, 68 (Ct. Int'l Trade 1986); Alhambra Foundry v. United
States, 626 F. Supp. 402, 408 (Ct. Int'l Trade 1985); Asshi Chemical Industry Co. v. United States, 548 F. Supp. 1261, 1264
(Ct. Int'l Trade 1982).
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On remand, Commerce concluded that "significant evidence"
denonstrates "that B.C.'s |log export restrictions have the effect
of reducing the price of logs sold in the B.C. market."2® For the
reasons discussed below, the Panel finds the evidence on record
"adequate to support [this] concl usion. "2

(a) Econom c Principles and Feedback Effects

To satisfy the "direct and discernible effects"” test, Commerce
starts fromthe "basic econom c principle" that export restraints
generally cause donmestic prices to fall. According to Conmerce,
"[e]conom sts agree that restricting the export of a product
generally causes the price of that product to fall in the hone
mar ket . " 2%

The Canadi an Parties respond that Conmerce's econom c theory
is inconplete and i naccurate. They argue that a valid nodel nust
account for the supply and demand conditions in both the hone and
world markets for both raw materials and processed materials. The
Canadi an Conpl ai nants clai mthat these "feedback effects" are not
considered in this basic theory nor accounted for in the three
st udi es upon which Commerce relies. ?®

I n essence, feedback-effect theory holds that if a country
restricts the supply of a raw material (B.C. logs), world markets

28 Determination on Remand, at 133.

4 Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938), quoted in Atlantic Sugar Ltd. v. United States, 744
F.2d 1556, 1562 (Fed. Cir. 1984) (discussing appropriate standard of review).

%5 |bid. at 133. Commerce supports this principle with excerpts from a general international economics text (Walters),
a text on export restrictions (Keppler), and the Margolick-Uhler study. Further Commerce adds that its three studies,
discussed infra, support this general principle and its application in the context of B.C. log export restrictions.

26 Canadian Complainants Brief, at E-22 - E-27.
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will adjust to demand nore of the finished product (lunber) from
that country. Thus, if |log export restraints were lifted, foreign
demand for B.C. logs may increase, but foreign demand for | unber
woul d decrease, thereby decreasing the donestic log prices.?®” A
crucial issue is whether Commerce did or nust account for these
feedback effects in its economc theory and nodel I ing.

Assum ng arguendo that Comrerce's analysis ignores the
feedback effect, at least three factors indicate that such anal ysis
iIs not necessary to satisfy the "direct and discernible effects”
test. First, as the Coalition notes, accounting for world-w de
supply and demand conditions affects "the degree rather than the
existence of a price inpact from export restrictions."?® The
feedback effect, which would decrease foreign demand for B.C
| unber thereby decreasing donestic | og demand and prices, woul d not
conpletely offset the increase in | og demand caused by lifting the
export restrictions. The decreased demand for |unber would be
spread over many countries, not just B.C.; therefore, although
demand for B.C |unber may decrease, this decrease would be snaller
than the increase in |log exports.?® The Canadian Conpl ai nants
recogni ze "the feedback effect mght not be conplete."2° The
effects of the log export restrictions would still exist, although
the magnitude of the price effect is smaller in the presence of
f eedback.

Second, as a matter of |law, Commerce may not consi der feedback
effects to the extent they represent "secondary consequences" of

27 See Determination on Remand, at 137; Canadian Complainants Brief, at E-23 - E-24.

28 Coalition Response Brief, at 1V-8.

29 See Determination on Remand, at 137-38.

260 Canadian Complainants Brief, at e-26.
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the subsidy program Feedback effects may not be extracted from

the subsidy benefit. 26! The Court of International Trade
expl ai ned:

"[Clountervailing duty law . . . requires the

amount of a duty inposed to be "equal to the

anount of the net subsidy." 19 US C 8§

1671(a) (Supp. IV 1986). To determne to "net
subsidy,"” Congress has directed Comrerce to
subtract fromthe gross subsidy the anount

(A) any application fee . . . paid in order to qualify
for, or to receive, the benefit of the subsidy,

(B) any loss in the value of the subsidy resulting from
its deferred receipt . . . , and

(O export taxes, duties, or other charges levied on the
export of nerchandise to the United States specifically
intended to offset the subsidy received.

19 U S.C § 1677(6) (21982) . . . . [T]he
legislative history of this provision shows
that Congress intended this 1list to be

narrowly drawn and all inclusive. "?%? (enphasi s
added)

Since these three itens do not expressly include feedback effects,
Commerce may not account for that factor in determning the
count ervai |l abl e subsi dy.

Finally, the Federal Circuit's recent decision in Daewoo?®®
al so teaches Commerce is not obligated to anal yze feedback effects.

%1 Codlition Response Bri€f, at 1V-25 - 1V-26, citing 54 Fed. Reg. 23,383 (1989) (to be codified at 19 C.F.R. § 355.46
(proposed May 31, 1989)); 19 U.S.C. § 1677(6); RSl (India) Pvt., L td. v. United States, 687 F. Supp. 605, 610 (Ct. Int'l
Trade 1988).

%2 R9 (India) Pvt., Ltd. v. United States, 687 F. Supp. 605. 610 (Ct. Int'l Trade 1988) (emphasis added), citing S. Rep.
No. 249, 96th Cong., 1st. Sess. 86 reprinted in 1979 U.S. Code Cong. & Admin. News 472.

%3 Dagwoo Elec. Co. v. Int'l Union of Electronic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO, supra.
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The Daewoo Court advised that when Commerce is deciding what |evel
of economc analysis it shall undertake, Commerce may consider the
"burden" that a highly sophisticated analysis shall inpose on the
agency. Commerce may rightfully consider that "[t]he delay and
expense in making such an analysis in virtually every investigation
woul d restrict the nunber of investigations which could be handl ed
and interfere with the ITA' s statutorily nmandated duty to "conplete
the . . . determination within rigid tine limts.'"?®* Daewoo
recogni zed that a reviewing body should defer to the agency's
choi ce of econom c nodelling so | ong as the governing statute does
not require a certain level or formof analysis.?® The governing
statute, the Tariff Act, does not mandate a particular |evel or
formof econom c analysis; the | aw does not require that Comrerce
consider feedback effects (in fact, the language is to the
contrary—that these secondary effects should not be considered --
as discussed above). Consequently, even if the studies had
di sregarded feedback effects, Commerce neverthel ess may present the
economc theory and nodels as evidence to show B.C export
restraints produce a direct and discernible downward effect on
donestic | og prices.

Al t hough not necessary for its analysis, Conmerce maintains
that its studies do account for feedback effects to the extent that
they exist.?¢  The Margolick-Unhler study expressly noted that its
nodel nust account for the potential decrease in "the quantity of
| ogs denmanded by the processing sector,” which principally includes
the |unber market. In outlining the study's nethodol ogy, the

%4 |bid at *25.

265 The Panel notes the general requirement, of course, that such economic modelling must also rationally support
Commerce's conclusions.

%6"[T]o the extent that such a feedback effect does occur, the Margolick-Uhler study is designed to capture this effect.”
Determination on Remand, at 137.
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researchers wote:

"[1]t is first necessary to estimte the
impact of the removal of these restrictions on
the quantity of logs demanded by the
processing sector and the quantity that the
| oggi ng sector could supply at the new average
price as a result of market integration. The
determ nation of this price and the related
quantities supplied and demanded by the two
sectors is done wusing a standard nmarket
nodel . "2%7 (enphasi s added)

Simlarly, the Percy study also clains to account for "shifts in
the pattern of trade in lunber and | ogs anong Japan, Canada and the
United States which would result from relaxing the de facto
enbar go. "% Commerce's econom c nodel ling, therefore, accounts for
feedback effects to the degree feedback effects alter the derived
demand for | ogs.

We conclude that to the extent that lifting log restraints
directly depresses the |unber market and thereby affects donestic
| og demand, Commerce's studies reflect those shifts in derived
demand curves. | f, however, the feedback effects extend beyond
those reflected in demand curves, Comerce is not obliged to
account for these effects. Such an analysis would only influence
the degree rather than the existence of the export restraints'
price inpact, would be a "secondary consequence" that Comerce
should not consider as a matter of law, and would require of
Commer ce onerous econom ¢ nodel ling that this Panel may not conpel

%7 Margolick-Uhler Study, at 3 (emphasis added).

268 percy Study, at 42.
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under Daewoo and Cer ani ca Regi onpont ana. %°

(b) Conmmerce's Three Econom ¢ Studi es

Commerce presented three econom c studies as evidence that
B.C. log export restrictions depress donestic log prices.?° The
Canadi an Parties challenge each study for failing to test for
causation, not considering export restrictions in other countries,
and not updating for significant changes in the tested markets. 2™
For the reasons set forth below, the Panel finds these criticisns
unper suasi ve.

(1) Testing for Causation

The Canadian Parties claim that Conmerce's studies cannot
establish a causal connection between B.C. log restrictions and
| ower donestic |log prices because "none of the nodels test whether

269 The Panel is likewise cognizant of an Extraordinary Challenge Committee's recent admonition: "[P]anels must be
careful not to unnecessarily burden an investigating authority on remand.” Live Swine from Canada, ECC-93-1904-01USA
(Apr. 8, 1993).

10 |n summary, the three studies made the following findings:

Margolick-Uhler concluded that absent B.C. log export restrictions, the export price would decrease "in the order
of 20 to 25 percent" and "the price of logs in coastal British Columbia would be expected to rise by about 20
percent." Margolick-Uhler Study, Pub. Doc. a 16. Furthermore, these results were not significantly different when
elasticity assumptions were varied. Id. at 12. Dr. Newport supported the methodology of the Margolick-Uhler
study and "updated” its conclusions. Newport calculate the export price would decrease 18 percent if the log
restraints were lifted. Final Determination, at 22,618.

The Percy Study, Pub. Doc. concluded that "aten-fold increase in log exports . . . would result in domestic price
increase of 22 percent on the coast and 17 percent in the interior."

The Haynes-Adams Study, Pub. Doc. used TAMM, a methodology developed by the U.S. forestry department, to
conclude that by lifting Canadian log export restrictions prices in coastal B.C. would rise 13 percent and in the
interior 32 percent.

1 The Canadian Complainants posed these same criticisms prior to remand. The Panel's Remand Decision explained,
but did not reach the merits, of these challenges. See Panel Decision, at 116. In addition, the Canadian Parties argue that
the studies do not account for feedback effects. See discussion supra.
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B.C.'"s restraints cause a decline in donestic |og prices. Each
assunes it."22 The Canadi an Conpl ai nants are correct in that the
studi es do not isolate the export restraints as the cause of the
depressed donestic prices.??® Rather, each study denonstrates that
if British Colunbia renoved its |og export restraints, donestic
prices would rise. The Panel finds this evidence—that lifting the
restraints results in a rise in donestic |og prices—supports,
al beit not proving, the causal |ink Commerce ains to establish

Thi s evidence, in conjunction with Cormerce's other evidence in the
record, conbines to formthe "substantial evidence" necessary to
satisfy the "direct and discernible effects" test.

(i1) Accounting for Oher Countries' Log Export

Restrictions

The Canadi an Conpl ai nants criticize the studi es because they
"fail to account for the effects of other countries' policies on
export log prices."?” In the Final Determination and Response
Brief, Commerce correctly notes that the effects of other countries
policies are irrelevant to this proceeding as a matter of |aw %™
Commer ce expl ai ned:

"[T]he GATT Code, as enbodied in the U S
countervailing duty |aw, does not nake
exceptions for subsidy practices which

2 Canadian Complainants' Brief, at E-16 (emphasis added).

253 The Canadian Parties seek impossible precision. As noted in the Final Determination, no economic study, empirical
evidence or data can conclusively prove that "but for" the B.C. export restraints, there would be no export/domestic price
gap. "No socid science study, including econometric studies, can conclusively prove that one factor or variable isthe sole
“cause' of another factor or variable" Final Determination, at 22,610, citing Lapin, Statistics for Modern Business
Decisions 95-146, 311-96 (3d ed. 1982).

274 Canadian Complainants Brief, at E-27.

25 Final Determination, at 22,614; Commerce Response Brief, at 92-93.
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counteract other trade-distorting policies

: I n essence, the |law uses as a benchmark
not the market that would exist in a
hypot hetical, perfectly conpetitive market,
but rather the market price that would exist
in the inperfect, real world absent the trade-
di storting program under investigation."?2

Moreover, as a practical matter, Commerce cannot "net out" the
i npact of the policies of other countries because such an anal ysis

woul d be endl ess. 277

(ti1) Accounting for Recent Changes in Market

Structure

The Canadian Parties claim Commerce's studies are flawed
because they do not account for recent changes in relevant
mar ket s. 278 Commerce responds that Dr. Newport's review did
"updat e" the Margolick-Unhler study by concluding that no changes in
the elasticity assunptions were necessary. There is no record
evi dence that recent structural changes have significantly altered
t he supply and demand curves.?® Mreover, even if recent political
changes have effected the market structure, thereby altering the
elasticities assuned by the studies, such shifts would not
significantly affect the studies' conclusions. Dr. Newport
recogni zed that in the Margolick-Unhler study, even |arge variations
in the elasticity assunptions do not significantly change the

276 Commerce Response Brief, at 92-93.

277 See Coalition Response Brief, at 1V-29 - 1V-30.

8 Canadian Complainants Brief, at E-29 - E-33. In particular, the Canadians cite additional U.S. log export restrictions,
aU.S. - Japanese trade agreement on wood products, changes in B.C. restrictions and export volumes, and new markets
through Siberia. 1d., at E-30.

218 Determination on Remand, at 150-52; Commerce Response Brief, at 91-92.
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resul ts. 280

(c) Testinmony of B.C CGovernnent O ficials and Forestry
Experts

As evidence to support the "direct and discernible effects" of
| og export restrictions, Commerce cites various B.C officials,
forestry experts, and nenbers of Canadian |unber industry to
denonstrate not only that the governnent intended the |og export
restrictions to benefit B.C tinber processors, but also that the
government believed the log export restrictions had effective
results. 28! The Panel finds this testinony persuasive as
corroborating evidence of the |og export restraints' effects.

In its Remand Decision, the Panel noted the B.C Sel ect
Standing Commttee on Forests and Lands has stated "[t] he reduced
overall demand for logs resulting fromarbitrarily restricting | og
exports provides the donestic processing sector with a [ ower |og
price."?®2 A commttee fornmed by the B.C. governnent to study | og
exports concl uded: "Wthout these restrictions, donestic |og
prices for nost species and grades would certainly be higher than
current levels, as donmestic mlls would be forced to conpete for
raw materials at higher prices in the world market."?®® Simlarly,
the First Royal Comm ssion on Forest Resources stated: "The nost
obvi ous effect of restrictions on export sales is that demand for

%0 |bid, at 152-55.

% |pbid. at 142-45.

%2 pandl Decision, a 77, quoting "Forest Act - Part X1l (Log Exports) and the Vancouver Log Market," Second Report
of the British Columbia Select Committee on Forests and Lands. 4th Sess., 34th Parl., Legidative Assembly of British
Columbia (1991).

283 British Columbia Special Log Export Policy Committee, Legislation, Policies & Procedures of Log Exports from
British Columbia 35 (1983).
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logs is reduced, and this inevitably depresses donestic |o0g
prices. " 2%

To the extent these statenents only reflect an "intent" to
benefit the softwood |unber industry, the coments may have
“"l'imted legal significance."?  However, the reports of B.C
officials and forestry experts that testify to the effect of the
export restraints provide significant evidentiary weight.
Refl ecti ng Canadi an expert opinion, these statenments, and others
i ke them 28 corroborate other affirmati ve evidence on the record.

(d) Canadi an Conpl ai nants' Rebuttal Evidence

The Canadi an Conpl ai nants placed two studies on the record
whi ch purport to show that B.C. |1o0g export restrictions do not have
a direct and discernible effect on donestic log prices.?” The
Canadi an Parties conm ssioned these reports from Prof essor Joseph
P. Kalt?®® and Dr. WIlliam Finan 2%in preparation for this
i nvesti gati on.

284 Royal Commission on Forest Resources, P. Pearse, Commissioner, Timber Rights and Forest Policy in British
Columbia 305 (1976).

%5 panel Decision, at 77.
%8 For additional examples of such statements of intent and result, see Determination on Remand, at 143-45.

%7 Canadian Complainants Brief, at E-36 - E-42.

28 Joseph P. Kadlt, "Economic Analysis of Canadian Log Export Policy,” Pub. Doc. 251, Exhibit B (Feb. 21, 1992)
[hereinafter "Kalt Study 1"].

Z9William F. Finan, "Eva uation of the Relationship Between Log Exports and Pricesin British Columbia," Pub. Doc.
No. 501, Tab 4, Attachment A (Apr. 27, 1992) [hereinafter "Finan Study"].
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(1) Kalt Analysis

In essence, Dr. Kalt hypothesized that if B.C export
restraints cause the export/donestic price differentials, then a
change in the restrictions should cause a change in the
differential. Applying regression analysis, Kalt exam ned whet her
increases in the "fee-in-lieu-of-manufacture" (1.e., an export tax
applied to some exported | ogs)?® showed a correspondi ng expansi on
of the export/donmestic price ratio. The study denonstrated no such
effect.?®! Dr. Kalt concluded: "[T]he analysis fails to establish
a causal link between the challenged . . . regulation and observed
mar ket perfornmance. " 2%

Commerce responds that the Kalt Study is flawed because the
"fee" which Kalt examned is only a "relatively mnor obstacle" to
export.?® The fee is inposed only after an exporter gains an
exenption to the provincial regulation that requires all B.C
timber be used or nmanufactured in the province. As Comrerce
expl ained in the Remand Determination, gai ning such an exenption
"is a long and conpl ex process” which only affects a fraction of
the log harvest.?2% Commerce concludes that, although Kalt
denonstrates that small changes in the volunme of exports would not
be enough to alter the donestic/export log price ratio, the study
cannot predict what would happen if the |log export restrictions

20 preliminary Determination, at 8,611.

21 Kalt Study |, at 27.

%2 |bid. at 25.

%3 Determination on Remand, at 146.

4 Determination on Remand, at 148. The B.C. Forest Act permits an exemption only if an exporter demonstrates the

logs: (1) are surplusto domestic use; (2) could not be processed economicdly in the vicinity from which they were harvested;
or (3) would otherwise be wasted. B.C. Forest Act, § 136, Pub. Doc. 101, App. 11-30.
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where elimnated entirely. Lifting the export restraints would
i ncrease the volune of exports dramatically, and domestic prices
shoul d change coordi nately. 2%

(1i) Finan Analysis

In a simlar analysis, Dr. Finan | ooked at changes in B.C.'s
coastal |og export volunes during the 1980s to see if there were
correspondi ng changes in log prices. He found none. 2%

Comrerce finds Finan's anal ysis unpersuasive for essentially
the sanme reasons adduced wth regard to Kalt. Finan's data
represented "relatively small changes in the volume of |og
exports."2°” The study, therefore, "does not a address what m ght
happen if the |l og export restrictions were lifted entirely, and | og
exports were to increase by a |arge anmount."?%

Expandi ng on Commerce's critique, the Coalition provides three
addi ti onal argunents against the Kalt and Finan reports. First,
Kalt and Finan fail to isolate the log export restrictions from
ot her potential causes of price changes. In particular, the
Coalition suggests, a rise in donestic log prices, attributable to
t he contenporaneous rise in stunpage fees, would have caused the
researchers not to detect a decrease in prices as |og export
restrictions tightened. Second, because B.C. is a "price taker,"
the small changes which Kalt and Finan studied would not affect the
Pacific R m market price, thus the export price would remain

2% Determination on Remand, at 148.

2% Canadian Complainants Brief, at E-39.

27 Determination on Remand, at 149.

% 1bid., at 149.
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constant. Finally, Kalt and Finan | ooked at the ratio of export-
donestic prices rather than the real data differential which m ght
have shown i ncreases over the period. 2%

The Panel concludes that, given the limtations of the
Canadi an Conpl ai nants' studies, the reports do not refute the

affirmati ve evidence on the record.

5. Conclusion

The Panel finds that Commerce has satisfied its renmand
i nstruction.®® Comerce adequately articulated the "direct and
di scernible effects" test as the applicable |egal standard. In
this case, the standard required that Commerce establish that its
view that B.C log export restrictions depressed donestic |og prices
and that this effect was perceptible and neasurabl e was supported
by substantial record evidence such that its conclusions therefrom
wer e reasonabl e.

Comerce has net this standard by marshalling substantia
evi dence. Viewing the record in its entirety, the affirmative
evi dence was substantial; predictions of econom c principles, the
findings of three economc studies, and admssions by B.C

2% Coalition Response Brief, at 1V-36 - 1V-38.

%0 pandllists Weiler (subsequently replaced by Panellist Prichard) and Dearden concurred in the remand on LERs in the
Panel Decision on the assumption arguendo that the log export regulations were countervailable in order to ascertain
whether Commerce could explain the applicable test for identifying a benefit and apply it, thereafter proffer the record
evidence necessary to establish a causal relationship between the LERs and the benefit identified. Asthe Mgjority of the
Pand is now satisfied that Commerce has met this burden, Panellist Dearden must revert to his dissenting viewsin the first
Panel Decision on the countervailability of LERs.

As aresult, Panellist Dearden has not considered the calculation issues raised in the Reasons of Panellists Reisman and
Pomeranz, infra. Panellists Hunter and Prichard have not considered the calculation issues raised by the Reasons of
Pandlists Reisman and Pomeranz infra, as aresult of the Magjority's conclusions. Panellists Hunter's and Prichard's silence
with respect to these cal culation issues do not indicate concurrence with the Dissenting Reasonsin this regard.
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government officials and forestry experts collectively present
sufficient evidence to neet the direct and discernible effects
test. Applying the appropriate standard of deference,®? as it
must, the Panel finds the record presents "such rel evant evi dence
as a reasonable mnd mght accept as adequate to support
[ Cormerce' s] concl usi on. "3

%L | n addition to the deferential standard articulated in U.S. Supreme Court, Federal Circuit, and Court of International
Trade precedent, the Panel is mindful, as noted in Part | above, of the recent admonition of an Extraordinary Challenge
Committee: "Panels are not appellate courts and must show deference to an investigating authority's determinations." Live
Swine from Canada, ECC-93-1904-01USA (Apr. 8, 1993).

%02 Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938).
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V. OTHER ISSUES

The Panel felt it fruitful to render a decision regarding the
foll ow ng two subsidiary issues:

A the exclusion of Les Industries Maibec and Matériaux
Bl anchet; and,

B. the participation of Dr . Lange in Commerce's
i nvesti gati on.

A. THE EXCLUSION OF LES INDUSTRIES MAIBEC AND MATERIAUX BLANCHET

In rendering its Final Determination, Commerce refused to
consider the applications of two QWA conpanies, Les Industries
Mai bec and Mat éri aux Bl anchet, for exclusion fromthe investigation
because these conpanies filed their responses to Commerce's first
gquestionnaire after the deadline of January 31, 1992. Exclusion
was sought on the ground that these conpanies produced | unber
al nost exclusively from U S. origin logs during the period of
i nvestigation and received only de minimis benefits. Commerce has
never disputed the fact that, aside from the question of late
filing, these two conpanies fulfilled Comrerce's exclusion
criteria. 3

The Panel Decision stated: "that having fulfilled all of the

criteria required for exclusion, Commerce should have excl uded
t hese conpanies. As a result, the Panel remands this matter to
Comrerce for consideration and pronouncenent upon the exclusion
requests of Les Industries Miibec and Matériaux Bl anchet."3%4

%3 See, for example, the Determination on Remand, at 179.

04 panel Decision, at 133.
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In its Remand Determ nation, Commerce took the view that the
Panel's remand required "it to enter into the record its
consi deration and decision regarding the exclusion requests of the
two conpanies". 30 Wil e Conmerce entered into the record such
consideration, it maintained its rejection of the conpanies'
subm ssions and its refusal to exclude the two Québec conpani es, as
aresult.®®  Comrerce did however note that:

"... in the event that the Panel does not agree wth
Commerce's determnation to reject the subm ssions,
Commer ce has conducted an anal ysis of the responses. The
result of these cal cul ations, which are contained in the
" Conpany- Specific Excl usi on Cal cul ati ons™ t abl e,
indicates that had the two conpanies responded in a
timely manner, they would have in fact, fulfilled the
requi rements for exclusion. Accordingly, if so directed,
Commerce wi |l exclude these two conpani es fromthe order
subject to the Panel's approval."

For the reasons set out by the Panel in its decision of May 6,
1993, we find that Cormerce acted contrary to U.S. lawin failing
to exclude Les Industries Miibec and Matériaux Bl anchet fromthe
Final Determination and the Oder issued as a result. | f
necessary, the Panel woul d have unani nously instructed Comrerce to
excl ude these two conpani es.

B. THE PARTICIPATION OF DR. LANGE IN THE LUMBER 111 INVESTIGATION

In rendering its first decision, the Panel considered
carefully the question of the participation of Dr. WIIliam Lange,
a fornmer enployee of the Coalition for Fair Lunber Inports, in
Commerce's investigation in Lunber [I11. Taking note of the

%5 Determination on Remand, at 177.

%% |bid, at 178-186.
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exi stence in the Adm nistrative Record of certain material s’ which
raised a possibility that Dr. Lange's involvenent invited due
process concerns under U S. law, the Panel on remand directed that
Comrerce provide details (including docunentation) of Dr. Lange's
specific role in the investigation and of any input Dr. Lange may
have had in the fornulation of the Preliminary Determination or
Final Determination, 3% to ascertain whether there was a basis for
the Canadian Parties' allegation that bias sufficient to violate
U S. law was evident in these proceedi ngs, and nandated the Panel's
action. 3%

In its Determination on Remand, Conmmerce has conplied with the
Panel's request inter alia by providing the Declarations
(affidavits) of a nunber of Departnent officials involved in the
Lunber 111 investigation and its resultant Preliminary and Final

Determinations. 3 Commerce stated that there was no evidence of
bias on the part of Dr. Lange, apparent or actual, but, in any
event, because Dr. Lange was not a "decision-nmaker", the Canadian
Conpl ai nants were barred from claimng a due process violation

%71, letter from Robert C. Cassidy, Jr. to the Honourable Alan M. Dunn (March 3, 1992) - Pub. Doc. No. 332; 2. letter
from Leonard M. Shambon to the Honourable Alan M. Dunn (March 12, 1992) - Pub. Doc. No. 382; and, 3. letter from
Barbara Fredericks, Assistant General Counsel for Administration, Department of Commerce, to Robert C. Cassidy, Jr.
(March 19, 1992) - Pub. Doc. No. 549.

%8 The Panel requested information which specifically addressed the extent of Dr. Lange's participation in the decision-
making process and, actions by Dr. Lange during the investigation that may have prejudiced the Canadian Complainants.
Findly, the Pand requested acopy of theletter Ms. Anderson attempted to introduce to the Panel regarding thisissue during
the oral argument.

% Commerce's argument that the Panel lacked jurisdiction to consider this issue because the Canadian Complainants did
not cite in their complaints Dr. Lange's involvement as an error of law was rejected by the Panel; support for the Panel's
finding was found in the panel decisionsin New Steel Rail, except Light Rail, from Canada U.S.A. 89-1904-07 at 21 and
in Certain Dumped Integral Horsepower Induction Motors, CDA-90-1904-01 at 8-9.

0 gpedifically, the affidavits of B. Tillman, B. Carreau, K. Parkhill, N. Gannon, and M. Price, describe the retention of
Dr. Lange and therole he played in the investigatory and decision-making process.
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having failed to establish actual bias on the part of Dr. Lange.?3!
The Coal ition echoed Commerce's views in this regard, providing the
Panel with a convincing argunent that w thout proof of actual bias
on the part of Dr. Lange, U.S. due process law is not activated.3!?

The Canadian Parties challenge to this aspect of the
Determination on Remand focused prinmarily on the adequacy of
Comerce's response to the Panel's request for information. The
Canadi an Parties were unable, both in their witten subm ssions and
in oral argunment on Novenber 19, to provide the Panel with any
casel aw i n whi ch an appearance of bias on the part of one nenber of
the agency staff was alone sufficient to overturn an agency or
conm ssi on deci sion. On review, the Panel concurs with both
Commerce's and the Coalition's subm ssions that the caselaw relied
upon by the Canadian Parties either involved the inpugned bias of
a decision-maker, or where the persons at issue nore closely
resenbled Dr. Lange, applied an actual bias standard not an

appear ance of bias standard.

Wil e the Panel continues to have serious concerns with the
Departnment of Comrerce's decision to retain the services of Dr.
Lange in the Lunber 111 investigation, neither the record evidence
nor the information provided by Comrerce in response to the Panel's
remand neets the evidentiary threshold required by existing U S.
law to overturn an agency deci sion on due process grounds. It is
noteworthy that the affidavits filed by Comerce officials
establish that Comerce did not treat this issue cavalierly but
sought the advice of the Ofice of the General Counsel both on

811 Determination on Remand, at 187-89.

%12 Coalition's Response Brief at V11-2 et seq.
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retaining Dr. Lange and on receiving the Canadian Parties'
objection to his participation sone nonths later. In oral argunent
on Novenber 19, 1993, Commerce confirmed that Dr. Lange took no
part in the decision-making process and that the declarants, in
swearing their affidavits, infornmed thenselves in this regard by
speaking to Asst. Secretary Spetrini and to Dr. Lange hinself. The
Canadi an Parties nmounted no challenge to these declarations.?? In
such a circunstance, the Panel is bound under U S. law to dismss
this issue raised by the Canadi an Conpl ai nants but strongly urges
the Departnent of Commerce in future cases to avoid hiring any
person as part of its investigatory team who had prior invol venent
wi th a conpl ai nant such as Dr. Lange's prior involvenment with the
Coal i tion.

2 Transcript (November 19, 1993), Pub. Doc. 331, at 214.
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VI. CONCLUSION

For the reasons stated above, the Determination on Remand is
affirnmed in part and remanded in part. The results of this remand
shal | be provided by Coormerce to the Panel within twenty (20) days
of this decision.
| SSUED ON DECEMBER 17, 1993
SIGNED I N THE ORI G NAL BY:

Richard G Dearden

Ri chard G Dearden (Chair)
(dissenting in part)

Lawson A.W Hunter

Lawson AW Hunter, QC

Mort on Poneranz

Mort on Poner anz
(dissenting in part)

J. Robert S. Prichard

J. Robert S. Prichard

M chael Rei sman

M chael Rei sman
(dissenting in part)
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Dissenting Opinion of Michael Reisman and Morton Pomeranz

We concur in the decision of the Majority of the Binational
Panel with regard to Dr. Lange and the propriety of directing
Commerce to exclude Les Industries Mii bec and Materiaux Bl anchet,
and the Majority's conclusion that B.C. log export restrictions
(LERs) do confer a subsidy to B.C |unber nmanufacturers. I n
addi tion, we concur in particular sections of the Majority Opinion
as addressed in the body of this dissent. W regret that we nust
dissent fromthe Majority's decision with regard to specificity and
preferentiality in various Canadian stunpage progranms and wth
regard to specificity in LERs. Qur dissent obliges us to consider

a nunber of cal culation issues which the Majority does not reach.

1. History of Lumber 111 and Remand Instructions

The Lumber 111 proceedi ngs began on Cctober 31, 1991 when
Commerce self-initiated a third countervailing duty investigation
into softwood | unber from Canada.®** The inquiry had two parts: (1)

whet her the Canadi an federal and provincial governnents subsidized

4For ahistory of Lumber | and Lumber 11 and a more detailed account of Lumber 111, see United States-Canada Free
Trade Agreement Article 1904 Binational Panel Review, U.S.A.-92-1904-01, Softwood L umber Products from Canada,
Decision of the Pandl at 2-15 (May 6, 1993) [hereinafter Panel Decision (May 6, 1993)].

1
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t he production of certain softwiod |unber products by providing
"stunpage" to Canadian producers at rates said to be
admnistratively set and artificially low, and (2) whether federal

and provincial |og export restrictions caused a downward effect on
donmestic |l og prices thereby benefitting Canadi an | unber producers.

On March 5, 1992, Commerce issued its Preliminary Determination; 31
Commerce found that the stunpage systens in Alberta, British
Columbia (B.C.), Ontario, and Quebec conferred a wei ghted average
subsidy of 6.25%and that B.C. 10g export restrictions conferred a
wei ght ed average subsidy of 8.23% Follow ng its Preliminary
Determination, Conmerce proceeded to verify subm ssions provi ded by
t he Canadi an federal and provincial governnments, and to conduct a
public hearing on the issues. This resulted in a Final
Determination, 3¢ i ssued May 28, 1992, which adjusted the applicable
subsidy rates to a "country-w de," wei ghted-average rate of 6.51%
on all softwood | unber exports fromall provinces and territories
under investigation. In the Final Determination, Conmmerce reached
the foll ow ng conclusions which are of particular significance to
this dissent: (1) in determning specificity Congress precluded

consideration of the input's "inherent characteristics;"” (2) with

*Department of Commerce, International Trade Admin., Preliminary Affirmative Countervailing Duty Determination:
Certain Softwood Lumber Products from Canada, 57 Fed. Reg. 8800 (Mar. 12, 1992) [hereinafter Preliminary
Determination].

*5Department of Commerce, International Trade Admin., Fina Affirmative Countervailing Duty Determination: Certain
Softwood Lumber Products from Canada, 57 Fed. Reg. 22,570 (May 28, 1992) [hereinafter Final Determination].

2
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respect to the preferentiality of stunpage, "market distortion”
need not be considered; and (3) B.C. log export restrictions do

confer a benefit as supported by several econom c studies.

bjecting to these conclusions, the Canadian federa
governnment and certain provincial governnents requested a Panel
Revi ew of the Final Determination. This Panel convened on July 29,
1992. After a series of procedural issues and public hearings, the
Panel issued its first decision on May 6, 1993. The Panel affirnmed
certain aspects of Comerce's determ nation, but remanded severa
i ssues for further devel opnent and consideration. The remand

instructions were as foll ows:

0o In determning stunpage specificity, the Panel renmanded the
Final Determination to Conmerce for an express eval uation and
wei ghing of all four factors in its Proposed Regul ations, as
wel | as any other factors relevant to de facto specificity. 3

0 On Comerce's determ nation of stunpage preferentiality, the
Panel concluded that "Commrerce shoul d have consi dered whet her
or not the provincial prograns could and did have a distorting
effect on the operation of normal conpetitive market before
concl udi ng that these governnental policies involve the type
of “preferential' pricing that constitutes a countervail able
subsidy within the neaning of the Tariff Act."3® Accordingly,
the Panel instructed Comrerce to "review all the evidence
regardi ng the natural resource market for standing tinber in
light of the legal principles fornmulated in [the Panel's]
deci si on. " 319

7See Panel Decision (May 6, 1993), at 27-44.
*8d. at 59-60.

*9d. at 60; see generally id. at 44-60.
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On specificity in log export restrictions, the Panel asked
Commerce "to review the record and establish whether the | og
export restrictions are de jure specific or de facto
speci fic."30

On Commerce's finding that B.C. export restrictions constitute
a subsidy, the Panel asked Commerce to clarify the applicable
| egal standard that the agency applies to test for the
exi stence of an indirect subsidy. The Panel further requested
that this standard be denonstrated by substantial evidence on
the record. 3%

In measuring the benefit of LERs, to establish the
countervailing duty rate, the Panel questioned six aspects of
t he cal cul ati on. The Panel remanded the determ nation to
Conmerce: (1) "for express consideration of the Coalitions'
claimthat Commerce erred in limting its calculation of the
benefit to certain areas of British Colunbia;" (2) "for
recal culation of the domestic price of logs from the border
interior using the log PPI;" (3) instructing Comrerce to
"ascertain a species/grade adjustnent supported by substanti al
evi dence on the record for logs fromthe interior;" (4) "for
express consideration of which of the Margolick-Unhler
elasticities assunptions for supply and denmand they adopted in
calculating the equilibrium price factor;" (5) "for
reconsideration of the econom c adjustnment nade to export
price;" and (6) instructing Cormerce to recal cul ate the export
cost adjustnment to include the dimnished value of the
fall down sort or adopt a w thin-grade adjustnent. 322

On Commerce's refusal to exclude two Quebec conpanies, the
Panel found Conmmerce shoul d not have excl uded t hese conpani es
and remanded this matter to Comrerce to reconsider the
excl usi on requests. 3%

On the participation of Dr. Lange and his potential bias, the
Panel requested that "Commerce provide details to the Panel
(i ncludi ng docunentation) of Dr. Lange's specific role in this
investigation at all stages and of any input Dr. Lange may
have had in the fornulation of the Preliminary or Final

320| d

321|d

322| d

323| d

at 76; see generally id. at 69-76.
at 113-18.
at 125; see generally id. at 118-25.

at 132-33.
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Determinations. "3

Il1. Standard of Review

W agree with nmuch of the general formnulation of the standard
of reviewin the Majority Qpinion. Specifically, we agree that the
Panel is bound to uphold Commerce's Renmand Determ nation so | ong as
it is supported by "substantial evidence on the record," based on
the record evidence "in its entirety."3® Simlarly, we agree that
a Panel may not reweigh the record evidence, substituting its
judgnment for that of the agency.3*® W agree further that "the
possibility of drawing two inconsistent conclusions from the
evi dence does not prevent an adm nistrative agency's finding from
bei ng supported by substantial evidence."3’ W agree that the
substantial evidence standard neans that the agency's decision is

"X

based on " such rel evant evidence as a reasonable m nd m ght accept
as adequate to support a conclusion,' taking into account the
entire record, including whatever fairly detracts from the
substantiality of the evidence."3® W agree that the degree of

def erence owed the agency's deci sion depends on "the thoroughness

*4d. at 150; see generally id. at 143-50.

#5Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951). See Majority Opinion, at 10.

¥63ee Majority Opinion, at 9-13.

*7Consolo v. Federal Maritime Comm., 383 U.S. 607, 619-20 (1966).

*%Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938), quoted in Atlantic Sugar, Ltd. v. United States, 744
F.2d 1556, 1562 (Fed. Cir. 1984). See Majority Opinion, at 9.

5

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



evident in its consideration, the validity of its reasoning, [and]
its consistency with earlier and |l ater pronouncenents. . . ."32°% W
agree, as well, that a significant failure on the part of the
agency to neet these standards requires the reviewng authority to

remand or set aside.*° Sinmlarly, we agree that a panel may "not
permt the agency under the guise of Ilawful discretion of
interpretation, to contravene or ignore the intent of Congress."3!

Indeed, it is this |ast postulate that conpels us to dissent.

W believe that the Majority's fornul ation of the standard of
reviewis incorrect in a nunber of critical points and that it
|l eads the Majority into a msconceived exercise that clearly
exceeds its jurisdiction. First, we wuld enphasize the
fundanental authorization of Article 1904(3) of the Free Trade
Agreenment (FTA) which instructs the Panel to "apply the standard of
review described in Article 1911 [of the FTA] and the general | egal
principles that a court of the inporting country otherw se would
apply to a review of a determ nation of a conpetent investigating
authority."32 Article 1904(3) has two prongs: the United States

standard of review and the appropriate substantive |aw that a court

#9skidmore v. Swift & Co., 323 U.S. 134, 140 (1944), quoted in Ceramica Regiomontana, SA. v. United States, 636
F. Supp. 961, 965 (Ct. Int'l Trade 1986).

30See Universal Camera Corp. v. NLRB, 340 U.S. 474, 488, cited in Panel Decision (May 6, 1993), at 22 n.56.

#1Cabot Corp v. United States, 694 F. Supp. 949, 953 (Ct. Int'l Trade 1988). See Majority Opinion, at 17.

%25ee Majority Opinion, at 9 (emphasis added).
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applies to review a determnation of an agency. |In other words, it
is not enough to properly identify the standard of review. It is
equally inmportant to identify the governing law, in this case the
Tariff Act and the Proposed Regulations. For it is in the |light of
the statute and rules, that standard of review is applied.® As
wll be explained below, the Mjority has failed to keep that
second prong, viz. United States law governing this matter, in
focus and as a result has conducted a defective review, the
Majority has applied review standards not to U. S. |law, but to what
the Majority believes US. law should be. In our view, the
governing legislation and rules in this case, the Tariff Act and
t he Proposed Regul ations, are clear in their terns and their proper
application to this case, but they have been nmaterially

m sconstrued by the Majority of the Panel.

Al'l agree that under United States | aw t he Panel nust accord

"great deference"** to Cormerce's interpretation and application of

*The governing statute is the backdrop against which the agency's construction is reviewed. As the Supreme Court
recently instructed: "If the agency interpretation is not in conflict with the plain language of the statute, deferenceisdue. In
ascertaining whether the agency's interpretation is a permissible construction of the language, a court must look to the
structure and language of the statute asawhole." National Railroad Passenger Corp. v. Boston & Maine Corp., 112 S. Ct.
1394 (1992) (citations omitted).

$9Zenith Radio Corp. v. United States, 437 U.S. 443, 450 (1978) (quoting Udall v. Tallman, 380 U.S. 1, 16 (1965));
Daewoo Elec. Co. v. Int'l Union of Electronic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO, No. 92-
1558, 1993 U.S. App. LEXIS 25,042, at * 16 (Fed. Cir. Sept. 30, 1993).

7
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countervailing duty law 35 "Wether we would have cone to the sane
conclusion, were we to analyze the statute anew, is not the
i ssue. "33 Rat her, the Panel nust ask whether Commerce's
interpretation "is based on a permssible construction” of the
Tariff Act. 3% If it is, Conmerce's construction nmust be

af firnmed. 338

The U. S. Suprene Court announced this deferential standard in
Chevron, U.S_.A. v. Natural Resources Defense Council, which, as the
Panel noted, "is wdely recognized as the Hlocus classicus of
judicial review of adm nistrative action."3® To appreciate this
standard nore fully, and its underlying justification, Justice

Stevens' observation there nerits | engthy quotation:

Judges are not experts in the field, and are not
part of either political branch of the Governnent. :
While agencies are not directly accountable to the

See Mgority Opinion, at 11; see also Allied-Signal Aerospace Co. v. United States, 996 F.2d 1185 (Fed. Cir. 1993)
(upholding ITA's "best information available' methodology and noting that where "Congress has “explicitly left agap for
theagency tofill,' . . . the ITA's construction of the construction of the statute must be accorded considerable deference.).

*%Suramerica de Aleaciones L aminadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir. 1992).

%See Chevron, U.SA. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984) (emphasis added); Suramerica
de Aleaciones Laminadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir. 1992).

*®Chevron, at 845 (concluding agency's reasonable construction "should not be disturbe[d] unlessit appears from the
statute or its legidative history that the accommodation is not one the Congress would have sanctioned") (quoting United
Statesv. Shimer, 367 U.S. 374, 383 (1961)); see also Abbott v. Donovan, 570 F. Supp. 41, 49 (Ct. Int'l Trade 1983) ("The
court will sustain the agency's interpretation of the statute where it has arational basisin law, even though the court might
have reached a different interpretation.").

*¥Panel Decision (May 6, 1993), at 22, quoted in Majority Opinion, at 11.

8
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people, the Chief Executive is, and it is entirely
appropriate for this political branch of the Governnent
to make such policy choices—+esolving the conpeting
interests which Congress itself either inadvertently did
not resolve, or intentionally left to be resolved by the
agency charged with the admnistration of the statute in
light of everyday realities.

When a challenge to an agency construction of a
statutory provision, Tairly conceptualized, really
centers on the wisdom of the agency®s policy, rather than
whether 1t Is a reasonable choice within a gap left open
by Congress, the challenge must fail. In such a case,
f ederal judges—aho have no constituency-have a duty to
respect legitimte policy choices made by those who do.
The responsibilities for assessing the wisdom of such
policy choices . . . are not judicial ones.3%

The circunstances in Chevron are directly analogous to

t he

situation this Panel confronts: Congress had not articulated the

meani ng of a statutory provision, nor provided gui dance on how it

is to be applied, but left those decisions to an admnistrative

agency. Just as the Suprene Court wote, we could wite:

As

The argunments over policy that are advanced in the
parties' briefs create the inpression that respondents
are now waging in a judicial forum a specific policy
battl e which they ultimately lost in the agency . C
but one which was never waged in the Congress. Such
policy argunents are nore properly addressed to
| egi slators or administrators, not to judges. 3!

%0Chevron, 467 U.S. at 865-66 (emphasis added).

. at 864.
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substitute its own construction of a statutory provision for a
reasonable interpretation nmade by the admnistrator of an

agency. " 342

Exam ni ng what the Federal Grcuit did in American Lamb Co. v.
United States®®® illustrates what the standard of review nmeans in
practice. In that case, the International Trade Comm ssion (I1TC),
in an antidunping and countervailing duty investigation,?3* found no
reasonable indication of material injury to the donestic |anb
i ndustry. The petitioners sought review of this negative
prelimnary determnation because | TC wei ghed conflicting evidence
inits investigation, an admnistrative practice that was contrary

to two Court of International Trade deci sions. In those earlier

32|d. at 844, quoted in Daewoo Elec. Co. v. International Union of Electronic, Electrical, Technical, Salaried and
Machine Workers, AFL-CIO, No. 92-1558, 1993 U.S. App. LEXIS 25,402 (Fed. Cir. Sept. 30, 1993). The Supreme Court
added: "[A] court does not simply impose its own construction on the statute, as would be necessary in the absence of an
administrative interpretation." Chevron, 467 U.S. at 843.

Repeatedly, the Supreme Court has affirmed that a court must respect the broad scope of authority that Congress
has granted to administrative agency decisionmaking. For example, in National Railroad Passenger Corp. v. Boston &
Maine Corp., 112 S. Ct. 1394 (1992), the Court was asked whether the ICC's decision to condemn 48.8 miles of railroad
property to be provided to Amtrack was a proper application of the Rail Passenger Service Act which permits condemnation
if therailroad track is"required for intercity rail passenger service." The D.C. Circuit held below that "required" must mean
that Amtrack needs the ownership, and not the mere use, of the property (i.e, that it is "indispensable or necessary");
therefore, the ICC's condemnation order was not proper. The Supreme Court reversed. Justice Kennedy explained that the
ICC's podition that the term "required” can also mean "useful or appropriate” must be accorded deference. Even though the
ICC failed to explainitsdecision in detail, and admittedly the agency'sinterpretation of "required” runs contrary to its more
natural meaning, the Court concluded that the agency's interpretation of the Act must be respected. Simply put, "[i]f the
agency interpretation is not in conflict with the plain language of the statute, deferenceisdue” 1d. at 1401. See also Pauley
v. Bethenergy Mines, Inc., 111 S. Ct. 2524 (1991) (upholding agency's interim regulations).

%3785 F.2d 994 (Fed. Cir. 1986).

*“Although the lower court dismissed the countervailing duty investigation as moot, the Federa Circuit concluded that
its holding "may be seen as applicable to preliminary determinations of injury under both sets of laws." 1d. at 996 n.2.

10
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deci sions, 3% the Court of International Trade held that weighing
conflicting evidence inpermssibly construed the governing statute
which required a positive determnation if a "reasonable
i ndication" of injury existed. Although Congress had not defined
"reasonable indication," the |lower court concluded that |TC nust
interpret that phrase to nean a "possibility" of injury, and as a
result, that 1TC s nmethod of investigation may not include wei ghing
conflicting evidence. The Federal Circuit disagreed; the |ower
court had wongly inposed its construction of the statute for that
of ITC Despite the |ower court's reasoned conclusion (it drew
support fromthe legislative history, statutory |anguage, and the
perceived |egislative purpose), the Federal Circuit found that
under the appropriate standard of review, the |lower court could not
reject the agency's interpretation since "ITC s |ong-standing
practice [was] permissible within the statutory franmework. "% That
t he agency's nethodol ogy made its findings virtually unreviewabl e
is not a consideration: "Wether the court mght find it nore
difficult to overturn a negative prelimnary determnati on when |ITC
had wei ghed conflicting evidence cannot be a factor when eval uating

the permssibility of ITCs nmethod . . . ."3%

¥8Jeanette Sheet Glass Corp. v. United States, 607 F. Supp. 123 (Ct. Int'l Trade 1985); Republic Steel Corp. v. United
States, 591 F. Supp. 640 (Ct. Int'l Trade 1984).

#6785 F.2d at 1001.
¥71d. at 1004.

11
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The Federal Grcuit recently revisited the applicabl e standard
of review in Daewoo Electronics Co. v. United States, *® a case of
extraordinary inportance for this Panel's task, yet one which, in
our view, the Majority m sconstrues and underestimates. |n Daewoo,
the court concluded that the general tenets of judicial review of
adm ni strative practice "extend to their |imts when the [ITA
interprets" the "intricate framework” of U S. trade |[|aw 3°
Specifically, the Daewoo court considered whether the anti dunping
law required that Commerce undertake econonetric analysis to
determ ne what portion of a tax levied on television sets in the
Korean nmarket were actually passed through to the Korean consuner;
in theory, this determ nation would affect how Comrerce adjusted

the U S. price when conparing it to the Korean price.

The essence of an anti dunping investigation is this conparison
of the U S. price and the hone market price for the subject good.
To establish a fair basis of conparison, Commerce nust factor out
the effect of taxes |evied on goods sold in the hone market but not
| evied on goods sold abroad. 3% Commerce acconplishes this
adj ustnent by increasing the U S. price by the anount of the tax

levied in the exporter's hone market, but waived or rebated for

38Daawoo Elec. Co. v. Int'l Union of Electronic, Electrical, Technical, Salaried and Machine Workers, AFL-CIO, No.
92-1558, 1993 U.S. App. LEXIS 25,042 (Fed. Cir. Sept. 30, 1993).

), at *16-*17.
%05ee 19 U.S.C. § 1677a(d)(1)(C) (1980 & Supp. 1993).

12
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exports. 31

In Daewoo, Korea levied three different taxes on color
television sets in the hone market: an excise tax, a defense tax,
and a value added tax. All three taxes were waived for exports. 32
Inits initial investigation, Conmmerce adjusted the U S. price of
Daewoo's television sets by the full anmount of the three taxes.
Appel | ants obj ected, arguing that Conmerce should have raised the
U S priceonly to the extent that the Korean taxes were passed on
to consuners in the Korean market. The Court of Internationa
Trade agreed with the appellants and instructed Commerce on renmand
"[to] wundertake an econonetric study of the Korean nmarket to
deternmine the tax incidence, or "~pass through,' of the conmmodity
t axes upon consuners. "3 Commerce cane back to the court with a
study that showed 100% pass through of all three taxes. The court
was not satisfied that Cormerce had net its burden and renmanded a
second tine. In its redeterm nation, Commerce found tax pass
through to be between 33% and 63% This finding the court

accept ed. 34

*iGee id.

*2Daewoo, 1993 U.S. App. LEXIS 25042 at *7-*8 (Fed. Cir. 1993).
*3|d. at *8-*9 (citation omitted).

®4d. at *13.

13
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The Court of International Trade concl uded the antidunping | aw
requi red that Commerce undertake such an econonetric neasurenent;
the court had reached the sane conclusion in an earlier decision,
Zenith Electronics Corp. v. United States.?*° |In both cases, the
Court of International Trade reasoned that the | egislative history
and the statutory |anguage of the antidunping act led to the
"I nescapabl e conclusion . . . Congress intended the adm nistering
agency to perform tax absorption neasurenents. . . ."%%  The
Federal Grcuit disagreed; as it had in American Lamb, the Federal
Crcuit held that the |lower court's construction cannot be inposed
on the agency. Since Conmerce's interpretation and net hodol ogy did
not contravene the statute, they nust be accepted on judicia

revi ew. 3%/

Wiile the Federal GCrcuit reached the same conclusion in
Daewoo as it had in American Lamb, the Daewoo court went
considerably further in explicating its reasoning and the scope of
proper deference. Contrary to the Majority's view, Daewoo is not
"a basic rethinking of the . . . fundanental jurisprudence on

subsi dies."*8 The Majority m sconstrues our reading of Daewoo by

%5663 F. Supp. 1382 (Ct. Int'l Trade 1986), appeal dismissed as moot, 875 F.2d 291 (Fed. Cir. 1989).
%6Zenith, 633 F. Supp. at 1398, quoted in Daewoo, 1993 U.S. App. LEXIS 25,042, at * 14.
*"Daewoo, 1993 U.S. App. LEXIS 25,042, at *23.

B\ gjority Opinion, at 56.
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i nplying that we perceive the case as "breaking new | egal ground”
and "the application of a "new or " expanded' standard of
deference."®® This is not our position. W believe, rather, that
Daewoo restates the famliar standard of review and applies it to
Commerce's interpretation and application of U S. trade law. This

part of Daewoo"s holding applies directly to the present case.

Specifically, there are two struts in Daewoo that are rel evant
to this Panel's procedure. The first strut reinforces the posture
of deference that United States admnistrative |law accords to
agency review. The second strut reinforces the posture of
deference owed to methodologies developed by the agency to
inplenment its statutory nmandate when the statute itself does not
indicate them In making the tax neasurenent at issue in Daewoo,
Commerce had used over a period of time a rather sinple nethod of
exam ning customary business records of exports to see if they
showed that a tax was a separate "add on" to the donmestic price.
The defendants had argued for a nore sophisticated and nuanced (and
necessarily nore conplicated and tinme consum ng) nethod. The
Federal Circuit found that several factors counsel ed deference to
Comrerce's sinpler analysis. These factors included: reasonable,
consistent statutory interpretation by the agency; |egislative

hi story consistent with that interpretation; traditional deference

®Magjority Opinion, at 15-16.
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by review ng courts to adm nistrative expertise; the intricacy of
the anal ysis required by the anti dunping | aw even under Comerce's
interpretation; and the "onerous burden entailed" by the |ower
court's remand instruction.®° While earlier decisions, for exanple
Ceramica Regiomontana, reaffirnmed that the deference owed to an
agency's interpretation of its statutory nandate applied equally to
its nethodol ogy, and had even acknow edged that "to adm nister
countervailing duty laws, it s necessary to permt sone
nmet hodol ogi cal flexibility, "3 Daewoo explicitly affirns
reasonable, sinply executed nethods as satisfactory for the
fulfillment of U S Ilaw and explicitly rejects the need for conpl ex
econonetric proof. The Majority inplies that we find that the "the
burden inposed on the agency by the economc analysis and the
probative value of the result" are "dispositive."3%2 Wth respect,
this msstates our position. Again, in review ng agency action for
reasonabl eness, we consider statutory and regulatory |anguage,
| egislative history, and consistent adm nistrative practice. I n
addition, the factor of a "onerous burden"” supplenents and refines

these authoritative sources and confirns that it is reasonable to

30Daewoo, at *14-* 25,

%1Ceramica Regiomontana, S.A. v. United States, 636 F. Supp. 961, 966 (Ct. Int'l Trade 1986).

%2Magjority Opinion, at 16.
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defer to agency's sinpler, surer, and nore rapid nethodol ogy. %3
The point is not, as the Majority argues, that Daewoo alters the
standard of review Rat her, Daewoo clarifies the standard of
review and, inits light, it is clear that the Panel's May 6, 1993
deci sion was wong. Accordingly, in our view Daewoo requires us

to revise key parts of that decision.

111. Stumpage

Stunpage in Canada is owned and sold by provincial governnents
under a variety of governnental prograns. No one has suggested
that the stunpage is being sold at above-market prices as a
revenue-generating device. To the contrary, statements by
governnent officials and Canadi an econom c actors in the private
sector indicate that stunpage prices have been set to achieve a
variety of other objectives. It is no matter for |egal or economc
surprise, then, that an independent GATT panel found no theoreti cal
obstacle to a stunpage program |ike that conducted in Canada,

bei ng a subsi dy. %4

*3The Federd Circuit explained that the burden which amethodol ogy imposes on the agency, and the available of Ssmpler
aternatives, should be considered by a reviewing authority in evaluating the reasonableness of Commerce's interpretation.
The Daewoo court wrote: "[In Smith-Corona,] we recognized that “the ready availability of cost datathat can be employed
without extensive complex econometric analysis supports the reasonableness of [the ITA's] decisiontorely oncost. . .." An
economic analysis of tax incidence may reasonably be rejected for the same reason." Daewoo, at *24.

34See Panel Decision (May 6, 1993), at 14-15 (discussing Panel's admission of GATT panel
report into record at Commerce's request).
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The crucial questions, of course, are whether that programis
"specific" wthin the nmeaning of United States | aw and whether it
is "preferential." Specificity and preferentiality are the
limtations which Congress established to preclude foreign
governnental prograns which are established and adm nistered for
general welfare frombeing treated as subsidies inconsistent with
afree trade regine. Wth regard to specificity, the Tariff Act of
1930, as amended in 1979%° and 1988,3%¢¢ |imts countervailable
subsidies to those provided by the governnment "to a specific
enterprise or industry, or group of enterprises or industries."
This limtation is known as the "specificity" requirenent and has
been the subject of considerable litigation. Despite the term

"specificity," the test for specificity is not itself "specific."
The Tariff Act and the Proposed Regulations assign a broad,
prudenti al conpetence to the inplenenting agency, as we will show
below. As the Court of International Trade stated in PPG I, "the
test necessarily involves subjective case by case decisions to
determ ne when there is a discrete class of beneficiaries."3” Nor
is the objective of the test arcane; it is to avoid unreasonabl e or

absurd applications which would nake benefits provided by the

governnent to an entire econony, such as bridges or roads, a

*5Trade Agreements Act, Pub. L. 96-39, 93 Stat. 144 (1980).
%60Omnibus Trade and Competitiveness Act of 1988, Pub. L. 100-418, 102 Stat. 1107 (Supp. 1993).

%7PPG Indus. v. United States, 662 F. Supp. 258, 266 (Ct. Int'| Trade 1987).
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subsidies or, conversely, fail to treat as a subsidy a benefit

provided to a discrete part of the econony.

One of the nost controversial parts of Lumber 11l is whether
Comrerce acted reasonably and net the substantial evidence
requirenent of U S, admnistrative review in determning that
stunpage progranms are a countervail able subsidies because the
prograns neet the tests of specificity and preferentiality. W

propose to review the way each of these |limtations was treated.

A. Commerce®s Methodology for Determining Specificity

In 1983, inits first Softwood Lunber determ nation, Commerce
found that Canadi an stunpage prograns coul d not be specific because
of the "inherent characteristics of this natural resource. . . ."
Shortly afterwards, however, Comerce reconsidered and concl uded
that the "inherent characteristics" test it had been using "l eads
to an absurd result: An automatic finding of non-specificity for
all natural resource subsidies.” Commerce felt its revised
j udgnent here was supported by Congress, which it believed, on the
basis of its interpretation of the legislative history, 38 had
repudi ated the "inherent characteristics" test in the 1988 Act; in

any case, Commerce knew it was entitled under U S. law to revise an

%&preliminary Determination, at 8803.
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earlier interpretation of a statute if circunstances warranted it.

In place of the discredited "inherent characteristics" test,

Comrerce promul gated, in 1989, Proposed Regul ati ons which said

In determ ning whether benefits are specific, the

Secretary wll consider, anong other things, the
foll ow ng factors:
The extent to which a governnent acts to

(i
i

)
mt the availability of a program

(i1) The nunber of enterprises, industries, or
groups thereof that actually use a program

(ti1) Wiere there are domnant users of a
program or whether certain enterprises,
i ndustries or gr oups t her eof recei ved
di sproportionately large benefits wunder a
program and

(tv) The extent to which a governnent

exercises discretion in conferring benefits
under a program

The gui delines thensel ves do not use nmandatory | anguage such as "to
appl y" but instruct the Secretary to "consider" and, even then, the
four criteria that are nentioned for consideration are not

exclusive. They are to be considered "anong ot her things;" those

other things are not specified and are apparently to be determ ned

by the Secretary.

In its Preliminary Determination, Commerce noted that Congress

had not precisely defined, either in the 1979 Trade Agreenents
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Act®® or the 1988 Act,*° the words "specific enterprise or
i ndustry, or group of enterprises or industries."®! Hence it
concluded, as it is entitled under U S. law, that "Congress had
del egated to the admnistering authority, currently the Departnent,

the authority to establish the paraneters of the phrase. "3

St unpage prograns, by their nature, are limted to primary
ti mber processing industries. Conmerce concl uded, using definitions
enpl oyed by the Canadian and U. S. governnents, that this primry
i ndustry includes the solid wood products and pulp and paper
products industries.?3?3 Commerce also noted that, though not
essential to its determ nation, solid wood products and pul p and
paper industries had "becone increasingly interdependent,” in many
cases were integrated, and that provincial governnents were
encouraging integration by a system of differential pricing.?3*
Comrerce then proceeded to consider each of the four factors set

out in its proposed regul ations.

*®Trade Agreements Act of 1979, Pub. L. 96-39, 93 Stat. 144 (1980) (codified as amended as 19 U.S.C. § 1677 et seq.).
$°0mnibus Trade and Competitiveness Act of 1988, Pub. L. 100-418, 102 Stat. 1107 (Supp. 1993).

$Preliminary Determination, at 8803.

21,

d.

$d. at 8804.
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Wth respect to the first factor in the Proposed
Rul es, governnent limtation, the extent to which the
governnent acts to limt the availability of a programis
not instructive in this case because a governnent need
not take any further action, through special rules,
regul ations, or eligibility criteria, to limt the
availability or use of a programthat is already in fact
limted by the nature of the input provided.

Wth respect to the second factor, the nunber of
enterprises, industries, or groups thereof that actually
use a program we have already noted that there is only
one group of industries that uses stunpage: the primary
ti mber processing industries, which is conprised of two
maj or industries, the solid wood products industry and
the pul p and paper products industry. Wile this may be
due to the inherent characteristics of raw tinber, as we
have di scussed, t he fact t hat t he i nher ent
characteristics of stunpage limt the nunber of users is
not an indication of nonspecificity.

The third factor, the extent to which dom nant users
or disproportionately |large beneficiaries of a program
exist, is not particularly helpful in this case. Wen
the potential recipients of the benefits of a program
span many industries, the breadth of the potential
uni verse can nake the exam nation of dom nant use or
di sproportionately large benefits a useful tool in an
anal ysis of specificity. However, when, as in this case,
the universe of recipients is limted by the nature of
the benefit, the factors of dom nant use or
di sproportionality provide little, if any, guidance.

The | ast factor, governnent discretion, is also not
instructive in this case Dbecause the inherent
characteristics of the input limt its use to the primary
timber processing industries. Although in our Notice of
Self-Initiation we ~cited exanples of gover nnent
discretion as part of the evidence indicating that
stunpage was specifically provided, we prelimnarily
determine that we do not need to reach the issue of
whet her the government exercises discretion in this case,
because irrespective of whether discretion was exercised,
it would not alter our conclusion.

Commrer ce summari zed this part of its Preliminary

Determination:
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We have considered both legislative history and case
precedent in prelimnarily determ ning that stunpage is
provided to a specific group of industries. The gui dance
provided by Congress and the courts directs the
Departnent to consider specificity on both a de jure and
a de facto basis. A de facto analysis of provincial
stunpage prograns indicates that the prograns are used by
only one group of industries. Wiile we recogni ze that the
i nherent characteristics of stunpage are, in and of
thenmselves, limting, we do not believe that it was
Congress' intent to render such prograns beyond the
purvi ew of the countervailing duty statutes because of
this fact.?3®

The assunptions of Comrerce's net hodol ogy were el aborated in
the Final Determination, where Commerce characterized the four
specificity criteria as "guidelines only" and noted that in its
earlier decision in Carbon Black, it had not used all four

criteri a.

Commerce's interpretation of the Regulations, and the
met hodol ogy they require, is that they are guidelines in making
what is necessarily a judgnment about factual constellations that
may vary widely from case to case. Thus, "no one factor is
necessarily dispositive" and "it is also not necessary to show all
four." That interpretation seens not only reasonable, but
i nescapable, for in the variety of cases that m ght be brought to
it, some of the factors - for exanple, the presence of a few

dom nant wusers - would sinply not apply. If one of the four

31d. at 8804-05.
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criteria established specificity in a particular case, Comerce is
not, in its view, obliged to meke affirmative findings of
specificity under the other three, but could proceed to exam ne the

guestion of whether the preferentiality test was net.

On this basis, Commerce concluded in the Final Determination,

we have considered all of them[the criteria in the
Proposed Regul ati ons] and determ ne that one of them+the
[imted nunber of users—+equires a finding of
specificity.

In the decision of the Panel of May 6, 1993, the Panel found

Comrerce' s net hodol ogy | acking. The Panel said

W find that it is sinply not reasonable for Conmerce to
posit, as it has in this case, that it is not required to
consi der evidence relating to all four of the factors
listed in the Proposed Regul ati ons, as well as any ot her
rel evant record evidence, before comng to a concl usion
on specificity.?3®

Hence the Panel renmanded to Commerce "for an express eval uation and
weighing of all four factors enunciated in its Proposed
Regul ations, as well as any other factors relevant to de facto

specificity."37

®Panel Decision (May 6, 1993), at 39.
S71d, at 44.
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In our view, Daewoo requires the Panel to reconsider and
adjust its holding in its decision of May 6, 1993 so that it
conforms with United States |aw Under Daewoo, Commerce 1is
entitled to establish its nethodol ogy, as long as it is consistent
with the Statute. The procedures that Commerce had taken under the
Proposed Rules neet the Daewoo standard. (I ndeed, one may note
that Commerce did, in fact, consider all four of the Rules,
determning that only one was relevant.) Hence, this Panel should
revise its decision of May 6, 1993 with regard to stunpage
specificity so that it conforns to U S. |aw as expressed i n Daewoo
and should confirmthe finding by Comrerce of stunpage specificity

reached in its Final Determination. 8

Even were one to ignore the inplications of Daewoo for this
aspect of specificity, Commerce, in our view, has conplied wth the
remand instructions with regard to specificity in the decision of
May 6, 1993. Hence the specificity requirenent may be affirmed on

this ground as well, for the reasons set out imredi ately bel ow

In responding to the Panel's instructions regarding
specificity in its stunpage anal ysis, Commerce first preserved its

objection to the Panel's requirenent that it address all four

$Einal Determination, at 22,580-86.
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specificity factors.®°® Comerce continued to nmaintain that its
consi stent practice has been to address the four factors seriatim
and to stop if one factor should support dispositively a finding of
specificity. It also explained why it did not accept as |aw the
statenent in PPG IV that governnment action Ilimting the
availability of a program is part of the de facto specificity
anal ysi s. 380 Because the PPG IV court's holding confirned
Commerce's result, Comrerce could not appeal the court's |ega
reasoni ng, given constitutional standing doctrine. To bolster its
argunent, Commerce pointed the Panel to the recent opinion of a

sister panel in Pure and Alloy Magnesium from Canada (CVD), 38! which

uphel d Commerce' s sequenti al appr oach to specificity. 38
Under st andabl y, Commerce has a long-terminterest beyond this case
in preserving the integrity of the countervailing duty |aw which
Congress has directed it to apply. Therefore, Conmmerce's objection
to this Panel's instruction should not, in our view, be taken as a
sign of disrespect or, in any way, as inappropriate, but rather as
a legitimte expression of how Coormerce will continue to read the

|aw after this case is put to rest.

“Department of Commerce, Internationa Trade Admin., Determination Pursuant to Binational Panel Remand at 6 (Sept.
17, 1993) [hereinafter Commerce Remand Determination].

380|d.
%1 SA-92-1904-03, Slip Op. (Aug. 16, 1993), at 35.
%2Commerce Remand Determination, at 6-7.
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Having reserved its legal position, Conmerce proceeded to
conply with the Panel's instruction on specificity. Comerce first
identified the nunber of enterprises, industries, or groups of
i ndustries benefitting fromadm ni strativel y-set stunpage rates. 33
Comrerce considered the wuniverse of stunpage users at three
different levels of aggregation (i.e., enterprises, 2-digit
standard industrial classification (SIC) grouping, and 4-digit SIC
groupi ng) and neasured the size of that universe according to three
alternative yardsticks (i.e., gross donestic product (CDP),
manuf acturing GDP, and nunber of comodities in the Canadian
econony) . %% Commrerce concl uded that "by any yardstick, the users

of stunpage are small in nunber."38

Comrerce next considered whether there are domnant or
di sproportionate users of the stunpage prograns.3¥¢ Although noting
that for natural resource subsidies, "as the universe of users is
limted, the benefits cannot but flow to them in high
per cent ages, "7 Commerce proceeded to consider three benchmarks of

dom nant/ di sproportionate use. These benchmarks were:

®\d. at 7-25.
®d. at 12.
1. at 25.
®)d. at 25-42.
®1d. at 27.

27

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



(1) the volune of softwood |unber produced as a
percentage of the softwood tinber harvest (37.22
percent); (2) the volunme of softwood tinber consuned by
sof twood |unber production as a percentage of the
sof twood tinber harvest (74.09 percent); and (3) the
vol une of wood fiber used by "sawn tinber products” as a
percentage of Crown tinber harvest 1988-89 (28.0
percent) . 388

Based on this analysis, Commerce concluded that the softwood | unber
industry is a dom nant and disproportionate user of stunpage. 3
The second factor, therefore, supported an affirmative finding of

specificity.

The third specificity factor is governnent discretion.
Comrerce found no such discretion in provincial or federal

adm ni stration of the stunpage prograns. 3%

The fourth specificity factor is government limtation of a
program Commerce found that stunpage purchase at governnent-set
rates is statutorily Ilimted to primary tinber processing
i ndustries. % This finding added further, though was not

di spositive, evidence of specificity.

*#8\d. at 27-28.
®\d. at 41-42.
01, at 42.
4. at 44.
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Finally, following the Panel's instruction,?3®? Comerce
considered whether the inherent characteristics of stunpage
mtigate its finding of specificity on other grounds.3% Comerce
concluded that while the inherent characteristics of stunpage
surely explain the specificity of the universe of beneficiaries,
t hat explanation does not preclude a finding of specificity.3®

Commer ce concl uded,

Even if the Panel rejects Commerce's sequential approach

to specificity, the totality of the evidence on the

record regarding the factors to consider, exam ned either

singly, in the case of a nunber of users and/or dom nant -

di sproportionate use, or taken together, require a

finding of specificity.?3®

The Majority of the Binational Panel found that Commerce's
treatment of "nunber of users"” was insufficient. Commerce did
supply the benchmarks which the Panel had requested, and which had
led it to conclude that the primary tinber processing industries
represent "too few users,"” as set out above. Despite the fact that
Conmmerce's conception of the appropriate nethodology is one of
"subj ective case by case decisions"” as the court in PPG put it, it
accommodat ed the Panel, as described above, by providing various

numerical "yardsticks," indeed, consistent with its fact-finding

*2Panel Decision (May 6, 1993), at 40.
3%8Commerce Remand Determination, at 46-48.
394|d.

1. at 49.
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role, finding that sone were "not dispositive."3% But ot her
nunbers fell "at the too few users end of the specificity
spectrum"™ The Majority of the Panel finds this unsatisfactory,
suggesting that Commerce's reasoning here mght lead to the "absurd
results" with which Carlisle Tire was concerned. *’ Wether or not
one thinks Commerce's finding is reasonabl e, can anyone seriously
contend that a finding of specificity based on 2.63-3.95% of groups
of industries, or 3.14%of groups under a different SIC definition
or 0.41% of the enterprises of the entire econony runs the danger
of the absurdity that Carlisle was concerned wth? O
characterizing as a subsidy a benefit available to the entire
econony? Although this seens to us to be the central issue on a
review of specificity, the Myjority essentially ignores it and
concludes that what Commerce has done, wthout a further
expl anation, is unacceptable. The reason is that Comrerce does not
provide criteria which would nmake deci sions reviewable or supply
prior precedents on which it could base its decision. We nust

comrent on each of these criticisns.

¥%For example, Commerce remarked, with regard to number of enterprises that "there are 3,600
enterprises that use stumpage. On its face, this number does not appear to be so small as to
dispositively indicate specificity.” Commerce Remand Determination, at 14. The Majority promptly
endorsed this statement, id., even though Commerce, in a footnote put the number in a context of
885, 000 enterprises in Canada. I1n our view, a percentage of 0.41, if not dispositive of specificity,
is certainly very persuasive. At the very leadt, there is no danger here of characterizing a benefit
generaly available to everyone in the great industrial economy of Canada as a putative subsidy.

®"Magjority Opinion, at 25.
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W take issue with the Majority's reading of Carlisle and the
PPG Series.3®8 The leitmotif of Carlisle, indeed of all the | aw of
statutory construction, is to avoid absurdities in inposing

countervailing duties. The PPG Court said:

In Cabot, this Court further noted the absurdity of a
rule that requires inposition of countervailing duties
where producers or inporters have received such a
generalized public benefits, i.e., (infrastructure,
education, national defense) as alnost every inported
good entering the streamof Comrerce woul d be subject to
countervailing duties. . : On the other hand, the
Cabot Court noted the absurdlty of rule that transforns
an obvious bounty into a non-countervail abl e benefit by
maki ng the program "generally available."

* * * %

Al t hough general availability may be a manifestation that
a program has not conferred a benefit upon a specific
reci pient, general availability is not the statutory
test. It is nerely one of several relevant factors to be
considered in determ ning whether or not a benefit or
conpetitive advantage has been conferred upon a "specific
enterprise or industry or group of enterprises or
i ndustries."3%

W would draw the Majority's attention to the cited exanples of
"generalized public benefits.” It is certainly unreasonable to
characterize such generalized public benefits as subsidies to be
count ervai |l ed. The point that 1is central to Conmmerce's

determ nation of specificity, but that the Majority does not take

M gjority Opinion, 26-27.

*°PPG Indus. v. United States, 662 F.Supp. 258, 265 (Ct. Int'l Trade 1987).
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up, is whether the stunpage prograns are analogous to

i nfrastructure, education, or national defense.

On remand Commerce sought to neet the Panel's demand for
precedents, by scouring its jurisprudence. No cases were clearly
on point and the Mjority treats this as critical. A prior
precedent is not necessarily an explanation, but in the context of
this case, the presence or absence of a precedent begs the
question. Al acknow edge that Lumber 11l is a first-inpression
case and a difficult one. |If there were applicable precedents from
the past, it would not be a case of first inpression. Wen there
are first-inpression cases, and they are not unusual in the |aw,
the accepted nethodology is to inquire of the statutory
aut hori zation to determ ne whet her or not the decision in question
is consistent with it. |[If one were obliged to find precedents for
every new decision, there could never be a decision in a first-

I npressi on case.

The Majority of the Panel acknow edges that "explicit
reasoni ng has not al ways been demanded in "obvious' cases, "4 yet
avers that this case is not obvious because Commerce has found the
groups of users to be "too big" and "too small." But the Majority

does not relate these variances to the fact that Commerce was not

“01d. at 29.
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usi ng 1ts nethodol ogy here, but trying to conply with the remand

instructions of the Panel itself.

The Majority insists upon articul ated reasoni ng:

That it is difficult to articulate why a group of users
may be "too many" or "too few' in a non-obvious case such
as this is recogni zed by the Panel. No doubt that is one
of the reasons why Congress entrusted the question to an
expert governnment agency. However, this difficulty does
not absolve Commerce from carrying out such an
anal ysi s. 401

W do not agree that this case is not obvious nor that Commerce
failed in its legislated duty in the way it decided. But the
gravanen of our dispute with the Majority here is its conception of

United States | aw on revi ew.

When Congress specifies a nethodology in a statute, the agency
i npl enmenting the statute nust conply with that nethodol ogy, and it
i's incunbent on the court engaged in admnistrative review to
assure itself that Congress' intentions were fulfilled and to check
that the net hodol ogy was foll owed. When Congress does not specify
a nmethodology, it is wunderstood that it is instructing and
enpowering the inplenenting agency to devise and apply what it

deens an appropriate nethodol ogy. A court engaged in admnis-

“yd.
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trative review nmay not superinpose its own nethodol ogy, as we
expl ained in our section on standards of review above. W believe
that this is precisely what the Majority is doing. The appropriate
question, of which the Majority has lost sight, is whether given
the Statute, the Regul ations and the evidence, the decision taken

by Comrerce was not unreasonabl e.

The relevant Statute is, of course, 19 U S C § 1677(5)
Section 5 defines "subsidy" and then in subsection (B) expresses a
special rule. At the risk of belaboring the point, let us set it

out agai n.

Special rule. —+n applying subparagraph (A), the
adm nistering authority, in each investigation, shal
det erm ne whet her the bounty, grant, or subsidy in |aw or
in fact is provided to a specific enterprise or industry
or group of enterprises or industries. Nom nal general
availability, under the terns of the |aw, regulation,
program or rule establishing a bounty, grant, or
subsidy, of the benefits thereunder is not a basis for
determning that bounty, grant, or subsidy is not, or has
not been, in fact provided to a specific enterprise or
i ndustry, or group thereof.

The provision does not prescribe a nethodol ogy, but gives a broad
di scretion to the agency inplenenting it. It does not provide
grounds for review other than the assessnent by the review ng
authority of whether the application of the special rule in sub-

section 5 was reasonabl e i n context.
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As will be recalled, the proposed Regul ations, issued by the
Departnent in 1989, to inplenent the above provision provide, in

rel evant part,

In determ ning whether benefits are specific (to an
enterprise or industry, or group of enterprises or
i ndustries), the Secretary will consider, anong other
things, the follow ng factors:

* * * *

(
t

ii) The nunber of enterprises, industries or groups
hereof that actually use a program

Here again, in keeping wwth the statute which it inplenents, bright
line and bl ack | etter have been eschewed. The agency is obliged to
exercise discretion; the criterion for review is perforce

r easonabl eness.

The Mjority of the Panel, in rejecting Comerce's
i nplementation of its remand instruction, is, in our View,
criticizing the Statute and the Regulations and not Commerce's
Final Determination and Remand Determ nation, which faithfully
i npl emrents them In effect, the Mjority of the Panel is
introducing requirenents found in neither the Statute nor the
Regul ations. It mght be desirable to revise United States and,
i ndeed, Canadian law on this point so that it is closer to and

nmeets sone of the concerns of the Majority's view. Personally, we
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are not unsynpathetic to that view But statutory and regul atory
amendnent is not the Panel's function. The Myjority's real
grievance is with the Regulations and the Statute. In our view,
the Panel is acting ultra vires. The appropriate question here is
whet her the Departnent of Commerce fulfilled the ternms of the
remand instruction, as prescribed by the Statute and Regul ati ons,

and shoul d be confirned.

The Statute identifies as potential beneficiaries of a
put ative subsidy "a specific enterprise or industry, or group of
enterprises or industries." There is no question that Conmerce is
aut hori zed to take account of groups of enterprises or groups of
industries. 1In its Preliminary Determination, Commerce expl ai ned
at length why its grouping was of primary tinber processing
i ndustries, wth references to both Canadian and United States
practice.*? [|ndeed, one of its sources was a Canadi an Forestry
Service study prepared especially to exam ne the inpact of the Free
Trade Agreenent. The Departnent of Conmerce also relied upon the
statistical usages of Statistics Canada. The Canadi an Parties
criticized Cormerce's grouping, criticizing Cormerce's reluctance
to include producers of finished goods for which lunber is an
input, in particular. To do so, of course, would have swelled the

number of enterprises or groups of enterprises greatly. The

“2Preliminary Determination, at 8804.
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Majority of the Panel states:

The fact t hat Statistics Canada assi gns
establishments to unique industrial categories for the
purpose of avoiding double-counting when neasuring
production in the Canadi an econony, does not nean that
this is a reasonabl e net hodol ogy in counting industries
for a specificity analysis. %3

If one is to deal with categories within the Canadian politica
econony, one mght argue that it would be inperm ssible to apply
United States statistical techniques. But is it prima facie
unreasonable to use the official Canadian categorization? Wy?
The Myjority of the Panel clains that Canadian practice, as
reflected in the docunents exam ned by Comrerce, shows a |ack of
consistency in the use of terns and groupings.** But the critical
guestion is not whether the Canadi an governnment is consistent. The
question is whether the grouping made is reasonable, in terns of
the Statute, and, insofar as there is case |law available, in terns
of prior decisions. There is anple evidence that both of these

tests are net.

Yet, the Majority of the Panel concludes that

Its [Commerce's] analysis of the record evidence in

‘M gjority Opinion, at 31.
“4d. at 33.
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deriving the nunber of industries represented by
enterprises using stunpage is circular, depending upon
the identification and | abelling of the group of stunpage
users rather than upon a reasoned anal ysis of the actual
busi nesses in which those users were engaged. . . . [T]he
| ack of reasoned analysis of the nunber of industria
users in finding them to be "too few' reveals a
mechani cal and arbitrary exercise which is not
supportabl e under U.S. | aw. 4%

Wth respect, we submt that the above statenent is factually
i ncorrect as an exam nation of the Preliminary, Final, and Renand
Determ nations will indicate. W think it quite reasonable for
Comrerce to apply statistical groupings used by the governnent of
the country bei ng exam ned, especially when they are created with
regard to the Free Trade Agreenent. Wether Commerce used the two-
di git Canadi an governnental standard industrial classification or
the four-digit standard industrial classification, the group of
i ndustries was either 2.63 - 3.95% or 3.14%of all industries in
Canada. Commerce's application of the statute did not produce a
group that covered the entire econony or even a large part of it.
It was a very small part of the econony. G ven the fact that the
group's boundaries had been described by the Canadi an Gover nnent
itself, and that the group's conposition was supported by other
substantial evidence on the record, we sinply do not see how one
can say that Commerce's conclusion was unreasonable, even if one

woul d have reached a different decision. It is supportable under

“B1d. at 37.
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Us |aw

In our view, Commerce has sustained its burden under the
Statute and Regul ations. But, for purposes of conplete analysis,
we wll address several other issues concerning stunpage
specificity that the Majority treated. The Majority's insistence
on introducing secondary and tertiary users of the products of
umber as inputs leads the Panel also to reject Commerce's
conclusion of dom nant or disproportionate user. The Myjority

states:

The Majority finds that the fact that 74%of all softwood
tinmber harvested in B.C., Alberta, Ontario and Quebec
passed through a sawm || is not probative of dom nant use
of stunpage by | unber producers given the record evidence
that sawmlling is a necessary first step in the
production of many sawn wood products. . . .40

This reasoning, if accepted, would effectively frustrate the
operation of the Statute for any itemwhich is then incorporated
into other products. Relatively few products would ever qualify as
subsidies, no matter how nuch governnental support they were
accorded. Nor do we find that the interpretation of sub-section
(iii) on domnant and di sproportionate use applied by the Majority
makes any sense. In subsection (iii) of the proposed regul ations,

the Secretary of Commerce |ooks to "[w] hether there are dom nant

“%1d. at 40.
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users of a program or whether certain enterprises, industries, or
groups thereof receive disproportionately large benefits under a
program" after |ooking at government action and nunber of
enterprises, industries or groups thereof. I f specificity has
pl ainly been established by, let us say, subsection (ii), the fact
that sone beneficiaries of the specific group benefit nore than
others is not relevant. Only if the group is not already specific
under subsection (ii) does the Secretary inquire as to whether
there is, in fact, a smaller group which is actually receiving the
lion's share. If Commerce nust, as the Myjority suggests,
"[l]ook[] within the universe of potential users to see if a subset
including the products wunder investigation are dom nant or
di sproportionate users of the program4’ the Tariff Act wll
ultimately be frustrated, for Comerce will be obliged, in an
infinite regress, to find dom nance and di sproportionality within
ever smaller groups of a group that has already been found to be

specific wthin the nmeaning of the statute.

The Majority of the Panel finds that Conmerce's determ nation
with regard to governnment discretion and governnent l[imtation is

acceptable. In its Remand Determ nation, Commerce said:

While it [the evidence] contains indications that the
provi nces maintained formal and informal, legal, and

“"\Magjority Opinion, at 42.
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institutional restrictions on the provision of stunpage,
these restrictions largely serve only to suppl enent and
conpl ement the stronger indicia of specificity resulting
from anal yses of t he nunber of users and
di sproportionate use factors, and to weaken Canadi an
conplainant's claimthat the inherent characteristics of
stunpage are the sole determnant of the pattern of
use. 408

The Mjority concludes that "Comrerce's consideration of the
evi dence regarding these two factors is not unreasonable."*® W

agr ee.

In its Remand Deci sion, the Panel instructed Conmerce to take
account of the inherent characteristics of the resource concerned.
Commerce considered but assigned little if any weight to inherent
characteristics, the very factor Canadi an Conpl ai nants consi dered
nost inportant, if not dispositive. 0 The Panel has had to
consi der whether Commerce carried its burden to "evaluate" and to
"weigh" the inportance of inherent characteristics sinply by
raising the factor and then dismssing it wth the conclusion that

"alimted group is a limted group, whatever the reason. "4

“%Commerce Remand Determination, at 45-46.

“®Magjority Opinion, at 43.

“%Compare Commerce Remand Determination, at 47 ("inherent characteristics carry no weight") with Govt. of Canada
et a., Canadian Complainants Joint Brief in Opposition to the Determination on Remand at B-41 (Oct. 12, 1993) [hereinafter
Canadian Complainants Brief] ("egpecially anomal ous to exclude inherent characteristics from consideration in this case").

“1Commerce Remand Determination, at 47.
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The problemin determ ning whether Commerce carried its burden
is that, in all fairness, it nust be acknow edged that the Panel's
instruction on this issue was not clear. On the one hand, the
Panel agreed with Commerce that inherent characteristics should not
be invoked to prove the "per se non-countervailability of natural
resource subsidies."*? The Panel noted further that use of a
programby all eligible parties does not necessarily amount to non-
specificity.*?® On the other hand, the Panel found that inherent
characteristics "could still have sone rel evance."%* But the Panel
did not discuss howthis factor could still be relevant, other than
to suggest that it mght explain why a snmall nunber of parties were
using a program If that 1is the relevance of inherent
characteristics, however, it would seemto | ead back to per se non-
countervailability, the very rule that Congress rejected, as the

Panel confirnmed.

Part of the problem is that the nature of the inherent

characteristics question with regard to natural resources appears

to call for a "yes" or "no" answer. The inherent characteristics
of a resource either do or do not limt the nunber of entities that

m ght benefit froma subsidy specific to that resource. Thus, it

“2Panel Decision (May 6, 1993), at 40.
“3d, at 41 n.111.
“41d. at 40.
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appears that Commerce nust either assign this factor no wei ght or
all the weight (as Canadian Conplainants would argue). The
Majority, in effect, wants inherent characteristics always to wei gh
agai nst specificity: "To say that this supports a finding of
specificity is to go full circle fromthe pre-Cabot stance that a
natural limtation of program users, wthout nore, rendered the
program per se non-specific, to a stance that such a natural
l[imtation actually supports a finding of specificity."#® In fact,
Commerce never said that inherent characteristics factor supports
a finding of specificity. Comrerce nerely found that inherent
characteristics was a neutral factor. | nherent characteristics

sinply explain why a group of beneficiaries is specific.

W joined the Majority of the Panel in its decision of May 6,
1993, but it was certainly not our intention, in remanding then, to
require Commerce to accord weight to a factor which, upon
consideration, it found to be irrel evant. Qur concern in this
regard is all the greater, in that the factor on which Comrerce is
being faulted here is not one in the Regul ati ons and was downpl ayed
if not excluded by Congress itself. Consideration of this factor
was i nposed by the Panel itself and is of at |east uncertain
foundation in U S. law. The Majority's conclusion nowis all the

nore surprising as the Panel itself in its decision of May 6, 1993

“SMgjority Opinion, at 42.
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said that inherent characteristics was not "dispositive. "4

G ven the dilemmas presented, Commerce wei ghed and consi dered
the specificity factors and thus anply conplied with the Panel's
i nstructions. Wholly apart from its anple conpliance with the
remand instruction, we believe that Daewoo requires this Panel to
revise its Decision of May 6, 1993 and to confirm Commerce's

finding of stunpage specificity in its Final Determination.

B. Preferentiality

On the issue of stunpage preferentiality, the Panel's renmand
instructed Commerce to exam ne Canadian stunpage prograns for
market-di storting effects.*’” A sinple finding that | ower stunpage
rates led to an increased harvest and/or |ower |og prices should
not lead to an affirmative finding of preferentiality if these

effects were not market distorting. 48

In its Remand Determ nation, Commerce protested the market

di stortion requirenment.*® Comerce argued that the Panel had

416|d.
“"Panel Decision (May 6, 1993), at 59-60.
“8|d, at 53.

“Department of Commerce, Response Brief of the Investigating Authority, at 43 (November 1, 1993) [hereinafter
Commerce Response Brief]; see also Final Determination, at 50-52.
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m stakenly relied on an wunderlying policy rationale for the
countervailing duty law to derive a market distortion requirenent
not nmandated by the | anguage of the law. % That policy rationale
cane from Carbon Steel Wire Rod from Poland. “* Wire Rod stands for
the proposition that it is nmeaningless to speak of countervail abl e
subsidies wthin the context of a non-market econony, such as
Pol and's was at the tinme. The whol e concept of a subsidy assunes
the presence of market forces that wll respond to the benefit
best owed by the governnent.“? |In its Final Determination, Conmerce
had contended that the reasoning of Wire Rod should be restricted

t o non- mar ket econom es. 423

Today the Mjority expands the neaning of Wire Rod. The
Majority argues that an exception to the presunption of market
distortion applies not only to non-market econom es, but also to a
new category of circunstances. Wthout citing to any authority,
the Majority "bootstraps” fromthe non-nmarket econony exception in
Wire Rod to carve out a new exception for markets with "special

characteristics. "4 Oh the Mijority's reading, Wire Rod

“2Commerce Response Brief, at 43.

2149 Fed. Reg. 19,374 (1984). See Panel Decision (May 6, 1993), at 50.
“22See 49 Fed. Reg. 19,374, at 19,375-76.

“ZFinal Determination, at 22587-88.

“2*Magjority Opinion, at 49.
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affirmatively establishes a market distortion requirenment, rather
than nerely stating the irrelevance of subsidies in non-narket

econoni es.

Comrerce has argued, and we would agree, that a nmarket
distortion requirement would read in to the countervailing duty |aw
an effects test that is not currently there.*® 1In contrast to the
silence in section 771(5) of the Tariff Act (i.e., the donestic
subsi di es section), Commerce pointed to the explicit instruction in
section 771A to calculate the effects of upstream subsidies on
downstream products.“*® The instant case is governed by section

771(5).

Commerce's reluctance to undertake an investigation of market
distortion finds further, and we believe dispositive, support in
the Federal Circuit's recent opinion in Daewoo. As di scussed
supra, the Daewoo court cited several factors in favor of deference
to Commerce's chosen net hodol ogy in an antidunping investigation:
reasonabl e, consistent statutory interpretation by Conmmerce;
| egi slative hi story consi st ent with that interpretation;

traditional deference to admnistrative expertise; the intricacy of

“2Commerce Remand Determination, at 53-54 (quoting Privatization section of the General Issues Appendix, Final
Affirmative Countervailing Duty Determination: Certain Sted Products From Austria, 58 Fed. Reg. 37,217, 37,259-65 (July
9, 1993)).

“%1d. at 55.
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the anal ysis required by the anti dunping | aw even under Comerce's
chosen interpretation; and the "onerous burden entailed" by the

| ower court's instruction. 4%

These sanme factors prevail in the present case. Section
771(5) says not hing about market distortion, and Commerce has never
read this factor in to its subsidy analysis. To the contrary,
Commerce has consistently examned subsidies by conparing
subsi di zed prices to market prices. Perhaps nost inportant, as in
Daewoo, the Majority's requirenent that Commerce find market
distortion as a prerequisite to an affirmati ve determ nati on may
i npose an "onerous burden."4*® As Conmerce pointed out, and as the
proceedi ngs before this Panel have denonstrated, the instruction to
make an explicit finding of market distortion "reduces the
countervailing duty law to battling econonetricians."%® Like the

anti dunpi ng | aw consi dered i n Daewoo, the countervailing duty |aw

here considered involves a "nunber of factors . . . conplicated by
the difficulty in quantification of those factors and . . . foreign
policy repercussions. . . . "4%0 | ndeed, regarding this |ast

factor—foreign policy repercussi ons—+f a dunpi ng determ nation has

“2’Daewoo, at * 14-* 25,

“2d. at *24.

“2Commerce Response Brief, at 47.
“Daewoo, at * 17.
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such repercussions, then a fortiori so does a subsidy
determ nati on. The latter is a response to government action,

whereas the fornmer is "nerely" a response to private party action.

Regarding the "onerous burden" of enploying econonetric
analysis in the countervailing duty context, the Mjority
criticizes us for exaggerating the significance of their market
distortion requirenment; they <contend that "the nunber of
investigations in which nmarket distortion need be considered at all
is very few "4 Even if our colleagues are correct, the Majority
is inposing a heavy burden not required by statute. Even a single
case, as this one denonstrates, inposes the sort of onerous burden
that concerned the Federal Grcuit in the "single" case of Daewoo.
Moreover, it is not at all clear that the nunmber of investigations
that require a finding of market distortion will prove, as the
Majority suggests, to be "very few" The Majority's reasoning
woul d apply to all natural resource subsidy investigations, and
there is no reason to think that disputes over natural resource

subsidies will not be a continued source of tension.

Mor eover, the Daewoo court found support for its holding in

t he observation that "taxes can only be recouped in their entirety

“IMagjority Opinion, at 55 (emphasisin original).
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from purchasers. "432 Anal ogously, in the present case, |ower
stunpage prices can only redound to the benefit of stunpage
purchasers (i.e., lunber producers). Even if |og output, and
therefore | unber output, does not increase (that is, even accepting
Canadi an Conpl ai nants' argunent that log supply is inelastic at
conpetitive prices), lunber producers still benefit from | ower-
t han- mar ket prices. The higher profits they reap mght, for
exanple, be reinvested in capital stock to enhance their

conpetitive advantage over tine.

We believe that the Mjority interprets Daewoo far too
narrowy. The Majority holds Daewoo to nmean that this Panel cannot
dictate how Commerce must find market distortion, inplying that
whether Commerce nust find market distortion is sinply beyond
guestion.*® The Majority reduces the inplication of Daewoo to the
conclusion that the Panel cannot require Conmerce to prefer one
met hodol ogy over another in analyzing market distortion. The
Majority asserts that "market distortion is a fundanental
assunption of countervailability under the statute,"** thereby

rendering it untouchable. This begs the question.

“2Daewoo, at * 18.
“See, e.g9., Mgjority Opinion, at 51, 54-55.
“Magjority Opinion, at 65.
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Daewoo itself did not deal with how Comerce nust anal yze tax
i nci dence but whether it nust analyze tax incidence. The Federal
Circuit held that the antidunping statute put Conmerce under no
such burden. It reached that hol ding notw thstandi ng | anguage in
the statute (on which the Court of International Trade had relied)
instructing Commerce to raise the U S. price of an investigated
good by the ampbunt of tax inposed exclusively in the honme market
"only to the extent that such taxes are added to or included in the
price of such or simlar nerchandi se when sold in the country of
exportation."4%® That |anguage fornmed the basis for a plausible
argunent that Commerce nust di saggregate taxes inposed in the hone
mar ket and adjust its calculations for taxes passed through to the
consuner only. The Court of International Trade was persuaded by

such an argunent.

Unlike the Court of International Trade in Daewoo, the
Majority in the instant case does not even have the |leg of
statutory |anguage on which to stand. As di scussed above, to
derive a market distortion requirenent, the Panel relied on
Comerce's reasoning in Wire Rod, an inapposite case concerning

subsidies in the context of a non-market econony.

For the above reasons, we dissent from the Mjority's too

519 U.S.C. § 1677a(d)(1)(C) (1980 & Supp. 1993); see Daewoo, at *6-*7.
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narrow reading of Daewoo as that decision pertains to stunpage
preferentiality. In |light of Daewoo, the Panel should defer to the
met hodol ogy enployed by Commerce in its Final Determination.
There, Commerce conpared admnistratively set stunpage rates in
each province to privately bid stunpage prices in the sane
provi nce. 436 As Commerce's analysis was consistent wth past
practice and with the statutory |anguage, its finding on stunpage
preferentiality in its Final Determination should be upheld by this

Panel .

Were we not strongly persuaded that Daewoo trunps our earlier
instruction on market distortion, we would concur in nost of the
Maj ority's reasoning on stunpage preferentiality in the present
opi nion. %" For the purposes of a conplete analysis, but strictly
as obiter dictum, we discuss below the Mjority's review of
Commerce's market distortion analysis. Wile we find the
Majority's «critique persuasive, assumng arguendo a narket
distortion requirenent, wunlike the Mjority, we would have
instructed Commerce on remand to provide explanations for the
assunptions it makes in recalculating the Nordhaus Study's

regression analysis, as discussed bel ow.

“%3ee, e.g., Final Determination, at 22,592-93 (British Columbia); id. at 22,597 (Quebec).
“"Magjority Opinion, at 56-63 (We would not concur in the Majority's remand instruction, at 63.).
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Having registered its objection to the market distortion
requi rement, Commerce went on to argue in its Remand Determ nation
t hat, neverthel ess, stunpage rate reduction does |lead to narket
distortion. Mar ket distortion, according to Conmerce, is the
increased log (and, therefore, |unber) output associated with a
fall in stunpage rates below the price that would obtain in a
conpetitive market. Inportantly, according to Commerce's theory,
the price that would obtain in a conpetitive market is a
"reservation price," higher than the highest price at which al

presently standing tinber would be cut by stunpage purchasers. 438

In setting forth this argunment, Comrerce chall enged the major
pi ece of expert testinony on which Canadi an Conpl ai nants reli ed—the
Nor dhaus Study.**® Briefly, that study concluded that tinber is a
natural resource the supply of which behaves consistently wth
Ri cardi an economc rent theory. That is, log output is fixed. No
matter how nmuch the price of tinber fluctuates between zero and
sone ceiling—+.e., the "normal range"—the quantity of tinber cut

will remai n constant. 4%

“®¥Commerce Remand Determination, at 87 et seq.

“William D. Nordhaus, The Impact of Stumpage Charges on Prices and Trade Flows in Forest Products (Pub. Doc. No.
475) (Feb. 18, 1992) [hereinafter Nordhaus Study].

“CAbove the normal range ceiling, the quantity of timber cut will fal, as relatively high marginal costs will make it
inefficient to cut certain stands or trees within stands. Prices above the normal range ceiling are in the excessive range,
according to the Nordhaus Study.
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Comrerce attenpted to rebut the Nordhaus thesis on three
grounds. First, Conmerce suggested that Nordhaus based his theory
on a flat access fee for tinber stands, as opposed to a vol une-
dependent fee.*! That argunent is plainly incorrect. Nordhaus'
statenents before Commerce confirm that his theory should apply
even if stunpage fees are assessed according to volune cut.*?
Canadi an Conpl ai nants correctly observed that Comerce had

m sinterpreted Nordhaus in this regard. 4

Second, Commerce argued that the supply of tinber is not
perfectly inelastic over the relevant price range—.e., between the
mar ket price and the governnent-established price—and that this

fact undermnes the applicability of economc rent theory to

st unpage. 4 In light of that evidence, Commerce would apply
mar gi nal cost theory to stunpage. According to marginal cost
theory, output will increase as the marginal cost of production

decreases (as when stunpage fees fall).

Canadi an Conpl ai nants correctly observed (as does the Majority

“1Commerce Remand Determination, at 59, 78, 82-83.

“2Transcript of Proceedings Before U.S. Dept. of Commerce In the Matter of Softwood Lumber Products from Canada
(Apr. 29, 1992) at 179 In.12 to 181 In.1. [hereinafter Nordhaus Transcript].

“*Canadian Complainants Brief, at C-4, C-18, C-28 to C-29.
““Commerce Remand Determination, at 77 et seq.
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t oday#*) that economic rent theory and marginal cost theory are not
i nconpati bl e. ¢ Both theories acknow edge the existence of a price
range over which the tinber harvest grows as stunpage rates fall

Margi nal cost theory would clearly apply over that range. The crux
of the stunpage preferentiality debate is whether that is the
rel evant price range. The answer depends on the strength of

Commerce's third critique of the Nordhaus Study.

Commerce argued that there are nultiple alternative uses for
forests other than stunpage. These alternative uses explain the
reservation price below which a conpetitive ower would not sel
ti mber for stunpage but instead would hold the tinber for its nore
val ued use. Since these alternative potential uses are unable to
conpete for tinber stands under the current regine (because only
ti mber processors are allowed to buy governnent tinber), prices for
stunpage are kept artificially |ow #’ Wen the governnent as owner
| owers the stunpage rate below the reservation price that would
prevail in a conpetitive market, it induces an increase in |og
output. This is market distorting, according to Comrerce, because
in a conpetitive market the tinber that is cut as a result of the

| ower stunpage rate would have been held for the higher rent it

“*Magjority Opinion, at 58-59.
“6Canadian Complainants Brief, at C-15 to C-17.
“"Commerce Remand Determination, at 78, 84-85.
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m ght fetch in non-stunpage projects. 48

If Comrerce's alternative use/reservation price theory is
correct, then the reservation price should be higher than the
ceiling of what Nordhaus calls the normal range. For over the
normal range log output is inelastic, whereas, at the reservation
price, log output nust still be sonewhat elastic. The price
difference reflects the quantity of tinber that, in a conpetitive
market, would be diverted from stunpage to other projects.
However, Commerce offered no support for the thesis that a
reservation price really would exist in a conpetitive nmarket.
Al t hough the existence of alternative uses for tinber is plausible,

Commerce offered no evidence on point.

| f Commerce's suggestion of alternative uses is incorrect,
then all tinber in a conpetitive market will be used for stunpage.
In that event, there will be no reservation price, because any tree
wll fetch nore rent as stunpage than if it were left standing.
Therefore, the conpetitive price for tinmber will fall to the point
where the maxi mum quantity will be harvested. This point is the

normal range ceiling in the Nordhaus Study.

The market distortion issue then boils down to two questions:

4“8Commerce Remand Determination, at 77-78, 87-94.
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(1) Are there alternative uses for tinber that would be exploited
in a conpetitive market? (2) Is there substantial evidence in the

record of log output elasticity over the relevant price range?

W would gently quarrel with the Mjority's view that
Commerce's burden to show market distortion could be discharged by
any nmethod other than econonetric analysis. | f the market
distortion issue boils down to a debate over the elasticity of |og
outputs in conpetitive markets, then Commerce cannot rely on
general economc theory or sinple price conparisons. Rat her,
Commer ce nust undertake sone type of econonetric analysis. Wth
respect, the fact is that Comrerce cannot avoid precisely the sort

of burden with which the Federal G rcuit was concerned i n Daewoo.

Sinmply to interpret the "evidence regarding the natural
resource market,"*° as the Panel instructed, Commerce had to
assimlate the findings of the Nordhaus Study which the Panel found
Commer ce "t horoughly m sunderstood. "%! Comerce coul d not possibly
eval uate the Nordhaus Study unl ess the agency engaged in the type

of analysis by which that study was produced. Therefore, Comrerce

“See Mgority Opinion, at 55 ("[T]his Panel has never viewed the market distortion requirement as entailing by its very
nature the employment of a particular method or technique of economic analysis.")

“pPanel Decision (May 6, 1993), at 60.
“'Panel Decision (May 6, 1993), at 55.
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could not possibly conmply with the Panel's instruction wthout

undertaki ng an econonetric anal ysis.

In a footnote, Canadian Conplainants question Comerce's
assertion of alternative uses for tinber.%2 They argue, first,
that the existence of alternative uses for tinber does not render
economc rent theory inapposite in this case. Qher quintessenti al
"rent" goods, such as land, also have alternative uses.*® This
argunment, however, msses the point that alternative uses are
rel evant, according to Commerce's thesis, over a price range in
whi ch standard margi nal cost anal ysis, not econom c rent analysis,
applies. Therefore, the analogy to |l and, for which econom c rent
theory always applies, is irrelevant in this context. Canadi an
Conpl ai nants' second argunent is that it is inappropriate to take
alternative uses into account, because these alternative uses yield
non-priced outputs which would be ignored in a conpetitive

mar ket . 454

The strongest support Canadi an Conpl ai nants offered to refute

the existence of a reservation price in conpetitive markets was the

“2Canadian Complainants Brief, at C-33 n.31.

“3d.

®d. at C-33n.31. What Canadian Complainants mean by non-priced outputsis unclear. They could be referring to the
suggestion that one aternative use for forests is tourism. While forest tourism might not yield much fiscal income, its
contribution to genera public welfare might implicitly be valued more highly than the highest price this timber would fetch
as stumpage.
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regression over a wde range of prices that is the focus of the
Nor dhaus St udy. In support of his theory of economc rent,
Nor dhaus undertook a case study of B.C. and found that "[t]i nber
production shows virtually no response to stunpage charges. "
In sone cases in that study although stunpage rates rose by 700% or

nore over the period of the test, there was no correspondi ng change

in volune of |ogs harvested. %®

Commerce challenged this study as being insufficiently
rigorous, since it exhibited heteroskedasticity when Commerce tried
toreplicate its results.*® Furthernore, after nmmking corrections
for heteroskedasticity, Commerce purported to show that | og output
is in fact elastic over the relevant price range. Canadi an
Conpl ai nant s count ered t hat Commer ce m si nterpreted t he
inplications of heteroskedasticity. The possible statistical
error, clainmed Canadi an Conplainants, may represent a technica
probl em but does not detract fromthe concl usions of the Nordhaus
St udy. "  Nordhaus hinself pointed out, further, that Commerce's
response to finding heteroskedasticity in the Nordhaus

regression—the steps Comerce took to try to explain and correct

“SWilliam D. Nordhaus & Robert E. Litan, Empirical Anaysisof the Effect of Stumpage on Timber Harvesting: A British
Columbia Case Study (Mar. 5, 1992) in Canadian Complaints' Joint Case Brief Concerning Alleged Stumpage Subsidies
and Preferentidlity, vol. 111-B, Attch. 111-3 (Apr. 21, 1992) at 3, Charts 1-12; see also Nordhaus Transcript, at 188-89.

“6Commerce Remand Determination, at 112-15.

“"Canadian Complainants Brief, at C-46 to C-48.
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for the error—was contrary to "standard procedures. "4

Thus, in an eery confirmation of Daewoo®s warning, the debate
over stunpage preferentiality seenms to have been channeled into a
debate over the arcane statistical concept of heteroskedasticity.
| ndeed, much, in this approach to the problem nmay turn on the
accuracy of the Nordhaus regression. | f the heteroskedasticity
exhibited in the regression is insignificant, then the evidence
that log output is inelastic over a wide price range would seemto
support Canadi an Conpl ai nants. On the other hand, if the
het eroskedasticity is significant and Commerce has correctly
adjusted for it, then Coormerce's finding of |og output elasticity

woul d seemto support its affirmative finding of market distortion.

The problemis, as the Majority has stated, "that Commerce has
conpletely failed to explain the reasons or assunptions behind its
[recal cul ations]."%*® W would therefore concur in the Majority's
reasoning in its discussion of Conmmerce's reworking of the Nordhaus
Study.%° W agree that "it is crucial that Commerce fully explain

its assunptions and nethodol ogy. "% Conpl ex econonetric nodels,

*“Ailliam D. Nordhaus, Comments on Commerce's Analysis of Stumpage Elasticity, in Canadian Complainants' Brief,
at App. A at 6.

“Magjority Opinion, at 63.
“0|d. at 60-64.
“l1d. at 62.
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such as those presented to this panel, are too mani pul able to be
meani ngful w thout sone justification for inputs and base

assunpti ons.

However, unlike the Majority, we would remand to Conmerce to
give the agency an opportunity to explain its recalculation
assunptions. The Majority avoids this result by arguing that even
if one accepts the validity of Comrerce's recal cul ati ons arguendo,
the log output elasticity Commerce found (.08) is too small to
reach an affirmative conclusion of preferentiality.*? W do not
believe that the Majority is entitled to go so far. How nuch | og
output elasticity is enough to support Commerce's reservation price
theory is a question of fact for Commerce to find and for this
panel to review for substantial evidence of the record. Wth all
due respect to the Majority's concern for expense and del ay, %% it
is ultra vires for this body to make an independent finding of
fact. The proper response to Comerce's failure to explain its
recal cul ati on assunptions is a remand with instructions to provide

t he appropriate expl anati ons.

For the above-stated reasons, we woul d have concurred (were it

not for Daewoo) in the Mjority's reasoning on Commerce's

“21d. at 63-64.
“31d. at 63.
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recal cul ation of the Nordhaus regression, but we would dissent from
the Mjority's refusal to remand to Commerce for further

expl anat i on.

For the reasons el aborated above, however, we would confirm
Commerce's finding of preferentiality in stunpage prograns, w thout
reference to the Nordhaus Study, on the basis of a nethodology it
has consistently used in nmarket econom es which does not require a

denonstrati on of market distortion.

1V. Log Export Restrictions

A. Specificity

As we woul d uphold Commerce's finding of stunpage specificity,
a fortiori we woul d uphold Commerce's finding of LER specificity.
The universe of LER beneficiaries does not include |ogging
enterprises and is, therefore, even snmaller than the universe of

st unpage beneficiaries.

We concur in the Myjority's rejection of the argunent
proffered by the Canadi an Conpl ai nants that LERs are non-specific

because their Dbenefits redound to secondary and tertiary
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purchasers.“* By that |ogic, any subsidy, no matter how snmall the
group of direct beneficiaries, could be found to be non-specific.

This would vitiate the purpose of the countervailing duty |aw.

The Majority rejects LER specificity principally because this
result nust follow fromits rejection of stunpage specificity.
This result nust follow because "Commerce has asserted that the
same analysis applies to both groups. "4 The Majority then
proceeds to challenge Comerce's inclusion of integrated |og
processors in the universe of LER beneficiaries on the ground that
these enterprises do not purchase |logs and cannot, therefore,

benefit from LERs.

W wite briefly to address the Mjjority's argunment for
excluding integrated |og processors. We believe that Comrerce

properly included integrated | og processors for three reasons.

First, although they own stunpage, integrated processors still

participate in the log market. As British Colunbia described the

Vancouver log market 1in its questionnaire response: "The
i ntegrated conpanies use the log market to sell log sorts for which
“4d. at 70-71.
“5See id. at 72.
9],
62

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



t hey have no suitable manufacturing facilities and purchase log
sorts that are suitable and required by their various processing

facilities. "4

Second, integrated conpanies benefit to the extent that LERs
reduce the price they pay for governnent stunpage. Even if one
rejects Coormerce's reservation price thesis in favor of Nordhaus's
econom c rent thesis, integrated conpanies that buy stunpage from
t he governnent nust benefit from LERs. Dr. Nordhaus assunes that
the price that tinber would fetch in a conpetitive market is the
ceiling of what he calls the normal range. Dr. Nordhaus woul d
surely agree that the normal range ceiling—the highest stunpage
rate at which all available tinber will be cut—awould be higher in
a world without LERs than in a world with LERs. For, absent LERs,
demand for tinber would grow to reflect opportunities in the export
market. Therefore, to the extent that LERs artificially depress

the conpetitive stunpage rate, integrated conpanies benefit.

Finally, integrated producers benefit fromreduced opportunity
costs. The Canadi an Conplainants reject this third argunent,

citing Anhydrous and Aqua Ammpnia from Mexico*® for support. 4

“67British Columbia Response, Countervailing Duty Questionnaire (Pub. Doc. 101) BC 11-54 (Dec. 13, 1991) (emphasis
supplied).

%848 Fed. Reg. 28,527
“%See Canadian Complainants Brief, at E-67 n.167.

63

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



However, in Anhydrous and Aqua Ammobni a, Conmerce did not preclude

itself fromlooking to opportunity costs to support a finding that

an integrated conpany benefits froma subsidy. Anhydrous and Aqua

Ammoni a concerned, in relevant part, the opportunity costs to
Pet rol eos Mexi canos (Penex) for obtaining natural gas fromwhich to
produce amoni a. Penex was an integrated producer which got its
natural gas frominternal sources. Petitioners had urged Commerce
to | ook at Penmex's opportunity costs for natural gas as evidence
that Penmex received preferential treatnment when conpared wth
ammoni a producers that purchase their natural gas. Comrerce did
not find that opportunity costs could not be | ooked to. Rather, it
found that Penmex's internal costs in fact "exceeded the price of
natural gas for industrial wusers in Mxico at the tine."

Ther ef ore, Anhydrous and Agua Ammobni a does not preclude Conmerce

froml ooking at opportunity costs in this case. Moreover, in his
di scussi on of stunpage, Canadi an Conpl ai nants' own expert descri bes
t he operations of integrated producers thus: "Under conpetitive
conditions, a profit-maximzing firm would operate each division
i ndependently, valuing the other division's inputs or outputs at
"transfer prices' equal to nmarket prices."4?° Therefore, an
integrated tinber processor that does not purchase logs still
benefits from LERs to the extent that it operates each division

i ndependent | y.

4°See Nordhaus Study, at 26.
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For the above-stated reasons, we nust dissent from the
Majority's conclusion on LER specificity. W would uphold

Commerce's affirmative finding.

B. Existence of a Subsidy

Al t hough we concur in the Majority's conclusion that B.C. |og
export restrictions do provide a subsidy to donmestic |unber
manuf acturers, we believe the Majority's opinion fails to deal with
conpelling evidence that led us to reach that conclusion: the
persistence of an export/donmestic price gap after proper
adj ust nent s. Because this was a basis for our conclusion, we

believe it is necessary to explain our reasoning here.

At its core, the "direct and discernible effects" standard
tests to see whether a gap exists between the export and donestic
log prices that is only attributable to | og export restrictions.
Q her factors which possibly cause the gap nust be elimnated to

isolate the export restraints' effects. 4"

All parties accept that the exported logs are of higher
quality than those sold donestically. To the extent this quality

differential is reflected in the export/donestic prices gap, it

“"These factors may include differences in the species, grades, and quality of export and the additional costs of exports
(e.g., transportation, additional towing, sorting).
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must be adjusted out. According to Comrerce, species and grade
differences account for this quality differential. In the
Preliminary Determination, Commrerce expl ai ned:
[ B] ecause the species and the grade mx in the export and
donestic markets are different, we adjusted this weighted
average donestic log price for the different species-
grade distributions between the two markets. This was
done so that the donestic price would mrror the

benchmark [export] price and a fair conparison could be
made. 472

Commerce also adjusted for <certain costs incurred in the
exportation process: dry land sorting, volunme |ost, and export
transportation costs.*?® In the Final Determination, Conmerce nade
these adjustnments to reach an export/donestic price gap of
Cdn$7.31. The Canadi an Parties argue that an additional factor—-a
wi t hi n-grade adjustnment—s required. In fact, according to the
Canadi an Conpl ainants, there is no export/donmestic price gap if
Commerce adjusts for a falldown sort costs or within-grade quality

di f f erences.

In its Remand Decision, the Panel accepted that such an

addi ti onal adjustnment was necessary. The Panel stated:

The Panel finds that neither Commerce's decision to

“2Preliminary Determination, at 8816; see also Final Determination, at 22,616.
“1See Final Determination, at 22,618-19.
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i ncl ude the di mni shed value of the falldown sort as an
export cost nor its decision not to adjust for wthin-
grade difference is supported by substantial evidence on
the record. The determnation is therefore remanded to
Comerce for either recalculation of the export cost
adjustnment to include the dimnished value in the
fall down sort or adoption of a w thin-grade adjustnment. 4

The Panel's decision here may have been based upon a confusion
Upon review, it appears that in the Final Determination Commerce
did support its decision not to include either a falldown sort or

W t hi n-grade adjustnment, as we will explain bel ow

On remand, Commerce continues to maintain that "a) the
di m ni shed value of a falldown sort is not a cost of exporting, and
b) a within-grade adjustnent is not required."4> W wll address

each of these seriatim.

a. Falldown Sort Adjustment

The "falldown sort"” consists of "the logs left in the boom
after the top quality logs have been renoved for export."#4

Conmerce recognizes that "the falldown sort that remains after

“"pPanel Decision (May 6, 1993), at 124-25 ("The determination is.. . . remanded to Commerce for either recalculation
of the export cogt adjustment to include the diminished val ue of the falldown sort or adoption of awithin-grade adjustment.").

45Commerce Remand Determination, at 174.
“"*Panel Decision (May 6, 1993), at 124.
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export | ogs have been renoved froma donestic sort is worth |ess
than an average domestic sort."#7 The price differential, which
the Canadi an Parties first valued at C$10. 40, 4’® represents speci es
and grades differences, for which Comrerce already adjusted.*"®
Because the falldown sort is sold for its market value, it is not
an additional cost of exporting. It would have been appropriate to
view the falldow as a cost only if it were not marketable as a
result of the renoval of the export quality conponent and the
exporter would have to pay soneone, as it were, to renove the
fal |l down. I ntroducing a falldown sort adjustnment would doubl e-

count the species/grade adjustnent.

b. Within-grade adjustment

Comrerce also opposed nmaking the wthin-grade adjustnent.

Commerce explained that there is "no evidence that only the high

“"Final Determination, at 22,619-20.
“®This value was for one species the Douglas Fir; therefore the value represents only agrade adjustment.

“®In footnote 34 of the Final Determination, Commerce explained the relationship between the "falldown sort cost" and
the species/grade adjustment. (The"camp-run sort” isthe collection of total logsin the boom representing the entire harvest
of aforest stand, prior to theremova of the "export sort.") Based on a hypothetical example BC provided Commerce during
verification, Commerce compared the incremental gain of the export sort to the incremental loss of the falldown sort. The
gain ($29,250) is the export price ($120/m3) less the camp-run price ($70/m3) times the export volume (585 m3), while
the loss ($6,083) is the camp-run price ($70/m3) less the value of the falldown ($54.60/m3) times the falldown volume.
Thisyields a difference of $23,167 or an incremental gain of $23.17/m3. "That this replaces the species and
quality adjustment is evidence from the fact that all camp-run logs are al sorted into export or falldown sorts, and the dry
land sort isasort by grade and species” Moreover, theincremental gain of $23.17/m3 was similar to the species and quality
adjustment used in this determination. Final Determination, at 22,620.
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quality logs within a grade were exported."#°  Thus, Comerce

argues, there is no basis to justify such an adjustnment. 1In the

Final Determination, Conmerce reasoned:

[We do not contest that a quality range can exist wthin
statutory log grades. However, we were presented no evidence
that only the high quality logs wthin a grade were export ed.
Because we have no evidence of a wthin-grade average
difference between exported and donestic |ogs, we cannot
accept that such an adjustnent is in order, nuch |less quantify
the difference or nmake an adjustnent to the export value
More inportant, we have no reason to believe that the
speci es/ grade adj ustment we nade does not account for wthin-
grade differences. %!

Arguably, this | anguage sufficiently explains Conerce's decision
not to include a within-grade adjustnent. In finding otherw se,

the Panel was in error.

Nevertheless, to conply with this Panel's remand, Commerce
calculated a wthin-grade adjustnent. As di scussed above, the
Canadi an Parties urged this additional adjustnment to account for
the price differential between the average donestic sort and the
fall down sort (Cdn$10.40). Commerce reasoned, that if a wthin-
grade factor exists in this difference, it is only one part of the
total differential attributable to all quality differences

(Cdn$10.40 or 14.86%; species and grade differences also

480Commerce Remand Determination, at 175.
“1Ejnal Determination, at 22,620.
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contribute to the Cdn$10.40 gap. To calculate the wthin-grade
adj ust nent accordi ngly, Comrerce took the total quality
differential and subtracted the grade adjustnent it already nade
(9.25%9 to arrive at a within-grade difference of 5.61% %2 The
Panel concludes this wthin-grade calculation is reasonable and

satisfies the Panel's remand i nstruction.

In its Response Brief, Commerce denonstrates that even if one
applies the "within-grade adjustnent” proposed by the Canadi an
Parties (i.e., the full Cdn$10.40), an export/domestic price gap
persi sts. Comrerce points out, and the Panel agrees, that the
Canadi an Conplainants mscalculated the export/donmestic price
gap. 4 The Canadian Parties' "benchmark export price" was
i ncorrect because it i ncl uded t he "price equal i zati on
adj ust ment . "4 The price equalization adjustnment "accounts for
the extent to which a rise in donestic prices followwng the lifting
of the export ban mght be acconpanied by a fall in export
prices. "4 Thus, it should not be included in a calculation to

denonstrate the presence (or absence) of a price gap when the log

export restrictions are in effect. Commerce adds that even if the

“82Commerce Remand Determination, at 176; see also Coalition for Fair Lumber Imports, Brief in Support of the
Department of Commerce's Determination on Remand 1V-64 to IV-65 (Nov. 1, 1993) [hereinafter Coalition Brief].

“8See Canadian Complainants' Brief, at E-12.
“#Commerce Response Brief, at 98.
“®Coalition Brief, at IV-12 to 1V-13; See also Commerce Response Brief, at 98 n.102.
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price equalization adjustnment should be included, the Canadi an
Parties use the Incorrect price equalization adjustnent; with the
correct price equalization adjustnment, a Cdn$8.86 price gap stil

remai ns. 486

C. Not Applving the Within-Grade Adjustment to

Other Regions

Al t hough Commerce applied this within-grade adjustnment to the
Coastal region, the agency refused to apply the same, or a simlar,
adjustnent to Tidewater, Border, and North/Central Interior |ogs
(collectively, the Interior).*” According to the Coalition, the
record shows that these regions have "a greater consistency of the
product” which "indicates that there are few or no quality
differences."%® Comerce simlarly asserted: "The record evidence
confirnms that there is no neasurable quality differential between
export logs and donestic |logs anong the |logs harvested in the
Interior."%® Under such conditions, there is no need for a grade

or within-grade adjustnent. This determnation is supported by the

“%Commerce Response Brief, at 99-100.

“8’Commerce Remand Determination, at 176.

“8Codlition Brief, at 1V-65.

“Commerce Response Brief, at 115; Commerce Remand Determination, at 171-72, 176, citing B.C. Verification Report
(Apr. 15, 1992), at 7, 21-22 (recognizing that in the Interior, there is only one sawlog grade) and at 52 (quoting MOF

officids: "export costs from this area [the interior] might be less because the greater consistency in the product would lead
toeasier sorting . . . .").
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evidence in the record.

V. Calculation Issues

Since we conclude that LERs do confer a subsidy and, for the
reasons explained in this dissent, we find that LERs benefit a
specific wuniverse of recipients, we nust address the LER

cal cul ations which the Majority has declined to reach

The Panel's remand included six instructions to Comrerce on
calculating the effect of |og export restrictions. Commerce was to
consi der each of these calculations if it affirnmed, as it has, its
finding that LERs confer a direct and discernible benefit on | unber
pr oducers. In its Remand Determ nation, Commerce followed the
Panel's instructions on each of the six calculations. As
Conmerce's responses to the Panel's instructions on cal cul ati ons
are supported by substantial evidence on the record, they should
have been affirmed. We will consider Commerce's response to each

of the calculation instructions in turn.

A. Inclusion of North/Central Interior

In evaluating British Colunbia s LER program Conmerce divided

the province into four regions: coast, tidewater interior, border

72

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



interior, and north/central interior. Commerce included all but
the last region in its Final Determination. It justified exclusion
of the north/central interior on the ground that l|ogs would
probably not be exported fromthat region even if LERs were |ifted,

and therefore, the region enjoys no benefit from LERs. #®°

The Panel asked Commerce to reconsider its exclusion of the
north/central interior in light of the Coalition's argunent that
the effects of export restraints ripple throughout the province,
even to regions fromwhich exports are unlikely, due to exorbitant

cost . 49t

In its Remand Determ nation, Commerce reversed its earlier
determnation on the north/central interior. It reasoned that | ogs
need not be exported (or potentially exportable) froma particular
region for the price effects of LERs to be felt in that region
This conclusion is based on three prem ses: 1) correlation of
prices throughout the interior regions; 2) overlapping of
i ndi vidual markets wthin the province and conpetition anong
over | appi ng markets; and, 3) applicability of the "law of one

price" within a market.*2 The correlation of prices is evidence

“0Final Determination, at 22,615.

“'Panel Decision (May 6, 1993), at 120.
492Commerce Remand Determination, at 158, 159, 164.
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denonstrating the transm ssion of price effects fromone part of
the province to nore distant regions. The mechanism for this
transmssion is the overlapping of individual markets, as Comrerce
illustrates with a diagramduplicated fromthe Coalition's brief. 3
Where nmarkets overlap, they conpete. Thus, if A and B are two
overl apping markets for logs, such that only B is a potential
exporter of logs, A wll still feel the effects on B of the
elimnation of LERs. Mor eover, according to the "law of one
price,” Awll feel those effects not only where A overlaps with B,
but throughout the entire area of A And in turn those effects
Wil set the ternms on which A conpetes with overl appi ng narket C,
whether or not C is a potential exporter.4* Thus, Commerce
concl udes, physical barriers inpeding the export of |logs fromthe
north/central interior "[are] irrelevant to the analysis of price
movenments from the border Interior northward throughout the

north/central Interior."4%

The Canadi an Conpl ai nants object to Commerce's decision to
include the north/central interior on two grounds. First, the

Canadi an Parties claimthat any ripple effect nust dissipate as

“B31d. at 161.
*4d. at 164-65.
“BNd. at 167.
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price transm ssion noves further into the interior.?*® Second, if
the ripple effect is as robust as Commerce clains, then there
should be no gap between export and donestic prices, because
exports fromcertain parts of the tidewater interior, exenpted from
LERs by Orders in Council, would have an effect rippling deep into

the interior.*7

In response to the Canadian Conplainants's first argunent,
Commerce refers to substantial record evidence pointing to a high
correlation between log prices throughout the interior. %% I t
appears that this evidence is primarily the Kalt Study and "price
data covering 17 consecutive quarters ending with the first quarter
of 1992."4% Addressing the Canadi an Conpl ai nants' second point,
Commerce points out that the areas exenpt from LERs hold this
status precisely because the stands covered by the exenption
"cannot be profitably harvested . . . . [and] would only be
harvested for export, if it were profitable to do so."5%
Simlarly, the Coalition observes that the price effect of the LER

exenption applicable to certain parts of the tidewater interior

“%Canadian Complainants Brief, at E-58 to E-59.
“7|d. at E-62.

“%®Commerce Response Brief, at 110.

*|d,

0|d, at 105.
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(i.e., North Kalum is not transmtted el sewhere in the province
because "there is no demand for North Kalum | ogs and no demand for

logs within the North Kal um area. "5%

Commerce has supported through substantial evidence on the
record its inclusion of the north/central interior in calculating

the benefit conferred by LERs. W would affirmthis finding.

B. Domestic Price: Log Purchase Price Index

The Panel instructed Conmerce to adjust its calculations for
inflation using the | og Purchase Price Index (PPl), rather than the
nore general PPl applicable to all goods.%? Comerce conplied with
this instruction and cane up wth an adjusted donestic |og price of
$38.09 for the border and north/central interior.% Neither the
Canadi an Conplainants nor the Coalition objected to this

adjustnment. We would affirmit.

The Canadi an Conpl ai nants continue to chall enge Commerce's
construction of donmestic prices for the interior regions.

Specifically, the Canadian Conplainants contest reliance on

lCoalition Brief, at 1V-50.
%2Panel Decision (May 6, 1993), at 121.

SBCommerce Remand Determination, at 169.
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Statistics Canada data, reliance on transfer prices reported by
vertically integrated enterprises, and application of the export
price-donestic price ratio observed on the coast to the interior. 5"
Comrerce responds by noting that, in constructing the donestic
price for the interior regions, it relied on the best information
avail able on the record. [|f the Canadi an Conpl ai nants cast doubt
on the reliability of data provided by its own statistics bureau
wi thout offering any alternative source of information,3° Comrerce

may rely on the evidence in the record.

In its first opinion, the Panel took note of the factors
Commerce used to construct the domestic price in the interior.?3%
The Panel did not comment on or question these factors and did not
instruct Comerce to reconsider those factors on remand. |In our
view, Commerce's construction of the interior price is a reasonabl e

application of the evidence on the record and shoul d be affirned.

C. Species/Grade Adjustment

In its Final Determination, Commerce adjusted its nmeasurenent

of domestic log prices so that, in conparing themto export prices,

%See Canadian Complainants Brief, at E-45 to E-50.
%%5Commerce Response Brief, at 105-06.
%Panel Decision, at 120.
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the effect of LERs would not be distorted by other, irrelevant
factors. Therefore, Conmmerce rai sed donestic prices to account for
t he superior species and higher grade logs typically sold for
export. Commerce did not, however, vary these adjustnents between
the coast and the interior, although it acknow edged that |ogs from

the interior are generally of "lower quality."5

The Panel instructed Commerce to nake a separate species/grade

adj ustnent for logs fromthe interior.?>%

Comrerce recalculated species adjustnents for the three
interior regions and canme up with a 3.25% adjustnent for each
region, conpared with a 14.42% speci es adjustnent for the coast. %
Citing statenents by B.C. Mnistry of Forests officials that
confirmed the consistency of grade in the interior, Conmerce nade
no adjustnment for grade, while mintaining a 24.58% grade

adj ustnment for the coast. 59

Nei t her the Canadi an Conpl ai nants nor the Coalition objected

to this redeterm nation. As it 1is supported by substantial

%’Final Determination, at 22,616.

*%panel Decision (May 6, 1993), at 122.
%®Commerce Remand Determination, at 171.
S01d, at 171-72 & n.303.
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evi dence on the record, we believe that Commerce's species/grade

adj ustnments shoul d be affirned.

D. Elasticity Assumptions

Commerce's conclusion that LERs confer a benefit on the B.C
| unber industry by reducing the donestic price of |ogs and
i ncreasing the export price of logs relied principally on a nodel
devel oped by M chael Margolick and Russell Uhler, as updated in an
April 1992 review by Carl A Newport. The nodel as updated
denonstrates that "after renoval of the export restrictions, [the
B.C. log market price] would be 27 percent higher, and the
corresponding Pacific Rim nmarket price 18 percent |ower."%! The
Mar gol i ck-Unl er nodel is based on certain assunptions about the
relative elasticities of supply and demand for logs in both the
donestic and export markets. These elasticities, reflecting the
sensitivity of supply and demand to changes in price, determne the

size of the effect if LERs were renoved.

The Panel found that the Newport update had relied on the
el asticity assunptions posited six years earlier by Mrgolick and

Uhl er. %2 The Panel agreed with the Canadi an Conpl ainants that it

*'Final Determination, at 22,618; see also Newport, Review and Update, at 10.
*2Panel Decision (May 6, 1993), at 123.
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is possible that systemw de changes in the | og nmarket since 1986
may warrant adjustnent of the elasticity assunptions. Accordingly,
t he Panel remanded to Commerce "for express consideration of which
of the Margolick-Uhler elasticities assunptions for supply and

demand t hey adopt. "5

In its Remand Determ nation, Commerce noted first that changes
in the market cited by the Canadi an Conpl ai nants, such as opening
of the Russian |l og market and inposition of |og export restrictions
in the US. mrket, did not support changing the elasticity
assunptions made in the 1986 study. Comrerce found "no record
evidence indicating that the net effect of these changes has

significantly altered supply and demand in the Pacific Rim"54

Second, Commerce reiterated the observation nmade in the
original Margolick-Unhler Study that the effects of lifting the LERs
remain substantially simlar over a range of elasticity

assunpti ons. 5%

Therefore, absent substantial evidence suggesting that it

S81d. at 123.
S4Commerce Remand Determination, at 152.
3d. at 153 (citing Margolick-Uhler Study, at 12).
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shoul d do ot herwi se, Comrerce mai ntai ned the base-case elasticities

used by Margolick and Uhl er. 5

The Canadi an Conplainants respond to this conclusion by
asserting that Comerce erred in its failure to factor out the
effect of U S |log export restrictions.®’ However, the Canadi an
Conpl ai nants point to no record evidence denonstrating that, in
conjunction with other systemw de changes, |og export restrictions

inthe US warrant alteration of the base elasticity assunptions.

Commer ce considered the record evidence and concl uded that no
changes should be nade in the base elasticity assunptions. In
expressly finding, based on the record evidence, that the base
assunptions continue to obtain, Commerce conplied with the Panel's

instruction. |Its finding should be affirned.

E. Economic Adjustment to Export Price

The Panel's fifth calculation renmand i nstructed Comrerce to

reconsider its adjustnent of the export price that would prevail if

LERs were lifted.?58 In its Final Determination, Commerce had

581d. (The base case elagticity assumptions are set out in the Margolick-Uhler Study, at 9.)
"Canadian Complainants' Brief, at E-69.
*®pPanel Decision (May 6, 1993), at 124.
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applied the Newport Update of the Margolick-Unhler Study to
cal cul ate the expected decrease in export price.%® Commerce took
t he percentage decrease in export price found by Newport and
applied this percentage decrease to Commerce's data. On renand,
Commer ce acknow edged error in making this adjustnent.®° Wat it
shoul d have done was take the reduction of the gap between export
and donestic prices found in Newport's update and cal cul ated a new
(post-LER) export price that would yield a proportionate reduction
in the gap in Comerce's data. Comrerce nade the appropriate
recal cul ation on remand by "adjust[ing] export prices dowward to

account for 48.89 percent of the price gap."®*

The Canadi an Conpl ai nants argue that notw thstanding this
adj ustnment, Comerce has still neglected to account for two
economc factors in recalculating export price which, if accounted
for, would erode the supposed benefit attributable to LERs. First,
t he Canadi an Conpl ai nants claimthat Comrerce has failed to include
exports from the interior regions in calculating the post-LER
export price. The Canadi an Conpl ai nants mai ntain that inclusion of

potential exports from these regions would reduce the post-LER

S1%Final Determination, at 22,617.
520Commerce Remand Determination, at 172.
521|d.

82

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



export price to the current donmestic price.%? Second, the Canadi an
Conpl ai nants claim that Commerce has failed to factor out the
fee-in-lieu of manufacturing, thereby nmagnifying the price gap

attributable to LERs. 5%

To the Canadian Conplainants' first argunent, Conmerce
responds (correctly) that the Canadian Conplainants erred in
conmparing the post-LER export price to the current donestic
price.%* An accurate evaluation of the effect of LERs requires a
conmparison of the current export price with the current donestic
price and a conparison of the post-LER export price with the
post - LER donestic price. Mreover, if the Canadi an Conpl ai nants
assertion is correct, then upon lifting LERs there should either be
no gap between the donestic and the export price, or the donestic
price should in fact be higher than the export price. Yet the
Canadi an Conpl ai nants point to no evidence on the record supporting

its hypothesized elimnation or reversal of the price gap.

Nei t her Comrerce nor the Coalition appears to respond to the
Canadi an Conpl ai nants' contention that Comrerce should have

factored out the export levy in its adjustnment of export price. It

22Canadian Complainants' Brief, at E-73.
523|d.

**Commerce Response Brief, at 98.
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may be that Commerce assuned (and it may not be unreasonabl e) that
elimnating LERs would be acconpanied by elimnation of the
fee-in-lieu of manufacturing. |In any event, Commerce did find in
its Final Determination that for regions currently exenpt from LERs
the maxi mum fee-in-lieu of manufacturing is 15 percent.%® Perhaps
Commer ce assuned that absent LERs the export |evy would remain at

a simlar |evel.

As Commerce has not explicitly addressed the export levy in
its Remand Determ nation, the Panel should have instructed Commerce
on remand to articulate the assunptions it nakes regardi ng export
levies in a no-LER world. If evidence on the record indicates that
such fees would remain in place, then Comerce should adjust its
cal cul ation of export price consistently with that finding. W

woul d have renmanded on this natter

F. Falldown Sort/Within-Grade Adjustment

As di scussed above, when conparing donestic to export prices,
Comrerce isolates the effect of LERs by adjusting prices in a way
that wll hold other factors constant. While the parties agree
t hat these other factors include the superior species and higher

grades typically dedicated to export, they disagree over whether a

5%Final Determination, at 22613.
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further refinement should be nmade to account for wvariations of
quality within a grade or, alternatively, to account for the cost
of sorting the logs cut according to quality (i.e., "falldown
sort"). On remand, the Panel instructed Conmerce to recal cul ate
export costs either by incorporating the costs of a falldown sort

or by nmaking a within-grade adjustnent. 5%

As expl ained above in detail, we believe that Comrerce was
reasonabl e to cal cul ate any within-grade adjustnent by determ ning
the difference between the Canadi an Conpl ai nants' total falldown
adj ustnent and Commerce's own grade adjustnent. No evidence in the
record suggests that this gap m ght represent sonething other than
within-grade quality differences. Mreover, we agree wth Conmerce
that there is no reason to apply the within-grade adjustnment to the
interior if the quality differences on the coast are virtually
non-existent in the interior. W would confirm Commerce on these

fi ndi ngs.

%6Panel Decision (May 6, 1993), at 124-25.
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Lunber 11l is a difficult case both because of the first

i npression character of many of the questions it raises and al so
because of the enornous inpacts a decision wll have on the
political economes of the two states that have established the
Free Trade Agreenent. It is a matter of public record that the two
governnents have agreed to negotiate a consensus approach to the
probl em of subsidies in the next two years. The political branches
of governnents nmay nmake new law in regard to this matter. A
bi national panel, charged as it is in this case wth the

application of United States |aw, nay not.

| SSUED ON DECEMBER 17, 1993

SIGNED I N THE ORI G NAL BY:

M chael Rei sman

M chael Rei sman

Mort on Poneranz

Mort on Poneranz
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