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INTRODUCT ION:

In its decision of August 16, 1993, this Binational Panel
("Panel ™) affirmed in part and remanded in part the final
affirmative countervailing duty determ nation of the United
States Departnent of Commerce, International Trade Adm nistration
("I'TA") concerning Pure and All oy Magnesium from Canada.! The
Panel remanded the | TA' s determnation in two respects:

(1) for the ITAto explain why, in determning the specificity
of the SDI program subsidy, the ITA conducted its

"di sproportionality"” analysis on an enterprise-by-enterprise
basis rather than on an industry-by-industry basis; and

(2) for the ITAto explain why its use of Internal Revenue
Service (IRS) depreciation tables for the useful |ife of
equi pnent in the industry accurately reflects the conmerci al
and conpetitive benefits received by Norse Hydro Canada from
grants it received for the purchase of pollution control
equi pnent .

Upon review of the I TA's renmand determ nati on, the
applicable law, and the witten subm ssions of the parties, the

Panel Affirms.

Disproportionality Analysis: Industry-by-Industry versus
Enterprise-by-Enterprise Basis.

In determ ning whether the SDI program conferred a
countervail abl e benefit upon NHCI, the ITA relied upon the

"di sproportionality” prong of the specificity test inits

. Fi nal Affirmative Count ervailing Dut y
Determ nation: Pure and Alloy Mgnesium from
Canada, 57 Fed. Reg. 30946 (July 13, 1992).
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proposed regul ations. 2 The | TA conpiled and revi ewed the
information on an enterprise-by-enterprise basis, rather than on
an i ndustry-by-industry basis. This Panel held that, while the
| TA has the discretion to conduct its analysis under either
basis, it was obligated to present a sufficient explanation for
what ever choice it made in exercising that discretion. Panel
Deci sion at 36-37. Accordingly, the determnation with regard to
di sproportionality was remanded for the ITA to "reconsider the
exercise of its statutory discretion as to whether the

di sproportionality anal ysis should be conducted on an enterprise
or industry basis and to provide to the Panel a cogent

expl anation why it has exercised its discretion in a given
manner." 1d. at 39.

In its Remand Determ nation, the I TA explains that the
Gouver nenent du Quebec ("G0Q') had supplied it, in response to
the countervailing duty questionnaire, with the list of
i ndi vidual SDI programrecipients. Remand at 4.® The data had
not been provided to the ITA on an industry basis. The ITA
expl ains that the GOQ response data contained all that it needed

to conduct the disproportionality analysis on an enterprise

2 Countervailing Duties, 54 Fed. Reg. 23,366 (1989).

8 Because the SDI program had not been alleged
initially by the petitioners, the ITA had not
included it in the original questionnaire. o
provided the information in response to a general
"catch-all" question about m scel |l aneous subsi di es.
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basi s. The | TA asserts that, in order to have conducted the

di sproportionality analysis on an industry basis, it would have
had to engage in the exercise of determ ning which industries the
various enterprises belonged to. The ITA as an initial matter,
al so woul d have had to determ ne how to classify the industries.
NHCI and SDI, the agency which adm nisters the program each
proposed nunerous industry categories. The |ITA also had the
option of devising its own industry groupings.

The essence of the ITA's response on remand on this issue is
that it was not obligated, once it already had the enterprise
data in hand, to have engaged in the "needl ess conjecture" of
conpiling a list of industries and then determ ning which
enterprises belonged to them Renand at 6. This response is
based on the prem se, which this Panel accepted in its Decision,
that the I TA has the discretion under the statute to enpl oy
either an industry or enterprise-based analysis. The ITA s
position basically is that, since it had the choice under the
statute to use either analysis, it was free to go forward with
the enterprise-based information it already in hand.

Thi s explanation of the | TA had been presented to the Panel
and was considered in its Decision. The Panel found that it did
"not answer the underlying question of why Conmerce enbarked on
an enterprise-by-enterprise analysis in the first place." Panel
Decision at 37. The ITA s response is that it had decided to use

an enterprise analysis only after receiving the information from
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G0Q on an enterprise basis.

The ITA, in its Reply subm ssion, further explains that
since it had already found specificity under the enterprise
anal ysis, it was unnecessary to performone on an industry basis.
Reply at 6. Wiile the ITA states that an industry analysis would
have been "duplicative", id, it is not clear fromthe record what
an i ndustry anal ysis woul d have produced.

This raises the issue of whether the I TA may sel ect an
enterprise over an industry analysis depending on the result. To
put the question another way: may the ITA refrain fromcarrying
out an industry analysis sinply because it has already produced a
finding of specificity using an enterprise analysis. The Panel
concludes that it can.

The I TArefers to its Softwood Lunber remand deterni nati on?

where it had gone on to conduct an industry analysis after the
enterprise analysis did not produce a finding of specificity.
Gven ITA's role, and statutory duty to determ ne the existence
of countervail abl e subsidies, foregoing an industry anal ysis
because an enterprise analysis has properly indicated specificity
is not unreasonable. Congress has nmade it abundantly clear that
the ITAis to ferret out all countervail able subsidies. For
exanple, in discussing a provision in the 1988 trade | aw

amendnent s concerni ng subsidies, the House Conmttee on Ways and

4 Certain Softwod Lunber Products from Canada:
Remand Det erm nati on, USA-92-1904-01 (Septenber 17,
1993).
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Means st at ed:

This [new] provision would give the adm nistering authority
the flexibility to take such factors into account in

determ ning the existence of, and neasuring subsidies....The
Comm ttee believes that the these changes will ensure that
the original intent of the Congress of covering under the
CVD |l aws all bounties and grants by governnents which aid
specific industries or a group of industries by providing a
conpetitive advantage in international comrerce wll be
carried out.

H R Rep. No. 100-40 at 125-27 (100 Cong, 1st Sess.). It was not
unreasonable for the I TA to have ended its analysis with

the specificity finding under the enterprise analysis. |Its clear

statutory role is to uncover preferential subsidies. The ITAis
not to create preferentiality where it does not exist. But it
is also not bound to stop investigating when, under one anal ysis,

specificity is not found.

A contrary result would be anomal ous. In this case, had
the I TA continued beyond the enterprise analysis and conducted an
i ndustry anal ysis which, assum ng arguendo, resulted in a finding
of non-specificity, how would the two results have been
reconciled? If there is a reasonable basis for the I TA to use
ei ther nmethod, and they produce different results, the ITAin its
di scretion is not barred fromsel ecting the nmethod which
identified specificity. Therefore, having found specificity
under the enterprise analysis, the | TA was not obligated to
consi der what the industry analysis would produce. In this
sense, the ITAis reasonable in stating that an industry analysis

woul d have been "needl ess.”
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The I TA's explanation of its use of the enterprise nethod
was reasonable on the basis that:

(1) it had the discretion to use either an enterprise or
i ndustry anal ysi s;

(2) it had the enterprise data already in hand before it
enbarked on the enterprise analysis; and

(3) it would have had to devise and classify the enterprises

Wi thin industry groupings - a needl ess step once the
enterprise analysis indicated specificity
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EXPLANATI ON OF USE OF | RS DEPRECI ATI ON TABLES

I n our August 16, 1993 decision, at 49, the Panel addressed
the issue of whether or not it was within the discretion of the
Departnent to use the IRS tables to determ ne the useful |ife of
equi pnent in the industry. W found simlarities in the instant

case with Ipsco Inc. v. United States, 701 F. Supp. 236 (CT
1988) ,

whi ch the Governnment of Quebec had asserted required the use of a

producer's depreciation schedul e absent either (a) a
justification

of the use of IRS tables as adequately reflecting useful life or
(b) the promulgation of a formal rule permtting the use of IRS

t abl es.

Mor eover, at 51-2, we found that "lIpsco envisioned that such
regul ations be in effect and not sinply proposed.” Wile

explicitly recogni zing the Departnent's discretion in
i npl enenti ng

the statute, we stated, at P.53, that it was beyond the
Department's discretion to estimate the average useful life of a
firms assets based on the IRS tables w thout al so exam ning
"records specifically relating to the units of the firmin

guestion".

The issue, then, is whether the Departnment's review of

financial records in the case was adequate to satisfy this
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requi renent. The Departnent asserts, that it was. It cites its

review of financial statenents provided by NHCI, its conparison
of
the IRS table's average useful life of assets to the various

al l ocation periods that could be derived fromNHCl's date and its

conclusion that the allocation period called for by the IRS
t abl es

fall "within the range of cal cul ated depreciation periods".

Septenber 18, 1993 Remand Determ nation at 11

The Governnment of Quebec asserts, in its Cctober 5, 1993

comments on the Remand Determ nation ("Coments"), at 16, that
t he

Departnent's interpretation of the financial records is

i nappropriate. It clains that the proper allocation period is
either | ] years or | ] years. Comments at 19-20.
The Governnent of Quebec di sputes consideration of Norsk Hydro's
Nor wegi an assests, claimng that this anmobunts to an inappropriate
projection of worldw de averages in view of the Departnent's

i nternal menorandumon this subject. Coments at 18.

The Departnent in its October 25, 1993 Reply to Conments on
Remand Determ nation ("Reply"), notes that the particular records
whi ch the Governnent of Quebec desires as the basis for
determ ni ng
the proper allocation period are unverified, rendering their use
i nappropriate. Reply at 9. Further, the Departnent disputes the

Governnent of Quebec's characterization of its internal

menor andum
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We find that the Departnent's review of financial records in

this case was within the real mof reasonableness to justify its
use

of the IRS tables. Qur decision is influenced by our
under st andi ng

of the discretion which the statute and its legislative history

afford the Departnent. The U. S. Congress, in its 1988 anendnents

to this statute, clearly recognized, and intended to broaden,
this

di scretion of the Departnment to enforce this law. In this

cont ext,

we find the Departnment's action to have been a reasonabl e
exerci se

of its discretion and, therefore, affirmits use of the IRS

t abl es,

in viewof its stated review of avail able financial records, to
determ ne the useful |life of the assets in question.

The Panel affirns the determnation in all respects.
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