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MEMORANDUM OPINION

l. INTRODUCT ION

Thi s panel review was requested and conplaints were filed
by G Heileman Brewi ng Conpany, Inc. ("Heileman"), The Stroh
Brewery Conpany ("Stroh"), and Labatt Breweries of British
Col unmbi a, Mol son Breweries (B.C.), and Pacific Western Brew ng
Conpanies ("B.C. Brewers") to contest the final determnation of
dunpi ng i ssued by the Deputy Mnister of National Revenue for
Custons and Excise ("Revenue Canada") in the matter of Certain

Beer Oiginating In & Exported Fromthe United States of Anerica

by G Heileman Brewi ng Conpany. Inc.., Pabst Brew ng Conpany and

The Stroh Brewery Conpany For Use or Consumption in the Province

of British Colunbia.¥ This Panel has jurisdiction over this

action pursuant to Article 1904(2) of the Canada-United States
Free Trade Agreenent and Section 77.15 of the Special Inport
Measures Act, Revised Statutes of Canada 1985, Chapter S-15, as

amended ("SI MA").

v Publ i shed in No. 38, Vol. 125, Canada Gazette, Part |, at
3096 (Septenber 21, 1991) ("Final Statenent of Reasons").
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The products at issue in this review are inports of beer?
fromthe United States of Anerica by or on behalf of Heil eman,
Stroh, and the Pabst Brew ng Conpany ("Pabst").

i. ADMINISTRATIVE HISTORY

On January 22, 1991, the B.C. Brewers filed a conplaint
under SIMA alleging injurious dunping with respect to beer
originating in or exported fromthe United States of Anerica by
or on behalf of Pabst, Heileman, and Stroh for use or consunption
in the province of British Colunbia. Revenue Canada advi sed the
conpl ai nants that the subm ssion was properly docunented on
February 12, 1991 and initiated an anti dunping investigation into
t he subject beer on March 6, 1991 pursuant to subsection 31(1) of

SI VA ¥

2 For purposes of its investigation, Revenue Canada defi ned

beer as "Malt beverages, commonly known as beer, of an

al coholic strength by volune of not |ess than 1.0% and not

nmore than 6.0% packaged in bottles or cans not exceedi ng
1,180 mlIliliters (40 ounces)." Beer in kegs or containers with
a capacity in excess of 1,180 mlliliters (so-called draft beer),
beer cool ers and shandi es were not covered by the Deputy
Mnister's determnation. Final Statenent of Reasons, at p. 2.
Such beer is currently classifiable under Subheadi ngs
2203. 00. 00. 11, 2203.00.00.19, 2203.00.00.22, 2203.00.00. 31,
2203. 00. 00. 39, 2203.00.00.12, 2203.00.00.21, 2203.00.00. 29,
2203. 00. 00. 32 of the Harnonized Tariff Schedule. 1d. at p. 3.

g/ Statenent of Reasons I n the Matter Concerning the
Initiation of An Investigation & Dunping Regarding Certain
Beer Oiginating In & Exported Fromthe United States of
Anerica by G Heileman Brewi ng Conpany. Inc.., Pabst Brew ng
Company and The Stroh Brewery Conpany For Use or
(continued. . .)
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On April 1, 1991, Stroh nmade a referral, on the question of
injury, to the Canadian International Trade Tribunal ("CTT").
The CITT concluded on May 2, 1991, pursuant to section 37 of
SIMA, that the evidence before Revenue Canada di scl osed a
reasonabl e indication of material injury to the production of
i ke goods in British Col unbi a.

On June 4, 1991, Revenue Canada made a prelimnary
determ nation of dunping with respect to inports of the subject
beer and provisional duties were inposed on shipnents.? On
August 30, 1991, Revenue Canada nmade a final determ nation of
dunping with respect to inports of the subject beer.

On Cctober 17, 1991, the CTT issued its final statenent of
reasons finding that the Canadi an beer industry was injured by

inports of the subject beer fromthe United States.

(...continued)
Consunption in the Province of British Colunbia, published
in No. 12, Vol. 125, Canada Gazette, Part | (March 23,
1991) ("lnitiation").

4 Statenent of Reasons In the Matter Concerning a Prelimnary
Determ nation of Dunping Regarding Certain Beer Originating
In & Exported Fromthe United States of Anerica by G
Hei |l eman Brewi ng Conpany. Inc., Pabst Brew ng Conpany and
The Stroh Brewery Conpany For Use or Consunption in the
Province of British Colunbia, published in No. 25, Vol.
125, Canada Gazette, Part | (June 22, 1991) ("Prelim nary
St at enent of Reasons").
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I111. PROCEEDINGS BEFORE THE PANEL

Fol l owi ng the request for panel review and the filing of
conplaints, the foll ow ng events have occurred.

By notion dated Novenber 14, 1991, the B.C. Brewers
requested the Panel to order Revenue Canada to pronptly issue
Di sclosure or Protective Orders to the appropriate parties. 1In
addition, the B.C. Brewers and Heil eman, by notions dated
Novenber 14, 1991, each requested the Panel to order disclosure
of docunments for which Revenue Canada had cl ai med privil ege.
Upon review and consi deration of the notions and witten
subm ssions filed by the conplainants, B.C Brewers and Heil eman,
and the affidavit and witten subm ssions filed by Revenue
Canada, the Panel, on Decenber 24, 1991, ordered Revenue Canada
to file with the Secretariat on January 8, 1992 all docunents in
the adm ni strative record except those for which privil ege was
clainmed and to issue Disclosure and Protective Orders to al
appropriate parties on January 17, 1992, pursuant to Rule 50 of
the Article 1904 Panel Rules, Canadian Gazette, Part 1,

January 14, 1989 ("Panel Rules"). |In addition, the Panel
indicated that it would accept additional subm ssions from
Hei |l eman and the B.C. Brewers in response to Revenue Canada's

clainms of privilege.
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Upon revi ew and consi deration of these additional

subm ssions, the Panel, in an order dated January 29, 1992,

di rected Revenue Canada to file certain docunents with the

Bi nati onal Secretariat for review by two nenbers of the Panel
pursuant to Panel Rule 55(3). Follow ng review by two of the
Panel i sts, the Panel ordered on February 2, 1992 the discl osure
of certain docunents which were not found to be privileged within
t he neaning of Panel Rule 3. On May 6, 1992, the Panel issued
its opinion explaining the reasons for this order. This opinion
is attached as Appendi x A

By notion dated January 10, 1992, the B.C. Brewers
request ed an extension of 60 days fromthe date of Revenue
Canada's filing the admnistrative record to file briefs in this
proceedi ng pursuant to Rule 20 of the Panel Rules. Upon review
and consideration of the witten subm ssions of the B.C. Brewers,
Hei | eman, and Revenue Canada, the Panel granted the B.C. Brewers'
nmotion in part and, on January 24, 1992, ordered an extension of
30 days to file briefs. In accordance with the revised schedul e,
conpl ainant briefs were filed on February 27, 1992.

By notion dated April 23, 1992, the B.C. Brewers requested
the Panel to strike the brief of Pabst because of Pabst's failure
to file a conplaint in this matter. Pabst responded to this
nmotion on April 30, 1992 and also filed a notion dated April 30,

1992, requesting an extension of the time for filing a conplaint.

-5-
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The B.C. Brewers responded to Pabst's notion by letter dated
May 7, 1992. After reviewing the notions and responses of both
the B.C. Brewers and Pabst, the Panel issued an order, dated
May 22, 1992, deciding that, as a result of Pabst's failure to
file a conplaint, Pabst was only permtted to file participant
briefs before the Panel and, pursuant to Rules 40 and 62, such
briefs would only be considered insofar as they supported the
argunents nade by the conpl ai nants, Revenue Canada or both. ¥
This order is attached as Appendi x B hereto.

In accordance with the revised briefing schedule, Revenue
Canada filed its factumon April 27, 1992, and conpl ai nant and
participant reply briefs were filed on May 12, 1992. The hearing
took place in Otawa, Ontario on June 9 and 10, 1992.

On July 14, 1992, Revenue Canada submitted information and
argunentation regarding the treatnment of interest expenses and
selling comm ssions. Upon consideration of this subm ssion and
the Panel's previous request for information pertaining to the
treatnment of interest expenses by Revenue Canada and references

to S-88, the Panel, by order dated July 17, 1992, rejected this

=l See Transcript of Hearing, In the Matter of Beer
Oiginating In & Exported Fromthe United States of
Anerica By O On Behalf of Pabst Brew ng Conpany. G
Hei l eman Brewi ng conpany. Inc., and the Stroh Brewery
Conpany., Their Successors And Assigns. For Use O
Consunption In The Province & British Colunbia, Vol. |
(June 9 and 10, 1992), at p. 1 ("Hearing Tr.").
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subm ssi on as goi ng beyond the Panel's request for information
and found that it did not conply with Panel Rule 70 regarding
subm ssions referring to subsequent authorities. Accordingly,

t he Panel ordered Revenue Canada to submt a revised subm ssion
limted to the information specifically requested by the Panel.
That subm ssion was made on July 21, 1992.

1v. SUMMARY OF ISSUES AND THE PANEL®"S DECISION

Conpl ai nant, Heil eman, argued that Revenue Canada erred in

the foll owi ng respects:

(1) in finding that the donestic and exported beer, which
is physically identical and sold under the sane brand
name in the same packaging configuration, are
"identical in all respects”" within the neaning of the
i ke goods definition;

(2) in determning the preponderant price of the like
goods sold in the four-by-six packagi ng configuration
by reference to sales of twelve-ounce cans sold in al
configurations;

(3) in failing to make adjustnents for pronotional
activities perfornmed in both the honme and export
markets and in failing to adjust for differences in
general and admi nistrative expenses in the hone and
export markets; and

(4) in finding that all twelve-ounce Rainier bottle sales
were unprofitable and in using the profit earned on
Rai ni er beer in cans and forty-ounce bottles to
calculate profit for the unprofitable bottle sales.

Conmpl ai nant, Stroh, argued that Revenue Canada erred in

including the interest expense incurred by Stroh in the

cal culation of Stroh's cost of production.
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Compl ai nants, B.C. Brewers, argued that Revenue Canada
erred in the foll ow ng respects:
(1) in making downward adjustnents to the normal val ues
cal cul ated for Heileman, Pabst and Stroh pursuant to
Regul ation 6 of SI MA;

(2) in failing to deduct conmm ssions from Pabst's export
price; and

(3) in failing properly to calculate Pabst's freight
deduction and in failing to deduct the cost of
returning the pallets to Pabst's brewery from Pabst's
export price.

Upon exam nation of the adm nistrative record and after
full consideration of the argunments presented by the parties in
their briefs and at the hearing held in OGtawa, Ontario, this
Panel :

Remands to Revenue Canada that aspect of its fina
determ nati on which concerns the determ nation of a preponderant
price for Heileman's sales in the hone market. Revenue Canada is
instructed to determ ne whether there is sufficient evidence on
the record to calcul ate the preponderant or wei ghted average
price for sales of twelve-ounce cans in the four-by-six
configuration. |If sufficient evidence exists, Revenue Canada is
instructed to performsuch calculations. If not, Revenue Canada
is instructed to explain why the evidence presented by Heil eman
is insufficient to calculate a preponderant or wei ghted average

price for Heileman's donestic sales of beer in the four-by-six

configuration.
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Remands to Revenue Canada that aspect of the final
determ nati on which concerns the inclusion of interest expense in
the calculation of Stroh's cost of production. Revenue Canada is
instructed to reconsider the evidence on the record which
supports the conclusion that interest expense incurred for the
acquisition of the Jos. Schlitz and F. & M Schaefer breweries is
related to production at the St. Paul brewery. If such a
connection is not supported by specific evidence of record,
Revenue Canada is instructed to reconpute the normal val ue of
Stroh's beer exclusive of the interest expenses incurred in
connection wth such acquisitions. |If Revenue Canada finds that
sufficient evidence exists, it is instructed to present the basis
for its findings to the Panel.

Affirms all other aspects of Revenue Canada's determ nation
at issue before this Panel
V. STANDARD OF REVIEW

Under the Canada-United States Free Trade Agreenent, the
standard of review to govern the proceedi ngs before this Panel is
the standard provided in Section 28(1) of the Federal Court Act

R S.C 1985, c. F-7.¢% Pursuant to section 77.11(4) of SIMA,

& Al though Section 28(1) of the Federal Court Act has been
changed since the anmendnents to SIMA i npl ementing the
Canada-United States Free Trade Agreenent, the reference in
section 77.11(4) of SIMA to "subsection 28(a) of the
Federal Court Act" has to be understood as referring to

(continued. . .)
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requests for reviewto a Panel "may be made only on a ground set
forth in section 28(1)."Y The full text of subsection 28(1) is
as follows:

Not wi t hst andi ng section 18 or the
provi sions of any other Act, the
Court of Appeal has jurisdiction to
hear and determ ne an application
to review and set aside a decision
or order, other than a decision or
order of an adm nistrative nature
not required by law to be nmade on a
judicial or quasi-judicial basis,
made by or in the course of
proceedi ngs before a federal board,
conmi ssion or other tribunal, on
the ground that the board,

conmi ssion or tribunal:

(a) failed to observe a principle
of natural justice or
ot herwi se acted beyond or
refused to exercise its
jurisdiction;

(b) erred inlawin making its
deci sion or order, whether or
not the error appears on the
face of the record; or

(c) based its decision or order on
an erroneous finding of fact

§(...continued)
that Act as it stood at the time of the inplenmentation of
the Free Trade Agreenent. SIMA section 77.29(c).

u Canada-U.S. Free Trade Agreenent, Articles 1904(3), 1911
SIMA, RS.C 1985, ¢c. S 15, ss. 77.1(1)(a), 77.11(4). The
Panel notes that the reference in SIMAis only for the
pur pose of setting forth the grounds for review and the
distinction drawn in the preanbl e between judicial and
adm ni strative reviews does not alter the application of
t hese grounds in this proceeding.

-10-
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that it nade in a perverse or
caprici ous manner or w thout
regard for the material before
it.

Each of the conplainants in this case has alleged that al
three distinct grounds for review set out in section 28(1) are
applicable here. Heileman, Stroh and B.C. Brewers have submtted
t hat Revenue Canada has commtted a nunber of errors of |aw and
errors of fact. Each also contends that as a consequence of the

"errors of law' and/or "errors of fact," Revenue Canada failed to
exercise its jurisdiction or, alternatively, exceeded its
jurisdiction in conducting this investigation.?¥

Revenue Canada has suggested that the reviewis for a
jurisdictional error and that only two issues raised by either
Canadi an or American conplainants neet the criteria of presenting
a possible jurisdictional error which, as a matter of law, could

justify correction. Revenue Canada Factum (April 27, 1992), at

p.2. Wth regard to the alleged errors of fact, Revenue Canada

& Hei |l eman has all eged errors of law and errors of fact
i ndependently. Heileman Conplaint, at pp. 2 & 3. Stroh
has submtted that each error is an error of |law and fact.
Stroh Conplaint, at pp. 2 & 3. Both Heileman and Stroh
have all eged that as a consequence of the alleged errors of
| aw and fact, Revenue Canada declined to exercise or
exceeded its jurisdiction in conducting this investigation.
Hei l eman Conplaint, at p. 4; Stroh Conplaint at p. 3. B.C
Brewers submtted that the errors were errors of

jurisdiction, errors of |aw and erroneous findings of fact. B.C

Brewers Conplaint, at p. 2.

-11-
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asserts that if a "patently unreasonabl e assessnent of the
evi dence" exists, this error anounts to an "error of
jurisdiction.” Revenue Canada Factum at p. 5.

The applicability of each of the three distinct grounds
provided for in section 28(1) wll be considered in turn.

A. Subsecti on 28(1)(a)

When determ ning the appropriate standard of review for the
Panel in relation to subsection 28(1)(a), several different
approaches nust be considered. Firstly, did Revenue Canada err
in determning the nature of its jurisdiction in the proceedi ng?
| f an adm ni strative deci sion contains an error where the
adm nistrative body incorrectly determ ned the scope of its
jurisdiction or authority, then the decision nay be overturned.
In short, an adm nistrative body may not exceed its

jurisdictional Iimts or boundaries and nust be "correct” in its

determ nation of these limts or boundaries.? There are no

&l Thi s question has been addressed frequently by the Suprene
Court of Canada in the context of judicial review of
deci sions of adm nistrative bodi es operating pursuant to
| abour laws. In the recent case of Public Service Alliance
v. Canada (A.G), [1991] 1 S.C.R 614, the Suprene Court
held that the interpretation of the word "enpl oyees" in the
Public Service Staff Relations Act was a jurisdictional
guestion. Consequently, when the Public Service Rel ations
Board was incorrect in its decision that a group of
i ndi viduals were in fact "enployees"” of the Solicitor
CGeneral, judicial intervention was warranted to set aside
the Board decision. Simlarly, in UES., Local 298 v.
Bi beault,[1988] 2 S.C.R 1048, the Suprenme Court rul ed that

(continued. . .)

-12-
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allegations in this proceedi ng that Revenue Canada
i nappropriately exceeded its jurisdiction in this respect.

Anot her aspect of the test for review pursuant to
subsection 28(1)(a) is whether Revenue Canada failed "to observe
a principle of natural justice." Principles of natural justice
connote fairness in the proceedings. |If the proceedings violate
the fairness standard of the principles of natural justice, the
adm ni strative body nmay lose jurisdiction.? There are no
allegations in this proceeding that Revenue Canada
i nappropriately failed to observe a principle of natural justice

in this case.

¥(...continued)
jurisdictional intervention was warranted where no
"alienation" or transfer of contractual rights within the
meani ng of civil |aw took place, thereby concluding that
t he Labour Court did not have the authority to confirmthe
i ssuance of the transfer of rights and obligations from one
uni on to anot her body of enployees. See al so Canadi an Uni on
of Public Enployees, Local 963 v. New Brunsw ck Liquor
Corporation, [1979] 2 S.C. R 227; Syndicat des enployes de
production du Quebec et de |'Acadie v. Canadian Labour
Rel ati ons Board, [1984] 2 S.C R 412.

S Pfizer Conpany v. Deputy Mnister of National Revenue,
[1977] 1 S.C R 456 (Board error relying on information
obtained after the hearing without disclosing it to the
parties and giving theman opportunity to neet it found to
be contrary to the rules of natural justice); Kane v. Board

of Governors of UB.C, [1980] 1 S.C R 1105 (breach of natural

justice by failure to observe rule expressed in naxi m audi
alteram parten.

-13-
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Yet anot her aspect of the test for review pursuant to
subsection 28(1)(a) is whether, as a consequence of the "errors
of law' and/or "errors of fact," Revenue Canada failed to
exercise its jurisdiction, or alternatively, exceeded its
jurisdiction in conducting this investigation. Revenue Canada
argues that this is the appropriate standard, the question
becom ng one of whether errors of |law are so egregi ous that they
result in a loss of jurisdiction. Revenue Canada asserts that
these are the only reviewable errors of |aw ¥

For purposes of this review, the Panel finds no reason to
di stingui sh between an error of |aw revi ewabl e under subsection
28(1)(b) and an error of law that raises an issue of jurisdiction
revi ewabl e under subsection 28(1)(a). Apparent errors of |aw
charged in this matter entail questions of interpretation of the
statute and regulations that are clearly covered by subsection
28(1) (b).

For these reasons, the Panel finds that the grounds for

review provi ded by subsection 28(1)(a) do not apply to the review

w Revenue Canada clains that an error of lawis "al ways
jurisdictional” and it is "incunbent on the conplainants to
establish at the threshold that the issues which they raise
are errors of law or otherwi se of a nature to deprive the
Deputy of jurisdiction". Revenue Canada Factum at pp. 5 &
6 respectively.

- 14-
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of any of the allegations of error commtted by Revenue Canada in
this case.

B. Subsecti on 28(1) (b)

The standard of review for issues of |aw determ ned by an
adm ni strative agency, as interpreted by the Suprene Court,
depends upon whet her the statute authorizing the agency to decide
the issue includes a "privative clause” limting the review of
t hat deci sion. The decision-naking processes of many Canadi an
adm ni strative agencies are protected by a privative clause. A
privative clause is a provision in the enabling | egislation which
l[imts or precludes judicial review Consequently, if an
adm nistrative agency is protected by a privative clause, review
islimted to cases where an error of lawis "patently
unreasonabl e". As expl ained by the Suprenme Court of Canada in

National Corn Growers Association v. Canada (Canadi an | nport

Tribunal), [1990] 2 S.C.R 1324 ("National Corn G owers"), this

"severe test" is needed because only a manifest and patent error
could justify a reviewing court correcting an error when the

| egi slation has articulated an express intention to the contrary.
As articul ated by Justice Gonthier, witing for four nenbers of
the Court, "[a]lthough the ternms of Section 28 of the Federal
Court Act are quite broad in scope, it is to be renenbered that
courts, in the presence of a privative clause, will only

interfere with the findings of a specialized tribunal where it is

-15-
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found that the decision of that tribunal cannot be sustained on
any reasonable interpretation of the facts or of the |law' (pages
1369-70) .

However, three nenbers of the Court in a concurring opinion
witten by Justice Wlson articulated a nore deferential view
t hat asks whether the tribunal so msinterpreted the provisions
of the legislation as to enbark on an inquiry, or answer a
question, not remtted to it.

Justice WIson contended that the patently unreasonabl e
standard should not be applied to the decision of the tribunal
but should be applied to the threshold question of whether the
tribunal's interpretation of its constitutive |egislation was
patently unreasonable. |If the tribunal has reasonably
interpreted its constitutive legislation, then judicial inquiry
ends and the Court should not delve into the reasonabl eness of
t he concl usi ons reached by the agency in the admnistrative
process. As expl ained by Justice WI son,

The distinction is a subtle
one. But it is not wthout
i nportance. One nust, in ny view,
not begin, with the question
whet her the tribunal's concl usions
are patently unreasonabl e; rather
one nust begin with the question
whet her the tribunal's
interpretation of the provisions in
its constitutive |legislation that
define the way it is to set about

answering particular questions is
patently unreasonable. If the

-16-
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Tri bunal has not interpreted its
constitutive statute in a patently
unr easonabl e fashion, the courts
must not then proceed to a w de
rangi ng review of whether the
tribunal's conclusions are

unr easonabl e.

National Corn Gowers, at 1347-48 (enphasis in original). Wile

this nore nodern standard of judicial reviewis slightly |ess
deferential to agency determ nations, it remains a standard
whi ch, in absolute terns, is very deferential. The opinion does
not overturn the ingrained judicial deference to specialized
agenci es protected by privative cl auses.

The final determ nation of the Investigating Authority in
t hese proceedings is not protected by a privative cl ause.
Consequently, there is no requirenent that this Panel's reviewis
limted to a "patently unreasonable"” test. However, nmany cases
denonstrate judicial deference to adm nistrative decisions even
where the adm nistrative decisions are not protected by a
privative clause. The Suprene Court of Canada has addressed the
standard of review on an appeal in the absence of a privative

clause in Bell Canada v. Canada (Canadi an Radi o- Tel evi si on _and

Tel ecomuni cations Conmi ssion), [1989] 1 SSC R 1722. In

di scussing the appropriate standard of review the Court at pages
1745- 46 st ates,
It is trite to say that the

jurisdiction of a court on appeal
is much broader than the
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jurisdiction of a court on judicial
review. In principle, a court is
entitled, on appeal, to disagree
with the reasoning of the | ower
tribunal. However, within the
context of a statutory appeal from
an adm nistrative tribunal
addi ti onal consideration nust be
given to the principle of

speci alization of duties. Although
an appeal tribunal has the right to
di sagree with the lower tribunal on
i ssues which fall within the scope
of the statutory appeal, curial

def erence should be given to the
opinion of the lower tribunal on

i ssues which fall squarely within
its area of expertise.

The Court cites with approval the Federal Court of Appeal

in Canadian Pacific Limted v. Canadi an Transport Conmi Ssi on

(1987), 79 NR 13 (F.C. A ) at pp.16-17 where the Court of Appeal
held that it "should not interfere with the interpretation mde
by bodi es having the expertise of the [Railway Transport

Comm ttee of the Canadian Transport Comm ssion] in an area within

their jurisdiction, unless their interpretation is not reasonable

or is clearly wong" (enphasis added).

If curial deference is appropriate on an appeal, it nust be
still nore appropriate on a review, as in the instant case,
because the jurisdiction on appeal is nmuch broader than the
jurisdiction of a court on judicial review. The interpretation
and application of SIMA falls squarely within Revenue Canada's

area of expertise. Therefore, any determ nations made by Revenue
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Canada in the course of carrying out its duties pursuant to SIMA
should be treated with deference by a revi ew panel .

I n assessing the extent of the deference to be accorded,
comentary by J. Estey of the Suprenme Court of Canada in his

partial dissent in Douglas Aircraft Conpany of Canada Ltd. v.

McConnell, [1980] 1 SSC R 245 is helpful. At page 276, he
st at es,

A certiorari review of a
statutory board free of a privative
cloak, brings with it the added
ground of review for error on the
face of the record. Such error
exceeds a difference of opinion by
the review ng tribunal on an
interpretative issue and falls
short of an error resulting in an
excess of its jurisdiction on the
part of the board. In the nodern
era of admnistrative | aw, such
reviewable error . . . nust anount
to an error . . . of such magnitude

1 Hei | eman argued that Revenue Canada shoul d be accorded | ess
deference and that a correctness test should be applied
because its decision did not follow an expansi ve heari ng.
Hearing Tr., Vol. I, at pp. 174-187. However, Heil eman
has failed to cite any authority for the proposition that

the | ack of an expansive hearing is per se a breach of the rules

of natural justice which would require a review ng court to be
more vigilant and | ess deferential inits review Heileman cites

Syndi cat des enpl oyés de production du Québec et de |'Acadie v.

Canadi an Labour Rel ations Board, [1984] 2 S.C.R 412, in support

of its subm ssion that "the Deputy M nister nmust be correct in

her interpretation and application of SIMA'. Heileman Brief at

p. 49. However, the passage cited fromthis case (at page 420)

does not support Heileman's contention. This passage deals with

the distinction between nere errors of law and jurisdictional
error. |t does not lay down a test for review of errors of |aw
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that the interpretation so adopted
by the board may not be reasonably
borne by the wording of the
docunent in question

If there is nore than one reasonable interpretation of the
statute, a review ng body should not substitute its judgenent for
that of the adm nistrative agency so |l ong as the agency adopts
one of the possible "reasonable" interpretations.

In review ng purported "errors of law, " the Panel,
therefore, adopts a standard of "reasonableness.” |f a decision
adopt ed by Revenue Canada respecting an issue of lawis a
reasonabl e interpretation, the Panel cannot interfere with the

interpretation.

C. Subsection 28(1)(c)

Subsection 28(1)(c) of the Federal Court Act allows for
revi ew of decisions based on an erroneous finding of fact that is
made in a perverse or capricious manner or without regard for the
mat eri al before the decision nmaker. As outlined by Justice
Gonthier in reviewng the findings of fact of the Canadi an | nport

Tribunal in National Corn Growers at p. 1381,

G ven these observations by
the majority of the Tribunal,
cannot adhere to the view that
there was no evidence, with respect
to price, indicating that materi al
injury had been caused, was caused
and was likely to be caused to corn
producers in Canada. Having regard
to the evidence before the
Tribunal, it cannot be said that
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its finding of a causal |ink

bet ween Anerican price and injury

to the Canadi an nmarket was patently

unr easonabl e.
Nunerous cases cite the proposition that a finding my be
overturned if there is no evidence on the record to support it.2%
In this proceeding, this Panel need not address the sufficiency
of the evidence required to sustain the decision of Revenue
Canada because the Panel could find no evidence to support
Revenue Canada's decision in the two instances in which the Panel
has remanded for clarification.
VI. LIKE GOODS

Section 15 of SIMA requires Revenue Canada to base norma

val ue on the price of goods sold in the country of export which
are "like" the goods exported to Canada. Section 2(1) of SIMA

defines "like goods" as:

(a) goods that are identical in all respects to
t he ot her goods, or

(b) in the absence of any goods described in
paragraph (a), goods the uses and ot her
characteris- tics of which closely resenble
t hose of the other goods.

Thus, to determ ne normal val ue, Revenue Canada mnust first

attenpt to identify goods sold in the donestic market which are

13/ F.W Bickle v. MN.R . (1981) 2 CE. R 323 (F.C.A); Re Rohm
& Haas Canada Ltd. and Anti-Dunping Tribunal, (1978) 91
D.L.R (3d) 212 (F.C. A ); and Toshiba Corporation and Anti -
Dunping Tribunal et al., (1984) 6 CE R 258 (F.C A).
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identical to the exported goods, and, in their absence, to
identify goods which "closely resenble” the exported goods.
Revenue Canada's final determ nation of dunping with
respect to Heil eman was based on the conparison of Heil eman's
donmestic and export sales of Rainier, Henry Winhard, and Lone
Star beer. |In reaching the final determ nation, Revenue Canada
found, for purposes of the "like goods" definition, that
(1) Rainier beer sold in Washington was "identical in al
respects” to Rainier beer exported to British Colunbia; (2) Henry
Wi nhard beer sold in Oregon was "identical in all respects” to
Henry Wei nhard beer exported to British Colunbia; and (3) Lone

Star beer sold in Texas was "identical in all respects" to Lone

Star beer exported to British Colunbia. Final Statenent of
Reasons, at p. 6. Revenue Canada found that, despite any
differences in pricing and the market segnents in which such beer
is sold, physically identical beer of the same brand name and
package configuration sold in the donmestic market was "identical"”
to that sold in British Col unbi a.

Hei |l eman contests Revenue Canada's application of this

definition on several grounds. Heilenman argues that the | anguage

14/ Final Statenent of Reasons, at pp. 8-15. Revenue Canada
al so exam ned sales of Mckeys Malt beer in reaching the
final determ nation, although such sales are not at issue
inthis review 1d. at p. 13.
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of the "like goods"” definition and Sarco Canada Ltd. v. Anti-

Dunping Tribunal, [1979] 1 F.C., 247, 253, and Cars From Korea

(Hyundai ), (1988) 16 CE.R 185 (C. 1.T.) require that differences
in the market segnment in which such beer is sold be considered in
determ ni ng whet her goods are identical. Heileman maintains that
certain beer is sold in submarkets (e.qg., premum regular and

di scount markets) which nust be taken into consideration as an
aspect of the |like goods determ nation. Heilenan Brief, at

pp. 22-23. Heileman al so argues that the donestic Rainier, Lone
Star, and Henry Winhard beers are not identical to the exported
Rai nier, Lone Star, and Henry Wi nhard beers because of
differences in the | abeling and the costs of production of the
donestic and exported beer. As a result of these marketing,

| abel i ng and cost differences, Heil eman naintai ns that Revenue
Canada erred in finding that the domestic and exported beers of
the sane brand nane were identical goods within the neaning of
the |li ke goods definition of Section 2(1) of SIMA. Accordingly,
Hei |l eman cl ai ns that Revenue Canada was required to consider

whi ch goods nost "closely resenble” the products exported to
British Colunbia. Accordingly, Heileman requests the Panel to
refer the |ike goods issue back to Revenue Canada with
instructions to consider differences in market segnents, cost,

and labeling inits determ nation of |ike goods.
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In the alternative, Heil eman argues that Revenue Canada
i nproperly found that the only donmestic beer "like" the exported
beer was that which was sold in the sane packagi ng configuration
as that sold in British Colunbia. Contending that Revenue Canada
cal cul at ed hi gher normal values than it should have, Heil eman
argues that its twelve-ounce cans of donestic beer sold in al
package configurations are "like" the exported beer sold only in
one particul ar configuration.

A. | ssues Present ed

Hei l eman's conplaint with respect to Revenue Canada's |ike
goods determ nation raises the follow ng issues for review by
this Panel :

(1) whether Revenue Canada erred in finding that
physically identical donestic and exported beer sold
under the sanme brand nanme and in the same packagi ng
configuration is "identical in all respects” within
the nmeani ng of the |Iike goods definition despite
differences in the submarkets in which such beer is
sold in the donestic and export markets;

(2) whether Revenue Canada erred in finding that
physically identical donestic and exported beer sold
under the sanme brand nanme and in the same packagi ng
configuration is "identical in all respects” within
the neaning of the |ike goods definition despite
differences in the required | abeling and packagi ng of
the donestic and exported goods;

(3) if the beers sold in the United States and British
Col unmbi a are not identical, whether, Revenue Canada is
required to find that physically identical beers that
are sold in the sanme submarket nore "closely resenbl e”
each other than do physically identical beers that
carry the sanme brand nane; and

-24-

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



(4) whether Revenue Canada erred in finding that only beer
that was sold in the donmestic market in the sane
packagi ng configuration is "identical in all respects”
to the beer exported to Canada.

Each of the issues identified above involves Revenue

Canada's interpretation of the |ike goods definition. These
i ssues raise, therefore, questions of |aw, which, as discussed
previously, nmust be reviewed under the reasonabl eness standard.

B. The Meani ng of "ldentical" Under the Like Goods
Definition

To determ ne whet her dunpi ng exists, Revenue Canada is
required by SIMA to conpare goods exported to Canada with "like
goods" sold in the donestic market. The |ike goods provision of
SIMA is a tool which Revenue Canada enploys to identify
obj ectively which goods to conpare. As such, this provisionis
used to mnimze differences between products so that fewer
adjustnents are required and to help ensure that a finding of
dunpi ng does not result froma conpari son of merchandi se that
differs for reasons other than price.

G ven the purpose of this provision, SIMA unanbi guously
establi shes a preference for conparing goods which are "identi cal
in all respects.” Only in the absence of identical goods may
Revenue Canada base normal value on the price of donestic goods

which "cl osely resenbl e" the exported goods at issue.
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Al though the phrase "identical in all respects" has not
been previously interpreted® or further defined in any
authoritative materials provided by the parties, the Panel
concludes that it establishes a broad mandate for Revenue Canada
to consider all pertinent characteristics of the goods in issue
inits determnation of like goods. This interpretation stens
froma reasonabl e nmeaning of the phrase "in all respects” which
is not specifically imted to a consideration of physical
characteristics alone. It is also consistent wwth Section 18 of
SI MA which indicates that trademarks, a non-physi cal
characteristic, are ordinarily considered in determning |ike
goods. Simlarly, the parties agreed that brand, also a non-
physi cal characteristic, was relevant to the |ike goods
determ nati on

This interpretation is further supported by the |anguage of
the second prong of the "like goods" definition which requires

consideration of "the uses and other characteristics" of the

1 Heil eman cited as authority two decisions addressing this
provision in the context of the CITT' s determ nati on of
injury to the donestic industry. See Sarco Canada Ltd. v.
Anti-Dunping Tribunal, [1979] 1 F.C., 247, 253, and Cars
From Korea (Hyundai), (1988) 16 CE.R 185 (CI.T.).
Because of the differences in the issues raised in the
injury as opposed to the dunping context, the Panel finds
that these cases do not provide binding precedenti al
gui dance on its interpretation of this provision in the
context of Revenue Canada's determ nation
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goods at issue. In determ ning whether goods "closely resenble”
each other, SIMA therefore, specifically directs Revenue Canada

to consi der non-physical characteristics. See Madison Industrial

Equi pnent Limted v. Revenue Canada of National Revenue for

Custons and Excise, 4 T.C. T., 3131, at 3138 (CITT, February 1991)

(stating that the second prong requires consideration of "all the
characteristics of the goods in question.") (enphasis added).

The Panel recognizes, however, that sonme characteristics
may not be relevant to Revenue Canada's like goods inquiry.¥® To
require the goods to be absolutely identical would, in sone
i nstances, appear to result in an unreasonably restrictive
interpretation of this provision. As discussed in detail bel ow,

t he Panel concludes, therefore, that certain characteristics may

reasonably be di sregarded in determ ni ng whet her goods are

i denti cal

16/ A simlar interpretation was inplicitly recognized by the
CITT in Madison Industrial Equipnent, where it found that
at | east one characteristic of the goods in question was of
only "peripheral inportance” in determ ning whether the
particul ar goods in issue closely resenbled each other.

Madi son Industrial Equipnent, 4 T.C. T. at 3139.
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1. The Rel evance of Market Segnents For the
Determ nation of Like Goods

Hei l eman argues that, as a result of differences in the
segnent of the market in which its beer is sold donestically and
for export, physically identical beer of the same brand name and
packagi ng configuration is not -- as Revenue Canada found --
"identical in all respects” within the neaning the |i ke goods
definition. 1In describing these differences, Heil eman states
that: (1) Rainier is marketed as a prem um beer in WAshi ngton
state and a discount beer in British Colunbia; (2) Lone Star is
mar keted as a prem um beer in Texas and a di scount beer in
British Colunbia; and (3) Henry Weinhard is marketed as a super
prem um beer in Oregon and as a regular beer in British
Col unbi a. ¥ Because of these differences, Heil eman submts that
Rhei nl ander beer, which is physically identical to beer sold

under the brand nanmes of Rainier and Lone Star,® would nore

S The Panel notes that Heileman failed to identify any beer
that it thought would nore closely resenble Henry Wi nhard
beer sold in British Colunbia than the Henry Weinhard beer
sold in Oregon which Revenue Canada used to determ ne the
exi stence and extent of dunping.

8 That is, the sane type and quantity of ingredients and the
sane brew ng processes are used to produce all three brands
of beer. Hearing Tr., Vol. I, at pp. 31-32, 41. 1In

addition, the Rainier beer sold in Washington state and

British Colunbia, the Lone Star beer sold in British

Col unmbi a, and Rhei nl ander beer are all produced in

Heil eman's Seattle brewery. Hearing Tr., Vol. |, at
(continued. . .)
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closely resenble the exported Rainier and Lone Star because
Rhei nl ander is also sold as a discount beer in the donestic
mar ket . ¥

In arguing this point, Heileman cites the notices of
initiation, prelimnary and final determ nations, where Revenue
Canada stated that "[i]n the British Colunbia narket, beer is
grouped into three categories: super prem um brands, prem um or

regul ar brands, and discount brands."” lnitiation, at p. 2;

Prelimnary Statenent of Reasons, at p. 3; Final Statenent of

Reasons, at p. 2. Noting that beer is simlarly categorized in
the United States as super prem um prem um and discount, 2
Hei |l eman argues that because its beer of the sanme brand nane is
sold in different market segnents in the donestic and export
mar ket, the donmestic and export beer of the sane brand nane are
not identical.

In contrast, Revenue Canada and the B.C Brewers argue that
the beer's physical characteristics, package configuration, type

of container, and brand nane are the nost inportant factors to be

(...continued)
pp. 35, 36.

19/ Beer is not, however, sold in British Col unbia under the
brand nane of Rhei nl ander.

2 Heil eman Brief, at p. 6; Hearing Tr., Vol. |, at p. 15.
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considered in determ ning whether the donestic and exported beer
are identical. Revenue Canada Factum (April 27, 1992), at p. 10;
B.C. Brewers Reply Brief (May 12, 1992), at pp. 33-34. Having
found that beer is essentially directed to the sane general

mar ket (the beer consuner), Revenue Canada argues that it is not
required to consider market segnents in determ ning the question
of |ikeness. Revenue Canada Factum at p. 10; Hearing Tr.,

Vol. Il, at p. 108.

In review ng whet her Revenue Canada erred in failing to
take into account differences in the market segnments in which
Heil eman's beer is sold, the Panel has considered both the
| anguage of the statute and the adm nistrative record on which
Revenue Canada's decision was based. As discussed above, the
| anguage of the first prong of the |ike goods definition requires
a finding that products are "identical in all respects.” Wile
this | anguage does not by its owmn terns limt the factors to be
considered in determning |ikeness, this | anguage nust be
interpreted consistently with the purpose and nature of SIMA
Al though a consideration of differences in market segnents as
related to brand, where the goods are essentially perceived by
the consuner as different products, may represent a proper and
necessary inquiry, the Panel finds that it does not need to reach

this issue because the record of the investigation in this case
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contains insufficient evidence for Revenue Canada to make such a
determ nati on

In its discussions of submarkets, Heil eman concedes t hat
price is the only manifestation of the fact that the beer is sold
in different market segnents on the record of this investigation.
Hearing Tr., Vol. I, at pp. 38-39, 43, 45, 87. Although
advertising may create different inmages for super prem um
regul ar, and discount brands -- so that they are considered by
the consuner as different products -- Heil eman conceded t hat
there were no marketing or follow up advertising studies in the
adm ni strative record which would establish such differences.

Id. at p. 49; see also Hearing Tr., Vol. Il, at p. 113.

Thus, Revenue Canada was faced with an adm nistrative
record which recogni zed the existence of different market
segnents but was essentially devoid of information indicating
whet her beer sold in one market segnment woul d be considered a
di fferent product frombeer sold in a different market segnent,
except insofar as such beer was priced differently. Accordingly,
to consider differences in submarkets as a distinguishing factor
bet ween the donestic and exported products of the sane brand nane
and package configuration, Revenue Canada woul d have been
required to base its findings on the nere existence of price

di fferences between the donestic and exported beer.
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G ven the purpose of SIMA the Panel concludes that Revenue
Canada' s decision not to consider such price differences in
making its |i ke goods determ nati on was reasonable. SIMA is a
price discrimnation statute used by Revenue Canada to determ ne
whet her goods are sold in the export market at prices |ower than
the selling price in the donmestic market. Under the terns of the
statute, it is clear that if dunping is found to exist, the price
as appropriately adjusted (or constructed or prescribed val ues as
the case may be) of the |like goods will always be higher (and
therefore different) than the price of the exported goods.

Conversely, if equivalency of price is required as an
essential aspect of the |like goods determ nation, then dunping
woul d only rarely be found. Were |arge price differences
bet ween the donestic and exported goods exist -- and a
determ nati on of dunping would be nore likely -- such price
di fferences thensel ves woul d preclude a finding of |ikeness and
therefore a conparison of such goods. |In contrast, as Heil eman
concedes, if there were only small price differences between the
products, and therefore a reduced likelihood of finding dunping,
then the products could be conpared. Hearing Tr., Vol. I, at
p. 43. The Panel concludes that this result is inconsistent with
t he purpose of SIMA to eval uate whether and to what extent the
donestic and exported goods are priced differently in order to

determ ne if dunping exists.
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The difficulty with the approach advocated by Heileman is
conpounded in this investigation by the fact that different
geogr aphi c beer markets have different pricing | evels. For
exanple, within the United States market, physically identical
beer of the same brand nane that is marketed at the same |evel
(e.qg. discount beer) in both Montana and Al aska is priced higher
in Montana. 1d. at p. 44. Thus, price differences alone are not
a reliable neasure of differences in goods when such prices are
conpared across geographi c markets.

Heil eman's reliance on Cars From Korea (Hyundai) is not

persuasive. This case, as discussed above, concerns a

determ nation by the Canadian Inmport Tribunal on the question of
injury to the donestic industry and therefore does not constitute
bi ndi ng authority on the interpretation of this provision in the
context of Revenue Canada's determ nation. The Tribunal is
charged by section 42 of SIMA wth determ ni ng whether the
dunpi ng of goods into Canada is causing nmaterial injury to the
production of "like goods" in Canada. Thus, the Tribunal's

anal ysis of "like goods" centers on whether the goods produced in
Canada are "like" the goods found to have been dunped. Al though
prices are at issue before the Tribunal (as a factor in

determ ning whether injury or causation exist), the determ nation
respecting price differences (between the two narkets) is not the

final goal of the Tribunal's determ nation, as it is wth Revenue
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Canada's. As a result of the different roles which the Tribunal
and Revenue Canada play in admnistering SIMA, it is apparent
that their interpretation of the sanme provision may differ.

Moreover, even if this decision could be viewed as
precedential authority, these cases are factually

di stinguishable. In Cars From Korea (Hyundai), the Tribunal

considered as relevant in its |like goods determ nation a market
segnentati on schenme which classified different types of cars on
the basis of nunerous criteria including market segnents. In the
adm ni strative record before Revenue Canada in this case, there
exi sts no study of market segnmentation in either the U S. or B.C
beer markets. The only information before Revenue Canada on this
issue is the existence of different market segnents
differentiated solely by price. As is discussed above, this
falls far short of establishing that donmestic and exported beers
of the sanme brand nane are different products.

Based on the foregoing, the Panel determ nes that it was
reasonabl e for Revenue Canada to find beer of the sanme brand
nanme, that was sold in different market segnents, to be identica
when price differences are the only manifestation of market

differentiation.
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2. The Rel evance of Labeling D fferences For the
Determ nation of Like Goods

The Panel al so consi dered whet her Revenue Canada erred in
finding that the beer sold in the United States and in British
Col unbi a was identical despite differences in the |abeling of the
beer. Both Revenue Canada and Heil eman agree that the only
physi cal differences between beer of the sane brand nanme sold in
the United States and exported to British Colunbia relate to the
| abel s (on the beer container itself and its packaging). The
| abel s of the donestic and exported beer differ in the follow ng
ways: (1) the | abels on exported beer are in French and Engli sh,
while the U S. |abels are printed in English only; (2) the | abels
on the exported product identify quantity in terms of mlliliters
and the U S. |abels use ounces; (3) the labels on the exported
product identify the al cohol content of the beer in terns of
parts per unit while the U S. labels identify al cohol content on
the basis of volune; (4) the |labels on the exported product
i ncl ude the CSPC code, 2 which the U S. |abels do not; and

(5) the U S. |abels carry a mandatory health warning, while the

| abel s of the Canadi an product do not. See, e.q., Heileman
Brief, at p. 25; Hearing Tr., Vol. Il, at pp. 112, 144. These
2l The CPSC or Canadi an Standard Product Code is a six digit

nunber required to be placed on al coholic beverage | abels
by the Provincial Liquor Comm ssioners for national
i nventory purposes.
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differences in labeling result fromthe fact that the beer is
being sold in different countries which have distinct |abeling
requirenents.

Hei |l eman argues that the above-described | abeling
differences are alone sufficient to require a finding that the
goods are not identical, 2’ while Revenue Canada and the B.C.
Brewers contend that such differences are essentially de minims,
having only a m nor inpact on the cost of producing the donestic
and exported beers. %

Al t hough the phrase "in all respects” does not specifically
exclude m nor differences, Revenue Canada's interpretation of
this provision to, in fact, exclude such differences is
reasonable in light of the purpose of SIMA and the |ike goods
definition. For purposes of Revenue Canada's determ nation, al
goods being conpared are sold in different countries. [|f mnor
| abeling differences that result fromdifferences in | abeling
requi renents between the donestic and export markets are
considered sufficient to find that goods are not identical, the
first prong of the |ike goods definition would only be satisfied

in the case of combdity goods sold in bulk and not subject to

22 Hei l eman Brief, at p. 25.
2 Revenue Canada Factum at p. 11; B.C. Brewers Reply Brief,
at p. 34.
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| abel ing requirenents.2’ The Panel concludes that such a result
is not required by either the | anguage or purpose of the |ike
goods definition, particularly in this case where the | abeling
di fferences have no bearing on price, only a small effect on the
cost of the goods being conpared and do not change the nature of
the product or its appeal to the consuner.

Consequently, the Panel finds that Revenue Canada
reasonably determ ned that the exported and donestic beer is

i dentical despite mnor differences in |abeling.2%

24/ The Panel has noted that this definition is also used by
the CITT in its consideration of injury to the donestic
industry. In those circunstances, however, there is an
even | ower |ikelihood that goods would be found to be "like

goods" because the goods in question are produced by
different manufacturers in different countries, whereas,
for Revenue Canada' s purposes, the goods are produced by
t he sanme manufacturer in the same country.

2 Hei l eman al so argues that differences in the production
costs of the donmestic and exported beer nmake the goods not
identical. Heileman Brief, at p. 25. Insofar as these

production cost differentials relate to differences in
| abel i ng and packagi ng, the Panel finds that, as discussed above,
such mnor differences due to exportation are insufficient to
preclude a finding that goods are identical under the |ike goods
definition. See Heileman Brief, at pp. 13, 25. Heileman al so
appears to argue that production cost differentials alone are
sufficient to preclude a finding of identical goods. The Panel
concl udes, however, that it is the manifestation of cost
differences (e.qg. in physical differences in the goods or the
price at which they are sold), not the cost differences
t henmsel ves, which nmust be considered in determ ning whet her goods
are identical for purposes of the |ike goods provision.
Consequently, the Panel sustains as reasonabl e, Revenue Canada's
determ nation that the goods are identical despite any
(continued. . .)
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3. The Rel evance of Packagi ng Configuration For the
Determ nation of Like Goods

As noted above, Revenue Canada determ ned that the |ike
product is Rainier beer in cans in the sanme packagi ng
configuration (indeed, the only packagi ng configuration) sold in
British Colunbia. Heilenman challenges this decision on the
ground that it ignores the other packagi ng configurations,
i ncluding the twelve-can and the twenty-four can "l oose packs",
whi ch predom nate in the United States. Canadi an Secretari at
File No. CDA-91-1904-01, Vol. 47, at p. 113 and Vol. 14, at
pp. 142-65; Heileman Brief, at p. 12. Because these other
configurations are sold at prices that, due to discounts, are
| ower on average than those charged for the four six-pack package
sold in British Colunbia, Heileman contends that the normal val ue
was higher than it should have been. Hearing Tr., Vol. |, at
p. 56. Revenue Canada justified its position, in part, on the
ground t hat packaging costs and prices differ by configuration.
Hearing Tr., Vol. 11, at p. 140.

To summari ze, Heil eman argues that packaging is irrel evant;

a twel ve-ounce can is a twel ve-ounce can regardl ess of the

(...continued)
di fferences in production costs, as such between the donestic and
exported beer.
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package in which it is sold. Revenue Canada's position is that
packaging is a relevant factor in |ike product selection.

As di scussed above, section 2(1) of the SIMA defines |ike
goods as goods that are "identical in all respects to the other
goods"” or, if there are no identical goods, "goods the uses and
ot her characteristics of which closely resenble those of the
ot her goods." The Panel upheld Revenue Canada's determ nation
that the mnor difference in labeling is irrelevant to the
determ nation that Rainier beer sold in the United States is
identical to Rainier beer sold in Canada, because it results
solely fromthe differing |labeling requirenments in the United
States and Canada and has no material effect on cost, price or
trade dress.2Y Since the record establishes such a rel ationship
between price (and cost) and packagi ng, the Panel hol ds that
Revenue Canada reasonably determ ned that packagi ng
configuration, like brand nane (but unlike the required

| abeling), is a relevant factor in determ ning whether the goods

sold in both markets are identical "in all respects.”
26/ See part VI, section B, subsection 2, supra.
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C. Concl usi on?”

For the reasons, set forth above, the Panel affirns Revenue
Canada's findings that (1) Rainier beer sold in Washi ngton was
"identical in all respects" to Rainier beer exported to British
Col unbia; (2) Henry Weinhard beer sold in Oregon was "identical
in all respects” to Henry Weinhard beer exported to British
Col unbia; and (3) Lone Star beer sold in Texas was "identical in
all respects” to Lone Star beer exported to British Col unbia.

The Panel also affirms Revenue Canada's finding that only
donmestic beer sold in the sanme packagi ng configuration as the
exported beer is "identical" within the neaning of the |ike goods
definition.

Vil. NORMAL VALUE

The Anerican and Canadi an conpl ai nants have rai sed issues
relating to the determnation of normal value. The Anerican
conpl ai nants argue that Revenue Canada erred in the foll ow ng

respects:

2 Hei | eman argues that, under the second prong of the like
goods definition, physically identical beers that are sold
in the sane market segnents, in the sane packagi ng
configurations and under different brand nanes nore closely
resenbl e each other than physically identical beers in the
sane packaging configurations that are sold in different
mar ket segnents but carry the sanme brand nanes. Having
found that Revenue Canada reasonably determ ned that the
donestic and exported beer are identical, the Panel does
not reach this issue.
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(A) in determning the preponderant
price of the |ike goods by
reference to sales of twelve-ounce
cans in all configurations;

(B) in failing to allow a trade | eve
adj ustmrent for pronotional
expendi tures where the type of
expendi ture was nade in both the
U S and the B.C. markets
regardl ess of the difference in the
| evel s of expenditure in the two
markets and in failing to adjust
for differences in general and
adm ni strative expenses in the U S
and B.C. markets;

(© in finding that nearly all sales of
Rai ni er beer in bottles were
unprofitable and in using
profitable sales of Rainier beer in
cans as a surrogate for bottle
sal es; and,
(D) in including the interest expense
incurred by Stroh in connection
with the acquisition of F. & M
Schaefer and the Jos. Schlitz
Conpany in the cost of production
of Stroh beer at its St. Pau
brewery.
The Canadi an conpl ai nants cl ai mthat Revenue Canada acted
i nproperly in allow ng deductions from normal val ue under
Regul ation 6 for discounts on the sale of |ike goods in the
United States (section E).
The standard of review applicable to errors of |aw by
adm ni strative agencies is that of reasonabl eness, entailing

deference to the admnistrative agency's decisions on issues of
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| aw and fact.2® Applying this standard, the Panel sustains the
deci sions of Revenue Canada on each of the issues bearing on the
cal cul ation of normal val ue, except for the determ nation of the
preponderant price of twelve-ounce canned beer and the inclusion
of interest in calculating Stroh's cost of production.

A. Pr eponderant Price

Section 17 of the SIMA states that the nornmal value is
equal to "the price at which the preponderance of sales of |ike
goods . . . was nade by the exporter to purchasers throughout the
period" unless there is no preponderant price, in which case
normal value is based on the wei ghted average price in the period
of investigation.

Hei | eman argues that Revenue Canada i nproperly cal cul ated
t he preponderant price based on a wei ghted average of prices of
twel ve-ounce cans in all configurations. Heileman Brief, at
pp. 33-35. Had Revenue Canada limted its analysis to the
four - by-si x packagi ng configuration, Heileman contends, it would
have found that there was no preponderant price and proceeded to
cal cul ate normal value by reference to the wei ghted average of

prices for same configuration sales. See Heileman Brief, at

p. 34; Hearing Tr., Vol. |1, at p. 342.
28/ See part V, supra, for a conprehensive discussion of

standard of revi ew.
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Revenue Canada does not dispute that identical goods
pricing is preferable to averaging the prices of sales in al
configurations. Rather, it maintains that Heil eman did not
provide the informati on necessary to determ ne the preponderant
(or weighted average) sales price of Rainier in the four-by-six
configuration. Revenue Canada Factum at pp. 19-20.

More particularly, Revenue Canada contends that Heil eman
provided internal reports, referred to as "Bond 1" reports,
listing sales by brand by state, without regard to configuration.
Revenue Canada asserts that Heil eman provided information on
sales by configuration only for the states of Wshi ngton and
Oregon. 1d. at p. 19. The Bond 1 reports were relied upon in
the prelimnary determ nation; Revenue Canada disclosed this to
Hei | eman and gave Heil eman the "opportunity to provide nore
conplete information for purposes of the Final Determnation."
Id. at p. 20. According to Revenue Canada, no such information
was provided. Heileman counters that the record contains
evidence in the formof reports listing sales of its products in
various configurations to whol esalers (which are listed by state)
fromwhich the critical data relating prices to packaging
configuration may be extracted. Hearing Tr., Vol. IIl, at p. 369;
Heil eman Brief, at pp. 34-35 (citing portion of record containing

data necessary to make cal cul ation).
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The Panel has exam ned this evidence and has found that it
appears to contain the information needed to nmake the rel evant
cal cul ations, albeit in a format which is not particularly user
friendly. The Panel, therefore, renmands the preponderant price
i ssue to Revenue Canada for the purpose of reexamning this
evi dence and determ ni ng whet her, based on the record, it is
sufficient to enable the calculation of the preponderant or
wei ght ed average price for sales of twelve-ounce cans in the
four-by-six configuration. |f Revenue Canada finds that the
information provided is sufficient, it should recal cul ate the
preponderant or wei ghted average price. |f Revenue Canada finds
the information provided is insufficient, it should explain the
deficiencies in the subm ssion of its findings.

B. Pronoti on Expendi tures and General and Adm nistrative
Expenses

Revenue Canada all owed trade | evel adjustments for
expenditures on selling activities with respect to Rainier and
Henry Wei nhard brands perfornmed in the honme market but not
incurred with respect to the B.C. market. |In Revenue Canada's
opi nion, these were justified under Regulation 9(a) of SIMA
However, Revenue Canada declined to allow any adjustnent where
the type of activity was perfornmed in both the honme market and
the B.C. market regardless of the difference in the relative

| evel s of expenditures in the two markets. |t was accepted by
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Revenue Canada that spillover effects of advertising are m ni nmal

and could therefore be disregarded. Final Statenent of Reasons,

at p. 6. Also, Revenue Canada declined to nake all owance for

di fferences in general and adm ni strative expenditures allocable
to the separate markets. However, in meking these

determ nati ons, Revenue Canada did categorize the various
expenditures in considerable detail, differentiating between
medi a expendi tures and sponsorshi ps.

Hei | eman conpl ai ned agai nst this decision on the ground
that section 15 of SIMA is intended to achieve price
conparability and that Revenue Canada m sapplied Regul ation 9(a)
or that Regulation 9(a) is not authorized by SIMA. Heil eman
Brief, at p. 52. The latter point was not pursued at the
hearing. Heileman also argued that Regul ation 5 (adjustnents for

different "conditions of sale") is applicable if Regulation 9(a)
does not permt the requested adjustnents, focusing on the words
"differences in terns and conditions of sale" and "ot her
differences relating to price conparability" as set out in
section 15 of SI VA

Al t hough section 15 does indicate that achi evenent of price
conparability is the intention of the section, Revenue Canada has
no choice but to apply the Regul ations that have been prescri bed.

The Regul ati ons provide for several adjustnments for the purposes

of section 15 along with section 19 and 20, for exanpl e,
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differences in quantity, discounts,

duti es,

foll ows:

and specifically permt adjustnents for trade |l evels as

For the purposes of sections 15 and
19 and sub- paragraph 20(c) (i) of
the Act, where purchasers of I|ike
goods who are at the trade |evel
near est and subsequent to that of
the inporter in Canada have been
substituted for purchasers who are
at the same or substantially the
sane trade |level as that of the
inporter, the price of the like
goods shall be adjusted by
deducting therefrom

(a) the anpbunt of any costs,
charges or expenses
incurred by the vendor of
the |like goods in selling
to purchasers who are at
the trade | evel nearest
and subsequent to that of
the inmporter that result
fromactivities that
woul d not be performed if
the |i ke goods were sold
to purchasers who are at
the sane or substantially
the sane trade | evel as
that of the inporter; or

(b) in the absence of
information relating to
the costs, charges and
expenses nentioned in
paragraph (a), an anobunt
not exceedi ng the
di scount that is
generally granted on the
sale of |ike goods by
ot her vendors in the
country of export to
purchasers who are at the
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sanme or substantially the

same trade |evel as the

i mporter.
Acting within that Regul ati on, Revenue Canada nade adj ustnents
for the costs of particular advertising activities that were not
performed with respect to sales to Canada, but not for certain
pronotional activities (i.e., sponsorships) perfornmed in both
mar ket s, al though the | evel of expenditure was proportionately
much greater in the hone market than for the B.C. nmarket.

As noted el sewhere in this opinion, the applicable standard
of review is whether Revenue Canada's interpretation of SIMA and
t he Regul ations was a reasonable interpretation in the
circunstances. |If Regulation 9, together with the other
provi sions for adjustnents, does not achieve the purpose of SIMA
as reflected in section 15 of the Act, that is a matter for
action by Parlianent or the Governor in Council. Neither the Act
nor the Regul ations set out a broad rule that adjustnents nust be
made by Revenue Canada to achieve price conparability. Rather
the Regul ations refer to particular "activities" which are or are
not perforned in the honme and export markets respectively, and
are exhaustive of the adjustnents that may be nmade in determ ning
normal value. It mght well be, having regard to the purpose of
the Regul ations indicated by section 15 of SIMA, that an
interpretation of "activities" that permtted further

differentiation anong various |levels of costs and types of
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pronotional activities would be reasonable. However, the Panel
cannot say that Revenue Canada's interpretation which grouped
sponsorshi ps as an activity category is not reasonable, and
therefore Heileman's conplaint fails on that ground.%
Hei |l eman al so argued, in the alternative, that its claim
for an adjustnment for pronotion costs should be based on
Regul ation 5, which is as foll ows:
5. For the purposes of section 15, 19
and 20 of the Act, where the goods
sold to the inporter in Canada and
the |i ke goods differ
(a) in their quality,
structure, design or
mat eri al ,
(b) in their warranty agai nst
def ect or guarantee of
per f or mance,

(c) inthe tine permtted
fromtheir date of order

29/ The application of Regulation 9(a) is open to question,
since sales in both markets were nmade at the whol esal e
price. See Hearing Tr., at p. 237, 365-66. Although the
British Colunbia Liquor Distribution Branch functions as a
retailer as well as a whol esaler, the fornmer capacity would
appear to have little, if anything, to do with price
rel ati onshi ps which are normally the subject of |evel of
trade adjustnments. Since no party objected to Revenue
Canada's determ nation respecting the applicability of
Regul ation 9(a), however, the Panel sees no reason to
review this aspect of the decision which appears to be
aimed at achieving a fair conparison. As noted el sewhere,
the treatnment of this issue may suggest a need to consider
whet her the regul ati ons neet the objective of SIMA as
reflected in section 15 of the Act.
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to the date of their
schedul ed shi pnent, or

(d) in their conditions of
sal e, other than the
conditions referred to in
par agraphs (b) or (c) or
any conditions that
result in any adjustnent
bei ng made pursuant to
any ot her section of
t hese Regul ations, and
that difference woul d be
reflected in a difference
bet ween the price of the
i ke goods and the price
at which goods that are
identical in al
respects, including
conditions of sale, to
t he goods sold to the
i nporter in Canada woul d
be sold in the country of
export, the price of the
i ke goods shall be
adj ust ed

(e) where the price of the
i ke goods is greater
than the price of the
i dentical goods, by
deducting therefromthe
estimated difference
bet ween those prices; and

(f) where the price of the
i ke goods is |less than
the price of the
i dentical goods, by
addi ng thereto the
estimated difference
bet ween those prices.

Allowing a wwde interpretation of the term"conditions of

sale," it mght be that the termcould reasonably be interpreted
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to cover differences in marketing or selling expenditures.
Par agraph (d) of Regulation 5 recogni zes that other provisions in
the Regul ati ons may be the basis for adjustnents and m ght be
seen to define "conditions of sale" widely by reference to the
variety of "conditions" for which adjustnents are specifically
permtted, including those nentioned in paragraphs (a), (b) and
(c) of Regulation 5. But, no provision goes so far as to
i ntroduce a general adjustnment rule that would permt the
apportioning of costs between hone and export nmarkets. Rather,
the adjustnents are for categories of expenses that are or are
not incurred in each market respectively. Also, paragraphs (a),
(b) and (c) indicate that such conditions of sale (referred to as
"conditions" in paragraph (d)) relate to the goods thensel ves and
the contract for their sale rather than to expenses for selling
(i ncluding advertising and pronotion) and general and
adm ni strative expenses.

The Panel notes also that Regulation 5 requires that the
adj ustnent be a "difference that would be reflected in a
di fference between the price of the |ike goods and the price at
whi ch goods that are identical in all respects, including
conditions of sale, to the goods sold to the inporter in Canada
woul d be sold in the country of export." This introduces another
factor wwth respect to which the Panel has not been directed to

any concl usive evidence in the admnistrative record. It is
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perhaps inplicit in Heileman's position that differences in
pronotion costs should be recogni zed by an adjustnent under
Regul ation 5.

In the course of the proceedings, reference was made to the
deci sion of the Canadi an International Trade Tribunal in Mdison

| ndustrial Equipnent Limted v. Deputy Mnister of Nationa

Revenue for Custons and Excise, 4 TCT 3131 (1991), an appeal from

a redeterm nation by Revenue Canada under section 59 of SIMNA

The appel | ant sought adj ustnents under Regul ation 9(a) and,
alternatively, under Regulation 5 for warehousing, warranties,
bad debts and certain adm nistrative expenses which were alleged
to apply to home-country sales and not to exports to Canada. The
majority of the Panel first dealt with Regulation 5 and concl uded
that none of the expenses could properly be regarded as relating
to "conditions of sale", stating that "there is no basis to
assunme that Parlianment and the Governor in Council intended the
expression 'conditions of sale' to enconpass anything beyond what
is usually associated with selling in the plain and ordinary
sense of that commercial activity”". The Panel al so concl uded
that "... the relevant provisions of the Act and the Regul ati ons
are couched in ternms of sales and activities relating to selling,

not of the general conduct of business."2 Although the reasons

30/ Madi son | ndustrial Equi pnent, 4 TCT at 3140.
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of the magjority of the Panel did not deal with the issue of
whet her such expenses shoul d be apportioned between donestic and
export sales, the position of the majority may be inferred from
t he di ssenting opinion of Chairman Bertrand. He interpreted both
Regul ations 9 and 5 to require that expenses be apporti oned when
that can be done on the avail abl e evi dence.

As noted above, even if the wide interpretation adopted by
Chairman Bertrand is perm ssible under the Act, it is not
unr easonabl e for Revenue Canada to adopt the narrower view which
apparently, but not explicitly, received the approval of the

majority of the panel of the CITT in Madison Industrial

Equi pnment. Accordingly, it is not open to this Panel to adopt
conclusively the nore generous interpretation of Regulation 5
favored by Chairman Bertrand, and argued by counsel for

Hei | eman. &

Hei |l eman al so conpl ai ned that general and adm nistrative
("GR&A") expenses should be the subject of an adjustnent for
differences in those expenses as between sales in the United
States and sales in Canada. There are in effect two issues, one
bei ng whet her Revenue Canada was reasonable in not

differentiating such expenses into different "activities," and

sy The Panel does not wish to | eave the issue w thout
remar ki ng that the Regul ations seemto be narrowWy drafted
in view of the stated purpose of section 15 of SIMA
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t he ot her being whet her Revenue Canada addressed the rel evant
facts and cane to a conclusion that was perverse or unsupported
by any evidence. The record shows that there were G&A expenses
with regard to sales in both the Canadian and U. S. markets and,
for the reasons given above with regard to expenditures for
pronotions, the Panel cannot conclude that Revenue Canada's
interpretation of the Regulation is unreasonable. Further, it
appears clear that Revenue Canada considered the rel evant facts.
Hei l eman made reference in its brief to the GATT
Anti dunping Code and to U.S. law. The Panel notes that while the
rel evant provisions of the GATT Code may be taken into account by

Revenue Canada (as determ ned by the Suprene Court of Canada in

the Corn Gowers' case®? vis-a-vis the proper construction of a

statute by the CITT), the Panel cannot say that it was

unr easonabl e for Revenue Canada to decline to do so in this case.
Wth respect to U S. law, the Panel notes that the U S.

regul ati ons are couched in | anguage significantly different from

t he Canadi an regul ations. The Panel, as well as Revenue Canada,

is bound by the words of the Canadi an regul ati ons, and the Panel

cannot concl ude that Revenue Canada's interpretation was

unr easonabl e because different applicable | anguage in U S. |aw

woul d, or mght, result in a different concl usion.

32/ National Corn Growers Association of Canada v. Canadi an
| mport Tribunal [1990] 2 S.C. R 1324.
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C. Use of Profitable Rainier Can Sales as a Surrogate for
Bottl e Sal es

In addition to its sales of Rainier in cans, Heileman al so
sold Rainier in twelve-ounce bottles during the period of the
i nvestigation. Revenue Canada found that these sales were
unprofitable and used as a surrogate the average profit margin on
sales of Rainier beer in cans and bottles, regardl ess of size.

Hei | eman's objections to these findings are twofold.

First, Heileman argues that Revenue Canada erred in determ ning
bottl e sales to have been unprofitable. Assum ng, however, that
this determ nation is upheld, Heileman then clains that the
surrogate profit should have been derived fromthe sal e of
forty-ounce bottles only w thout considering sales of cans.

On the issue of the profitability of twelve-ounce bottle
sal es, Heileman contends that indirect costs were m sall ocated,
but does not propose an alternative. See Heileman Brief, at
pp. 45-46. As Heil eman acknow edges, Revenue Canada used the
sanme standard for allocating such costs in determning that the
bottle sales were unprofitable as it applied in finding that can
sales were profitable. The Panel finds no basis for upsetting
what Revenue Canada has done here; i.e., allocating indirect

costs on a uniform and consi stent basis. 3

33/ Heil eman's argunent that it would not have sold Rainier in
bottles at a price that did not yield a profit is not
(continued. . .)
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| f sales of twel ve-ounce bottles nonetheless were found to
be unprofitable, Heileman argues that the profit margin on can
sal es shoul d be ignored in calculating the appropriate surrogate.
In support of this position, Heileman clains that the markets for
cans and bottles are so dissimlar that the profit derived from
the sal e of cans cannot reasonably be used to neasure the profit
whi ch normal Iy shoul d be achieved on sales of bottles. See
Heil eman Brief, at pp. 45-46. Apart fromthe obvious point that
cans and bottles are different, Heileman offers little to support
its position. Moreover, the sane critique could be made of the
conpari son Heileman prefers -- twelve and forty-ounce bottles are
al so different (perhaps nore different in ternms of consuner
appeal than twel ve-ounce cans and twel ve-ounce bottles). Under
t hese circunstances, the Panel finds that the approach taken by
Revenue Canada - to use an average profit margin on sal es of
t wel ve-ounce cans and forty-ounce bottles - is reasonable.

D. | nt erest Expense as Part of Cost of Production

Stroh clains that Revenue Canada erred in including the
i nterest expense incurred in the acquisition of the Jos. Schlitz

and F. & M Schaefer breweries in the cost of production of Stroh

3¥(...continued)
persuasive. Sales at such prices may be economcally
justifiable because the firmconsiders any selling price
above the marginal cost for that unit of production to be
accept abl e.
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beer, which resulted in a finding under section 16(2)(b) of SIMA
that certain sales of Stroh's products took place at prices which
were not profitable. Mre particularly, Stroh argues that (i)
i nterest should not be included in calculating the cost of
production of Stroh beer at its St. Paul brewery because the
borrowi ng was unrelated to that facility and (ii) interest, as a
matter of law, is not a cost of production.2¥

Revenue Canada agrees that a borrowi ng nust be related to
t he production or operation of the plant at which the goods are
produced if the interest paid to service the debt is to be
considered in determning the cost of production. |ndeed,
i nterest expense incurred by Heileman in connection with the
acquisition of its brewery assets was not included in the cost of
production of Rainier beer because of the lack of such a

relationship. Final Statenent of Reasons, at p. 7.

The Panel has found no evidence in the record supporting
the distinction drawn by Revenue Canada between Heil eman's
acqui sition debt and Stroh's borrowings to finance the
acquisition of the Jos. Schlitz and F. & M Schaefer breweries.

The Final Statenment of Reasons concl udes that these acquisitions

34/ Revenue Canada al so appears to argue that the issue is noot
because the | oan has been paid off. Even if that were the
case (and Stroh does not concede the point), the issue
woul d not be noot, since the treatnment of interest wll
have a bearing on the margi n of dunping.
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related to production costs at the St. Paul's brewery because
"Stroh has rationalized its production with each brewery
produci ng the brands that are marketed in the geographic area

serviced by that brewery." Final Statenent of Reasons, at

p. 21.% |f there were evidence supporting this conclusion, the
Panel woul d have no difficulty upholding it. But the Panel has
found none. And Revenue Canada, despite a request to cite such
evidence to the Panel, failed to do so. The Panel, therefore,
remands this issue to Revenue Canada for reconsideration of

whet her the evidence of record supports the conclusion that the

i nterest expense incurred for the acquisition is related to
production at the St. Paul brewery. |[If such a connection is not
supported by the evidence of record, Revenue Canada shoul d
reconpute the normal value of Stroh's beer excluding the interest
expenses incurred in connection with the acquisitions by Stroh.

| f Revenue Canada concl udes that such evidence exists, it should
present the basis for that conclusion in its findings. |If
necessary, the Panel will thereafter deci de whether such interest

expense is a cost of production.

38/ Revenue Canada al so submtted an internal nenorandum on the
interest issue for the record. Canadian Secretariat File
No. CDA-91-1904-01, 4235-218-2, Vol. 4, Tab 4. This
menor andum does not present evidence of any |inkage between
t he production of Stroh and the acquisition.
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E. Requl ati on 6 D scounts

Hei | eman, Pabst and Stroh all granted di scounts to United
States whol esal ers. These di scounts were terned "deferred
pronoti onal discounts” or "post-off discounts"” as they were
generally paid to the whol esaler after the sale by the whol esal er
to the retailer. The discounts, which varied fromstate to
state, were offered only during certain nonths and only in
certain states. The purpose of the discounts was, as expressed
by the U S. producers, to ensure floor space, to pronote brands,
and to nmaxi mze sales in down periods. No conparable discounts
were offered or paid to the Canadi an buyer, the British Col unbia
Li quor Distribution Branch ("BCLDB").

In cal cul ating normal value for each exporter, Revenue
Canada nmade certain downward adjustnments for the discounts
pursuant to Regulation 6 of SIMA. Regulation 6 provides:

For the purposes of sections 15, 19
and 20 of the Act, where any
rebate, deferred discount or

di scount for cash is generally
granted in relation to the sale of
i ke goods in the country of

export, the price of the |ike goods
shal | be adjusted by deducting
therefromthe amount of any such
generally granted rebate or

di scount for which the sale of the
goods to the inporter in Canada

woul d qualify if that sale occurred
in the country of export.
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The B.C. Brewers oppose the adjustnents nmade for the
di scounts on the grounds that Revenue Canada failed to properly
consider and apply the criteria of Regulation 6. According to
the B.C. Brewers, Revenue Canada failed to find that the
di scounts, in fact, were "generally granted" or that the Canadi an
i nporter would have qualified for the discounts if the sale to
the inmporter had occurred in the United States, the country of
export. The B.C. Brewers argue that Revenue Canada failed to
address these requirenents in its determ nation, which anmounts to
"a refusal to exercise the jurisdiction accorded to it by
Parlianment."” B.C Brewers Conplaint, at p. 40, para. 103. They
further argue that, had Revenue Canada properly applied
Regul ation 6, it would have found that neither of the two

requi rements had been net. ¥

36/ The B.C. Brewers al so suggest that certain cal cul ation
errors were made in connection with the Regul ation 6
adjustnments for Stroh. Stroh replies that there were no
calculation errors but, rather, that what the B.C. Brewers
termerrors results fromthe fact that the discounts are
paid after the sales occur. As a consequence of this |ag,
the discounts paid in a particular nonth nay appear | arge
relative to the nunber of sales to the whol esaler in that
nmont h.

According to the B.C. Brewers' reply brief, the purpose of
noting the alleged errors was to support their position

that "there was inconplete analysis of the data used . . .
" B.C Brewers Reply Brief, at p. 20. Accordingly, the
Panel has considered these allegations in ruling on this

i ssue but does not consider remand warranted regarding

these "errors."” Stroh's explanation as to the seem ngly

(continued. . .)
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Revenue Canada and the U S. producers counter that the
requi renents of the regulation were considered, that it is not
reversible error nerely because Revenue Canada chose not to make
explicit witten findings with respect to each requirenent, and
that, in fact, the discounts did neet both requirenents of the
regul ati on.

As regards the allegation that Revenue Canada failed to
consi der and address each Regul ation 6 requirenent, the Panel is
satisfied that Revenue Canada did anal yze the discounts in |ight
of the two criteria in determ ning whether or not to grant the
adj ustnents for the discounts. Wile the Statenent of Reasons
does not state explicitly that each requirenent was consi dered
for and net by each conpany- -

it is not error of law for a
tribunal not to give reasons on
every argunent presented to it, nor
even to fail to nmake an explicit
witten finding on each constituent
el ement of its decision [citations

omtted].

Macl ean Hunter v. Deputy M nister of National Revenue (Custons

and Excise), (1988), 87 NR 195 (F.C A ) at 198. See also,

Servi ce Enmpl oyees' International Union, Local No. 333 v. Ni pawin

3¢/(...continued)
hi gh di scounts appears valid. As regards the one error
noted by the B.C. Brewers that does, indeed, appear to be
an error (an incorrect 1991 subtotal for deferred discounts
on Stroh Light), this error, if corrected, wuld have, at nost, a
de mnims inpact on the final results.
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District Staff Nurses Association of Nipawn, et al. (1973),

41 D.L.R (3d) 6 (S.C.C.) at 13, "Atribunal is not required to
make an explicit witten finding on each constituent el enent,
however subordinate, leading to its final conclusion.”

Turning now to the question of whether the discounts net
the Regulation 6 requirenents, the Panel takes up first the issue
of whether the Canadi an inporter, the BCLDB, would have qualified
for the discounts. The B.C. Brewers maintain that the BCLDB
could not have qualified for the discounts because it was not
sinply a whol esal er, but rather a wholesaler and retailer, and
because it failed to neet all the terns and conditions for the
di scounts set by the producers.

As support for their position, the B.C. Brewers cite Flat

Woden Toothpicks fromthe U. S., Statenent of Reasons, Final

Determ nation, Feb. 13, 1992, p. 7, and Certain |Integral

Hor sepower | nduction Mtors fromthe U S., Statenent of Reasons,

Section 59 Re-determ nation, Nov. 20, 1991, p. 3. 1In these
cases, adjustnents for Regulation 6 discounts were deni ed because
the inmporters did not neet the conditions for the discounts.
VWiile the cases cited by the B.C. Brewers confirmthat the

Regul ation 6 adjustment requires that the inporter neet the terns
and conditions of the discount, they provide little guidance for

the Panel in the instant case as Toot hpi cks does not indicate

what terns and conditions were not net and | nduction Mdtors
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apparently involved discounts for early paynent, a condition not
rel evant to the discounts at issue here.

The Panel finds that BCLDB woul d |ikely have qualified for
the di scounts had the BCLDB been a buyer in the United States.

Al though the B.C. Brewers suggest that the terns and conditions
to receive the discounts were stringent, the record indicates
that the only real criteria for receiving the discounts were that
t he whol esal er buy the goods and then sell themto a retailer
during a time when the discounts were offered. Had the BCLDB
been |l ocated in a state where and when the discounts were
offered, it is reasonable to assune that the di scount woul d have
been offered to and taken by the BCLDB

The Panel also finds that the fact that the BCLDB was nore
than a wholesaler, that is, that it functioned both as a retailer
and a whol esal er, woul d not have disqualified it fromreceiving
the discount. Since the purpose of the discount was to nove the
mer chandi se fromthe whol esaler to the retailer, the dua
function of the BCLDB woul d presumably have qualified the BCLDB
for the discount at the nonent it purchased the goods.

Regardi ng the issue of whether the discounts were
"generally granted", the B.C. Brewers argue that the discounts
could not have net this criterion as the discounts were granted
only in certain states, were granted only at certain tinmes, and

were not taken advantage of by all wholesalers. The B.C. Brewers
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al so cite to Revenue Canada's gui delines which indicate that
"generally granted"” nmeans granted on 50 percent or nore of sales.
Specifically, those guidelines state:

The rebates, deferred di scounts or
di scounts for cash nust be
generally granted on the sal es of

i ke goods used in the

determ nation of normal value. The
term"generally granted” in the
application of this regulation
means that such rebates or

di scounts nust be granted on at

| east 50% of sales of the like
goods used before an adjustnent can
be consi der ed.

Revenue Canada Assessnent Progranms Manual, Vol. 2, SIMA, Part
vill, c¢c. 3., S.C

Finally, the B.C. Brewers cite two cases, Certain Carbon

Steel Welded Pipe fromArgentina, et al., Statenent of Reasons,

Fi nal Determ nation, June 21, 1991, and Lint Rollers fromthe

U. S, Statenent of Reasons, Final Determ nation, Decenber 18,
1990, which denonstrate that, for the Regulation 6 adjustnent to
be granted, a "majority of the custoners that are offered the

di scount [nust] take it." Lint Rollers at 6.

Revenue Canada and the exporters answer this argunent by
noting that the fact that the discounts were offered only
periodically and in certain states does not negate the fact that

they were generally granted and that Revenue Canada, in fact,
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found that the 50 percent test was net on those sales and in
those nonths to which the Regul ation 6 adjustnent was applied.

The Panel finds that the all owance of the adjustnent by
Revenue Canada in the manner allowed was reasonable. Wile, as
the B.C. Brewers note, the discounts may not have been offered or
granted on a majority of sales throughout the entire United
States or throughout the entire period of the investigation,
Revenue Canada took this into account by Iimting the adjustnent
to sales in the nonths when and the states where the discounts
were offered. Mreover, where the anmounts of the discounts
vari ed, Revenue Canada deducted a wei ghted average di scount from
nor mal val ue.

The record indicates that, if Revenue Canada had applied
the discount to all sales investigated, it would have been in
contravention of Regulation 6 since the discounts were not
granted on a majority of sales throughout the entire period.
This, however, Revenue Canada did not do. By limting the
adjustnment to sales only in certain nonths and in certain states,
Revenue Canada i nplenented the regulation in a reasonabl e manner.
Accordingly, the Panel finds the Regulation 6 discounts were
reasonabl y cal cul ated and appli ed.

Vi11. EXPORT PRICE
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Compl ai nants B.C. Brewers argue that Revenue Canada erred
inits calculation of export val ues:

by failing to deduct comm ssions
from Pabst's export prices; and

by failing properly to calculate
Pabst's freight.

The first issue raises a question of |aw and the second issue
rai ses a question of fact.%

A. Conni ssi ons

Pabst and Hei |l enan pay comm ssions on sales in Canada. No
conparabl e conm ssions are paid on sales in the United States.
The Canadi an comm ssion agent of Pabst is North America |Inports,
Inc. ("NAI"); of Heileman, Haida Trading, Inc. ("Haida"). 1In the
final determ nation, Revenue Canada deducted the Hai da
comm ssions from Heileman's export prices but did not deduct
NAlI's comm ssions fromthe export prices of Pabst.

The B.C. Brewers argue that NAlI's comm ssions nmust be
deducted from Pabst's export prices. Heileman initially objected
to the deduction of Haida's conm ssions; however, at oral
argunent, counsel for Heileman indicated that the issue had
"becone noot" because Revenue Canada subsequently issued a
redetermnation in which it did not deduct the Hai da conm ssions.

See Hearing Tr., Vol. I, at p. 6.

87/ See Part V, supra.
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In light of Heileman's effective withdrawal of its claim
the Panel will deal here only with the B.C. Brewer's conpl ai nt
relating to Pabst.

Anmong ot her argunents, the B.C. Brewers claimthat there is
an inconsistency anounting to reviewable error in the final
results because Revenue Canada failed to deduct NAlI's conm Ssions
when virtually identical comm ssions were deducted from

Hei |l eman's export price. A reading of the Final Statenent of

Reasons indi cates that Revenue Canada was not inconsistent in the
treatment of the conm ssions. The Haida conm ssions were
deduct ed, not because Revenue Canada found the conmm ssions
deducti bl e per se, but rather because the information submtted
by Heil eman was not sufficient to all ow Revenue Canada to
determ ne the exact nature of the paynents to Haida. The FEinal

Statenent of Reasons (p. 11) notes:

The comm ssion is being deducted

since . . . conplete information on

t he breakdown of Haida's costs and

expenses was not provided to permt

the Departnent to determ ne the

actual costs absorbed by Hai da.
In light of this | anguage, and irrespective of the
redetermnation relating to the Haida conm ssions, the Panel does
not find any inconsistency in the treatnment of the conm ssions as

bet ween Pabst and Hei | eman.
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The B.C. Brewers prem se their contention that a deduction

for comm ssions nust be nade on section 24 of SIMA. Section 24

r eads:

The export price of goods sold to
an inporter in Canada,

not wi t hst andi ng any i nvoi ce or
affidavit to the contrary, is an
anount equal to the | esser of

(a) the exporter's sale price
for the goods, adjusted by
deducting therefrom

(1) the costs, charges
and expenses incurred in
preparing the goods for
shi pnent to Canada t hat
are additional to those
costs, charges and
expenses generally
incurred on sales of like
goods for use in the
country of export,

(1i) any duty or tax

i nposed on the goods by
or pursuant to a | aw of
Canada or of a province,
to the extent that such
duty or tax is paid by or
on behalf or at the
request of the exporter,
and

(ti1) all other costs,
charges and expenses
resulting fromthe
exportation of the goods,
or arising fromtheir

shi prent fromthe pl ace
descri bed in paragraph 15
(e) or the place
substituted therefor by
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virtue of paragraph
16(1)(a); and
(b) the price at which the
i nporter has purchased or
agreed to purchase the goods,
adj usted by deducting
therefromall costs, charges,

expenses, duties and taxes
descri bed in subparagraphs (a)

(i) to (iii).

According to the B.C. Brewers, a conm ssion is an "expense"
wi thin the | anguage of section 24 and, therefore, nust be
deducted from export price. Revenue Canada and Pabst take the
position that selling comm ssions are not covered by section 24
and are not deductible as they are akin to costs for sales and
adm ni strative services that Pabst itself perforns in the
donesti c market.

The B.C. Brewers also argue, in the alternative, that the
comm ssions may naeke the export price determ ned under section 24
unreliabl e because the conmm ssion constitutes a "conpensatory
arrangenment." |In such a situation, according to the B.C
Brewers, section 25 of SIMA applies. That section provides, in
pertinent part:

Where, in respect of goods sold to
an inporter in Canada,

(a)
(b) the Deputy Mnister is of
t he opinion that the export

price, as determ ned under
section 24, is unreliable
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(i) by reason that the
sal e of the goods for
export to Canada was a
sal e between associ at ed
persons, or

(11) by reason of a
conpensat ory arrangenent,
made between any two or
nore of the follow ng,
nanmel y, the manufacturer,
producer, vendor,
exporter, inporter in
Canada and any ot her
person, that directly or
indirectly affects or
relates to
(A) the price of the goods,
(B) the sale of the
goods,
(C© the net return
to the manufacturer,
producer, vendor or
exporter of the
goods, or
(D) the net cost to
the inporter of the
goods,

the export price of the goods is
[calculated differently from
section 24].

The B.C. Brewers contend that the comm ssions paid to NAI
must be deducted fromthe export price pursuant to either section
24 or 25 of SINA

As regards the "conpensatory arrangenent” argunment of the
B.C. Brewers, a conm ssion paid to an unrel ated agent does not

appear to be the type of arrangenent contenpl ated by section 25.

More significantly, the provision | eaves the determ nation as to
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the reliability of the export price cal cul ated under section 24
up to the "opinion" of Revenue Canada. Only if Revenue Canada
finds the price cal cul ated under section 24 to be
"unreliable" does section 25 cone into play. Revenue Canada
determ ned that Pabst's export prices should be cal cul at ed
pursuant to section 24, not section 25, and the Panel finds
not hi ng unreasonable in this determ nation

Wth regard to the treatnent of comm ssions under section
24, the term "conm ssion"” does not appear in the statutory
| anguage. The B.C. Brewers argue, neverthel ess, that comm ssions
are covered by the general term "expenses". Subsections (a)i and
(a)iii of section 24 each contain the term "expenses". However,
the "costs, charges and expenses" covered by subsection (a)i
relate to those incurred in preparing the goods for shipnent,
while the "other" costs and expenses covered by subsection (a)ili
relate to exportation and shipnent, i.e., to costs relating to
t he physi cal novenent of the goods. G ven the wording of these
subsections, the Panel finds that Revenue Canada acted reasonably
in holding that selling comm ssions, which are not in the nature
of shipment costs or exportation costs, were not intended to be
covered by section 24.

Revenue Canada's position is supported by the fact that
SIMA ains for "apples to apples" price conparisons. Since the

comm ssi on agent NAI perfornms those sane selling functions in
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Canada that Pabst itself perforns in the United States, deduction
of the comm ssions fromexport prices without a simlar deduction
fromnormal value for Pabst's U S. selling expenses would be
unfair and woul d skew the conparison. This was stated by Revenue
Canada in the prelimnary determ nation as foll ows:

The functions being perforned by
North Anmerican Inports are
functions which are al so perforned
in the donmestic nmarket. In the
donmestic market, they are perforned
by sales and/or adm nistrative
staff. The general, selling and
adm ni strative expenses included in
t he donmestic costs al ready include
t hese functions. Therefore, no

adj ustment from export price wll
be made to account for this
conmi ssi on.

Prelimnary Statenent of Reasons, at p. 24.

In view of the foregoing, the Panel finds that Revenue
Canada's position as to the non-deductibility fromexport price
of the comm ssions paid by Pabst to NAl is reasonabl e.

B. Fr ei ght

To cal cul ate export price, Revenue Canada deducted freight
costs fromthe exporter's sales price pursuant to section 24 of
SIMA. The B.C. Brewers contend that, while Revenue Canada was
correct to deduct freight, for Pabst, the conputation of average
freight was done incorrectly, thereby understating Pabst's true

cost of shipping its goods to the BCLDB
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By letter dated, August 4, 1992, however, the B.C. Brewers
notified the Panel that it has withdrawn its conplaint insofar as
it relates to the calculation of freight expenses for Pabst,
havi ng reached a stipulation with Revenue Canada as to the
nmet hodol ogy to be used for the cal cul ati on of such expenses.

This letter is attached as Appendi x C. Accordingly, the Panel
does not address this issue herein.

The B.C. Brewers al so argue that the cost of returning the
pallets fromBritish Colunbia to the Pabst Brewery is absorbed by
Pabst and that this cost was not deducted fromthe export price.
Pabst clains that, while the pallets are sent back by the BCLDB
Pabst does not absorb that cost. The Panel finds nothing in the
record that would support the B.C. Brewers' contention that

Pabst, rather than the BCLDB, pays the pallet-return cost.
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1X. CONCLUSION
For the reasons stated above, Revenue Canada's

determ nation is hereby affirmed in part and remanded in part.
The results of this remand shall be provided by Revenue

Canada to the Panel within 45 days of this decision.

SIGNED I N THE ORI G NAL BY:

Dat e Joseph F. Dennin, Chairman

Dat e David E. Birenbaum

Dat e |l van R Fel t ham

Dat e Denni s Janes, Jr.

Dat e Wl helmna K Tyler
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ARTI CLE 1904 BI NATI ONAL PANEL REVI EW
pursuant to the
CANADA- UNI TED STATES FREE TRADE AGREEMENT

IN THE MATTER OF:

Certain Beer Oiginating in or Exported Secretariat File No.
fromthe United States of Anmerica by
G Heileman Brew ng Conpany, Inc.,
Pabst Brew ng Conpany and the Stroh
Brewery Conpany for Use or Consunption
in the Province of British Colunbia

CDA- 91-1904-01

N N N N N N N N N N

ORDER

For the reasons stated in the nmenorandum opi ni on of the
Panel i sts, the Panel affirnms in part and remands in part Revenue
Canada's final determination with respect to Certain Beer
Oiginating In O Exported Fromthe United States of Anerica by
G Heileman Brew ng Conpany, Inc., Pabst Brew ng Conpany and The
Stroh Brewery Conpany For Use or Consunption in the Province of
British Colunbia for further proceedings consistent with the
menor andum opi ni on.

The results of the remand shall be provi ded by Revenue
Canada to the Panel within 45 days of this decision.

SIGNED I N THE ORI G NAL BY:

Dat e Joseph F. Dennin, Chairman
Dat e David E. Birenbaum

Dat e |l van R Fel t ham

Dat e Denni s Janes, Jr.

Dat e Wl helmna K Tyler
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