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OPINION AND ORDER OF THE PANEL

l. INTRODUCTION

This Panel was constituted pursuant to Article 1904.2 of the
Uni ted States-Canada Free-Trade Agreenment ("FTA") to reviewthe
final determnation of the International Trade Adm nistration,
U S. Departnent of Commerce ("ITA"), in the adm nistrative review
of the antidunping order on replacenent parts for self-propelled
bi t um nous pavi ng equi pnent from Canada for the period Septenber
1, 1987 through Decenber 31, 1988. Both the Canadi an
manuf acturer, Northern Fortress, Ltd. ("Northern Fortress"), and
the U S. petitioner in the original antidunping investigation,
Bl aw Knox Construction Equi pnment Corporation ("Bl aw Knox"),
requested the admnistrative review, neither was satisfied with
| TA's final determ nation, which was rendered on May 15, 1990.
55 Fed. Reg. 20175 (1990).

In this proceedi ng, Blaw Knox challenges ITA s fina
determ nation on the grounds that (a) ITA failed to conpare
cont enpor aneous sales and relied on insufficient honme market
sales, (b) ITAfailed to verify Northern Fortress's paynent of
the Federal Sales Tax ("FST") and nmade an erroneous circumnstance-
of -sale ("COS") adjustnent to account for the "nmultiplier effect”
of the FST, (c) ITAfailed to verify all other evidence on which
it relied, and (d) |ITA accepted subm ssions by Northern Fortress
on March 7 and March 23, 1989 rather than resorting to "best
information available" ("BIA"). For its part, Northern Fortress

chal l enges the ITA's final determnation on the grounds that (a)
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| TA resorted to Bl A rather than accepting a Northern Fortress
subm ssion on June 15, 1989 and (b) I TA used the 30.61 percent
margin fromthe original antidunping investigation as the Bl A
rate rather than using any of the lower margins determned in
recent admnistrative reviews. |TA responds to these chall enges
toits final determnation by (a) requesting a remand to enabl e

| TAto correct errors in its conputations and to conduct
verification of the FST paynents and (b) requesting affirnmance of
its decision to use BIA and its selection of the 30.61 percent
margin as the BIA rate. 1/

On the basis of the admnistrative record, the applicable
law, the witten subm ssions of the parties, and the hearing held
on March 14, 1991 at which all parties were heard, the Panel:

REMANDS to I TA for redeterm nation of the dunping margin on
the approximately 75 percent of the sales as to which ITA
accepted i nformation, based on contenporaneous and sufficient
home- mar ket sal es, verification of FST paynents by Northern
Fortress, and verification, if requested by Bl aw Knox upon

remand, of any information used to calculate third-country sales

1/ In the course of this review, |ITA also noved for an

extension of time within which to file its brief, for |eave
to anend the adm nistrative record, and for leave to file a
surreply. The notions for extension of time and for |eave
to anend, which were unopposed, were granted by the Panel on
January 24 and March 14, 1991. Pub. Doc. Nos. 63, 79. The
notion for leave to file a surreply was denied on March 14,
1991. Pub. Doc. No. 80. (The Panel's forns of citation of
the record are explained in footnote 3 infra.)
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prices or constructed values for those home-nmarket sales that are
i nsufficient or non-contenporaneous;

REMANDS to I TA for redeterm nation of the appropriate Bl A
rate to use as a dunping margin for the remaining approxi mately
25 percent of the sales, based on the corrected and verified
information on the record as revised upon renand;

DECLI NES TO REACH the issue whether ITA erred in making a
COS adjustnent for the FST, pending the verification upon renmand
of FST paynents; and

AFFIRMS the ITA' s determnation in all other respects.

I1. THE ADMINISTRATIVE PROCEEDINGS AND DETERMINATIONS

This reviewis the third by a binational panel arising out
of anti dunpi ng proceedi ngs concerni ng replacenent parts for self-
propel | ed bitum nous pavi ng equi pnment from Canada. 2/ The
original antidunping investigation resulted in a finding that the
donmestic industry was suffering injury by reason of inports of
t he subj ect nmerchandi se, which were being sold at a wei ght ed-
average margin of 30.61 percent below fair value. 42 Fed. Reg.
44811 (1977).

Five adm nistrative reviews of the outstandi ng anti dunpi ng
order were conducted in the years follow ng the conclusion of the

original investigation, resulting in weighted-average dunping

2/ The other two reviews were designhated USA-89-1904-02 and
USA- 89- 1904- 03.

- 3 -
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mar gi ns ranging fromO0.53 percent to 4.20 percent. See Pub. Doc.
No. 61, at 8 n.8.3/

The sixth adm nistrative review, which is the focus of this
panel review, was originally requested by both Bl aw Knox and
Northern Fortress in Septenber 1988. Admn. Rec. Doc. Nos. 2,
3.4/ 1 TA sent a standard questionnaire to Northern Fortress on
Cctober 11, 1988, requesting information on sales during the
period Septenber 1, 1987 through August 31, 1988. Adm n. Rec.
Doc. No. 4.5/ The deadline for response was stated as 45 days
fromreceipt. Prior to that deadline, on Novenber 22, 1988,
Northern Fortress requested in witing that it be granted an
extension of 15 days to submt a response, because of "a
t enporary manpower shortage and because of the | abor-intensive
task of '"inputting' each sale into a conputer program"™ Adm n.
Rec. Doc. No. 6. The record reveals no evidence of a response by

| TA to this request for an extension.

3/ Ref erences to docunents in the public record of this panel
review are designated "Pub. Doc. No. __ ." References to
docunents in the public record of the adn1n|strat|ve revi ew
are designated "Adm n. Rec. Doc. No. :

4/ For the sake of sinplicity, Northern Fortress and its
vari ous predecessor conpanies, including Fortress Allatt,
Ltd. and Allatt Limted, are referred to as "Northern
Fortress." See Pub. Doc. No. 47, at 6.

5/ The cover letter of the questionnaire stated that "[a]ny
undue del ays or |ack of response may result in our
proceedi ng with apprai senents based on the best information
ot herwi se available.” Admn. Rec. Doc. No. 4.

- 4 -
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About this tinme, ITArealized that it had failed to publish
a notice of its initiation of the admnistrative review. |TA
proceeded to publish the notice on Decenber 5, 1988, 53 Fed. Reg.
48951 (1988), and then advised Northern Fortress by tel ephone
that the response to the earlier questionnaire would be due 45
days after publication, on January 19, 1989. See Adnm n. Rec.
Doc. No. 10. Evidently, tel ephone conversations between | TA and
Nort hern Fortress between Decenber 5, 1988 and January 4, 1989
resulted in an agreenent to include in the admnistrative review
the additional period from Septenber 1, 1988 through Decenber 31,
1988. The close of this extended period coincided with the sale
of the bitum nous paving equi pnent business by Northern Fortress
to Ingersoll-Rand Canada, Inc.6/

On January 4, Northern Fortress requested in witing another
extension of tinme, until February 15, to respond, "in order to
obtain and report accurate sales and cost information through
Decenber 31, 1988." Admn. Rec. Doc. No. 10. |ITA responded to
this request in a letter dated January 4, in which it granted the
extension until February 15 "only for the supplenental period
Sept enber through Decenber 1988." | TA further stated:

You may not have an additional extension

to file a response [for] the initial
period of review, Septenber 1987 through

6/ The sal e was cl osed on Decenber 29, 1988, but by the terns
of the sale Northern Fortress remains |liable for any
anti dunpi ng duti es assessed agai nst entries of replacenent
parts shipped to the United States through Decenber 31,
1988. Pub. Doc. No. 47, at 1 n.1

- 5 -
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August 1988. Any undue del ays or |ack of

response will result in our proceeding

W th apprai senents based on the best

i nformati on avail abl e.
Adm n. Rec. Doc. No. 11

The February 15 deadline for Northern Fortress's response

for the first 12-nonth period under adm nistrative review cane
and went w thout any subm ssion by Northern Fortress. 7/
Therefore, on February 16 I TA sent Northern Fortress anot her
letter, stating

We have not received a response from

[ Northern Fortress]. [A] response is due
15 days after receipt of this letter. W

wi |l not consider any information from
[Northern Fortress] after that
date. . . . Lack of response will result

in our proceeding with appraisenents

usi ng the best information otherw se

avai |l abl e.
Adm n. Rec. Doc. No. 13.

According to the record, Northern Fortress failed to request

anot her extension and failed again to respond by the deadline.
On March 7, several days after the | atest deadline, Northern
Fortress made its first subm ssion regarding sales during the
initial 12-nonth period. Admn. Rec. Doc. No. 14. On March 23
it made a suppl enental subm ssion regardi ng sales during the

entire 16-nonth period. Admn. Rec. Doc. No. 16. These two

7/ Northern Fortress attributes its tardiness to reductions in
the size of the accounting staff, the resignation of the
enpl oyee responsible for the rel evant conputer program and
t he demands on staff occasioned by the transfer of
ownership. Pub. Doc. No. 45, at Appendix W

- 6 -
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subm ssions were slightly amended by a third Northern Fortress
subm ssion nmade on May 4, 1989. Admn. Rec. Doc. No. 20.

Meanwhi |l e, on April 26, 1989, Blaw Knox made a witten
request that I TA verify the information received from Northern
Fortress, Admn. Rec. Doc. No. 19, noting that |ITA had not
conducted a verification during the previous two adm nistrative
reviews.8/ The record reveals no response by ITAto this
request, and | TA never did conduct a verification of the Northern
Fortress subm ssions. Pub. Doc. No. 61, at 14 n.17.

On April 27, 1989, new antidunping regul ati ons took effect,

followng their publication in the Federal Register on March 28.
54 Fed. Reg. 12742 (1989). These new regul ations incl uded
nodi fi ed provisions concerning | TA's acceptance of |ate
questionnaire responses and its use of "best information

avai lable.” |In particular, the prior regulations had provided

t hat subm ssions, although |late, would be considered "in
situations where it would be manifestly unjust” to disregard them
and that an "opportunity to correct inadequate subm ssions

[ woul d] be provided if the corrected subm ssion [were] received
intinme to permt proper analysis and verification of the
informati on concerned.” 19 C F. R 88 353.46(a)(1), 353.51(b)

(1988). The new regulations omtted these two provisions and

8/ The antidunping laws entitle a requesting party to a
verification if no verification has been conducted in the
previous two adm nistrative reviews. 19 U. S.C. 8§
1677e(b) (3)(A), (B) (1988).
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instead stated that I TA would, in its questionnaires, "specify
the tinme limt for response” and would "return to the submtter,
with witten notice stating the reasons for return of the
docunent, any untinely . . . questionnaire responses rejected by
the Departnent.” 19 CF. R 8 353.31(b)(2) (1989). Wth respect
to extensions of time, the new regul ati ons provi ded:

Odinarily, the Secretary [of Commerce] w |
not extend the time limt stated in the
gquestionnaire or request for other factual
information. Before the tine limt expires,
the recipient of the Secretary's request nmay
request an extension. The request nmust be In
witing and state the reasons for the request.
Only the foll owi ng enpl oyees of the Departnent
may approve an extension: the Assistant
Secretary for Inport Adm nistration, the
Deputy Assistant Secretary for |nport

Adm ni stration, the Deputy Assistant Secretary
for Investigations, the Deputy Assistant
Secretary for Conpliance, and the office or

di vision director responsible for the
proceedi ng. An extension nust be approved in
writing

Id. at § 353.31(b)(3).9/

On May 22, 1989, ITA wote to Northern Fortress, stating
that the "response dated March 23, 1989 is inconplete" because it
omtted foreign market value information for sone of the
equi pnent parts sold in the United States. |TA included a

constructed value questionnaire to solicit information needed to

construct a value "for those parts that have no simlar hone

9/ More generally, the new regul ations stated that | TA woul d
"not consider . . . or retainin the record . . . any
factual information submtted after the applicable tine
limt." 19 CF.R 8 353.31(a)(3) (1989).

- 8 -
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mar ket sales.” |ITA set a 15-day deadline for Northern Fortress's
response. Admn. Rec. Doc. No. 22.10/

According to Northern Fortress, financial statenments for the
rel evant period had not yet been conpleted and the accounting
staff was overburdened, rendering subm ssion of the requested
constructed value information quite difficult. Pub. Doc. No. 45,
at Appendix X. Northern Fortress so informed the | TA case
anal yst by tel ephone, on or before June 15.11/ According to
Northern Fortress, the I TA case anal yst advised that "a new
policy made it inpossible for himto formally grant an extension
of time." Admn. Rec. Doc. No. 41, at 9. According to ITA the
case anal yst advised Northern Fortress that "pursuant to the new
anti dunpi ng regul ati ons which took effect on April 27, 1989, the
case anal yst did not have the legal authority to grant Northern
Fortress an extension of tine." Pub. Doc. No. 61, at 16-17.

What ever the precise date and terns of the tel ephone
conversation, Northern Fortress did not submt a witten request

for an extension of time.

10/ I1TA s letter did not expressly refer to the possible use of
BIA. It did state that "[a]ll other requirenents remain as
stated in the questionnaire letter,” Admn. Rec. Doc. No.

22, perhaps a reference to the |etter acconpanying the
original questionnaire, which did refer to Bl A being used in
case of "undue del ays or |ack of response.” See Adm n. Rec.
Doc. No. 4.

—
—
~~

Nei t her Northern Fortress nor | TA states clearly on the
record the date of this tel ephone conversation, so the Panel
cannot determ ne whether the conversation occurred before
the June 6 deadline. See Pub. Doc. No. 45, at Appendix W
at 9-10; Pub. Doc. No. 61, at 16.

-9 -
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On June 15, nine days after the | atest deadline, Northern
Fortress submtted a response. The subm ssion was rejected and

returned by I TA on the sane date, acconpanied by an ITA letter

stating,
Section 353.31 of our regulations (which
becane effective April 27, 1989) has codified
our practice and stipulates that questionnaire
responses will normally not be considered if
they are filed beyond the date due for filing
the response, and that such untinely responses
Wil be returned to the submtter. W
therefore will not consider [Northern
Fortress's] 1987-88 deficiency response, and
are returning that submssion inits

entirety . :

Adm n. Rec. Doc. No. 23. Northern Fortress's request for
reconsi deration of the rejection, Admn. Rec. Doc. No. 24, was
unavai |l i ng.

On August 14, 1989, ITA published its prelimnary
determnation in the admnistrative review. 54 Fed. Reg. 33260
(1989). Finding that Northern Fortress "provi ded i nadequate and
untinmely responses to the Departnent's requests for information,"”
id. at 33260, |ITA decided to use BIAin lieu of all the
information submtted by Northern Fortress. After considering
the dunping margins determned in the preceding adm nistrative
reviews, |ITA selected as the BIA rate the margin found during the
original antidunping investigation in 1977 -- 30.61 percent.

After receiving witten comments on the prelimnary
determ nation fromboth Northern Fortress and Bl aw Knox and after

hol ding a hearing on the subject, |ITA published its final

- 10 -
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determ nation on May 15, 1990. 55 Fed. Reg. 20175 (1990).12/ In
its final determnation, |TA accepted the information included in
Northern Fortress's subm ssions of March 7 and March 23, 1989,
because through these subm ssions Northern Fortress "provided the
Departnent with adequate and tinely information for three-fourths
of the relevant sales and ha[d] been extrenmely cooperative
t hroughout the admnistrative review." 1d. at 20177.
| TA did maiintain its rejection of the Northern Fortress

subm ssion of June 15, 1989, however, and used BIAin |lieu of the
rejected information. |[TA cited in support of its decision to
use BIA the | ateness of Northern Fortress's several subm ssions
despite repeated extensions granted by I TA and the failure of
Northern Fortress to request an extension in witing before the
June 6 deadline. "Based on these facts,"” |TA stated,

we have determ ned that the use of BIAin this

case is appropriate. First, [Northern

Fortress's| questionnaire and suppl enent al

responses were inconplete. [Northern

Fortress] had failed to provide approximtely

one-fourth of the information pertaining to

[ Forei gn Market Value ("FMWV')]. Second, the

Departnent's deficiency letter, dated May 22,

1989, adequately notified [Northern Fortress]
to provide the deficient FW information.

|H
~

The record does not reveal why ITA having initially
announced its intention to conplete the admnistrative
review by Novenber 30, 1989, see 53 Fed. Reg. 48951 (1988),
and having rendered a prelimnary determ nati on on August
14, 1989, and having received the parties’ witten and oral
comments on that prelimnary determ nation by Cctober 5,
1989, see Admin. Rec. Doc. Nos. 36, 37, 39, 40, 41,
neverthel ess did not render its final determnation until
May 15, 1990.

- 11 -
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Third, [Northern Fortress's] response to our
May 22, 1989, deficiency letter was untinely.

Additionally, we nmade every effort to
accommodate [Northern Fortress] in its attenpt
to respond to the questionnaire. W granted
[ Nort hern Fortress] three extensions of tine
to file its questionnaire response and even
accepted its untinely questionnaire and
suppl enental responses. W did so, in part,
because our previous practice of rejecting
responses pursuant to our prior regulation,
19 [CF. R 8] 353.46 (1987) was, admttedly,
i nconsi stent.

By the tinme [Northern Fortress's] deficiency
response was due in this admnistrative
review, however, the Departnent's current
regul ation governing tinme limts for witten
subm ssions, 19 [CF. R 8] 353.31(b) (1989),
was in effect. Pursuant to that regul ation,

t he Departnent established June 6, 1989, as
the tinme limt for the deficiency response in
this case. Because [Northern Fortress]
submtted its response after that date, we
determ ned that the response was untinely and
returned the docunent to respondent in
accordance wwth 19 [C.F. R 8] 353.31(b)(2).

Furthernore, [Northern Fortress] failed to
make a witten request for another extension
of time or direct such a request to the
appropriate Departnent official (e.g.,
division director) in accordance with the
regul ation. See 19 [C.F.R 8] 353.31(b)(3).

We al so disagree with the respondent that a

| ack of manpower constitutes an exception to
the use of BIA. As correctly noted by Bl aw
Knox, the [Court of International Trade]

al ready has rejected this argunent. See Tai
Yang Metal, 712 [F. Supp. 973,] 977. Finally,
[ Northern Fortress's] argunent that the
Departnent is not required to adhere to tine
deadl i nes conflicts with 19 [C F.R §] 353.31
(1989).

Id. at 20176-77. The final antidunping margin of 9.47 percent

was the wei ghted-average of the 30.61 percent BIA rate applicable

- 12 -
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to sone 25 percent of the sales under review and the actual 2.58
percent margin cal cul ated on approxi mately 75 percent of the
sales, as to which I TA had hone-market sales information.
Northern Fortress tinely filed a request for panel review of
| TA's final determ nation. Pub. Doc. No. 1. Both Bl aw Knox and
Northern Fortress then filed conplaints raising the issues that

are before this Panel. Pub. Doc. Nos. 13, 11.

I11. THE STANDARD OF REVIEW

Under the FTA, an Article 1904 binational panel review of a
U.S. antidunping determnation is to be conducted in accordance
wth United States law. FTA Article 1902.1. The applicable
United States law includes not only the U S. antidunping | anws --
the "relevant statutes, legislative history, regulations,
admnistrative practice, and judicial precedents,” FTA Article
1904.2 -- but also the "standard of review. . . and the general
l egal principles that a court of the [United States] otherw se
woul d apply to a review of a determ nation of the conpetent
investigating authority,"” FTA Article 1904.3. The "general | egal
principles" applied by a U S. court include "standi ng, due
process, rules of statutory construction, nootness, and
exhaustion of admnistrative remedies.” FTA Article 1911. The
"standard of review' requires the Panel to hold unlawful the
anti dunpi ng determ nation under reviewif it is found to be

"unsupported by substantial evidence on the record, or otherw se

- 13 -
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not in accordance with law " 19 U S.C 8§ 1516a(b)(1)(B) (1988)
(i ncorporated by reference in FTA Article 1911).

This "substantial evidence" standard is widely applied in
the United States to judicial review of adm nistrative agency
deci sions, and therefore its contours have been extensively
surveyed by the courts. The United States Suprene Court has
observed that the "substantial evidence" standard "frees the
review ng courts of the time-consumng and difficult task of
wei ghi ng the evidence, it gives proper respect to the expertise

of the admnistrative tribunal and it hel ps pronote the uniform

application of the statute.” Consolo v. Federal Maritine Commin,
383 U. S. 607, 620 (1966).
"Substantial evidence" is "nore than a nere scintilla,"”

Consol i dated Edison Co. v. NLRB, 305 U. S. 197, 229 (1938), but is

"sonet hing | ess than the wei ght of the evidence," Consolo v.

Federal Maritinme Commin, 383 U S. 607, 620 (1966). It is, in

brief, "such rel evant evidence as a reasonable m nd m ght accept

as adequate to support a conclusion.” Consolidated Edison Co. V.

NLRB, 305 U.S. 197, 229 (1938); accord Federal Trade Commn v.

| ndi ana Federation of Dentists, 476 U S. 447, 454 (1986). Thus,

it is not within this Panel's domain "either to weigh the
adequate quality or quantity of the evidence for sufficiency or
to reject a finding on grounds of a differing interpretation of
the record.” Marsuda-Rodgers Int'l v. United States, 719

F. Supp. 1092, 1098 (CI T 1989).
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Where the determ nation under review rests on the agency's
interpretation and inplenmentation of the statute that the agency
is responsible for admnistering, that interpretation and
i npl emrentati on nmust be accorded deference. The United States
Suprene Court has declared that a review ng court "may not
substitute its own construction of a statutory provision for a
reasonable interpretation nmade by the . . . agency." Chevron

U S. A v. Natural Resources Defense Council, 467 U.S. 837, 844

(1984). To satisfy the "substantial evidence" standard, "it is
not necessary for a court to find that the agency's construction
was the only reasonabl e one or even the reading the court would
have reached if the question initially had arisen in a judicial

proceeding." Federal Election Commin v. Denocratic Sen. Canp.

Comm , 454 U. S. 27, 39 (1981). This principle has been applied
repeatedly in reviews of ITA's antidunpi ng determ nations. See,
e.g., ICC Indus. v. United States, 812 F.2d 694, 699 (Fed. GCr.

1987) .

Deference to I TA's statutory interpretation "also applies to
t he net hodol ogy that the agency enploys in fulfilling its
awful |y del egated m ssion.” Ceram ca Regionontana v. United
States, 636 F. Supp. 961, 966 (CIT 1986), aff'd per curiam 810
F.2d 1137 (Fed. G r. 1987); see Consuner Prod. Div. v. Silver
Reed Anerica, 753 F.2d 1033, 1038-39 (Fed. Cr. 1985); Ml am ne
Chemcals v. United States, 732 F.2d 924, 928 (Fed. G r. 1984).

Def erence has specifically been given to ITA's interpretation and
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i npl enmentation of the Bl A provision of the antidunping |aws, a
provision central to this panel review. See Rhone Poul enc v.
United States, 899 F.2d 1185, 1190 (Fed. G r. 1990); Rhone
Poulenc v. United States, 710 F. Supp. 348, 350 (CIT 1989),
aff'd, 899 F.2d 1185 (Fed. Cir. 1990) (ITA s "discretion to

fashion its own rules of adm nistrative procedure includes the
authority to set and enforce time limts on the subm ssion of

data"). See generally Vernont Yankee Nucl ear Power Corp. V.

Nat ural Resources Defense Council, 435 U. S. 519, 524-25, 541-44

(1978) (discussing limted judicial review of agency procedures).
Deference to ITA' s interpretation and inplenentation of the
antidunping laws is grounded in express congressional intent.
Congress has stressed that in the antidunping field it has
"entrusted the decision-nmaking authority in a specialized,
conpl ex econom c situation to adm nistrative agencies.” S. Rep.
No. 249, 96th Cong., 1st Sess. 248 (1979). Accordingly,
review ng courts have acknow edged that "the enforcenent of the
antidunping lawis a difficult and suprenely delicate endeavor.
The Secretary of Commerce . . . has broad discretion in executing
the law." Smth-Corona G oup v. United States, 713 F.2d 1568,
1571 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984); see

id. at 1582:; Consuner Prod. Div. v. Silver Reed Anerica, 753 F.2d
1033, 1038-39 (Fed. Gr. 1985).

Al'l of the reasons and considerations underlying an I TA

deci sion need not be fully stated on the record. |In the |arger

- 16 -
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context of judicial review of admnistrative actions, the United
States Suprene Court has required only that an agency articul ate
a "rational connection between the facts found and the choice

made, " Burlington Truck Lines v. United States, 371 U.S. 156, 168

(1962), and has stated that "we will uphold a decision of |ess
than ideal clarity if the agency's path may reasonably be

di scerned,"” Bowman Transportation v. Arkansas-Best Freight

System 419 U.S. 281, 286 (1974).

The "substantial evidence" standard mandated by the FTA
refers specifically to the evidence "on the record,” and the FTA
expressly limts the Panel's reviewto the "adm nistrative
record" duly filed by I TAwith the Binational Secretariat. FTA
Article 1904.2. Thus, in considering whether the determ nation
under review is supported by "substantial evidence," the Panel
must consider only the information set forth in the record, and
assess the reasonabl eness of | TA s decision based upon that
record "as a whole." Carlisle Tire & Rubber Co. v. United
States, 622 F. Supp. 1071, 1075 (CIT 1985). 13/

The Rul es of Procedure for Article 1904 Binational Panel
Revi ews, 53 Fed. Reg. 53212 (1988) ("Rule" or "Rules"), further
l[imt this Panel's scope of review. Under Rule 7 this Panel may
only consider the "allegations of error of fact or law . . . that

are set out in the Conplaints filed in the panel review' and any

13/ The "record” on which I TA bases its decisions is defined by
regulation. 19 CF. R 8 353.3(a) (1989).
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"[ p]rocedural and substantive defenses raised in the panel
review " 1d. at 53214. Objections to | TA's determ nation that
the parties failed to articulate in their conplaints are beyond

the Panel's authority to adjudicate.

IV. THE ISSUES AND HOLDINGS

The Panel divides the issues presented for reviewin three
categories: (A those pertaining to ITA's calculation of a
dunpi ng margi n on approxi mately 75 percent of the Northern
Fortress sales, as to which it received informati on on March 7
and March 23, 1989; (B) those pertaining to I TA's decision to
resort to BIAin determ ning a dunping nmargin on approximtely 25
percent of the Northern Fortress sales, as to which it rejected
information submtted on June 15, 1989, and not to resort to BIA
in determning a dunping margin on the balance of the sales, as
to which it received information in March; and (C) those
pertaining to I TA's selection of the margin fromthe original
anti dunping investigation -- 30.61 percent -- as the BlA rate.

Each of the categories of issues will be addressed in turn.

A. Whether the International Trade Administration®s Failure
to Compare Contemporaneous Sales, Treatment of the
Federal Sales Tax, and Failure to Conduct Verification
were Supported by Substantial Evidence on the Record and
were Otherwise in Accordance with Law

Bl aw Knox objects to a nunber of aspects of ITA s

cal cul ation of the dunping margin on approximately 75 percent of

- 18 -
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the Northern Fortress sales -- the 2.58 percent margin that was
averaged with the 30.61 percent BIArate to yield the weighted-
average margin of 9.47 percent. Blaw Knox's principa

obj ections, whose validity is conceded in part by ITA are: (1)
that I TA failed to conpare contenporaneous sales; (2) that | TA
failed to verify, and incorrectly made a COS adj ustnent for,
Northern Fortress's paynent of the FST; and (3) that ITA failed
to verify other Northern Fortress information.

1. Comparison of Contemporaneous Sales

Bl aw Knox clainms that ITA failed to nodify its
conputer programwhen it extended the period of admnistrative
review to include the [ast four nonths of 1988. Pub. Doc. No.
48, at 12-13. As a result, as | TA concedes, Pub. Doc. No. 61, at
6, | TA's calculation of the dunping margin on those Northern
Fortress sales as to which price-to-price conparisons were nmade
may have been based, in part, on conparisons of sales that were
not contenporaneous and on home-market sales that were

i nsufficient. 14/

|H
~

Sufficiency of hone-market sales is required by ITA s
regulations. 19 CF. R 8 353.4(a) (1988) (superseded

regul ation); 19 CF. R 8§ 353.48(a) (1989) (current
regulation). See Antifriction Bearings from Feder al
Republic of Germany, Appendix B, 54 Fed. Reg. 18992, 18998,
19020-21 (1989). |ITA's standard practice is also to require
t hat conpared home-nmarket and U. S. market sal es be

cont enporaneous within a "wi ndow' of a few nonths. Pub.

Doc. No. 48, at 12; Pub. Doc. No. 82, at 67. See Codfish
from Canada, 54 Fed. Reg. 13211, 13212-13 (1989).
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Bl aw Knox therefore requests a remand to | TA for
correction of these errors, and | TA concurs. Pub. Doc. No. 48,
at 17; Pub. Doc. No. 61, at 80. The Panel agrees that a renmand
is appropriate under these circunstances. 15/
2. Treatment of the Federal Sales Tax: Verification

of Northern Fortress"s Payment and Circumstance-of-
Sale Adjustment

Based on Northern Fortress's subm ssions of March 7
and March 23, 1989, |ITA nmade an adjustnent to the "United States
Price" of Northern Fortress's sales for the amount of the FST
purportedly rebated or not collected by reason of exportation.
Pub. Doc. No. 36. This adjustnment was nmade pursuant to the
statutory requirenent that the "United States Price" be increased
by:

t he amount of any taxes inposed in the
country of exportation directly upon the
exported merchandi se or conponents

t hereof , which have been rebated, or

whi ch have not been coll ected, by reason
of the exportation of the nmerchandise to
the United States, but only to the extent
that such taxes are added to or included
in the price of such simlar nerchandise
when sold in the country of exportation.

|H
~

Northern Fortress argues that a remand for correction of
these errors is inappropriate because I TA did not concede
these errors in its Notice of Appearance, Pub. Doc. No. 26
as Rule 40(b) "requires." Pub. Doc. No. 67, at 15. To read
Rul e 40(b) as foreclosing ITA fromever conceding error in
the course of a panel review unless it nakes the concession
inits notice of appearance would ill serve the |arger
interest in resolving U S.-Canada trade disputes. Northern
Fortress will have anple opportunity during the remand
proceeding to comment on | TA' s cal cul ati ons.

- 20 -
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19 U.S.C. § 1677a(d)(1)(C) (1988).

Thus, the United States Price is to be increased by
t he anobunt of taxes inposed in the country of exportation
directly on the exported nerchandi se, which have been rebated or
not collected by reason of the exportation. The adjustnent is
limted, however, to the ampunt of such taxes that are added to
or included in the price of such or simlar nmerchandi se when sold

in the country of exportation. See Atcor v. United States, 658

F. Supp. 295, 298 (CIT 1987).

Bl aw Knox contends that ITA erred by failing to
verify the anount of the FST actually paid by Northern Fortress
on its home-narket sales. Pub. Doc. No. 48, at 13-17. |ITA
concedes its failure to verify and requests a remand to enable it
to conduct verification of FST paynments. Pub. Doc. No. 61, at
6. 16/ The Panel concurs that a remand is appropriate for

verification of FST paynents by Northern Fortress. 17/

—
~~

The antidunping |aws require that | TA conduct verification
of at least every third admnnistrative reviewif a party to
the proceeding so requests. 19 U S. C. 8§ 1677e(b) (1988).

| TA concedes that no verification had been conducted during
the preceding two adm nistrative reviews and that Bl aw Knox
tinmely requested verification during the instant
admnistrative review. Pub. Doc. No. 61, at 14 n.17.

Bl aw Knox notes in its brief the existence of at |east two
exenptions fromthe FST that may have been applicable to
Northern Fortress's products. Pub. Doc. No. 48, at 14. A
remand woul d enable ITAto verify the application of these
exenptions to Northern Fortress.

|H
~
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Northern Fortress objects that it is now "too |ate"
to conduct a verification that should have been undertaken in
1989 and that Northern Fortress may not have the docunentation
necessary to verify its prior subm ssions. The Panel believes
that the balance of the equities favors the limted scope of the
verification for which a remand is ordered. G ven that Northern
Fortress itself requested the adm nistrative review, Adm n. Doc.
No. 3, and also initiated this panel review, Pub. Doc. No. 1,
Northern Fortress had a continuing responsibility to retain al
rel evant docunmentation. Blaw Knox preserved its right to
verification of FST paynments by raising the issue inits
Conpl ai nt, Pub. Doc. No. 13, sixth page, see Rule 7, and a renand
to ITA to conduct the statutorily mandatory verification on the
FST paynent issue is in order.

Bl aw Knox al so contends that | TA conpounded its
erroneous failure to verify FST paynents by maki ng an erroneous
COS adjustnent for the "multiplier effect” of the FST. Pub. Doc.
No. 48, at 15, 17.18/ |ITA argues, Pub. Doc. No. 61, at 3 n.3,
and the Panel agrees, that this issue is not "ripe" for review
The Panel is remanding to | TA for verification that Northern
Fortress actually paid the FST. If, upon such verification, |ITA

shoul d determ ne that Northern Fortress did not pay the FST, then

18/ For a description of the "multiplier effect," see the panel
deci sion in Replacenent Parts for Self-Propelled Bitum nous
Pavi ng Equi pnent from Canada, USA-89-1904-03, at 21 n.9.
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| TA woul d have no authority to make a COS adjustnent for that
t ax.

On remand, follow ng verification by |ITA of paynent
or nonpaynent by Northern Fortress of the FST, |ITA should
reconsi der the appropriateness of nmaking a COS adjustnment and, if
it makes such an adjustnent, it should state its reasons for
doing so on the record. |If such an adjustnent is made and the
issue returns to this Panel, the matter may then be "ripe" for
bi nati onal panel review. See Cenentos Guadalajara v. United
States, 686 F. Supp. 335, 352-53 (CIT 1988), aff'd per curiam
879 F.2d 847 (Fed. Cr. 1989), cert. denied, 110 S. C. 1318

(1990); see generally U S. Constitution, art. IIl, § 2.

3. Verification of Other Evidence

The Panel notes that, during the adm nistrative
review, Blaw Knox requested a verification of all information
relied on by ITA. Admn. Rec. Doc. No. 19. In its conplaint and
brief before this Panel, however, Blaw Knox called for
verification only of the FST paynments. Pub. Doc. No. 13, sixth
page; Pub. Doc. No. 48, at 13-15. Under Rule 7, therefore, the
Panel is constrained fromordering a remand for conplete
verification because Bl aw Knox did not preserve the issue.

Al t hough Bl aw Knox did not preserve its right to
verification of evidence currently on the record, other than
paynment of the FST, none of the parties addressed the issue of

verification of new evidence gathered upon remand. In
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reconsi dering, during remand, the price-to-price conparisons for
selected sales, ITAwIIl |ikely have to request and receive from
Northern Fortress third-country-sales or constructed-val ue
information for those home-nmarket sales that are determ ned not
to be contenporaneous or sufficient in accordance with ITA s
regul ations and adm nistrative practice. Blaw Knox's entitlenent
to verification of this new evidence has not been waived.

Therefore, if upon remand Bl aw Knox requests
verification, ITAis obligated to verify any third-country-sales
or constructed-value information used upon remand. Verification
upon remand need only address the FST paynents and any third-
country-sal es or constructed-value infornmation used to determ ne
a margin for those sales as to which informati on was received on
March 7 and March 23, 1989. Upon a failure of verification, ITA
is authorized to use BIA in accordance with the statute and
regulations. See 19 U S.C 8 1677e(b) (1988); 19 CF.R 8
353.37(a)(2) (1989).

4. Conclusions

The Panel remands to I TA for recal cul ation of the
dunping margin on the approximtely 75 percent of the sales as to
whi ch I TA received information on March 7 and March 23, 1989 in
light of (a) a conparison of U S. sales with sufficient and
cont enpor aneous hone- market sales or, in the absence of such
home- mar ket sales, third-country sales or constructed val ues; (b)

a verification of FST paynents by Northern Fortress; and (c) a
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verification, if requested by Bl aw Know upon remand, of any
third-country sales or constructed values used to cal cul ate the
dunping margin on the referenced 75 percent of Northern Fortress
sales. The Panel declines to remand for a full verification of
all Northern Fortress information. The Panel declines to reach
the issue of the | awful ness of the COS adjustnent for the

"multiplier effect”" of the FST.

B. Whether the International Trade Administration®™s
Decision to Use "Best Information Available'™ was
Supported by Substantial Evidence on the Record and was
Otherwise in Accordance with Law

| TA's decision to use BIAin the instant adm nistrative
review is chall enged by both Bl aw Knox and Northern Fortress.
Bl aw Knox chal | enges the acceptance by I TA of Northern Fortress's
March 7 and March 23, 1989 questionnaire responses, both of which
were submtted |late. Pub. Doc. No. 48, at 3. Bl aw Knox argues
that the foreign market value information submtted in March by
Northern Fortress, since it was filed after the deadlines set by
| TA and wi t hout an extension, sinply could not be accepted by ITA
under the applicable law. 1d. at 6. In Blaw Knox's view,
acceptance of such data by ITA, and the resulting failure by it
to use BIA for 100 percent of Northern Fortress's sales, anounted
to an "abuse[] of discretion.” |d. at 7.

For its part, Northern Fortress al so chall enges an
aspect of ITA's decision to use BIA -- specifically, ITA' s

rejection of Northern Fortress's June 15, 1989 deficiency
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response as untinely and I TA's use of BIAin lieu of the
information then submtted. Northern Fortress argues that |TA

shoul d not have rejected the untinely deficiency response and,

t herefore, should not have resorted to BIA at all. Pub. Doc. No.
47, passim

The Panel addresses these contentions -- and ITA' s
defense of its BIA decision -- by first exam ning the | egal

standard applicable to ITA's resort to BIA and then applying the
law to I TA's decision to accept the March subm ssions and to
reject the June subm ssion

1. The Resort to ""Best Information Available':
The Legal Standard

| TA's authority to resort to BIA rests on the
foll ow ng statutory provision, which was enacted in 1979:
In making [antidunping] determnations [|TA]
shall, whenever a party or any other person
refuses or is unable to produce information
requested in a tinely manner and in the form
required, or otherw se significantly inpedes an
i nvestigation, use the Dbest i nformation
ot herwi se avail abl e.
19 U S.C. § 1677e(c) (1988). Neither the statute nor its
| egi slative history, see S. Rep. No. 249, 96th Cong., 1st Sess.
98 (1979), defines the relevant terns, but extensive judicial
interpretation exists.
Recogni zing the difficulty and delicacy of ITA s
task of adm nistering the antidunping | aws, see Sm t h- Corona

Goup v. United States, 713 F.2d 1568, 1571 (Fed. Cr. 1983),

cert. denied, 465 U S. 1022 (1984), the courts have repeatedly
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affirmed I TA's broad discretion to decide whether to use BIA

That discretion stens not only fromthe variety of statutory
grounds for the use of BIA -- refusal to produce information,
inability to produce information in a tinely manner, inability to
produce information in the required form significantly inpeding
an investigationl9/ -- but also fromthe need for ITA to control
the fact-gathering process. The courts have viewed I TA' s
authority to resort to BIA as an instrunent essential to the
fulfillment of ITA s responsibility to determine in a tinely
manner an accurate dunping margin, both in antidunping

i nvestigations and in admnistrative reviews. 20/

19/ The cited grounds for the use of BIA are set forth in 19
US C 8§ 1677e(c) (1988). Another independent ground is the
unverifiability of information. 1d. at 8§ 1677e(Db).

|I\.)
~~

Northern Fortress clains, Pub. Doc. No. 47, at 6, that ITA s
resort to BIA is constrained by the General Agreenent on
Tariffs and Trade ("GATT"), which calls for antidunping
duties not to exceed the actual margins of dunping.

Al t hough the Panel concurs with the desirability of
construing U S. antidunping |laws to be consistent with the
international obligations of the United States, including
the GATT, we note that under United States |aw any conflicts
bet ween the GATT Anti dunping Code and United States |aw nust
be resolved in favor of the latter. 19 U S. C. § 2504(a)
(1988); id. at § 2503(a), (c)(6).

Fortunately, the conflict that Northern Fortress
perceives Is chinerical. The GATT Anti dunpi ng Code
expressly recogni zes the appropri ateness of the "best
information avail able" rule. Agreenent on
| mpl enmentation of Article VI of the GATT, Article 6:8,
31 UST 4919, TIAS No. 9650, GATT, BISD 26th Supp. 171
(1980) ("In cases in which any interested party refuses
access to, or otherw se does not provide, necessary
information within a reasonable period or significantly
(continued. . .)
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The BI A authority enables I TA to do the job
Congress has instructed it to do, notw thstandi ng respondents
t hat are uncooperative or unable to submt tinely, accurate, and
conplete information. As the U S. Court of Appeals for the
Federal Circuit ("Federal Circuit" or "CAFC') has observed, "ITA
cannot be left nmerely to the | argesse of the parties at their
discretion to supply [ITA] with information. . . . Oherw se,
all eged unfair traders would be able to control the anmount of
antidunping duties by selectively providing the I TAwth
information." QAynpic Adhesives v. United States, 899 F.2d 1565,
1571-72 (Fed. Gr. 1990). See NA R v. United States, 741

F. Supp. 936, 941 (C T 1990) (party's production of cost data by
cl asses of colors rather than, as requested by ITA by |length of
tape rolls, justified ITA resort to BIA "It is for ITAto
conduct its antidunping investigations the way it sees fit, not
the way an interested party seeks to have it conducted."); Rhone
Poulenc v. United States, 710 F. Supp. 341, 346-47 (CIT 1989),
aff'd, 899 F.2d 1185 (Fed. Cir. 1990) (party's failure to provide

information on conputer tape justified ITA resort to BIA® the

(...continued)
i npedes the investigation, prelimnary and final findings, affirmative
or negative, nmay be nade on the basis of the facts available."); see
Recommendati on Concerni ng Best Information Available in Terns of
Article 6:8 Adopted by the Commttee on Anti-Dunping Practices on 8
May 1984, BISD 31st Supp. 283 (1985) (the "authorities of the
inporting country have a right and an obligation to make deci sions on
the basis of the best information avail able").
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BIArule "is designed to prevent a respondent fromcontrolling
the results of an admnistrative review').

G ven the varied statutory grounds -- and the vita
adm ni strative needs -- for agency discretion in the
i npl ementation of Bl A authority, the courts have al nost never
overturned I TA's decisions to resort to BIA. |Indeed, the Panel
is aware of only three cases in which ITA's decision to use BI A
has been remanded for reconsideration.21/ In UHF.C Co. v.
United States, 916 F.2d 689, 701 (Fed. Cr. 1990), and in Aynpic
Adhesives v. United States, 899 F.2d 1565, 1572 (Fed. Cr. 1990),

the Federal Circuit held that I TA may not resort to Bl A where a
party has failed to provide information that does not exist. In

Daewoo El ectronics Co. v. United States, 712 F. Supp. 931, 944-45

(AT 1989), the Court of International Trade held that | TA may
not resort to BIA where I TA has requested information w thout
using its normal questionnaire procedure and w thout providing

t he respondent appropriate instructions needed to conpile the
information. The unusual circunstances of these three cases only
underscore the rarity of a judicial remand of ITA' s decision to

use Bl A

N
=y
~~

In several other cases, |TA s decision to use BI A has not
been questioned by the courts but its selection of
particular information as Bl A has been remanded. The Panel
views the decision to use BIA and the selection of a BIA
rate as legally separate issues and addresses the latter in
Part |1V.C of this Opinion.
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Per haps the nost common ground on which | TA resorts
to BIAis the untineliness of a party's subm ssion -- the issue
presented by the instant adm nistrative review. The courts have
consistently upheld ITA's authority in that regard. See, e.q.,
Rhone Poulenc v. United States, 710 F. Supp. 348, 350 (CI T 1989),
aff'd on other grounds, 899 F.2d 1185 (Fed. G r. 1990); Seattle

Marine Fishing Supply Co. v. United States, 679 F. Supp. 1119,
1126-28 (CI T 1988); Ansaldo Conponenti v. United States, 628

F. Supp. 198, 204-06 (CIT 1986); Carlisle Tire & Rubber Co. V.
United States, 622 F. Supp. 1071, 1081 (CT 1985); UST v. United
States, 9 CIT 352 (1985).22/

N
N
~~

Northern Fortress argues that the statute authorizes resort
to BIA only when untineliness "significantly inpedes” an
admnistrative review, and that the tardy June 15 subm ssion
was not such an inpedinment. Pub. Doc. No. 47, at 30. The
Panel notes, however, that the agency and the courts have

al ways construed untineliness as an I ndependent ground for
the use of BIA wunqualified by any requirenent that the
untimeliness pose a "significant Inpedinment” to I TA' s

i nvestigation. See, e.qg., Seattle Marine Fishing Supply Co.
v. United States, 679 F. Supp. 1119, 1128 (C T 1988)
(rejecting party's argunent that, because tardy subm ssion
was filed "in tinme" for I TA to conduct investigation, resort
to BIA was unlawful). This construction is a reasonable
interpretation of the statutory |anguage, see 19 U S.C. 8§
1677e(c) (1988), and conports with the correspondi ng

provi sion of the GATT, see footnote 20 supra. Furthernore,
Congress appears satisfied with this construction of the
statute, stating five years after its enactnent: "[ITA] is
aut horized to use [BIA] as the basis for its action if It
does not receive tinely, conplete, or accurate responses.”
H R Rep. No. 1156, 98th Cong., 2d Sess. 177 (1984). Under
the foregoing circunstances, the agency's statutory
interpretation nmust be upheld. See Chevron U S A V.

Nat ural Resources Defense Council, 467 U. S. 837, 844 (1984).
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| TA's authority to use BIA is shaped not only by

the statute and the judicial decisions but also by ITA s
regul ations.23/ As Part Il of this Opinion notes, this case is
conplicated by the fact that new regul ati ons were pronul gated
bet ween the March and the June responses by Northern Fortress to
requests for information by ITA See 54 Fed. Reg. 12742 (1989).
The regul ati ons addressed the related i ssues of tineliness and
BIA. Conpare 19 C.F.R § 353.31 (1989) with 19 C.F.R § 353.46
(1988) (tineliness regulations); conpare 19 C.F.R § 353. 37
(1989) with 19 CF. R 8§ 353.51 (1988) (BIA regulations). Because
the differences between these successive regulations influenced
| TA's different responses to the March and June subm ssions, the
regul ati ons and the corresponding | TA response will be anal yzed
in turn.

2. The International Trade Administration®s Acceptance

of the Northern Fortress Submissions of March 7 and
March 23, 1989

On March 28, 1989, I TA published a Federal Register

noti ce announci ng the pronul gati on of new regulations to
i npl enent the antidunping laws. 54 Fed. Reg. 12742 (1989). The

general effective date of the new regul ati ons was established in

23/ I TA' s crafting of these regulations to inplenent its
statutory authority to resort to BIAis well within ITA s
i nherent discretion to "fashion [its] own rul es of
procedure.” See Vernont Yankee Nucl ear Power Corp. V.
Nat ural Resources Defense Council, 435 U S. 519, 544-45,
(1978) (It is a "very basic tenet of admnistrative | aw that
agenci es should be free to fashion their own rul es of
procedure.™)
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the notice as April 27, 1989, which was also the effective date
for ITA's new tineliness and Bl A regul ati ons.
Because of the effective date established in the

Federal Register notice, there is no dispute that Northern

Fortress's March 7 and March 23, 1989 questionnaire responses,
and | TA's decision to accept those responses, were governed by
| TA's prior regulations. The pertinent regulation on tineliness,
codified at 19 CF. R 8§ 353.46(a)(1) (1988), read:

Except in situations where it would be mani -

festly unjust, any information or witten

views submtted in connection with a proceed-

ing shall be considered only if received

within the time established by these regul a-

tions or by specific instructions applicable

to such subm ssion; any subm ssion received

after such tinme shall not be considered in the

pr oceedi ng.

The regul ation required that information be

submtted "within the tinme established by these regul ations or by

specific instructions,"” absent which the information "shall not
be considered.” The regulation permtted a neasure of
flexibility, however, in situations in which the application of
the general rule would be "manifestly unjust."” Thus, contrary to
the contentions of Bl aw Knox, Pub. Doc. Nos. 48, 68, ITA clearly
did have discretion under its own regulations to consider, and

not automatically to reject, tardy subm ssions of infornation. 24/

24/ That discretion is underscored by the conpl enentary BI A
regulation in effect at the tinme, which stated:

VWhenever i nformati on cannot be
(continued. . .)
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Furthernore, no cases have been brought

to the Panel's attention

in which the courts have ever reversed an | TA deci sion to accept

late information rather than to use Bl A.

Finally, the statute

| eaves to the agency the discretion to determ ne whet her

i nformati on has been submtted "in a tinmely manner." 19 U S.C 8§

1677e(c) (1988). 25/

(...continued)
satisfactorily verified, or is

not

submtted in a tinely fashion or in the
formrequired, the submtter of the
information will be notified [and] the

affected determination will be
the basis of the best informati
ot herwi se avail able which may i

made on
on t hen
ncl ude

the information submtted in support of
the petition. An opportunity to

correct inadequate subnissions will be

provided if the corrected subni

ssion is

received in tine to pernit proper

anal vsis and verification of the

information concerned; otherw se no
corrected subm ssion will be taken into

account. \Were a party to the

proceedi ng refused to provide requested
Information, that fact may be taken
into account in determning what is the

best avail able i nformati on.

19 CF.R § 353.51(b) (1988) (enphasis supplied).

|I\.)
~~

statute uses the mandatory "shall"

Bl aw Knox stresses, Pub. Doc. No. 68, at 2-4, that the

in directing that ITA

"shall, whenever a party . . . is unable to produce
information requested in a tinely manner . . . use [BIA."
19 U.S.C. 8 1677e(c) (1988). The statutory mandate is
prem sed, however, on the agency determ ni ng whet her the
party has produced the requested information "in a tinmely
manner." That determnation lies within the discretion of

| TA.
- 33 -
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| TA's exercise of that discretion with respect to
the March subm ssions by Northern Fortress was described in | TA' s
notice of its final determnation. Pub. Doc. No. 36. ITA
specifically considered Northern Fortress's contentions that it
had al ways put forth its best efforts to respond, that it
suffered froma | ack of manpower and fromthe disruption
occasi oned by a change of ownership, and that | TA had previously
accepted untinely responses. These contentions were raised by
Northern Fortress during the hearing that foll owed the
publication of ITA's prelimnary determ nation. Admn. Rec.

Doc. No. 41, at 4-11. |In addition, ITA noted in its final
determnation that its "previous practice of rejecting responses
pursuant to our prior regulation, 19 CFR [8] 353.46 (1987) was,
admttedly, inconsistent.” Pub. Doc. No. 36.26/

Al t hough not conceding that any of these factors
constituted, as a matter of |law, an exception to the requirenent
of filing tinmely subm ssions, Pub. Doc. No. 36 (citing Tai Yang
Metal Industrial Co. v. United States, 712 F. Supp. 973 (CT

1989)), ITA clearly took these factors into account in its final
determ nation to accept the tardy March subm ssions. W note
that I TA has done so in conparable situations as well. See,

e.g., Mniature Carnations from Col onbia, 52 Fed. Reg. 32037,

26/ |1 TA's adm ssion may refer to its perm ssiveness in accepting
late filings in past adm nistrative reviews of Northern
Fortress's sales. See Pub. Doc. No. 47, at 54-59.
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32038 (1987) (I TA accepted technically untinely questionnaire
response because "financial difficult[ies]" delayed preparation
of response); Brass Sheet and Strip from Canada, 51 Fed. Reg.
44319, 44322 (1986) (I TA accepted | ate subm ssions). 27/
The Panel regards | TA' s decision to accept the

March 7, 1989 and March 23, 1989 questionnaire responses as
supported by substantial evidence on the record and in accordance
with applicable law. W thus reject Blaw Knox's assertion that
| TA abused its discretion in accepting those late filings.

3. The International Trade Administration®s

Rejection of the Northern Fortress Submission of
June 15, 1989

As noted above, I TA' s new regul ati ons were
promul gated to take effect on April 27, 1989, nearly a nonth
prior to I TA' s issuance on May 22, 1989 of its deficiency notice
to Northern Fortress. 54 Fed. Reg. 12742 (1989). That
deficiency notice included the supplenental questionnaire
requesting constructed value information for the remaining 25
percent of sales for which hone-market price data had not been

submtted. The response date for the deficiency notice was set

27/ Inits brief to the Panel, ITA also argues that ITA's fina
decision to accept the March 7, 1989 and March 23, 1989

guestionnaire responses, notw thstanding their |ateness,

"bal anced the agency's statutory duty to conplete adm nis-

trative reviews in a tinmely manner, UST v. United States, 9

CIT 352, 357 (1985), against the draconian effect that woul d

have resulted fromthe whol esale rejection of the rel evant

subm ssions (i.e., increase in assessnent rate fromone to
thirty percent)." Pub. Doc. No. 61, at 31 (footnote
omtted).
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for 15 days after receipt of ITA's letter, or about June 6, 1989.
Adm n. Rec. Doc. No. 22. The response was submtted on June 15.

The text of the new regul ations, and the course of
events between May 22 and June 15, are stated in Part Il of this
Opinion and will not be repeated here.

In brief, the new regul ati ons expressly required
that parties seeking an extension of tine do so in witing,
expressly required that any extension be authorized in witing by
specified I TA officials, and expressly required that |ITA "return
to the submtter” any "untinmely" questionnaire responses. 19
C.F.R 8 353.31(b)(2), (3) (1989). Nevertheless, Northern
Fortress failed to request an extension in witing, failed to
obtain authorization for a late filing, and submtted its
deficiency response after the deadline established by I TA  Under
t hese circunstances, the plain | anguage of the regul ati ons seens
not only to permt, but perhaps even to nmandate, ITA s rejection
of the tardy June 15 subm ssion by Northern Fortress and resort
to Bl A 28/

Northern Fortress argues, to the contrary, that
| TA's rejection was unlawful. In particular, Northern Fortress

contends that ITA s rejection of the June 15 response was

28/ Notably, the new Bl A regul ations, codified at 19 C. F. R
8§ 353.37 (1989), omtted the prior regulatory provision
giving parties an opportunity to "correct inadequate
subm ssions” if the correction "is received intime to
permt proper analysis.”" 19 CF. R 8 353.51(b) (1988)
(superseded regul ation).
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inconsistent wwth ITA' s past practice in other admnistrative
reviews, with judicial decisions on ITA's tineliness regul ations,
and with Northern Fortress's own experience in having tardy

subm ssions accepted in previous admnistrative reviews. Pub.
Doc. No. 47, at 36-60. The short answer to these contentions is
that they apply to I TA practice under the tineliness regul ations
in effect prior to April 27, 1989, not to the regul ations that

| TA applied to the June 15 response. The Panel shares Northern
Fortress's concern for consistency in the application of ITA s
regul ations, and | TA has conceded that its prior practices were
sonetinmes inconsistent, Pub. Doc. No. 36. The objective of

adm ni strative consistency is nost likely to be achieved if ITA
actions that conply with the express terns of its new regul ations
are uphel d upon revi ew.

Northern Fortress's nost fundanental challenge to
| TA's rejection of the June 15 subm ssion is its contention that
the old tineliness regulation still applied to that subm ssion
and that I TA' s application of the new regulation to the June 15
response was unlawfully retroactive. Pub. Doc. No. 47, at 34-36.
The Panel finds this argunent untenable for two reasons.

First, although ITA nade clear in its June 15
rejection letter, Admn. Rec. Doc. No. 23, that it was invoking
the new regulation as its grounds for rejection, Northern
Fortress never in the course of the adm nistrative review

objected to the rejection on the grounds of retroactivity.

- 37 -
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Having failed to exhaust its admnistrative renedi es, Northern
Fortress cannot bring this new argunent before the Panel. Both
the FTA and the pertinent casel aw forecl ose the Panel from
over|l ooking the requirenent that parties exhaust their

adm ni strative renedi es before seeking panel review of an issue.
See FTA Article 1911 (including "exhaustion of adm nistrative
remedi es” anong general principles of law to be applied by

panels); United States v. L.A. Tucker Truck Lines, 344 U. S. 33,

37 (1952) ("A reviewi ng court usurps the agency's function when
it sets aside the adm nistrative determ nati on upon a ground not
theretof ore presented and deprives the [agency] of an opportunity
to consider the matter, make its ruling, and state the reasons
for its action."); accord Rhone Poulenc v. United States, 710 F

Supp. 348, 359 (CIT 1989), aff'd, 899 F.2d 1185 (Fed. Cr. 1990).

The limted exceptions to the exhaustion requirenent, see, e.d.,

MKart v. United States, 395 U. S. 185 (1969), do not apply to the

ci rcunst ances at hand.

Second, even if an exception to the exhaustion
requi renent did apply here, and the Panel were bound to address
the retroactivity claimon its nmerits, Northern Fortress's
argunents would fail. Sinply put, the application of procedural
regul ations published in the Federal Register on March 26, 1989
and stated to be effective on April 27, are not applied
"retroactively" when applied to a request for information nade on

May 22 and to a response made on June 15. Northern Fortress

- 38 -

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



suggests that no | TA regul ation can be effective as to
adm ni strative reviews "begun before its promulgation,” citing

Rhone Poulenc v. United States, 738 F. Supp. 541 (CIT 1990).

Pub. Doc. No. 47, at 35. But this Rhone Poul enc ruling focused

on whether the definition of the term"party to the proceedi ng"
could be altered after the proceedi ng had comenced and be
applied to exclude a party that had intervened in accordance with
the regulations in effect at the tine of its intervention. 1In
the instant admnistrative review, | TA's new regul ati on was
applied only to subm ssions requested and received after the
effective date of the regulation. The application of the new
regul ation was entirely prospective. W do not find Rhone
Poul enc to be apposite.

Under the facts on the record, ITA's decision to
reject Northern Fortress's June 15 subm ssion was a reasonabl e

exercise of its regulatory mandate and discretion.29/ ITAis

29/ Panel nenbers Brown and Lacoste express some concern as to
the role I TA nust assune in deciding whether or not to
reject untinmely filed subm ssions and as to which standards
shoul d be applied in I TA's appreciation of what constitutes
a "tinmely" response. They take note that both the | anguage
and purpose of the applicable statute and regul ation
apparently grant to the agency a discretion, albeit perhaps
[Tmted, to accept untinely submtted data and that such
latitude is confirnmed by ITA's adm ni strative practi ce.
| ndeed, ITA admtted both in its rejection letter of June
15, 1989 and at the Panel hearing that it is entrusted with
alimted discretion to accept |ate responses.

Wi | e acknow edgi ng that the agency has considerable
discretion in the interpretation of its regulations and

that the Panel should not interfere with such
(continued. . .)
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responsible for performng a delicate balancing act, both in
enforcing tine limts and in resorting to best information
avai |l abl e. Various concerns conpete, including the need to
conplete admnistrative reviews within the tine allotted by
Congress; the need to cal cul ate dunping nargins as accurately as
possi bl e; the need to notivate respondents to supply their own
(presumably accurate) information, particularly in the absence of

| TA subpoena power; the need to remain in control of the agency's

(...continued)
construction, Panel menbers Brown and Lacoste are
worried that a radical and automatic "by-the-cl ock"
refusal may betray an absence of thorough anal ysis of
tinmeliness perspectives in context. Saying that a
submi ssion is untinmely because it is late, and finding it is late
because it is 9 days past the filing date, may not establish that ITA
fully exercised its discretion and that an act of judgnent actually
took place. This would be particularly true where there is no
substantial evidence on the record indicating that the agency sonehow
pondered its decision to reject in light of overriding FTA and
statutory purposes or wwth any consideration, inter alia, for
potential consequences to the just, speedy, and inexpensive resol ution
of the determ nation process.

G ven that the word "tinely" is not clearly defined in
the inpl enmenting regul ati ons nor by Congress or the case
| aw, Panel nenbers Brown and Lacoste submit that one may
consi der the appropriateness of construing the termin
accordance wth the governing statutory requirenents.

In fact, considering the revised wording of the new
regul ation, see 19 C.F. R 8 353.31(b) (1989), which is
allegedly intended to codify ITA's wllingness to
enforce deadlines nore stringently, where else than in
the statute could the agency find justification for its
di scretion to accept technically late data. In this
respect, Panel nenbers Brown and Lacoste wonder how | TA
could exercise its discretion to accept or reject a late
subm ssi on w t hout assessi ng whether such deficient
response was "otherw se significantly inped[ing]" the
process. See 19 U.S.C. 8§ 1677e(c) (1988).
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own procedures; and the need to do justice, and render due
process, in individual cases.

Congress and the courts have nade it abundantly
clear that this balancing is primarily the responsibility of ITA
and that courts of review or binational panels cannot substitute
their judgnent for that of the agency. To hold, in the instant
case, that I TA could not, as a matter of |law, reject the June 15,
1989 questionnaire response on tineliness grounds would
effectively substitute our judgnment for that of the agency and
utterly eviscerate the regul ati on. 30/

| TA's new regulation is stringent, but fair. The
procedure for obtaining an extension of tinme is explicit;
Northern Fortress chose not to followit. |In the Panel's
judgment, I TA's decision to reject the untinely deficiency
response was neither unreasonable nor in violation of law. The
requi site "rational connection"” does exist between the facts

found and the choice nade by the agency. See Burlington Truck

Lines v. United States, 371 U S. 156, 168 (1962). W thus reject

Northern Fortress's assertion that |ITA acted unlawfully in

rejecting this untinely filing and resorting to Bl A

(98]
o
~~

Not ably, all the reported judicial decisions known to the
Panel that address I TA's authority to use BIA -- all but
three of which, as previously noted, uphold I TA s exercise
of that authority -- have considered ITA's resort to BIA
under the regulations in effect prior to April 27, 1989.
The requirenments of tineliness under the new regul ations
are, if anything, nore stringent than before.
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4. Conclusions

The Panel affirns I TA's decision to use BIA. [|TA
struck a reasonabl e bal ance bet ween acknow edgi ng the particul ar
difficulties confronting Northern Fortress and enforcing the
terms of its regulations. Both ITA' s acceptance of Northern
Fortress's subm ssions of March 7 and March 23, 1989 and its
rejection of Northern Fortress's subm ssion of June 15, 1989 were
supported by substantial evidence on the record and were in
accordance wth | aw.

C. Whether the International Trade Administra-
tion®"s Selection of the 30.61 Percent Margin
from the Original Antidumping Investigation as
"Best Information Available™ was Supported by

Substantial Evidence on the Record and was
Otherwise 1n Accordance with Law

Since the Panel affirns I TA's decision to use BIA in
lieu of the information submtted by Northern Fortress on June
15, 1989, we nust address the separate issue whether |ITA' s choice
of the 30.61 percent margin fromthe original antidunping
investigation as "the best information otherw se avail abl e" was
awful . Blaw Knox and | TA defend I TA's selection of 30.61
percent as the BI A rate because no other avail able rate, when
averaged with the 2.58 percent margin cal cul ated for the sales as
to which Northern Fortress submitted information in March 1989,
woul d have yielded a final margin sufficiently high to "ensure
future conpliance" by Northern Fortress. Pub. Doc. No. 68, at
11; see Pub. Doc. No. 61, at 73. Northern Fortress objects to
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the choice of the 30.61 percent as "punitive" and unreasonabl e
given the availability of lower rates calculated in recent
adm ni strative reviews. Pub. Doc. No. 47, at 63.

The Panel considers these contentions by first review ng
the |l egal standard for choosing Bl A and then exam ning the
reasons by which ITA justifies its BIA choice in the instant
adm ni strative review 31/

1. The Choice of "Best Information Available':
The Legal Standard

The statutory provision authorizing ITA to use the
"best information otherwi se avail abl e" does not define the term
See 19 U S. C. §8 1677e(c) (1988). Nor do ITA s regul ations render
a precise definition of BIA: they state only that Bl A "may
i nclude the factual information submtted in support of the
[original antidunping] petition or subsequently submtted by
interested parties"” and that a party's refusal to provide

information or its inpedinent of the proceeding "may [be taken]

(O8]
[
~~

The Panel ultinmately decides to remand to | TA for

reconsi deration of 1ts choice of BIAin light of the
corrections and verification to be conducted upon renmand
pursuant to Part IV.A of this Opinion. Thus, we do not
reach the nerits of ITA' s choice of the 30.61 percent margin
as the BIA rate. CQur discussion of the applicable |egal
standard will, we hope, prove useful to ITA and the parties
in the remand proceedi ng.
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into account in determning what is the best information
available." 19 C.F.R § 353.37(b) (1989). 32/

In the absence of detailed statutory or regulatory
gui dance, the |egal standard for choosing Bl A has devel oped
| argely through judicial review of ITA practice. The courts have
accorded | TA consi derabl e deference in selecting BIA cognizant
of the authority that any agency has in admnistering the statute
and regulations for which it is responsible. See, e.qg., Rhone
Poulenc v. United States, 899 F.2d 1185, 1190 (Fed. G r. 1990);
New Steel Rail, Except Light Rail. From Canada, USA-89-1904-08

at 31 ("The U S. courts have consistently affirned the discretion
of the adm ni stering agencies to choose what is the 'best’

i nformation avail able."). 33/

32/ The regul ations quoted are those which took effect on Apri
27, 1989 and therefore applied to I TA's choice of BIA upon
its decision to reject the Northern Fortress subm ssion of
June 15, 1989.

33/ BIA choices upheld as |awful have included: a proxy rate

(anot her exporter's rate), Florex v. United States, 705 F.
Supp. 582 (CI'T 1989); the petitioner's data or rate,
Chinsung Indust. Co. v. United States, 705 F. Supp. 598 (CIT
1989); Hercules v. United States, 673 F. Supp. 454 (CT
1987); Pistachio G oup of the Ass'n of Food Indus. v. United
States, 671 F. Supp. 31 (CT 1987); publicly avail able
inmport statistics or other statistics, Marsuda-Rodgers Int']|
v. United States, 719 F. Supp. 1092 (CT 1989); Ceram ca
Regi onontana v. United States, 636 F. Supp. 961 (CI T 1986),
aff'd per curiam 810 F.2d 1137 (Fed. Cr. 1987); third-
country sales, Seattle Marine Fishing Supply Co. v. United
States, 679 F. Supp. 1119 (C T 1988); constructed val ues,
Chem cal Products Corp. v. United States, 645 F. Supp. 289
(CAT), vacated on other grounds, 651 F. Supp. 1449 (CT
1986); the respondent's data, Tinken Co. v. United States,
673 F. Supp. 495 (CT 1987); Hercules v. United States, 673
(continued. . .)
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The courts have declined to require that | TA prove
that its selected BIAis the "best"” in any absol ute sense, and
i nstead have applied the substantial evidence test. See U.HF.C
Co. v. United States, 706 F. Supp. 914, 922 (CIT 1989), nodified
on other grounds, 916 F.2d 689 (Fed. G r. 1990) (concurring with

view that "the issue is not which, of all the information |ITA has
to choose from is the best information available, but rather,
whet her the information chosen by I TA is supported by substanti al
evi dence on the record"); Chinsung Indus. Co. v. United States,

705 F. Supp. 598, 601 (CT 1989) (rejecting view that |ITA nust

use information that can "reasonably be considered best");
Seattle Marine Fishing Supply Co. v. United States, 679 F. Supp.
1119, 1128 (CI'T 1988) (holding that issue is not "whose

i nformati on becones the best"” but "whether or not the evidence on
the record supports the | TA s decision").

In determ ning whether ITA's choice of BIAis
supported by substantial evidence on the record, the courts have

acknow edged that BIA is unlikely to be the nost accurate

(...continued)
F. Supp. 454 (CIT 1987); another manufacturer's publicly avail able
cost data, NNA R v. United States, 741 F. Supp. 936 (CI T 1990);
Uddehol m Corp. v. United States, 676 F. Supp. 1234 (CIT 1987); and the
original dunping margin, Rhone Poulenc v. United States, 899 F.2d 1185
(Fed. Cir. 1990); Tai Yang Metal Indus. Co. v. United States, 712 F
Supp. 973 (CIT 1989); Rhone Poulenc v. United States, 710 F. Supp. 348
(CT 1989), aff'd, 899 F.2d 1185 (Fed. Cr. 1990); Rhone Poul enc v.
United States, 710 F. Supp. 341 (CIT 1989), aff'd, 899 F.2d 1185 (Fed.
Cir. 1990); see AQynpic Adhesives v. United States, 708 F. Supp. 344
(CT 1989), rev'd on other grounds, 899 F.2d 1565 (Fed. G r. 1990).
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i nformati on, because the nost accurate information is presumably
in the possession of the very party whose refusal or inability to
produce the information has made I TA resort to BIA See, e.q.,

Asoci aci on _Col onbi ana _de Exportadores de Flores v. United States,

704 F. Supp. 1114, 1126 (CT), reversed in part upon remand, 717
F. Supp. 834 (CIT 1989), aff'd on other grounds, 901 F.2d 1089
(Fed. CGr.), cert. denied, 111 S. C. 136 (1990) (BIA is "not

necessarily accurate information, it is information which becones
usabl e because a respondent has failed to provide accurate

information"); Uddeholmv. United States, 676 F. Supp. 1234, 1236

(AT 1987) (BIA "may actually be | ess accurate” than information
subm tted by uncooperative respondent). Neverthel ess, reasonable
accuracy is one of the criteria that |ITA should seek to satisfy

in selecting BIA. See, e.g., NA R v. United States, 741

F. Supp. 936, 942-43 (CT 1990) (remanding to I TA for
reconsideration of BIAin light of allegations that chosen BI A
related to different product than the product under

investigation); Alberta Pork Producers' Mirketing Board v. United

States, 669 F. Supp. 445, 457 (CIT 1987), aff'd upon renmand on
ot her grounds, 683 F. Supp. 1398 (C T 1988) (holding that

informati on used as BI A nust be "reasonably accurate").

At the sane tinme, the courts have repeatedly
affirmed I TA's practice of choosing BIA that is adverse to the
interests of the party whose response has been inadequate or

untinely, because this practice serves to induce cooperation by
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not "rewardi ng" a respondent for failing to produce information.

See, e.q9., Florex v. United States, 705 F. Supp. 582, 588-89 (CT

1989); Pistachio G oup of Ass'n of Food Indus. v. United States,

671 F. Supp. 31, 40 (CT 1987); Ansaldo Conponenti v. United

States, 628 F. Supp. 198, 205-06 (CIT 1986). |ITA's practice in
this regard is consistent with its regulatory provision that it
"may" consider a party's refusal to provide information, or a
party's inpedinent to the proceeding, in determning "what is
best information available.” 19 CF.R § 353.37(b) (1989). 34/

| TA's choice of BIA then, nust strike a bal ance
bet ween the ideal of an accurate dunping nmargin and the practi cal
need to induce the tinely cooperation of those parties in
possession of relevant information. The currently nost
authoritative judicial pronouncenent on how I TA should strike
that bal ance is the Federal Circuit decision in Rhone Poul enc v.

United States, 899 F.2d 1185 (Fed. Cir. 1990). The facts and the

i ssues presented in that case are simlar in many respects to
t hose before this Panel.

The original antidunping investigation of Rhone
Poul enc found that anhydrous sodium netasilicate ("ASM') was
being sold in the United States at a dunping margin of 60
percent. A cash deposit rate of 60 percent ad val orem was

therefore established. During the third and fourth

34/ A simlar regulatory provision predated April 27, 1989. See
19 CF. R § 353.51(b) (1988).
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adm nistrative reviews, the 60 percent cash deposit rate was
reduced to zero percent, upon ITA finding that the single sale of
ASM during the rel evant period had been made at fair val ue.

During the fifth and sixth adm nistrative revi ews
of ASM sal es, |ITA found that Rhone Poul enc's responses to the
standard anti dunpi ng duty questionnaire were inadequate, because
they were submtted on paper rather than on conputer tape, and
because the sales dates, freight costs, and sal es expenses were
not stated in sufficient detail. |ITA then decided to reject the
gquestionnaire responses in their entirety, and resorted to Bl A,
which it determned to be the 60 percent margin fromthe original
ant i dunpi ng i nvestigation.

Rhone Poul enc "vi gorously defended" its
guestionnaire responses, stating that they contai ned enough dat a;
that the data were simlar to those accepted previously by ITA;
that I TA could not totally ignore the responses and rely upon
"stale" data; and that the zero percent margin fromthe nost
recent admnistrative review was the "best information" of Rhone
Poul enc's current margin. 899 F.2d at 1187-88.

Rhone Poul enc's chal l enges were rejected by the

Court of International Trade in two decisions, Rhone Poul enc v.

United States, 710 F. Supp. 341 (CIT 1989), and Rhone Poul enc v.
United States, 710 F. Supp. 348 (C T 1989). Al though both

deci si ons were appeal ed, Rhone Poul enc dropped its challenge to

| TA's total rejection of the questionnaire responses for the
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fifth and sixth admnistrative reviews, and raised a single issue
for review by the Federal Crcuit -- whether the Court of
International Trade had erred as a matter of |aw in uphol ding
| TA's use of the 60 percent margin fromthe original
i nvestigation as the best information avail abl e.

Rhone Poul enc argued that |ITA nust al ways use as
BIA the information fromthe nost recent adm nistrative revi ews,
an argunent grounded on the CAFC s earlier decision in Freeport
Mnerals v. United States, 776 F.2d 1029 (Fed. Cr. 1985). The

CAFC di sagr eed:

[I]t does not follow as Rhone Poul enc
suggests, that the I TA nust equate "best
information" with "nmost recent information."”
What is required is that the | TA obtain and
consider the nmost recent information inits
determ nation of what is best infornmation.

* * *

[In Freeport Mnerals,] [we did not require
the agency to consider only the nobst recent

i nformation--as Rhone Poul enc woul d have us do
her e.

Here the 1982 and 1983 margins were clearly

wi thin the pool of information considered by

the ITAin determ ning which data were the

"best information" of Rhone Poul enc's current

mar gi ns.
899 F.2d at 1190 (enphases in original).

As for Rhone Poulenc's claimthat | TA had

del i berately used the nost punitive information, as opposed to
the "best"” information, the CAFC st at ed:

We need not and do not decide the difficult
guestion of whether the agency may use the

- 49 -

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



best information rule to "penalize" a party
whi ch submts deficient questionnaire
responses. That is not what the agency did in
this case. In order for the agency's
application of the best information rule to be
properly characterized as "punitive," the
agency woul d have had to reject |ow margin
information in favor of high margin
informati on that was denonstrably | ess
probative of current conditions. Here, the
agency only presuned that the highest prior
margin was the best information of current
mar gi ns. Since Rhone Poul enc offered no

evi dence showi ng that recent margi ns were nore
probative of current conditions than the

hi ghest prior margin, the agency found the

hi ghest prior margin to be the best

i nformati on otherw se avail abl e.

ILd. (enphasis in original).35/

Thus, the Rhone Poul enc court refused to agree that
the selection by ITA of the original dunping margin as BIA,
despite its apparent stal eness, was itself "punitive" or involved
a punitive process. The CAFC found that I TA had nerely
established a rebuttable presunption that the original dunping

mar gi n was Bl A, which presunption could be rebutted by the

35/ The court went on to state:
We believe a permssible interpretation of the best
information statute allows the agency to make such a
presunption and that the presunption is not "punitive."
Rather, it reflects a conmon sense inference that the
hi ghest prior margin is the nost probative evidence of
current margins because, if it were not so, the inporter,
knowi ng of the rule, would have produced current information
showi ng the margin to be | ess. The agency's approach fairly
pl aces the burden of production on the inporter, which has
In its possession the information capable of rebutting the
agency's inference.

899 F.2d at 1190-91 (enphasis in original; footnote omtted).
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respondent from evidence on the record. Absent "probative
evi dence of current margins," however, |ITA' s presunption was

sustai ned. |1d. 36/

36/ Panel nmenbers Brown and Lacoste are of the view that the
CAFC contenpl ated that a deficient response could be
resorted to as "probative evidence" to rebut the agency's
adverse inference, when the court stated:

[ T] he inpl enmenting regul ati ons al | ow
the I TAto take into account an
inporter's deficient response in
determ ning what is "best information."
See 19 CF. R 8 353.51 (1988) ("Were a
party . . . refuses to provide
requested information, that fact may be
taken into account in determ ning what
is the best available information.").

Id. at 1191. Although the cited regul ation has been
superseded, the new regulation is essentially the sane in
this respect. See 19 CF. R § 353.37 (1989).

Panel menbers Brown and Lacoste note, however, that another
new regul ati on now prohibits untinmely information from
becom ng part of the adm nistrative record. 19 CF.R 8§
353.3 (1989). If literally applied, this will result in the
foIIOﬁAng conundrum sonetines colloquially referred to as a
"Catch 22":

(i) the agency's selection of a particular
BIArate I1s a rebuttable presunption;

(1i) that presunption can be rebutted by "an
inporter's deficient response”;

(rit) as recogni zed by the CAFC, the best
evi dence of such current information
may be the untinely response;

(1v) however, the new regul ation
prohi bits such evidence from
becom ng part of the adm nistrative
record, thereby precluding its use
to rebut the agency's presunption that its BIAis the
best information of current margins.
(continued. . .)
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According to the Rhone Poul enc anal ysis, then,

| TA's choice of a BIA rate for an admnistrative revi ew nust

i ncl ude consi deration, but not necessarily selection, of rates in
recent admnistrative reviews. Wether such recent rates
constitute "probative evidence of current margins" so as to
overcone the adverse presunption that |ITA can lawfully make is an
i ssue for decision on the record of each case. |In weighing how
"probative" recent alternative rates are of "current margins,"

| TA m ght consider such factors as: how recent the alternative
rates are; how representative are the sales on which the
alternative rates are based, see Rhone Poulenc v. United States,

710 F. Supp. 341, 347 (CIT 1989), aff'd, 899 F.2d 1185 (Fed. Gir.

1990) (affirmng ITA s use of original dunping margin rather than
recent admnistrative review rates as BIA where latter rates were
"not representative" because they were based on single sale); 37/

whet her the alternative rates have been verified, see Asoci acion

Col onbi ana de Exportadores de Flores v. United States, 717
F. Supp. 834, 836-37 (CIT 1989), aff'd on other grounds, 901 F.2d
1089 (Fed. Cir.), cert. denied, 111 S. C. 136 (1990) (remanding

Bl A choice on grounds that verified informati on woul d be nore

appropriate BIA); whether the alternative rates relate to the

(...continued)

(O8]
~J
Ay

According to Northern Fortress, the margins in the
adm nistrative reviews for 1977-86 were cal cul ated "on the
basis of a hypothetical sale.” Pub. Doc. No. 47, at 8.
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same product as the unavailable or untinely information for which

BIAis to be used, see NA R v. United States, 741 F. Supp. 936,

942-43 (CT 1990) (remanding Bl A choice to I TA for determ nation
of conparability of product); and whether the alternative rates
were cal cul ated using the sane nethod -- price-to-price, third-
country sales, or constructed value -- as woul d have been applied
to the unavail abl e or inadequate information, see id. at 941-42
(upholding I TA's refusal to use price information as Bl A when
cost-of -production informati on was requested but not submtted);

cf. Chemical Products Corp. v. United States, 645 F. Supp. 289,

294-96 (CIT), vacated on other grounds, 651 F. Supp. 1449 (CT
1986) (upholding ITA's refusal to use U S. cost data as BIAin
cal cul ation of constructed value for Chinese product, in |ight of
regul ation requiring valuation based on market econony
"reasonably conparable in econom c devel opnment” to China). |If
consi deration of these and other relevant factors do not, on

bal ance, denonstrate that the recent rates are "probative

evi dence of current margins," then I TA's adverse presunption

st ands.

2. The International Trade Administration®s Universe
of BIA Rates and Its Grounds for Selection

In stating its reasons for the selection of 30.61

percent as the BlIA rate, |ITA explains in its brief that the 30.61

wei ght ed- average dunping margin fromthe original antidunping
i nvestigation was used as a "reasonabl e adverse inference" in the

absence of conplete, accurate, and tinely information on
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approximately 25 percent of Northern Fortress's sales. Pub. Doc.
No. 61, at 69, 70. Use of any of the margins nore recently
cal cul ated in annual adm nistrative reviews woul d have
"reward[ ed] Northern Fortress for its consistent pattern of
unresponsi ve behavior." 1d. at 73. |ITA notes that the margin
calculated for the 75 percent of the sales as to which conplete
and tinely informati on was avail able was 2.58 percent, while the
margins calculated in prior admnistrative reviews were no
greater than 4.20 percent; had the latter margin been used as the
BIArate for 25 percent of Northern Fortress's sales, it would
have yi el ded a wei ghted-average margin in the instant
admnistrative review of no nore than 3.0 percent. |1d. at 74-75.
VWat ever the legal validity of these reasons for
selecting the 30.61 percent margin as the Bl A rate, they depend
heavily on the size of the prior admnistrative review margins
relative to the size of the margin calculated for 75 percent of
the sales in the instant admnistrative review. Yet the latter
margin may well be revised upon remand due to I TA's correction
and verification of the underlying information.38/ Furthernore,
upon remand | TA may cal cul ate another margin that may be
"probative evidence of current margins" and therefore relevant to

t he consideration of possible BIArates -- the margi n based on

38/ As noted in Part IV.A of this Opinion, the Panel is

remanding this case to | TA for correction of price-to-price
conparisons, for verification of paynent of the FST, and for
verification, if Blaw Knox so requests, of new third-
country-sal es or constructed-value information received from
Nort hern Fortress.
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any third-country sales or constructed values that are used in
lieu of those hone-market sales found to be insufficient or non-
cont enpor aneous.

Thus, for exanple, if the 2.58 percent margin were
reduced as a result of the corrections and verification required
upon remand, then a 4.20 percent rate m ght be sufficient not to
"reward" Northern Fortress. Alternatively, an increase in the
2.58 percent margin mght reinforce I TA's judgnent that the 30.61
percent rate is required to i nduce cooperation. O, if a margin
based on certain constructed val ues were cal cul ated upon remand
and if that margi n exceeded the 2.58 percent margin as revised,
then use of that constructed-value margin m ght be viewed by I TA
both as a sufficient inducenent for cooperation and as a
"reasonabl e adverse inference" of the margin on the 25 percent of
the sales for which BIAis being used. |In any event, ITA' s
reconsi deration of the BIA rate should be infornmed by the Federal

Crcuit's analysis in Rhone Poul enc, which was decided shortly

before I TA's final determnation in the instant adm nistrative
revi ew.

3. Conclusions

Because the adm nistrative record wll necessarily
be expanded to include the information obtained during the remand
proceedi ng, and because the universe of available BIA rates may
be expanded due to the correction of the margin on sale-to-sale
conpari sons, the devel opnent of new third-country-sales or
constructed-val ue informati on, and the possible resort to BlIA for

a failure of verification, the Panel instructs |ITA to reconsi der
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the BIA rate applicable to the approximately 25 percent of
Northern Fortress's sales for which adequate price data were not
supplied before June 15, 1989. 1In its remand determ nation, |ITA
shoul d set forth the universe of rates fromwhich it made its Bl A
rate selection and the | egal reasoning by which it nade its

sel ecti on. 39/

V. ORDER

For the foregoing reasons, the final determnation of ITAis
remanded in part and affirnmed in part.

A. W remand I TA's cal culation of the dunping margin on the
approxi mately 75 percent of the Northern Fortress sales as to
which it received information on March 7 and March 23, 1989.

Upon remand, | TA shall (1) correct its conparison of Northern

Fortress's hone-market and U. S. sales to conport with its own

(O8]
(o]
>

| TA's reasoning process in arriving at the 30.61 percent BIA
rate is described nore fully in ITA's brief, Pub. Doc. No.
61, at 69-75, than in the admnistrative record under
review. In particular, ITA s statenent of reasons for
selection of the BIA rate as presented in its notice of
final determnation is nore conclusory than explanatory.

See Pub. Doc. No. 36 (55 Fed. Reg. 20175, 20177 (1990)).
Furthernore, certain statenments in ITA' s notice (e.g., that
Northern Fortress was "extrenely cooperative throughout the
adm nistrative review," id.) contradict statenents in ITA s
brief (e.g., that Northern Fortress engaged in a "consistent
pattern of unresponsive behavior," Pub. Doc. No. 61, at 73).
Nevert hel ess, because we are remanding | TA's determ nation
of the appropriate BIA rate, we need not -- and do not --
reach the issue whether the present record as a whole is
such as to nmake I TA's choice-of-BlA-rate "path" reasonably
di scernible. Cf. Bowran Transportation v. Arkansas-Best
Freight System 419 U. S. 281, 286 (1974) (agency deci sion of
"l ess than ideal clarity”" will be upheld if "agency's path
may reasonably be di scerned").

- 56 -

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



requi renents that the home-nmarket sales be sufficient in nunber
and that the conpared sal es be contenporaneous, (2) verify

whet her Northern Fortress paid the FST on its hone-market sales
so that | TA can determ ne whether an adjustnent on the conparable
U. S. sales should be nmade for the rebate or non-paynent of FST on
export sales,40/ and (3) if sufficient or contenporaneous homne-
mar ket sales are lacking for conparison with certain U S. sales
as aresult of the correction referred to in (1) above, and if

Bl aw Knox so requests, verify any constructed val ues or third-
country sales prices used by ITA to nake the appropriate dunping
mar gi n recal cul ati ons. 41/

B. W also remand to ITA for the redeterm nation of the
appropriate BIArate to use as the dunping margin for the
remai ni ng approxi mately 25 percent of the Northern Fortress
sal es, based on the entire record devel oped on remand, i ncluding
the corrected and verified sales information. Upon remand, |TA
shal | consider the appropriate BIArate in light of any revision
of the initial margin used by I TA and any additional margins
calculated in the course of the remand proceeding. [ITA's

selection of the BIA rate shall be explained on the record.

40/ We decline to reach the issue whether I TA' s COS adj ust nent
for the "multiplier effect” of the FST was in accordance
with law. W consider the issue not ripe until, upon
remand, | TA verifies FST paynents by Northern Fortress and
makes a COS adj ust nent .

SN
=
~

In lieu of information that cannot be verified, ITAis
aut hori zed, by statute and regulation, to resort to BIA
See 1? US C 8§ 1677e(b) (1988); 19 CF.R § 353.37(a)(2)
(1989).
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C W affirmITA' s determination in all other respects.

D. In order to afford I TA sufficient tine to correct and
verify the information on which it relies, to recalculate the
wei ght ed- average margin on the approximately 75 percent of the
sales as to which it will have information, and to redeterm ne
the appropriate BIA rate for the remaining 25 percent of the
sal es, the Panel directs that |ITA submt a reasoned determ nation
consistent wwth this opinion no |ater than 90 days fromthe date
of this opinion. During that 90-day period, |ITA shall:

1. request such additional information from Northern
Fortress as is necessary to resolve the outstanding factual
gquestions concerning sufficiency and contenporaneity of sales,
paynment of taxes, and accuracy of any third-country-sales or
construct ed-val ue informati on used;

2. di sclose to both Northern Fortress and Bl aw Knox a
prelimnary revised determ nation

3. afford both parties the opportunity to submt
briefs on the prelimnary determ nation and, if either party
requests, to present oral argunent; and

4. render a final revised determnation in |ight of

the coments rendered by the parties.
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