ARTI CLE 1904 BI NATI ONAL PANEL REVI EW
pursuant to the

UNI TED STATES- CANADA FREE TRADE AGREEMENT

IN THE MATTER OF:

FRESH, CHI LLED AND FROZEN PORK
FROM CANADA

USA- 89- 1904- 06

N N e e e

MEMORANDUM OPI NI ON AND ORDER REGARDI NG
COWMERCE' S DETERM NATI ON ON REMAND

I nt roducti on

This Panel review is conducted pursuant to Article 1904(2) of the United
St at es- Canada Free Trade Agreenent?! foll owi ng notions for review and further
remand of certain determ nations made by the Department of Commerce
("Departnment” or "Comerce") in its Remand Determination, including: (1)
paynments to hog producers (and thus pork producers) fromthe Canadi an
Tripartite Benefit Program ("Tripartite Prograni') under the Agricultura
Stabilization Act ("ASA") were de facto linmted to a specific group of
enterprises or industries; (2) hog producers received 12.5% of Al berta Crow
Benefit Offset Program ("CBOP"') paynments; and (3) benefits to hog producers
(and thus pork producers) under the Quebec Farm | ncone Stabilization |nsurance

Program ("FISI") were de facto |limted to a specific group of enterprises or

1 27 1.L.M 281 (1988) (entered into force January 1, 1989).
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i ndustries.?

Set forth belowis the history of each issue, the Panel's anal ysis of
the issue, and its resolution. Wth respect to the first issue, the Pane
affirms the Departnment's finding that the Tripartite Programis de facto
limted to a specific industry or group of industries. Second, the finding
t hat hog producers received 12.5% of the paynments distributed under the CBOP
is not supported by sufficient information or reasoning, and nmust be revised
on a second remand. Lastly, the finding that FISI is de facto linmted to a
specific industry or group of industries is not supported by substantia

evi dence or in accordance with |aw and thus is remanded.

l. The Tripartite Program

The Panel determined in its first opinion® that Commerce's finding that
the Tripartite Programwas de facto specific in regard to hogs was not
adequately supported by facts and | egal analysis.* Comerce had stressed that
only nine types of farm products had qualified for benefits, that certain
products had been turned down for discretionary reasons, and that the types of
progranms created for various products were subject to considerable discretion
and variation.® The Panel concluded that these facts were not inconsistent

with a finding of de facto specific subsidy, but that there was sinply not

2 See Remand Deterni nation of Final Countervailing Duty
Det erm nati on on Fresh, Chilled and Frozen Pork from Canada, Case
No. USA-89-1904-06, U.S. Departnent of Commrerce (Decenber 7, 1990)
(hereinafter "Remand Determ nation").

8 Menor andum Opi ni on and Remand Order, United States-Canada
Bi nati onal Panel Review, Fresh, Chilled and Frozen Pork from
Canada (Septenber 28, 1990) (hereinafter "First Panel Menorandum

Opi ni on).
4 Ld. at 40-54.
5 Fresh, Chilled and Frozen Pork from Canada, 54 Fed. Reg. 30, 774,

30,776-78 (Dept. Comm 1989) (final deternination) (hereinafter
"Final Pork Determ nation").
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enough | egal theory and factual analysis provided to determi ne what rul e of

| aw Conmerce was espousing and how a foreign government woul d know when it was
crossing the line.® First of all, the Panel wanted to know whether the fact
that only nine industries had received benefits so far was deenmed by Commerce
to be decisive in itself.” The Panel was not certain whether Comrerce
believed that the relative fewness of recipients was: (1) predictable, from
the statutory scheme or fromthe circunstances; (2) surprising; or (3) sinply
regarded as concl usive, regardl ess of explanations.® The Panel suggested that
t he fewness of beneficiaries should be analyzed further in |ight of the nunber
of possible beneficiaries, the criteria for eligibility, and the nost likely
reasons why only twelve agricultural "industries" sought to participate and
only nine actually did participate.® Secondly, the Panel wanted to know

whet her the all eged discretion in admnistering the programhad resulted in

di sproportionate benefit to hog producers or to a specific, definable group or

type of products.

On Novenber 16, 1990, Commerce filed a Motion to Extend the Tine for
Determ nati on on Remand, requesting an additional seventy-five days in which
to file its results of the remand, so it could reopen the record on these
points. In light of Comrerce's delay in seeking an extension and the tight
review tinmetable, the Panel felt constrained not to grant such a substantia

extension of tinme for that purpose.! Conmerce thereafter submtted a bri ef

6 First Panel Menorandum Opi nion at 40-54.

7 See id. at 50-52.

8 ld.

o Id. at 51-52.

10 Id. at 53-54.

1 Opi ni on _and Order (Novenmber 26, 1990). The Panel extended the
?gadline for Comrerce's renmand determ nation to Decenmber 7, 1990.

- 3 -
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opi ni on on Decenber 7, 1990 offering certain additional facts and further
analysis. |t stated that its judgment was that there were "hundreds" of
separate agricultural products and industries in Canada,®® that all of them
were potentially eligible for Tripartite Program benefits, and that all or
nost of them were actually or potentially subject to fluctuation in incone
that mght make protection attractive.* [t thus concluded that having only

nine recipients after four years was anonal ously small.?®®

In regard to the Panel's second inquiry, Commerce pointed out inits
Remand Determination that in the primry year being studied, 1988, hog
producers had received nore than 60% of all governnment contributions to al
i ndustries being aided under the Tripartite Program?® At oral argunent, it
became cl ear that noney put in an insurance fund is not necessarily a benefit
initself, since such funds are only paid out if income drops to certain
prescribed | evels, and are returned to the governnent after ten years if
unused. ' In terms of benefits paid out, it appears that hog producers
received nmore than 30% of all such disbursenents in 1988, but received no

government benefits at all in 1986 and 1987.1®

The National Pork Producers Council ("NPPC') sought to buttress

Conmer ce's Remand Determ nation by providing further details concerning the

12 Remand Determ nation at 4-11

13 Id. at 9.

14 Id. at 8-9.

15 I d.

16 Id. at 9.

1 Transcript of Proceedings, Fresh, Chilled and Frozen Pork from

Canada, Case No. USA 89-1904-06 (February 11, 1991) (hereinafter
"Tr.") 107, 149.

18 Ild. at 150.
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| arge nunber of eligible industries or products (the NPPC counted about 170),

t he high degree of discretion and certain indications that Canada was really
ai ding neat products primarily, since cattle and hogs together received over
60% of all contributions and benefits.' Both Commerce® and the NPPC* al so
believed that it was significant to note that the hog industry had received a
simlarly large percentage of benefits in 1981 when it was being ai ded under
the ASA program Neither Commrerce nor NPPC nmade it quite clear whether they
viewed this conparison with 1981 as tending to prove intent or as show ng sone
type of predictability which is relevant under the amended subsidy |aw of

1988.

Canada and the other Canadi an parties argued that Comrerce had failed to
neet the Panel's request to fornulate a |l egal rule concerning when fewness of
beneficiaries is fatal to a foreign government programof aid to industries.??
Secondly, they argued that the relatively small nunber of industries aided
under the program was expl ained and justified by the existence of other
simlar progranms which were equally available,? and by the fact that this

program i nvol ves a substantial contribution and |ong-term conmitment of

19 Id. at 134-66. See also Response Brief of the NPPC et al
Concerning the Remand Determ nation of the International Trade
Admi ni stration, February 4, 1991. (hereinafter "NPPC Response

Brief").
20 Remand Determ nation at 10.
2 NPPC Response Brief at 36.
22 See, e.qg., Comments By the Governnent of Canada on the Remand

Determ nation, January 18, 1991 (hereinafter "Governnent of Canada
Brief"), at 7-9; Brief on Remand Submitted on Behal f of
Conpl ai nant, The Canadi an Pork Council and Its Menbers, January
18, 1991 (hereafter "Canadian Pork Council Brief"), at 4-6.

23 Gover nment of Canada Brief at 16-20; Canadi an Pork Council Bri ef
at 8-15.
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resources which many industries are unwilling to make.? They continued to
stress that all benefits are capped at 6% of industry turnover and that mgjor
i ndustries |ike hogs receive nore noney sinply in proportion to greater tota

val ue of product.?

The Panel remains dissatisfied with Conmerce's efforts to set forth a
rule of Iaw which is clear, principled and capabl e of distinguishing
intentional or predictably specific programs fromthose that appear specific
in a given year or two nerely because of unpredictable econonic variations
whi ch buffet sone industries or types of products nmore than others.?® O
course, we do recognize that the problemnmay lie in the vagueness of the 1988
amendnent itself.? The legislative history of this amendnment suggests that
the U S. Congress still accepts a general availability defense, but wi shes to
see that defense rejected whenever de facto results tend strongly to refute
it.?® But the | aw does not nmmke clear whether a foreign government can in
turn explain away the fewness of beneficiaries. Nor does the 1988 | aw

i ndi cate what proof will suffice. Some U S. courts have suggested that intent

24 Gover nment of Canada Brief at 13-16; Canadi an Pork Council Bri ef
at 6-8. The Canadi ans contended that the estimates of hundreds of
i ndustries was too |large, but offered no alternative nunber.

% Government of Canada Brief at 26-28; Canadi an Pork Council Brief
at 16-22.
26 A separate concuring opinion is being filed on this issue by Pane

Menber Mark R Joel son.

27

See Omi bus Trade and Conpetitiveness Act of 1988 1312, 19
U.S.C. 1677(5)(B)(1988).
28 See H R Conf. Rep. No. 576, 100th Cong., 2d Sess. 587, reprinted

in 1988 U. S. Code Cong. & Admin. News 1547, 1620. See generally
Roses, Inc. v. United States, 743 F. Supp. 870, 877 n.15 and
acconpanyi ng text (discussion |egislative history to 1988
amendnent ) .
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is not the issue,? but we doubt that the |aw can mean that a benefit nust be
deenmed not generally avail abl e whenever a significant percentage of potentia
beneficiaries fail to ask for it. |If intent to target or to limt benefits is
not the standard for subsidy |aw enforcenent, then it appears that there nust
be a slightly |l ooser evidentiary surrogate, such as predictability of linmited

useful ness or disproportionality of benefits.

Al this being said, and in light of the deference we are required to
afford to the expert agency dealing with these conplexities, we conclude that
Conmer ce has now supplied sufficient facts and rationale to justify its
finding of specific subsidy in this matter. The first key fact supplied is
t he approxi mate size of the universe. W still do not know that numnber
exactly, since 200 products night be grouped into somewhat fewer industries,
but the list of unrelated products (and thus likely industries) does seemto
wel | exceed 100. A programthat benefits |less than ten industries out of
probably nore than one hundred over a four year period creates a prima facie
i ndi cation of de facto specific subsidy in such circunstances. In that
circunmst ance, even slight additional indication of targeting, linmtation or
di sproportionate benefit is sufficient to raise the prima facie showing to a
sustai nabl e adm nistrative determ nation. Here, mmjor corroborating evidence
is that nore than 50% of all government contributions, and nore than 30% of
all paid benefits, went to hog producers. Mdreover, the experience under the
ASA programin 1981 indicates that such disproportionate benefit to hog
producers was a foreseeable result of the Tripartite Program Legi sl atures,
i ke persons, may be legally presuned to intend the foreseeabl e consequences
of their actions. Thus, the evidence here strongly suggests that

di sproportionate benefit to hog producers was an intended or at |east

29 See, e.09.., Saudi lron and Steel Co. (Hadeed) v. United States, 675
F. Supp. 1362, 1367 (Ct. Int'l Trade 1987), appeal after remand,
686 F. Supp. 914 (Ct. Int'l Trade 1988).
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contenplated result of the Tripartite Program This is corroborated by
evi dence indicating that the benefit formula under the program for hog
producers was inproved for the specific purpose of inducing themto

participate in a Tripartite Program 3

In our view, a foreign governnent can disprove a purely statistical case
of specific subsidy by showi ng that the fewness of beneficiaries, or the
apparent disproportionate benefit to certain industries, was due purely to
unf oreseeabl e econonmic trends, or nerely results fromevaluating a program
over too short a time period. But it now appears undi sputed here that it was
quite predictable that | ess than 20% of Canadi an agriculture industries would
use this program and that hog producers al one woul d receive nore than 20% of
all benefits paid out. Looking at the Tripartite Programover a four-year
peri od, the number of industries being ai ded does not seemto fluctuate much.
There is sone indication, or contention, that over perhaps fifteen years, the
nunber of industries under the programmght rise to twenty or even thirty.*
But twenty or thirty would still be a clear mnority of all agricultura
i ndustries. Mreover, we do not believe that Cormerce has the authority to
vi ndi cate a subsidy program sol ely because of speculation that it m ght becone

wi dely used over another decade or two.

Two further explanations remain, which could be somewhat persuasive in
some factual contexts but which are dubious here and in any event raise

difficult questions of legislative intent. The first is that only a mnority

80 See Department of Commerce "Verification Report for the Federa
Government of Canada in the Countervailing Duty |nvestigation of
Fresh, Chilled, and Frozen Pork from Canada (C-122-807)",
Menor andum for Roy A. Mal nobse, Acting Director, Ofice of
Countervailing
I nvestigations, fromRick Herring, et al., filed June 22, 1989, at 10.

st Tr. at 40-41.
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of industries use the Tripartite Program because nost agricultural industries
use ot her, sonewhat similar prograns. It is fairly clear that a foreign

nati on can avoid U. S. subsidy duties if it creates a programto aid al
products in its agricultural econony, and if npbst products receive such aid in
rough proportion to the value of the products involved. But what if a foreign
government creates two, three or four aid programs, each open to al

applicants, and 90% of all producers receive benefits, with 20% or 30% j oi ni ng
each of the progranms? Assuming this is not countervailable, what if a
government adds a third programto two existing ones, and the new program

lures away 30% of those already participating in the earlier progranms?

The above questions could be very close ones if it were clear that the
various prograns were not tailored, before or after enactnment, to the known
needs of specific industries. On the facts here, however, rejecting this
defense is not so difficult. Rather than a related series of gradated
programs, we find a variety of schenmes, sone conplenmentary and sone nutual ly
excl usive, some of which have al ready been held countervail able. Moreover
there is strong indication that the Tripartite Programwas tailored, both
before and after its enactnent, to be useful and attractive to hog producers
or nmeat producers, with it being foreseeable that they would be nmjor
reci pients of aid under the program Lastly, we take cogni zance that certain
agricultural programs (of the supply managenment type) tend to restrict
production, while inconme stabilization progranms |like Tripartite tend to
encour age production, and thus are likely to cause exports to be larger than
if the programdid not exist. It would seembad policy in interpreting a
countervailing duty law to hold that prograns which restrict production and

ones that encourage production are equival ents.

The final explanation for the fewness of participants is that the

requirements are stiff, i.e., that many industries are not prepared to put up

-9 -
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the noney to create a substantial fund, and not prepared to tie up those funds
for ten years.® This argunent has sone appeal, in that a countervailing duty
| aw general |y should not punish governments for creating aid programs which
require industry self-help rather than being pure gi veaways. On the other
hand, we have no hard evidence that this is the primary or sol e explanation
for the fewness of beneficiaries here. The requirenent of advancing funds is
somewhat bal anced by the lure of twi ce as much governnental contribution
Certain of the participating industries are quite small. Many |arger product
groups did not apply. Sone groups were del ayed, or turned down, for
participation for reasons not set forth in the statute creating the program
For all these reasons, it is not possible to credit this argument very much on

t hese facts.

In sum we conclude that it was not unreasonable for Conmerce to
concl ude that an aid program whi ch benefited only nine industries out of 100
or nore over a four-year period, and that provided a large najority of al
contributions and benefits to only two industries, hogs and cattle, was a
program which in foreseeable effect and/or in practice tended to aid a
specific group of industries rather than all industries, and was thus

countervail abl e under U S. | aw.

1. The Alberta Crow Benefit O fset Program

Inits final determ nation, Comrerce found that because the CBOP was
l[imted to feed grain users, the programwas linited to a specific enterprise
or industry, or group of enterprises or industries and was therefore

count ervail abl e.

82 Government of Canada Brief at 13-16.
33 Final Pork Determnation, 54 Fed. Reg. at 30, 779.
- 10 -
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On the basis that it did not have precise data on hog consunption of
feed grain, Comrerce used, as best information available ("BIA"), data

published in a booklet entitled Agriculture in Alberta, which indicated that

hogs consuned 15% of the province's barley production and that barley is the
primary grain fed to hogs. Commerce on that basis allocated 15% of the tota
amount of benefits paid to feed grain users in Alberta over the dressed-wei ght

equi val ent of hogs marketed during the review period.

In its Menmorandum Opini on, the Panel held that Commerce was entitled,

under the BIA rule, to consider data in Agriculture in Al berta as evidence in

arriving at its decision.® However, the Panel found that the determ nation

by Conmerce that 15% of the total benefits paid to feed grain users under the
CBOP shoul d be allocated to hog producers was not supported by evidence on the
record.®* The Panel stated that the evidence cited only indicated that 10% or
per haps 15% of the barley production in Alberta is consunmed by hogs but did
not support the conclusion that 15% of all grain production is consuned by
hogs. The Panel indicated that, given those facts, it would follow logically

that the percentage to be allocated nust be |less than 15% ¥
The deternination by Commerce with respect to CBOP was remanded by the
Panel for reconsideration and determninati on based on all the rel evant evidence

on the record. 38

In its Remand Determ nati on, Comerce stated that it had available to it

34 1 d.
% First Panel Menorandum Opi ni on at 68.
36 Id. at 69.

37 1 d.

38 Id
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two figures, 10% and 15% that could potentially serve as surrogates for the

i nformati on needed to make an accurate cal cul ati on of the benefits received by
hog producers under the CBOP.%* It indicated that it had not been able to
reopen the record and obtain the needed information, and expressed the view
that, in any event, it would have been unlikely to receive anything definitive
given that its prior requests had not elicited precise information.* Then,
citing the lack of any better basis and in order to conply with the Panel's
conclusion, which it indicated it did not understand, that the appropriate
nunber nmust be | ess than 15% Commerce took a sinple average of 10% and 15%

and all ocated 12.5% of the npnies paid out under the CBOP to hog production.*

Conpl ai nants dispute the figure of 12.5% arrived at by Conmerce in its
Rermand Determ nation.*? They argue that the recal cul ati on by Conmerce does
not adequately inplement the Panel's directive to recal cul ate countervail able
CBOP benefits based on evidence on the record.“* They maintain Comrerce has

continued to nmisread Agriculture in Alberta as referring to the percentage of

all feed grain, as opposed only to barley, consumed by hogs in Al berta.*
Conpl ai nants al so claimthat Comrerce has continued to ignore evidence on the
record submtted during the investigation that the 15% figure is incorrect,

and that hogs in fact consume only 10% of barley production in Al berta.*

3 Remand Deternmi nation at 15.

40 I d.

41 I d.

42 Brief of the Government of the Province of Al berta regarding the

Remand Determ nation of the U S. Departnent of Conmerce, January
18, 1991 (hereinafter "Brief of Alberta") at 4.

43 1 d.

44

o

at 5.

45

o
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Conpl ai nants further argue that the use by the Department of BIA does not
relieve Comrerce of its obligation to rely on information that is reasonably
consistent with the evidence on the record. |In addition, conplainants argued
that, based on certain evidence on the record, a figure of 1.09% could
represent the percentage of all CBOP payments made to hog producers in

Al berta. #¢

In response, and in rejecting the proposed figure of 1.09% Comerce
argues that it is not required to use any particular verified information as
BIA and that it is not required to choose the best of all avail able
i nformati on but rather that the Bl A sel ected need only be consistent with sone

substantial evidence on the record.4 Commerce indicates that it chose to

rely on the percentages found in Agriculture in Alberta in an attenpt to use
provi nce-specific BIA. |In response to the Panel's concern about the

di fference in barley consunption percentage (10% and 15% appearing in the
bookl et, and given that barley is the primary feed consumed by hogs in

Al berta, Conmerce states that it chose the 12.5%figure as being a reasonable
approxi mati on of CBOP benefits provided to hog growers.* The NPPC supports

the position taken by Conmerce. *

The BI A rule was the subject of discussion by the Panel in its

Menor andum Opi ni on, where the Panel noted that the right of Commerce to apply

46 1 d.

a7 Brief, International Trade Administration, United States
Depart ment of Commerce, February 4, 1991 (hereinafter "Brief of
Conmer ce"), at 5.

48 1d. at 4.

49 NPPC Response Brief at 48.
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the BIArule is subject to sone linmts.® The Panel does recognize that once
Commerce has exercised its discretion to use the best information avail able
rule, it is for Conerce, rather than a conplainant, to deternine what is the
best information available.% |In reviewing a determination by Comrerce based
on BIA the role of the Panel is not to decide whether Conmmerce has chosen and
used the best of all avail able evidence, but rather to consider whether the

i nformati on used by Commerce is reasonably consistent with evidence on the
record. 5 But even after a decision has been properly made by Commerce to

rely on BIA it cannot arbitrarily use information and averagi ng nethods that
it sinply deens to be convenient. Comrerce nust look to and rely on a

reasoned and reasonabl e anal ysis of the administrative record.

As indicated in its Remand Deterni nati on, Comerce cal cul ated an average

of the two figures of 10% and 15% whi ch appear in Agriculture in Alberta. But

reliance on barley figures alone has to overstate the result. Moreover, the

Panel recognizes the likelihood that the 15%figure in Agriculture in Alberta

is a typographical error and concludes that it would be inappropriate to rely
on this figure at this stage of the proceeding, even as part of an average.
In light of all of the above, it is the Panel's viewthat in arriving at the
12.5% figure, Commerce has failed to reasonably base its determ nation

Wth respect to the determnination of an appropriate BIA figure, the
Panel notes that, during the investigation, the Governnent of the Province of

Al berta subnitted to Cormerce two estimates of the correct percentage, one of

50 First Panel Menorandum Opinion at 58-59 (citing A ynpic Adhesive,
Inc. v. United States, 899 F.2d 1565, 1572 (Fed. Cir. 1990)).

51 See Rhone Poulenc v. United States, 710 F. Supp. 341, 346 (C
Int'l Trade 1989).

52 See NA R, S p.A v. United States, No. 88-06-0041, slip op. at
13 (Ct. Int'l Trade June 26, 1990).

53 See Pre-hearing Brief of the Governnment of the Province of Alberta
at 40-41; Brief of Alberta at 2.
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5.48% and the other of 11.4% based on different nethodol ogies. W conclude
t hat, taking account these conceded figures, as well as the 10% figure for

barl ey, Commrerce should be able to arrive at a reasonable estimte on remand.

In Iight of all of the above, it is the Panel's view that in arriving at
the 12.5% figure, Comrerce has failed to base its determ nation on substantia
evi dence on the record. Accordingly, the Panel remands this re-determ nation
by Conmerce for further reconsideration and determ nati on based on the
evi dence on the record.

1. The Quebec Farm I ncone Stabilization Program

Inits first opinion, this Panel decided that Comrerce had not presented
sufficient substantial evidence on the record or provided sufficient
expl anation of its determ nation to countervail the FISI.> Subsequent to the
first Panel decision, all parties have had the opportunity to brief and

further argue the nmerits of the Panel decision

The Departnment effectively based its determination on two prem ses: (1)
only cal ves, feeder cattle, potatoes, piglets, feeder hogs, corn, oats, wheat,
barl ey, heavy veal and sheep are recipients of FISI benefits and (2) eggs,
dairy products and poultry do not receive FISI benefits. Based on these

prem ses, the Departnment found FISI to be de facto a subsidy.*

In its brief and argunent, the Departnent has done little nore than
reiterate its earlier statements. Thus, unlike the Tripartite determ nation
where additional facts have been forthcom ng which give sone indication of the

size of the industry and the relative anmounts of benefits received by the hog

54 Fi rst Panel Menorandum Opi nion at 79-80.
55 Final Pork Determnation, 54 Fed. Reg. at 30,781
- 15 -
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i ndustry, the Department has not presented any such additional information for
FISI. In fact, the only new information to cone forth indicates that Quebec
produces a much narrower range of farm products than is true across Canada,
and that a high percentage of products by value are covered.® The evi dence
on the record is thus insufficient to support a decision that the number of
recipients of FISI is so snall as to be de facto a subsidy. Likew se, since
FI SI has been determined to be de jure not countervail abl e because it is
available to all agricultural industries, the fact that three industries are
not recipients of FISI is insufficient to sustain the determ nation that the

programis countervail abl e.

The Panel, therefore, finds that nothing has been presented to it which
woul d support reversal of its earlier determ nation with respect to FISI
This decision is remanded to the Departnment with instructions to conformits

determ nation in accordance with the decision of the Panel

The Panel affirms Comrerce's remand determinations with respect to the
benefit conversion factor, the Western Diversification Program and the

Canada/ Quebec Subsi diary Agreenent on Agri-Food Devel oprent .

Dat e Joel Davi dow
Dat e Mark R Joel son
56 Tr. at 12, and references cited (44 major agricultural products).
- 16 -
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A. de Lot bini ere Panet

Margaret Prentis

Herbert C. Shelley
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-2-

UNITED STATES-CANADA BINATIONAL PANEL REVIEW

In the matter of:
USA- 89- 1904- 06
FRESH, CHI LLED, AND FROZEN PORK
FROM CANADA

N N e e e

Separate Views of
Panel i st Mark R Joel son
on the Remand Determ nation

These separate views pertain only to the Renand Determ nation of the
Depart ment of Commrerce ("Departnent” or "Commerce") regarding the Tripartite
Benefit Program ("Tripartite Program') under the Canadian Agricultura
Stabilization Act ("ASA"). Like the other nembers of the Panel, | conclude
that Commerce coul d reasonably find that paynments nade to hog producers under
the Tripartite Programare |limted to a specific group of enterprises or
i ndustries within the neaning of section 771(5)(B) of the Tariff Act! and are
t herefore countervail able. However, because | reach this conclusion through a
somewhat different process of reasoning, much of which was indicated in my
initial "Additional Views,"2 | find it necessary to file these separate
comment s.

On Septenber 28, 1990, the Panel found that Conmerce's determ nation
t hat payments nade to hog producers under the Tripartite Programwere linited
to a specific group of enterprises or industries, was not in accordance wth
law.® In remanding this determ nation, the mpjority Panel opinion instructed

the Department to refornmulate its specificity test "to determ ne whether the

! 19 U.S.C. § 1677(5)(B) (1988).

2 See Additional Views of Panelist Mark R Joel son, Fresh, Chilled,
and Frozen Pork from Canada, USA-89-1904-06 (Sept. 28,
1990) (hereinafter "Additional Views").

8 Menor andum Opi ni on and Order at 48-54, Fresh, Chilled, and Frozen
Pork from Canada, USA-89-1904-06 (Sept. 28, 1990).
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nunber of products or enterprises aided is disproportionately small in terns
of the predictable nunmber that woul d be expected to apply in light of the
criteria for aid, the availability of alternative types of aid and the
rel evant economic conditions of the covered industries."* The Departnent also
was instructed to "deterni ne whether the actual |evel of benefits received by
the hog industry, or a definable group of industries, was disproportionately
hi gher than for other agricultural industries for reasons not explicable by
variations in the conditions, economc or otherw se, of those industries."®

At that time, | subnmitted separate views on this issue because | did not
agree with the Panel's decision to substitute a new test for the Departnent's.
Rat her, | found that Comrerce's three-factor test mght well be adequate for
det erm ni ng whet her a governnent limts a domestic subsidy to a discrete class
of beneficiaries,® but that the Departnment had not reasonably applied the test
to the record before it or adequately substantiated its conclusions.’

Wth respect to the second factor of the specificity test, | found that
t he Departnment had not adequately expl ained why a program which covers "nine
out of an innumerable nunber of agricultural commdities,"® is necessarily de

facto limted, and | suggested that the agency define the term"innunerable"

4 Ild. at 51.
5 Ld. at 53-54.
6 The three factors are: "(1) The extent to which a foreign

government acts (as denonstrated in the | anguage of the rel evant
enacting legislation and i nplenenting regulations) to limt the
availability of a program (2) the nunber of enterprises,
i ndustri es,
or groups thereof that actually use a program which may include the
exam nati on of disproportionate or domi nant users; and (3) the extent, and
manner in which, the government exercises discretion in making the program
available." Fresh, Chilled, and Frozen Pork from Canada, 54 Fed. Reg. 30, 774,
30,777 (Dep't Comm 1989) (final determ nation) (hereinafter "Final Pork
Determ nation").

7 Addi ti onal Views at 2-3.

8 Final Pork Determ nation, 54 Fed. Reg. at 30, 777.
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and put the number nine in context vis-a-vis the universe involved.® | also
stated that the Departnent needed to explain its reasons for prenising de
facto Iimtation on the basis that Canadi an officials had deci ded not to sign
agreenents as to three commpdities.® Wth respect to the third factor, |
deternmined that, in order to establish that the Canadi an authorities exercised
di scretion to favor specific enterprises or industries, Comerce needed to
provide a nore detail ed consideration and expl anation of the Tripartite
Programi s operation in key respects. !

Based on Commerce's Remand Determination and the parties' subm ssions
relating thereto, | now believe that the evidence on the record adequately
supports Commrerce's conclusion that Tripartite paynents to hog producers are
countervailable. | have witten these separate remarks, however, because
continue to feel unconfortable with the test used by the remai nder of the
Panel , especially because of the manner in which it would allocate the burden
of proof and because of the vagueness of the concepts which are offered in
pl ace of the Department's original test. | do not believe that Commrerce
shoul d have the burden of assessing the "predictability" that certain
i ndustries would use the Tripartite Program of explaining why certain
i ndustries did not choose to apply for benefits, or of analyzing the extent to
whi ch alternative prograns offer conparable benefits. Mreover, such concepts
in the Panel's test as "surprisingly or anomal ously small" or "rel evant
econom ¢ conditions" provide little guidance in measuring specificity.
Unfortunately, the Department also has not further refined its test, nor has
it articulated a nmeaningful numerical standard, although it purports to use

such a standard

Nonet hel ess, turning to this case, | amsatisfied that the Departnent
o Addi tional Views at 6-7.
10 Id. at 7.
u Id. at 7-9.
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coul d reasonably conclude that the nunmber of enterprises or industries
actually using and benefiting fromthe Tripartite Programis de facto limted.
It has now been clearly brought to the Panel's attention and appears to be
undi sputed that 170 (nore or |less) comrercially distinct natural and processed
agricultural products are produced in Canada and are nominally eligible for
the Tripartite Program ! Therefore, given the fact that the Program has
covered only nine different products since its inception in 1985, only three
ot her products have shown interest in obtaining coverage during this tine,
and the nunmber of products expected to join in the future is very limted,?* |
find that the number of industries benefited by the Tripartite Programclearly
conprises a small percentage of the universe of nonminally eligible
i ndustries.® As the Panel mpjority points out (and here our reasoning
conjoins), a programlike this one which benefits only a few industries over a
nunber of years creates a prima facie indication of de facto specific subsidy
in such circumnstances.

Mor eover, an exam nation of the actual benefits provided under the
Tripartite Programreveal s that hog producers are nmmjor beneficiaries of the
Program During the period of investigation (calendar year 1988), as well as

for the period from 1985-1988, hog producers received approxi mately 30% of the

12 See Response Brief of the National Pork Producers Council ("NPPC")
Concerning the Remand Determ nation of the International Trade
Admi nistration ("I TA") at 11, Fresh, Chilled, and Frozen Pork from
Canada (USA- 89-1904- 06) .

13 Final Pork Determ nation, 54 Fed. Reg. at 30, 777.

14 I d.

15 See Remand Hearing Tr. at 40-41.

16 VWil e "products" may not equal "industries," there is no

i ndi cation that the nunmber of industries would be substantially
| ess than the number of products.
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total paynments that were distributed to all producers.! They also were the
target of over 50% of all governnent contributions to Tripartite funds in
1988, as well as in previous years.® This strongly evidences that hog
producers are "disproportionate or dom nant users" of the Tripartite Program
to use a phrase fromthe second prong of Conmerce's specificity test.
Conpl ai nants urge that "[w] hen federal contributions to Tripartite funds
are considered nore logically —in light of the farmvalue of the products
i nvol ved —there is no evidence of “disproportionality."' They point out
that the hog program has a very high participation rate and a relatively high
unit val ue, whereas the participation of producers in and unit val ue of
commodi ti es under other prograns are significantly |ower. However, in ny

vi ew, Commerce could reasonably conclude, in admnistering the countervailing

” See Pub. Doc. 21, cited in Governnent of Canada's Post-hearing
Submi ssion of Information Requested by Panel Regarding Tripartite
Payments to Hog Producers at 2, Fresh, chilled, and Frozen Pork
from Canada (USA-89-1904-06) (hereinafter "Canada's Posthearing
Submi ssion"); NPPC s Suppl emental Response to the Panel's Request
for Additional Information at Charts 2 and 4, Fresh, Chilled, and
Frozen Pork from Canada (USA-89-1904-06) (hereinafter "NPPC s
Suppl emrent al Response"). Total Tripartite paynents to al
producers for the first three-quarters of fiscal year 1988-1989
totall ed $159, 991, 000. See Pub. Doc. 21, cited in Canada's
Post hearing Submi ssion at 2. O this anount, $49, 362, 000 was
di stributed to hog producers. See Non-Pub. Doc. 16, cited in
Canada' s Post hearing Submission at 1-2. O this anmount, Comrerce
countervailed 66.67% (to adjust for producer contributions), or
$32, 908, 000. Canada's Post hearing Subm ssion at 1-2.

They al so received 17% of all payments (excludi ng paynents made
under the dairy program and contributions to Tripartite funds)

di stributed under the ASA program See Pub. Doc. 43, cited in
Canada' s Post hearing Submission at 3. However, because | believe
that, on this record, Commerce was entitled to focus its
specificity test solely on Tripartite benefits, |I find that this
figure is not rel evant.

18 See Pub. Doc. 21, cited in NPPC s Suppl emental Response at Charts
6 and 7.
18 Brief on Remand Submitted on Behal f of Conpl ai nant, The Canadi an

Pork Council and Its Menbers at 19, Fresh, Chilled, and Frozen
Pork from Canada (USA-89-1904-06); see also Government of Canada's
Comments on the Remand Determ nation at 28-30, Fresh, Chilled, and

Frozen Pork from Canada (USA-89-1904-06).
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duty statute, that a favored industry is one which receives nore funds from
t he governnment than another, without applying concepts bearing on numbers of
partici pants or unit val ue.

A conclusion that the hog producers receive favored treatment is
corroborated by additional facts. First, hog producers have enjoyed a specia
status under the "named" commodity provision of the ASA, a status which
suggests targeting of their industry.? Second, to encourage hog producers to
participate in the Tripartite Program the average profit margin for hogs was
raised to 95% nearly ten percentage points above that for beef.? This has
resulted in incomes of hog producers being stabilized to a greater degree than
those of some other producers. 22

In sum on this record, the Departnent's conclusion with respect to
Tripartite Program benefits must be upheld as supported by substantia

evi dence and in accordance with | aw.

March 8, 1991

20 See Live Pork Producer's Mtg. Bd. v. United States, 669 F. Supp
445, 450-51 (Ct. Int'| Trade 1987).

2 Final Pork Determnation, 54 Fed. Reg. at 30, 777.

22 Id. at 30,777-78.
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ARTICLE 1904 BINATIONAL PANEL REVIEW
pursuant to the

UNITED-STATES-CANADA FREE TRADE AGREEMENT

)
IN THE MATTER OF: )
) USA- 89- 1904- 06
FRESH, CHI LLED AND FROZEN PORK )
FROM CANADA )
)
Bef or e: Joel Davidow, Esq., Chairman

Mark R Joel son, Esgq.

A. de Lotbhiniere Panet, QC
Margaret Prentis

Herbert C. Shelly, Esq.

REMAND ORDER

March 8, 1991

For the reasons stated in the Panel's Menorandum Opi ni on, the

Panel remands the Department of Conmerce's Remand Deternination of its Fina

Countervailing Duty Determination in Fresh, Chilled, and Frozen Pork from

Canada, CV-122-807, so that the Departnent m ght reconsider its determ nations
with respect to the Quebec Farm Inconme Stabilization |Insurance Program and
Al berta Crow Benefit O fset Program

The results of this remand shall be provided by the Departnent to

t he Panel by March 28, 1991
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SIGNED I N THE ORI G NAL BY:

MARCH 8, 1991 JCEL DAVI DOW

Dat e Joel Davi dow

MARCH 8, 1991 MARK R.  JCOELSON

Dat e Mark R, Joel son

MARCH 8, 1991 A. DE LOTBI Nl ERE PANET

Dat e A. de Lot bini ere Panet
MARCH 8, 1991 MARGARET PRENTI S

Dat e Margaret Prentis
MARCH 8, 1991 HERBERT C. SHELLEY

Dat e Herbert C. Shelley
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