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INTRODUCTION

This is a second review conducted by this Panel pursuant to Article
1904 of the United States-Canada Free Trade Agreement ("FTA"), follow ng the new
affirmative determ nation of imrnent threat of material injury made on remand
by the United States International Trade Commi ssion ("I TC' or the "Comm ssion")

in Fresh, Chilled, or Frozen Pork from Canada on Cctober 23, 1990 ("Views on

Remand" or "Remand Determnation") in response to the Panel's Menorandum Qpi ni on

and Remand Order dated August 24, 1990 ("Decision" or "Remand Order").

In this opinion, the Panel relates this second review s procedura
history, sets out the issues with which it nmust deal and then considers the ITC s
Views on Remand in |ight of the applicable |law. The Panel concludes that the

| TC s Renmand Determ nation be remanded agai n.
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1. PROCEDURAL HISTORY

On August 24, 1990, the Panel remanded to the ITC for further
consideration its September 13, 1989, final determnation ("ITC s Final
Determ nation") that the United States pork industry, though so far not
materially injured, was threatened with material injury by reason of subsidized
imports of fresh, chilled or frozen pork ("pork") from Canada. The Panel
instructed the ITC to review the evidence on the adm nistrative record of the ITC

(the "Record") for action not inconsistent with the Panel's Deci sion.

On Septenber 20, 1990, Conpl ai nants! Canadi an Meat Council and its
menbers and Canada Packers, Inc. ("CMC') and Mdose Jaw Packers (1974) Ltd.
("MIP") filed a Mtion for Clarification of the Panel's Decision in order to
determ ne whether the Panel's instructions to the | TC to reconsider the evidence
on the Record allowed the ITC to reopen the Record on sone issues. On Septenber
27, 1990, the Panel denied this Mttion for Carification of the Panel's Remand
Order but added that this denial should not be taken as an expression of any

opinion as to the appropriateness of the ITC s reopening its Record.

On COctober 12, 1990, the ITC noved for an extension of time to
complete the remand proceedings to coincide with the remand schedule of a
separate panel that was reviewing the International Trade Adm nistration's
("I'TA's") decision? in this matter. The other panel had briefly suspended its

proceedi ngs pursuant to Rule 78 of the Article 1904 Panel Rules, in order to

repl ace a panel nenber, and would therefore issue its opinion later than this
Panel . The Conpl ai nants opposed the ITC s nmotion. This Panel denied the ITC s

notion, noting that at |east one of the parties had i nvoked Rule 36(2), thereby

The Governnment of the Province of Alberta ("Alberta") is also a
Compl ainant. CMC, MIP and Alberta are collectively referred to as the
" Conpl ai nant s".

254 Fed. Reg. 30,774. USA-89-1904-06.
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3
establ i shing separate panels for the ITC and | TA's decisions. This Panel stated
that even though the other panel had suspended its proceedi ngs, both panels were

nonet hel ess subject to the FTA's strict tine requirenents.

On Cctober 23, 1990, the ITC issued its Views on Remand, with
Conmi ssi oners Rohr and Newguist ("mgjority Comm ssioners") finding in separate
opinions that the United States pork industry was threatened with material injury
by reason of inports of pork from Canada; Chairman Brunsdal e dissented. On
Cctober 26, 1990, a Mdotion for Panel Review of the | TC s Remand Determ nati on was
filed by the Conpl ai nants pursuant to Rule 74, which notion was granted by the

Panel on Novenber 5, 1990.

The ITC and the National Pork Producers' Council ("NPPC') filed

briefs in support of the ITC s Views on Renmand while the Conpl ai nants presented

briefs contesting the ITC s findings on renand.?

1. SUMMARY OF THE ISSUES

CMC, MIP and Al berta challenge the ITC s Remand Determ nati on on two

mai n grounds.

First, they argue that the remand proceedi ngs conducted by the ITC
were inconsistent with the Panel's Remand Order, and were therefore not in
accordance with law, in that the ITC first reopened its Record and then viol ated

its own notice governing that reopening. The Conpl ainants add that the ITC

On Novenber 30, 1990, the ITC nobved to strike portions of MIP's Brief on
Remand. The Panel hereby grants the ITC s notion. On Decenmber 12, 1990, CMC
filed another interlocutory nmotion for leave to reply to the ITC s Brief on
Remand, and the | TC noved on Decenber 14, 1990 to oppose CMC s notion. The Panel
hereby denies the CMC s notion and grants the ITC s noti on of Decenber 14, 1990.
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ignored the Panel's specific instructions to reconsider its Final Determ nation

based on the evidence on the Record.

Second, the Conpl ainants argue that there is no substantial evidence
on the Record to support the majority Commi ssioners' conclusions on the nature
of Canadi an subsidies, the likelihood of increased inmports, product shifting,
vul nerability of the domestic industry, price suppression or other denonstrable

adver se trends.

i, "FINAL DECISION"

This second review rai ses the issue of the proper interpretation to
be given to Article 1904(8) of the FTA and of the extent of the Panel's authority

in reviewing a determ nation on remand.

The question arises whether the Panel is limted by the words which
appear in the first sentence of Article 1904(8),* or must go further and avoid
any further review, because of that same Article's reference to the Panel's
obligation at this point to "issue a final decision".® Simlarly, does Rule 83's
contenpl ation of a "Notice of Conpletion of Panel Review'® suggest that a Panel's

second review nust be its last?

4 The panel may uphold a final determ nation, or remand it for action not
i nconsistent with the panel's decision."

*1f review of the action taken by the conpetent investigating authority on
remand i s needed, such review shall be before the sanme panel, which shall issue
a final decision within 90 days of the date on which such remand action is
submitted to it."

"Where a panel issues a decision referred to in subrule 75(5) and no
request for an extraordinary challenge conmittee is filed, the responsible
Secretary shall cause to be published in the Canada Gazette and the Federa
Regi ster a Notice of Conpletion of Panel Review, effective on the 31st day after
that decision is issued."
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Though conmentators regularly express the view that the Chapter 19
Panel Review of the FTA was nmeant to replace the judicial review (in the United
States) of the Court of International Trade ("CIT"), a Panel is clearly not on
the same footing as the CT, which is not constrained to issue a "final decision"

on a second review. I ndeed, in the case of Atlantic Sugar Ltd. v. United

States, 744 F.2d 1556 (Fed. Cir. 1984), there were several successive renmands.

The Panel is of the view that a Chapter 19 Panel does not have the
authority to do other than affirmor remand, in appropriate circunstances with
instructions. On the other hand, Article 1904(8) speaks of a "final decision".
The use of these words in the FTA, in the very Article describing the duty of the
Panel , indicates that the Panel state its viewwith as much finality as the case

permts.

The Panel is supported in this view by the action of an earlier

panel, Red Raspberries from Canada, USA-89-1904-01 (Opinion of the Panel upon

Remand, April 2, 1990). There, the Departnent of Commerce, having twi ce failed
"to provi de an adequate expl anation" of its failure to use home market sales as
the basis for determning foreign market value, had the matter remanded "with
instructions" that it recal culate foreign market val ue using home nmarket sal es.

1d. at 1.

A simlar result is justified in a case such as this, in which the
| TC's Record has been conmbed not once but twice in the search for substantia
evidence of a threat of material injury. Clear direction from the Panel is
essential if the Panel is to answer the FTA's insistence on a "final decision"
at this stage (Article 1904(8)) and its repeated calls for expedition in the
settling of matters such as these (Articles 1904(4), 1904(6), 1904(8), 1904(13),

1904(14) and 1904(15)(g)(ii)) and in light of the need for respect of Pane
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review as an institution brought by the FTAinto the donestic | aws of Canada and
of the United States, not as an indicative suggestion but as "binding" (Article

1904(9)).7

1v. STANDARD OF REVIEW

The standard of review the Panel has followed in this second review
is whether the ITC s Renmand Determnation is "unsupported by substantial evidence
on the record, or otherwise not in accordance with law," 19 US C §
1516a(b) (1) (B), as nore fully set forth at pages 5 to 13 of the Panel's Remand

Order. That analysis is adopted and incorporated in this opinion.

V. REMAND PROCEEDINGS

The Conpl ai nants have rai sed several inportant issues as to the ITC s
authority and procedures in its remand proceedi ngs. Specifically, the issues

rai sed are these:

1. In the light of the Panel's Remand Order of August 24, 1990, did the ITC
have the authority to reopen the Record, or should the ITC have limted
itself to the Record filed by the parties on Novenber 21, 1989, on which

the ITC s original Final Determ nation was based?

The Panel notes that Rule 75(5) refers only to a "witten decision" and not
to a "final decision" in discussing second reviews and that Article 1904(14) does
use the term"final decisions" to refer to decisions on a first remand, but this
does not outwei gh the conpelling provisions nmentioned above.
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2. Even if the Conmm ssion had such authority, was it open to the ITCin its
remand proceedings to expand its Record and collect information on natters
beyond the three specific factual areas and time-frane identified in the

| TC s Septenmber 19, 1990 notice (the "Notice") of its remand proceedi ngs?

3. Even if it was, was the ITC free to base its Remand Determ nati on on

i ssues not raised by the Panel in its Remand Order?

The material facts relating to these issues may be sumarized as

fol | ows.

The | TC based its Final Determination on naterials collected and used
during the original investigation. These materials, as listed in a docunent
filed November 21, 1989, constituted the "administrative record" within the
meani ng of Article 1911 of the FTA and Rule 41(5). On Septenber 13, 1989, the
| TC published its final affirmative determnation of threat of injury based on
the Record then before it and relying on evidence covering the period
enconpassing 1986 through the first quarter of 1989.% The 1TC s Final
Det erm nati on was based on an eval uation of several of the economc factors
enumerated in 19 U.S.C. 8§ 1677(7)(F).° The Panel held that the ITC s Final
Determ nati on was based inter alia on an erroneous finding of a substantial

i ncrease in pork production in Canada during the period under review.

This Panel remanded the matter to the I TC with these directions:

8Conmi ssi oner Newqui st describes the original period of investigation as
1986 t hrough the first quarter of 1989. Remand Determnination at 26.

°The Final Determination did not rely or was neutral on a finding of
substantial increase in inventories or on the potential for product shifting
(Final Determ nation, at 22-23 and 24-25), as confirned by counsel for the ITC
inits Brief on the initial Panel review, at 77. See also Panel's Remand O der
at 15.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



...[Tl he Panel remands the ITC s Final Determnation for
reconsi derati on because it relied heavily throughout on
statistics which appear at best questionable and that
this reliance coloured the ITC s assessnment of nuch of
the other evidence. The ITCis instructed to reconsider
the evidence on the Record, and nore particularly the
figures on Canadian pork production, for action
consi stent with the Panel's deci sion.

Remand Order at 5.

On Septenber 19, 1990 the I TCissued its Notice. That Notice stated,

inter alia:

These remand proceedings will be conducted under section
705(b) of the Tariff Act of 1930 (19 U S.C. § 1671(d)
(the act) to reexanmine data concerning Canadian
production, exports, inports, and apparent consunption;
producti on capacity at Fletcher's Fine Foods and the
Canadi an industry as a whole; and Japanese inports of
pork from Taiwan and Canada as well as the Commi ssion
majority's reliance on that data...

The Conmmission will reopen the record to gather
information on three narrow aspects of its
investigation. It will seek new data concerning 1)
Canadi an production, inmports, exports, and apparent

consunption; 2) the production capacity and utilization
of the Fletcher's Fine Foods pork packing plant in Red
Deer, Al berta and of the Canadi an pork packing industry
as a whole; and 3) Japanese inports of pork from Tai wan
and Canada. The data sought will cover only the period
of the Conmission's original investigation...

No new factual material may be subnitted to the
Commi ssion other than that relating to: 1) Canadi an
production, inports, exports and apparent consunpti on;
2) production capacity and capacity wutilization of
Fl et cher's Fine Foods and capacity utilization of the
Canadi an pork industry; and 3) Japanese inports of pork
from Taiwan and Canada. No new legal or econonic
argunments, other than those raised in the panel order
may be raised by the parties....

Remand Record, List 1A, Doc.2 at 1-3 (enphasis added).

The Conpl ai nants argue that the |ITC had no authority to reopen the

Record. They cite Mefford v. Gardner, 383 F.2d 748 (6th Cir. 1967) and City of
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G eveland v. Federal Power Commin, 561 F.2d 344, 346 (D.C. Gr. 1977). OCMC Bri ef

on Remand at 23. In the Mefford case, the court stated:

[On the remand of a case after appeal, it is the duty
of the lower court, or the agency from which appeal is
taken, to conply with the mandate of the court and to
obey the directions therein wthout variation and
wi t hout departing fromsuch directions;... "nor will a
court remand to pernit new proofs where it would nerely
be giving the party an opportunity to reopen the case to
make his proof stronger." Cyclopedia of Federa
Procedure. Third Edition, Vol. 14, Section 68.98.

383 F.2d at 758. The City of Cl eveland case held that on remand, the Federa

Power Commi ssion was obligated to follow everything decided expressly or by

i mplication by the higher court at an earlier stage of the case.

The Respondents advance the argunent that the I TC has jurisdiction
to reopen its Record and consider new issues upon remand. They cite Federa

Communi cations Commin v. Pottsville Broadcasting Co., 309 U S. 134 (1940)

("Pottsville"). In Pottsville, the United States Suprene Court ruled that the
Federal Conmuni cati ons Commission ("FCC') had jurisdiction on a remand to reopen
its administrative record in the context of considering an application to
construct broadcasting facilities. In that case, the FCC in its remand
proceedi ngs had reopened its record in order to consider two rival applications
for the construction of the sane facilities. The Court of Appeals ordered the
FCC to consider only Pottsville's application, on the basis of the origina
record. The Supreme Court characterized the Appeals Court's decision as having
been based on "the fanmiliar doctrine that a |l ower court is bound to respect the
mandate of an appellate tribunal and cannot reconsider questions which the

mandate has laid at rest." 309 U S. at 140.

In reversing the Court of Appeals, the Supreme Court pointed out that

adm ni strative agencies differ fromfederal courts substantively and procedurally
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and, thus, the doctrine invoked by the Court of Appeals is not necessarily

operative in the admi nistrative context. Justice Frankfurter observed:

[T]his court has recognized that bodies like the
I nterstate Comrerce Commi ssion, into whose nold Congress
has cast nore recent admnistrative agencies, "should
not be too narrowy constrained by technical rules as to
the admissibility of proof," Interstate Comrerce
Commi ssion v. Baird, 194 U S. 25, 44, 48 L.Ed. 860, 869,
24 S. C. 563, should be free to fashion their own rul es
of procedure and to pursue nethods of inquiry capabl e of
permtting themto discharge their multitudinous duties.
[ Footnote omitted]. Conpare New Engl and Divisions Case,
(Akron, C & Y.R Co. v. United States) 261 U. S. 184, 67
L.Ed. 605, 43 S. C. 270. To be sure, the |laws under
whi ch these agencies operate prescribe the fundanental s
of fair play. They require that interested parties be
af forded an opportunity for hearing and that judgnent
nmust express a reasoned concl usion

Ild. at 143-44. Further, Justice Frankfurter stated:

It is, however, urged upon us that if all matters of
adm ni strative discretion remain open for deternination

on remand after reversal, a succession of single
determ nati ons upon single legal issues is possible with
resulting delay and hardship to the applicant. It is

al ways easy to conjure up extreme and even oppressive
possibilities in the exertion of authority. But courts
are not charged with general guardi anship agai nst al
potenti al mschief in the conmplicated tasks of
government. ... Congress which creates and sustains
these agencies nust be trusted to correct whatever
defects experience may reveal ...

Id. at 146. Pottsville was applied in Ely v. Heitmeyer, 309 U S. 146, 148 (1940):

If, in the Conmission's judgnment, new evidence was

necessary to discharge its duty, the fact of a

previ ously erroneous denial should not, according to the

principles enunciated in the Pottsville Broadcasting Co.

Case, supra, bar it from access to the necessary

evi dence for correct judgnent.

The Panel is not satisfied that the principles set forth in
Pottsville and Fly should be applied without qualification to the powers of the
ITC in a remand determ nation under the FTA. The Panel thinks the decisions
provi de useful guidance, but their application should take into account certain

special and distinguishing aspects of the ITC s authority on a renand
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determination in a FTA Binational Review. The FTA and the Rules are designed to
secure "the just, speedy, and inexpensive review of final determ nations" within

a set period.

The FTA and the Rules are virtually silent as to the procedures to
be followed by the ITC following a remand order by a Panel and, in particular
as to the record of the investigative authority on remand. Article 1904(8) of

the FTA provides in part:

Where the panel remands a final determ nation, the pane

shall establish as brief a time as is reasonable for
compliance with the remand, taking into account the
conplexity of the facts and | egal issues involved and
the nature of the panel's decision. In no event shal

the tine permtted for conpliance with a remand exceed
an ampunt of tine equal to the maxi mum anount of tine
(counted from the date of the filing of a petition,
conpl aint or application) permtted by statute for the
conpetent investigating authority in question to make a

final determination in an investigation. |If review of
the action taken by the conpetent investigating
authority on remand is needed, such review shall be
before the sanme panel, which shall issue a final

deci sion within 90 days of the date on which such remand
action is subnitted to it.

Article 1904(3) further provides:

The panel shall apply the standard of review described

in Article 1911 and the general |egal principles that a

court of the inporting Party otherwi se would apply to a

review of a determ nation of the conpetent investigating

aut hority.

"CGeneral legal principles" are defined at Article 1911 as i ncluding
“principles such as standing, due process, rules of statutory construction,
noot ness, and exhaustion of admnistrative renedies." Article 1904(14)
aut hori zes the adoption of rules of procedure which were to be based, "where
appropriate, upon judicial rules of appellate procedure" with the intent that
final decisions should be nade within 315 days of the date on which a request for

panel reviewis nade. This statement of intent was carried forward into Rule 2,

whi ch st ates:
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These Rules are intended to give effect to the

provi sions of Chapter Nineteen of the Agreement with

respect to panel reviews conducted pursuant to Article

1904 of the Agreenment and are designed to result in

decisions of panels wthin 315 days after the

comrencenent of the panel review. The purpose of these

Rules is to secure the just, speedy and inexpensive

review of final determinations in accordance with the

obj ectives and provisions of Article 1904. VWere a

procedural question arises that is not covered by these

Rul es, a panel nmay adopt the procedure to be followed in

the particular case before it by analogy to these Rul es.

The FTA also appears to draw procedural distinctions between an
initial final determ nation and "the action taken by the conpetent investigating
authority on remand." Detailed procedures are spelled out in the Rul es governing
a Panel review of the initial final determination. What constitutes the
"adm ni strative record" on a Panel review of an initial final deternmination is
defined in Rule 41. There are no conparabl e rul es defining what constitutes the
record following a remand. There is no rule which specifically authorizes the
| TC on remand to reopen its record, adduce new evidence, or conduct a new
hearing. There are, indeed, apart from Rule 75, no rules governing either the
procedures to be followed by the ITC on remand or by a subsequent panel review
following a remand determi nation. Rule 75 provides participants with a linmted
appeal procedure through the use of a notice of nmotion which, only if granted,
entitles the participants to file witten subm ssions and responses w thin short
time frames. No provision is nade for oral argunent on a review of a renmand

det er m nati on. Rul e 75(5) prescribes that the panel shall issue a witten

decision no later than 90 days after the deternmination on remand is fil ed.

In this case, the Panel in its Remand Order directed the ITC to
"reconsi der the evidence on the Record" (at 35) which certainly contenplated a
reconsi deration on the strength of the existing Record, not a reopening of the
Record to adduce new evidence or the conduct of a new hearing. Nonetheless, the
ITC, in giving notice of its remand proceedings, proposed a very limted

reopeni ng of the record "on three narrow aspects" within the period covered in
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the original investigation and stated that "no new | egal or econonic argunents,
other than those raised in the panel order, nay be raised by the parties." |TC s

Notice at 3.

For the purposes of the present review, the Panel believes it is not
necessary to define the lints of the ITC s authority to reopen its Record or
consi der new issues on remand. The Panel does not doubt that there may be

i nstances where reopening i s necessary.

In this case, in response to a motion for clarification by CMC, the
| TC advi sed the Panel of its need for a narrow reopening of the Record to correct
factual errors noted by the Panel, and of its ability to conclude the renmand
proceedings within the tine franme set by the Panel . The Panel does not find
error inthe ITC s reopening its Record by the terns set forth in its Notice of

Sept enber 19, 1990.

Notwi t hstanding its Notice, the Comm ssion's Remand Record now
cont ai ns nunerous docunents which are not part of the original Record and which
are not confined to the three narrow points or to the limted period on which the
Conmi ssion invited evidence and comrents. For exanple, the docunent, entitled

"Livestock and Meat Statistics 1984-88," (Remand Record, List 1A, Doc. 30(F)) was

¥t clearly is not normal administrative practice for the ITC to reopen its
record following a renmand, even where invited to do so by the review ng court.
For exanple, in Alberta Pork Producers Marketing Bd. v. United States, 669 F.
Supp. 445 (. Int'l Trade 1987), the ITC was instructed that it could obtain new
price elasticity estimates on remand or it could explain its redeterm nation in
i ght of evidence already on the record. On renmand, the | TC declined the court's
invitation to reopen the record and i nstead reeval uated evi dence al ready on the
record al though recognizing that the data were | ess than perfect. See Alberta
Pork Producers Marketing Bd. v. United States, 683 F. Supp. 1398, 1400 (. Int'|
Trade 1988). The only case cited by the I TC where the record was reopened, in
t he absence of instructions to
do so, was Sugars and Sirups from Canada, Inv. 731-TA-3 (Final) (Redeterm nation
of Material Injury) USITC Pub. 1189 (Cct. 1981) at 8 n.12, in which one
addi ti onal study fromthe General Services Adm nistration was sought.
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not part of the original Record and is not directly responsive to questions in
the three narrow factual areas; yet it appears to have been relied upon heavily
in the ITCs Remand Determination. See Remand Determination at 9-13. Nbreover
in correcting Table 17 of the original Final Determination, the ITC relied
primarily on a docunment published in July, 1990, well outside the original period

of investigation. Remand Determ nation at A-1, Table 1.

The I TC s enl argement of the Record beyond its Notice has led to an
attenpt by the parties to enlarge it even further. For exanple, MIP filed data
on the first half of 1989 published after the date of the ITC vote. See MIP
Brief on Remand at 34,35 and Tables 4-6. The | TC argues that the Conmi ssion
declined to rely on MIP's evidence because it woul d not have been available until
early 1990, after the Final Determ nation. By contrast, the Conmm ssion justifies
its use of 1988 data, published after the Final Deternination because the data
could have been collected during the original investigation. ITC s Brief on
Remand at 27-28. While the Panel understands the distinction, the fact remins
that the data were not published until after the Record closed and, therefore,
shoul d not be included. There nay well be other data covering the period 1986-
1988 that parties, in hindsight, would like included in the Record but were not

avail able at the tine of the Conmm ssi on vote.

The Panel's concern is that an FTA Panel, unlike the CIT, has strict
governing tine limts. A Panel cannot conply with those limts unless there is
an end to new evidence and new issues, especially when the evidence or issues
could have been collected, raised or resolved during the agency's origina

i nvestigation but were not. A |line nust be drawn sonewhere.

The Panel finds that, although reopening the Record may have been

appropriate, the Conm ssion, having reopened, exceeded the scope of its own
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Noti ce. In devel oping new data, not limted in the manner provided in its

Notice, it committed | egal error.

The Panel, in reaching this decision that the ITC failed to foll ow
its own Notice on remand, has applied the fundanental principles of fair play as
recogni zed by the Suprene Court in Pottsville. Even if the Record is to be
reopened and new information developed and even if new issues are to be
considered, the principles of fair play would require that the participants at
| east be afforded notice and an opportunity for a hearing on those matters. This

opportunity was not given in the present case.

The Conpl ainants submt that they are entitled to due process of |aw
under the Fifth and Fourteenth Anendnents of the United States Constitution with
the "opportunity to be heard at a neaningful time and in a meaningful nmanner"

(See Mathews v. Eldridge, 424 U S. 319, 333 (1976)). The Respondents argue that

the Conpl ai nants are not persons within the borders of the United States and, as

such, are not entitled to protection under the Fifth Amendnent.

VWhet her this argunent has validity wunder the United States
Constitution need not be decided in view of the express incorporation under
Article 1911 of the FTA of the general legal principle of "due process".
Accordingly, the Panel is of the opinion that the principles of fair play and due
process are available for the benefit of all participants in proceedi ngs subject
to the FTA review. The ITC violated both of these principles in its renmand

proceedi ngs by not adhering to the terms of its Notice.

1See Squaw Transit Co. v. United States, 574 F.2d 492, 496 (10th Cir.

1978).
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VI. PRODUCT SHIFTING

By admonishing the parties not to raise new l|legal or econonc
argunents "other than those raised in the panel order", the Commission itself was
constrained by the sane terns. The statutory criteria concerning product
shifting and inventories were not raised specifically in the Remand Order. The
NPPC did rely! on certain extracts of the Remand Order dealing with effects of
subsi di es on Canadi an production and exports to nake its subm ssions regarding
product shifting. The issue of product shifting is central to the renand
findings of the majority Comm ssioners and the Panel prefers not to found its
deci sion on the narrow, procedural issue whether product shifting was or was not
raised in the Remand Order. The Panel prefers to deal with the issue on its

nmerits. The Panel does so bel ow

A key el enent of Commi ssioners Rohr and Newquist's determinations on
remand is the prediction that increases in subsidy paynents on hogs in Canada
will lead to a higher countervailing duty ("CvD') on swine with a resulting shift

frominports of swine to inports of pork.?®®

Conpl ai nants CMC and MIP argue that this finding is not supported by
substantial evidence on the Record. Conplainants' argunents on product shifting
essentially are that there is no relationship between the CVD on swine and the

vol une of pork inmports, and that, even if there is, actual evidence of the size

2NPPC Brief on Remand at 33; Remand Record, List 1A, Doc. 13 at 8 n. 8.

1¥The mmjority Conmi ssioners occasionally discuss product shifting in their
di scussi on of the nature of the subsidies. The Panel proposes to discuss the
nature of the subsidies in this section dealing with product shifting. The
maj ority Conmissioners find that the Canadi an subsidies increase (though to a
| esser extent than believed at the tine of the Final Deternination) Canadian
producti on and Canadi an exports above those |levels which would exist wthout
subsidies without finding that, in and of themselves, they increase pork exports
year by year.
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of the countervailing duty deposit rates as well as final duty rates as conpared
to inports of both swine and pork denonstrate that no such shift is likely during

the period of the domestic industry's upcom ng downturn.

Bot h Conmi ssioners rely on evidence that countervail abl e paynments on
hogs increased on one program from $3.14 per hog in the first quarter of 1988
to over $35 sone tinme in the last half of 1988 and throughout the first half of

1989. ™

Evidentiary Standard

"[Aln exam nation of threat of injury is necessarily predictive since
it must assess the future course of inports and their effect upon the domestic

industry." Copperweld Corp. v. United States, 682 F. Supp. 552, 576 (Ct. Int'

Trade 1988). Projection of these future events, "is inherently 'less anenable

to quantification' than the material injury analysis." Hannibal Industries, Inc.

v. United States, 710 F. Supp. 332, 338 (Ct. Int'l Trade 1989).

Because of these difficulties, Congress intended the | TC to ground
its determinations on information in the administrative record, particularly

identifiable trends in data covering the period of investigation

4The evidence of Tripartite Program payments is as foll ows:

1988 QL Can $3.14

1988 Q2 No evi dence

1988 @& Can. $23. 53

1988 4 Can. $37. 08

1989 Q1 Can. $38. 24

1989 Q@ Can. $36. 23
Record, List 1, Doc. 1, Att. 8 and 9; Doc. 97 at 19; Views on Remand at 40-41
n. 69. No evidence is cited by any party as to what subsidy payments were
expected to be starting in nid-1989 or at any later tine. The increase in

paynments began in mid to |ate 1988, and continued to increase through the first
quarter of 1989 with a slight decrease in the second quarter. See also Footnote
18, bel ow
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In examining the threat of material injury, the
[Commission] will determine the Ilikelihood of a
particul ar situation developing into actual materia
injury. In this regard, denonstrable trends--for

exanmple, the rate of increase of the subsidized or
dunmped exports to the U S. market, capacity in the
exporting country to generate exports, the likelihood
that such exports will be directed to the U S. narket
taking into account the availability of other export
mar kets, and the nature of the subsidy in question
(i.e., is the subsidy the sort that is likely to
generate exports to the U.S.) will be inportant....

An increase in market penetration may be an early
war ni ng signal of injury. Indicia of the threat of
material injury will vary from industry to industry.

The [ Comm ssion] should place enphasis on the rate of
i ncrease of market penetration...

H R Rep. No. 317, 96th Cong., 1st Sess. 47-48 (1979). See also S. Rep. No. 249,

96t h Cong., 1st Sess. 88-89 (1979).

In 1984, Congress specified a mninumof ten factors to guide the I TC

in threat determ nations, in recognition that:

[T] he projection of future events is necessarily nore
difficult than the evaluation of current data.
Accordingly, a determination of threat will require a
careful assessnent of identifiable current trends and
conpetitive conditions in the marketplace. This wll
require the I TC to conduct a thorough, practical, and
realistic evaluation of how it operates, the role of
inmports in the nmarket, the rate of increase in unfairly
traded inports, and their probable future inmpact on the
i ndustry.

Conference Report, HR Rep. No. 1156, 98th Cong., 2d Sess. 174-75 (1984), U.S.
Code Cong. & Adnmin. News 1984, p. 4910. See the list of factors at 19 U S.C.
8§ 1677(7)(F)(i).

These groundings on "identifiable current trends" are necessary to

avoid a finding of threat based on "conjecture or speculation": 19 U S.C

8§ 1677(7)(F)(ii); see also Panel's Remand Order at 8, 30-31. Thus, the ITC s
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finding of threat of immnent injury must be based on substantial evidence, such
as "denonstrable trends", "increase in nmarket penetration" or sone other such

"indicia".

Conmi ssi oner Newqui st's Fi ndi ngs

Conmi ssi oner Newgui st considers the shift fromsw ne to pork inports

in three sections. In "Likelihood of Increased Inports,"” the Comm ssioner states
that he is not persuaded by predictions on the Record fromthe U S. Departnent

of Agriculture that pork inports from Canada woul d decrease in 1989, but that,

"due to the inpending increase in the duty on hogs, | believe there is an
i mm nent prospect that exports from Canada will shift from hogs to pork." Views
on Remand at 31. In discussing "lIncrease of Market Penetration Ratios," the
Conmi ssioner states "l believe there is an iminent |ikelihood of a significant
shift fromthe export of live swine, to the export of pork." [d. at 32. The

section "Product Shifting" sets forth the reasons why the Conmm ssioner found that

such a shift is inmnently likely. Id. at 37-43.

The Conmi ssioner first suggests there are no cost barriers to product
shifting--a hog grower can just as easily sell to a Canadi an packer as he can to
a U.S. packer. Second, the Comnmi ssioner points out there have been sharp
variations in recent years between the relative |levels of pork and swi ne inports
from Canada denonstrating an ability to respond quickly to short termU. S. nmarket
changes. Third, the Comm ssioner opines that increases in Tripartite Program
paynents in late 1988 and into the first half of 1989 wll cause the
countervailing duty on swine inports to increase which will, in turn, cause a
shift to pork exports. The Commi ssioner states that "[t] he potential nagnitude
of such a shift fromthe export of swine to pork is substantial." [d. at 42.

Further, the Commi ssioner finds that "there is substantial evidence that the
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final U S. countervailing duty rate on live swine inports in 1989 and 1990 is
likely to increase significantly." [d. The Conm ssioner concludes his analysis

by stating:

Therefore, based on, anong ot hers, the expectation that
increased countervailing duty rates wll Jlead to
product-shifting fromswi ne exports to pork exports, in
conjunction with the significant increase in pork
imports from Canada in the first quarter of 1989, |
find, in light of the current phase of the hog cycle
portendi ng negative margins for packers, that the threat
of injury is real and inminent. [Footnote onitted].

ld. at 43.7

Commi ssi oner Newgui st notes that in 1988, and early 1989, sw ne
i mports increased followi ng the announcenent of a reduction in the duty deposit
rate. Views on Renmand at 41 n.71. O her evidence on the Record, cited by
Commi ssion counsel in ITCs Brief on Remand at 94, also indicates that the
publication of the January, 1989 reduction in deposit rate was followed by an
increase in hog inports, apparently at the expense of pork. Record, List 1, Doc.

116A(5) at 38.

Comni ssi oner Newgui st points out (Views on Remand at 40) that the
duty deposit rate was 4.4¢ per pound from 1985 until January 9, 1989, and has
been 2.2¢ since, but predicted that the final duty rate on 1989 and 1990 entries
will be pushed upwards by high countervail able paynents under the Tripartite

Program starting in |late 1988.

1t is true that pork inports from Canada increased in the first quarter
of 1989, but froma level in the previous quarter which was the |lowest in at
| east twelve quarters and to a level equal to 3.0%of the U S. pork market. It
is also worth noting, since this discussion revolves around product shifting,
that the first quarter of 1989 saw an even greater increase in inports of live
hogs, and that froma quarter which was the highest in at |east twelve quarters,
which itself had been the highest in at |east eleven. See Final Determ nation
at A-41, Table 18; A-43, Table 21
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None of this evidence can, however, support the Comni ssioner's
findings that a significant shift fromswine to pork inports is immnent. The
2.2¢ duty deposit rate is the result of the final Commerce Departnent CVD review
for 1985/86 entries concluded in January, 1989, about 3-3/4 years after the
first entry in question had occurred. 54 Fed. Reg. 651 (Jan. 9, 1989). The
determ nations for the years 1986/ 87 and 1987/88 are not yet final and there is
no evidence as to the status of the review for the year 1988/1989.% |f the past
pattern is any indication, and no party has indicated that it should not be, the
earliest there will be a final assessment on 1989/90 entries (upon which it is
assuned by Conm ssioner Newquist that CVD's will be high) may be well into 1992.
Until that tine, the evidence (Conmerce's prelinmnary finding) indicates that
duty deposit rates are likely to decline even further when the reviews on 1986/ 87

and 1987/88 are finalized, and then to remain at these |ow | evels for sone tine.

The May 21, 1990, prelimnary review announcenment of subsidies equal
to a maxi num of 0.61¢ per pound for 1986-87 and 0.71¢ per pound for 1987-88
suggest that what is nmost likely immnent is a reduction in the duty deposit rate
(currently standing at 2.2¢ per pound) and refunds to sw ne inporters (who have
posted duty deposits of 4.4¢ per pound), both to the benefit of those U S. pork

producers who purchase Canadi an swi ne.

In other words, the evidence shows that deposit rates on hogs are

decreasing and will remain |low for some tinme, so that there is no substantia

1%Vi ews on Remand at 40, 42. The prelimnary determnation for the first
two of these periods was published in May 1990. 55 Fed. Reg. 20,812 (May 21,

1990). If the final assessment imtates the prelimnary determnation, the final
duty will be reduced to 0.61¢ for 1986/87 and to 0.71¢ for 1987/88 and the duty
deposit rate fromthe time of that final assessnent will be 0.71¢
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evi dence to support Conmi ssioner Newquist's finding of an immnent shift towards

pork inmports rather than hog inports.

Conmmi ssi oner Rohr's Findi ngs

Commi ssi oner Rohr first discusses the relationship between swi ne and
pork inports within his discussion of the "Nature of the Subsidies." He
concl udes that the subsidies and the way in which they are countervailed in the
United States have an effect on Canadi an production and exports to the United
States. The Commi ssioner opines that at |east part of recent changes in pork and
swine inports is due to the relationship between Canadian subsidies and U. S
countervailing duties and that "it is clear that the countervailing of the
subsidies was a factor leading to the decline of the sw ne exports but the

continued growm h of the pork exports" in 1986. Views on Renmand at 10.

Extrapol ati ng fromthe experi ence of 1985 and 1986, when hog i nports began

to be countervail ed, Comm ssi oner Rohr concl udes:

[Tl here is obviously a disincentive to export hogs when
countervailing duties are high.... Subsidy paynents are
hi gh through the peak and on the downward side of the
Canadi an hog cycles. The hog cycle has begun to turn
down. The data seem to confirm this genera

rel ationship also during the up portion of the cycle.

1988 was a period, based on yearly averages, of |ow
subsidies, ... and therefore high swine inports rel ative
to pork. That is what the data show happened. [Footnote
omtted]. Further, as exenplified by the 1985-86 data,
when countervailing duties begin to bite on swne
exports to the United States, pork exports continue to
grow, even if overall Canadian production and exports go
down.

Id. at 11.

Havi ng established these conclusions within the context of the "Nature of

Subsi di es," Conmm ssioner Rohr then applies the findings in a section entitled
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"The Likelihood of Increased Inports", in which he recognizes that CVD rates are

finalized some tine after the periods to which they apply:

[T]he only factor which appears to have reduced pork
i mports in recent years would appear to be the ability
of Canadi an producers to export |live swine. Going back
to nmy discussion of the nature of the subsidies, this
ability is conditioned upon low CVD rates which are
dependent upon | ow | evel s of subsidy paynments. However,
t he subsidy paynments within Canada had al ready clinbed
in the mddle of 1989. CVD's nust therefore be
projected to rise as well. Thus, the continuation of
the ability to export |ive swine which appear (sic) to
be the only factor that is clearly related to reducing
pork exports cannot be projected to continue.

Id. at 13-14. %

In a section entitled "Assenbling the Elements,"” Conm ssi oner Rohr
finds that pork imports from Canada will contribute in small measure to that
injury in part because "[w]je are further dealing with a market that will be
experiencing its first full downturn in the presence of countervailing duties on
live hog inports, which as | wunderstand their operation, wll provide a

di sincentive to the export of live hogs." [d. at 21

Thus, Conmi ssioner Rohr predicts that swine inports are and will be

di scouraged by hi gh subsidi es and, hence, the prospect of high CVD s because "in
m d- 1989" subsidy payments!® had "increased dramatically", which increase

coincided with the downward phase of the hog cycle. 1d. at 11

YI'n the original Final Determ nation, Comm ssioner Rohr found that the
concl usi on of Canadi an | abour disputes would increase Canadi an production and
Canadi an exports to Japan would be diverted to the U S On remand, the
Conmi ssi oner found that while the original findings were incorrect, the end of
the di sputes and the continuing exports to Japan do not operate to restrain pork
exports to the U. S

18Comm ssi oner Rohr was referring to paynments under the Tripartite Program
said to account for about 90% of subsidies paid. Record, List 1, Doc. 97 at 19.
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The Commi ssioner, again seeking to draw concl usi ons from observabl e
data, then states "1988 was a period, based on yearly averages, of |ow subsidies,
and therefore, prospectively of low countervailing duties and therefore high
swine inmports relative to pork. That is what the data show happened." 1d. at

11.

Evidence cited for this statenent was Table 18 at A-41 of the ITC s
Final Determination. That table shows that throughout 1988, quarter by quarter
swine inmports grew steadily both as conpared to i mredi ately precedi ng quarters
and as conpared to conparable periods of a year earlier. Over the sane year,
pork exports steadily decreased in each quarter of the year as conpared to the
i mredi ately precedi ng quarter, but increased in the first quarter of 1989, though

to significantly lower levels than in 1987 and the first half of 1988.%°

The Panel is of the opinion that this evidence does not support the
theory that high subsidy paynments and the arguably correspondi ng prospect of
eventual high CVD s discourage swine inports. VWil e paynments in the first
quarter of 1988 were low, (Can. $3.14 per hog),? relative to the second half of
the year, the increase in paynents is ten-fold beginning at the latest in the
fourth quarter of 1988 and remai ning high, according to the evidence relied on
by Conm ssioner Rohr, through the first quarter of 1989. |If the prospect of
eventually high CVD's did result in product shifting, hog inmports would have
decreased and shifted to pork inmports. The evidence, though, is that hog inports
increased during this time to three successive record | evels (since the begi nning

of 1986) and pork inports fell to a near-record |low and then to a record |ow

¥Conmi ssi oner Rohr states that there was a decline in Canadi an pork exports
to the U S. in the first quarter of 1989, by conparing it to the first quarter
of 1988. He also points out the questionable validity of data fromearly 1989.
Views on Rermand at 13.

2%Vi ews on Remand at 40 n. 69.
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(since the beginning of 1986), bringi ng Canadi an pork's penetration of the U. S
mar ket down to 2.9% in overall 1988 (from 3.4% in the first quarter of that

year).#

Thus, Conmi ssioner Rohr's conclusion that |ive swine cannot continue
to be exported in substantial quantities when the swi ne growers are receiving
hi gh subsidies and facing prospectively high CVD's is not supported by
substantial evidence on the Record. Rat her, the opposite appears to have
occurred. Despite high subsidy paynents, and eventual high CVD liability,
i mports of live swine continued to increase in ever greater quantities. These
data do not support the Comm ssioner's conclusion that the ability of hog
producers to export is frustrated by the fear of high CV/D's. The observabl e data

show ot herwi se.

Concl usi ons_on Product Shifting

The findings of immnent product-shifting, whether based on expected
changes in duty deposit rates or on the anticipation of eventual increases in

final CVD's, do not rest on substantial evidence.

2'Final Determination at A-41, A-43, Table 21. Wthout conmenting on the
strong evidence of dramatic increases, in late 1988 and early 1989, in sw ne
imports in the face of increases in subsidy paynents, NPPC argues that the CVD
acts as a barrier to swine inports in a mxture of ways and that such changes
cannot be expected to be instantaneous (NPPC Brief on Remand at 35). However
the evidence relied upon by both Comm ssioners indicates they believed nmarket
response to changes in subsidy paynents (Rohr) or deposit rates (Newquist) was
rapi d. Mreover, NPPC itself argued that Canadi an producers are fully aware of
the obligation to pay duties "comensurate with the increased subsidy paynents".
NPPC Brief at 37. This statenent, however, does not explain why hog exports did
not show signs of decreasing at the end of 1988 and begi nning of 1989. Rather
they increased dramatically. Finally, both the ITC and the NPPC point to
evi dence that between 1985 and 1986 swine inports decreased significantly as a
result of the CVD and that pork inports increased. This reaction, to the extent
that it supports the argunent that there is a quick reaction to the anpunt of
cash deposits, is equally applicable here. However, in the period subject to the
t hreat analysis, the cash deposits can be expected to renmain | ow.
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VI, REMAINING CONSIDERATIONS

CMC argues that "[a]bsent product shifting, the evidence woul d conpel
a negative threat determnation." CMC Brief on Renand at 72. The product
shifting theory does seemto underpin Conm ssioner Rohr's consideration of the

statutory factors. He wites that "additional supplies" of Canadian inports nust

have sone effect on overall price |evels. Views on Remand at 19. The I TC
counsel interprets this to nean that "even small increases in supply wll
negatively affect prices". |ITC s Brief on Renand at 76. There is no indication

whence those increases are likely to come other than fromthe theorized product

shifting.

Commi ssioner Newqui st states that "an inportant basis for ny
affirmative determination in this investigation is the ability of Canadian
growers and processors, if faced with high U S. countervailing duties on Canadi an
swine, to shift fromthe export of swine to the export of fresh, chilled or

frozen pork." Views on Remand at 39.

Nowher e does either Comm ssioner state that this finding of threat

woul d have been nade wi thout reliance on product shifting.

Al t hough the Panel questions whether either Conmi ssioner would cone
to an affirmative finding of threat of injury without the support of the product
shifting argument, the Panel is noved by the requirements of finality (discussed
above) to state its views on two grounds even assum ng themto be advanced as

i ndependent of the product shifting hypothesis. These grounds are:
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(1) that the donestic pork industry is likely to be materially injured
by the inmnent downturn of the hog cycle and that the presence in
the U.S. market of Canadian pork, at current |evels, nust be held to
contribute to that injury sinply by its contribution to overal
supply, even in the absence of substantial evidence of underselling

by i mported Canadi an pork. (Rohr, Views on Remand at 18-21), and

(ii) that the market share held by Canadian pork is likely to increase,
even if in absolute terms inmports from Canada do not increase, as a
result of a predicted decrease in the production of U S. pork and
that, in the context of a hog cycle downturn, this added market
penetration by inports will constitute material injury (Newguist,

Vi ews on Remand at 33).

The Panel is troubled by arguments whi ch recogni ze that there is no
substantial evidence of underselling by inported Canadian pork (Views on Renmand
at 18) but rely instead on the argument that any addition to the market of
Canadi an pork nust have a negative effect on prices (Views on Remand at 19) and
must, therefore, contribute at Jleast "mnimally" to any injury caused
coincidentally to the U S. pork industry by other factors. Views on Remand at

20-21.

Wthout affirmative evidence on which to judge the contribution of
imports to material injury, the Panel is left with an unsupported theory.
Furthernmore, the Panel is forced to the conclusion that the theory is needed

because of an absence of evidence of causation.

Simlarly, the Panel is troubled by argunents which seek to show t hat

Canada's share of the U S. pork market, though at a noninjurious level at the

time of the ITC s Final Determination, will grow, on the prediction that U'S
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producers' sales will decline and that, even if in absolute volume terns Canadi an
i mports remai n unchanged or even fall, they "may" therefore take an increasing
percentage share of the market. Views on Remand at 33. This rests on no

substantial evidentiary indication.

These argunents, to the extent they may be argued to be findings, are
not based on substantial evidence. The product shifting hypothesis cannot
buttress them for the reasons given above, and they stand as sinple conjecture

as to what might happen.

VI CONCLUSION

The Panel has found that the ITC s failure to followits own Notice
was an error of law and that the najority Conm ssioners' findings of a threat of

imm nent material injury are not supported by substantial evidence.

For these reasons, the Panel again remands the |TC s Renand
Determ nation for action (using the words of Article 1904(8)) not inconsistent
with the Panel's Decision of August 24, 1990, and not inconsistent with the
Panel's decision in this Menorandum Opinion that the ITC s Record does not
di scl ose substantial evidence of any immnent shift from inports of hogs to
i mports of pork or of any threat therefrom of material injury to the domestic
pork industry. The Panel instructs the ITC to conduct this second remand w t hout
any further reopening of its Record but by reference to the Record as it existed
at the tinme of the Final Determ nation, supplemented in a way consistent with its

Notice, that is:

- l[imted to the "three narrow aspects" specifically nentioned in that
Noti ce,
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- covering only the period of the Commi ssion's original period of
i nvestigation, and

- dealing with no |l egal or econom c argunent other than those raised
in the Panel's Remand Order.

The results of this further remand shall be provided by the ITCto

the Panel within 21 days of the date of this decision.

Original signed on January 22, 1991 by:

Sinon V. Potter

K. F. Patterson

T.M Schaunberg
E.D.D. Tavender, QC.

J. \Whall ey
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