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[. 1 NTRODUCTI ON

Fol | owi ng a request for Panel Review and a conplaint filed by the Al goma
Steel Corporation, this review proceeded pursuant to Article 1904 of the
United States - Canada Free Trade Agreenent ("FTA") and Title IV of the United
States - Canada Free Trade Agreenent |nplenmentation Act for 1988, 19 U S.C. §
1516a(g) (2) (1989 Supp.) to contest the final affirmative determ nation of
sales at less than fair value by the U S. Departnent of Commerce,
International Trade Administration ("ITA") in the antidunping investigation of

New Steel Rail, Except Light Rail, From Canada, 54 Fed. Reg. 31984 (August 3,

1989).

[1. BACKGROUND

On Septenmber 26, 1988, the Bethl ehem Steel Corporation filed with the
| TA and the U.S. International Trade Comni ssion a "Petition Requesting the
| mposition of Antidunping and Countervailing Duties on Inports of New Stee
Rai |, Except Light Rail, from Canada." Public Record (hereinafter P.R) 1.Y
Bet hl eheml s al | egati ons of sales at |less than fair value were based upon
estimtes of the conparison of U S. prices and hone market sal es prices,
Canadi an production costs, and Canadi an export prices to third countries. 1d.
at 11-21. The ITA initiated an antidunping duty investigation of new stee
rail, except light rail, from Canada on October 17, 1988. 53 Fed. Reg. 41392
(Cct. 21, 1988); P.R 7, 14.

On Novenber 4, 1988, the I TA presented its antidunping questionnaire to
Al goma Steel Corporation. P.R 23. The antidunping questionnaire identified
the period of investigation as April 1, 1988 through Septenber 30, 1988. |d.
at Cover Letter, p. 1; p. 1 of questionnaire. For the determ nation of

foreign market val ue, Section B of the questionnaire requested information

v The petition was directed at inports of "steel rail, whether of carbon
hi gh carbon, alloy or other quality steel", "suitable for railroad rails."
P.R 1 at 4. Specifically excluded fromthe petition were: "light rails, such

as are used in anmusenent park rides"; and relay rail ("rail which has been
taken up by a railroad or other users froma primary line and relaid in a
relay yard or on a secondary track ('cascaded')"). [1d. at 4-5.
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concerning Algoma's sales in the home market, if such sales were sufficient,
or inthird countries. Al gona responded on Novermber 23, 1988 and Decenber 12,
1988, supplying U.S. and honme market sales data. P.R 32, 37.

On January 19, 1989, Bethlehem made its first request that Comrerce
initiate a cost of production ("COP") investigation, alleging that Al goma's
honme mar ket sal es were bel ow their cost of production.? P.R 45. Bethlehem
suppl enented its COP allegations on February 3 and February 14, 1989. P.R
53, 59.

On March 3, 1989, three days before the deadline for the prelininary
determ nation, the I TA issued to Al goma Section D, a 16-page, detailed cost
qguestionnaire, having determined that "a cost investigation is warranted."
P.R 72. The I TA requested Algoma to provide information regarding its costs
of producing new steel rails "on a quarterly basis from January 1988 through
Sept enber 1988."%¥ |d. at 3.

The I TA issued a prelimnary determnation of sales at less than fair
val ue on March 6, 1989, in which Algoma's foreign market val ue was based upon
hone market prices, and its antidunping duty rate was 2.72 percent. P.R 75.

Al goma submitted its response to Section D on March 27, 1989, in which
it calculated the costs of producing new steel rail using standard costs, with
variances. P.R 89. During April 1989, the ITA issued three requests for
suppl enental information. P.R 92, 98, 105. Algomn issued witten replies on
April 14, April 26, and May 11, 1989 (followi ng a verbal report at

verification). P.R 97, 99, 109.

Z Under 19 U. S.C. 8§ 1677b(b), when the ITA finds that a sufficient nunber of
hone nmarket sales are at prices below the cost of production, the ITAis
required to use constructed value as the basis for foreign market val ue.

& "Cost of production" refers to the cost of producing nmerchandi se for
sale in the hone market, and includes the cost of manufacturing (materials and
fabrication) and general, administrative and selling expenses. "Constructed

val ue" includes these elenents as well as profit and packi ng expenses for
transportation to the United States. P.R 72 at 1-2.
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From May 8 through 17, 1989, ITA officials conducted a verification of
Al goma' s sales and cost information at its offices in Sault Ste. Marie and
M ssi ssauga, Ontario. P.R 111 (Sales Verification Report), P.R 113 (Cost
Verification Report, June 7, 1989). The cost verification report reveal ed
certain problems with Algoma's standard cost (plus variance) nethodol ogy. ¥

Bet hl ehem argued that Al goma's cost data should be rejected in favor of
the best information available, in its case brief and rebuttal brief presented
to the ITA P.R 118, 121. Algoma responded to this argument in its rebutta
brief. P.R 122.

On July 26, 1989, the ITA issued the final affirmative determ nation of
sales at less than fair value, and determ ned the wei ghted-average margin for
Al goma to be 38.79 percent. For foreign market value, the | TA used the
petitioner's data to devel op constructed val ues, as the best information
avai l abl e.

On Septenber 1, 1989, Algoma submitted a request for panel review of the
| TA's final determination. |In its conplaint, Al gona contended that the I TA s
rejection of Algoma's cost data and its use of best information available are
unsupported by substantial evidence on the record and ot herwi se not in
accordance with law. On June 18, 1990, Algoma filed a notion to amend its
conplaint to clarify that it also contests the | TA' s choice of cost data

suppl i ed by Bethl ehem as the best information avail abl e.

Y The adj usted standard costs did not reconcile with the inventory val ues
utilized in Algoma's cost accounting systemin the normal course of business,
and the | TA was not able to review engi neering standards, tinme/notion studies
or other references to actual costs fromwhich the standards were derived.
P.R 113 at 4, 14.
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[11. STANDARD OF REVI EW

In accordance with Article 1904(3) of the U. S.-Canada Free Trade
Agreenent, this Panel is required to "apply the standard of review described
in Article 1911 and the general |egal principles that a court of the inporting
party otherwi se would apply to a review of a determ nation of the conpetent
i nvestigating authority."¥ The scope of this Panel's reviewis linted to
the adm nistrative record before the agency. The Panel nmay al so consider, as
provi ded under Article 1904(2):

the relevant statutes, legislative history, regul ations,

admini strative practice, and judicial precedents to the extent

that a court of the inmporting party would rely on such materials

inreviewing a final deternmination of the conpetent investigating

aut hority.

As the United States is the inporting country in this proceeding,
Article 1911 of the FTA directs the Panel to apply the standard of review of
19 U.S. C. § 1516A(b)(1)(B). Under that provision, the Panel nust "hold
unl awf ul any determ nation, finding, or conclusion found . . . to be
unsupported by substantial evidence on the record or otherwi se not in
accordance with | aw "

"Substantial evidence is nore than a nmere scintilla. It means such

rel evant evi dence as a reasonable nmind night accept as adequate to support a

conclusion." Matsushita Electric Industrial Co., Ltd. v. United States, 750

F.2d 927, 933 (Fed. Cir. 1984), citing Consolidated Edison Co. v. NLRB, 305

U .S 197, 229 (1938). See also Atlantic Sugar Ltd. v. United States, 744 F.2d

1556, 1562 (Fed. Cir. 1984); Ceramica Regionontana, S.A. v. United States, 636

F. Supp. 961, 966 (Ct. Int'|l Trade 1986), aff'd per curium 810 F.2d 1137 (Fed.

Cir. 1987). Substantial evidence is "something | ess than the weight of the
evi dence, and the possibility of drawing two inconsistent conclusions fromthe

evi dence does not prevent an administrative agency's finding from being

=l Article 1911 defines "general |egal principles" as "principles such as
st andi ng, due process, rules of statutory construction, npotness, and
exhaustion of |egal renedies."
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supported by substantial evidence." Consolo v. Federal Maritinme Comm ssion

383 U.S. 607, 619-20 (1966).

VWhen determ ni ng whet her an agency's application and interpretation of a
statute is in accordance with law, a court need not conclude that "[t]he
agency's interpretation [is] the only reasonable construction or the one the
court woul d adopt had the question initially arisen in a judicial proceeding."

Chevron U.S.A. Inc. v. Natural Res. Def. Council, 467 U S. 837, 843 n.11

(1984); Anmerican Lanmb Co. v. United States, 785 F.2d 994, 1001 (Fed. Cr

1986). Cf. Consumer Products Division, SCM Corp. v. Silver Reed Anerica

Inc., 753 F.2d 1033, 1039 (Fed. Cir. 1985). "Agency interpretations of
statutes which they are charged with administering shall be sustained if
perm ssi bl e, unless Congress has directly spoken to the precise question at

i ssue." Rhone Poulenc, Inc. v. United States, 899 F.2d at 1185, 1190 n.9

(Fed. Cir. 1990), citing Chevron U S. A Inc. v. Natural Res. Def. Council

supra, 467 U.S. 842-45.
Fol | owi ng these principles and Article 1904.3 of the FTA, the Panel is

precluded from substituting its judgnent for that of the ITA. Zenith Radio

Corp. v. United States, 437 U. S. 443, 450 (1978); Corning G ass Wirks v. U. S

Int'l Trade Commn, 799 F.2d 1559, 1565-66 (Fed. Cir. 1986); Matsushita, 750

F.2d at 933.

Thus, the Panel cannot reverse the ITA's finding nerely because it would
have cone to a contrary factual conclusion or interpreted a statute
differently, so long as the I TA acted reasonably. |[If the Panel concludes that
the | TA reasonably interpreted the statutes and the evidence, it nmust affirm

t he determ nati on under review

V. DI SCUSSI ON

A, _The ITA's Rejection of Algomn's Cost Data

In the instant proceeding, the |TA rejected the standard cost data

subm tted by Al goma because of its conclusion that the data "was materially

-6 -
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deficient and could not be verified." 54 Fed. Reg. 31984, 31985 (Aug. 3,
1989). This conclusion was described in the ITA's final determ nation, which
details both the inherent problems with the data and the ITA's inability to
verify it:

The Departnment did not accept the cost of production
i nformati on provided in the response for the follow ng reasons.
The Departnment requested actual costs in its questionnaire.
However, respondent devel oped information for the investigation
based on the standard product costs used by the conpany, which
were not part of the normal financial accounting system and which
were for a period subsequent to the period of investigation.
Mor eover, the conpany had a cost system which reported actua
costs for each product but chose not to use this information for
its response. The conpany al so did not provide docunentation to
support the reported standard costs or to tie themto the
conpany's financial records. |In addition, the standard costs, as
adj usted, submitted by respondent did not reconcile to the
conpany's actual inventory costs and were devel oped based on data
out side the period of investigation.

Based on the respondent's failure to report actual costs and

its inability to provide supporting docunmentation for the standard

costs at verification, the Departnent determ ned that Al goma's

cost response could not be relied upon for this fina

det ermi nati on.

Id. at 31985-31386 (DOC Position in Response to Conment 1).

The anti dunping statute requires that the ITA verify all information
that is relied upon in the final determ nation; otherwi se, the ITA "shall" use
the "best information avail able":

The adm nistering authority shall verify all information relied

upon in making . . . a final deternmination in an investigation

. If the adnministering authority is unable to verify the accuracy

of the information submitted, it shall use the best information

available to it as the basis for its action, which may incl ude,

[in a final determination in an investigation], the informtion

submitted in support of the petition
19 U.S.C. § 1677e(b). The ITAis also required to use the best information
ot herwi se avail abl e "whenever a party or any other person refuses or is unable
to produce information requested in a tinely manner and in the formrequired,
or otherwi se significantly inpedes an investigation." 19 U S.C. § 1677e(c).
The Conference Report to Acconpany the Trade Act of 1984 reflects the intent

of Congress that:
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As under current law, the administering authority is authorized to

use the best information available as the basis for its action if

it does not receive tinely, conplete, or accurate responses, or if

it is unable to verify the accuracy of the information subnitted.
H R Conf. Rep. No. 1156, 98th Cong., 2d Sess., reprinted in 1984 U. S. Code
Cong. & Adnmin. News 5220, 5294.

Section 353.37 of the Departnent of Commerce regul ati ons provide that
the Secretary "will use the best information avail abl e whenever the
Secretary":

(1) Does not receive a conplete, accurate, and tinely
response to the Secretary's request for factual information; or
(2) 1s unable to verify, within the tine specified, the
accuracy and conpl eteness of the factual information submtted.
19 CF.R § 353.37 (1989).¢ 1In enacting the 1989 anendnents to its
regul ations, the | TA explained the reason it is required to reject information
that it is unable to verify:

Verification is designed to establish the accuracy and

conpl et eness of a questionnaire response. |If either of these

factors cannot be established, regardless of "fault," the

Depart ment must, under the statute, adopt the "best information

ot herw se avail abl e"

54 Fed. Reg. 12742, 12766 (1989) (citing Atlantic Sugar, Ltd. v. United

States, 744 F.2d 1556 (Fed. Cir. 1984).

The I TA's cost verification report supports the conclusion that the | TA
officials were unable to verify the accuracy of Al goma's standard cost
nmet hodol ogy. The cost verification report prepared by the I TA indicates,
consistent with the final determ nation, that: Al gonma could present no
docunent ary evi dence supporting the devel opnent of its standard cost
nmet hodol ogy; the standard costs were not for the period of investigation; and
there were substantial differences between the standard costs and the
i nventory costs -- which were part of Algoma's normal cost accounting system

and, unlike the standard costs, tied into Algoma's financial statenents.

& Simlar to this provision, section 353.51(b) of the regulations
superseded in 1989 authorized the ITAto utilize BIA "[w henever information
cannot be satisfactorily verified."
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At verification, |ITA officials found that Al goma could not prove that
the reported standard costs (plus variances) were accurate reflections of the
actual costs of producing each product. In attenpting to verify the standard
costs, which "are prepared from budgets, rolling rates, yields, etc.," ITA
accountants "were not able to review engi neering standards, tine/notion
studies, or other references to actual costs fromwhich the standards were
derived." P.R 113 (Cost Verification Report, June 7, 1989) at 14.Z7 The
report also notes that "[d]uring the PO, the standards had been revised in
Sept ember of 1988"; yet the "Novenber standards were the only conplete set of
standards that had been retained for fiscal year 1988."¥
Ld. at 14-15.

The I TA verifying officials found that Algoma's "financial accounting
systent is "based on actual costs in Algoma's cost accounting system rather
than all ocating a variance based on a standard cost accounting system" |d.
at 11. The cost verification report describes in detail Al goma's cost
accounting system which is reflected in its inventory values. Algom
“records per unit inventory values at each production stage in its cost
accounting systemin the nornmal course of business." 1d. at 4. The report
notes that "[t]he inventory bal ances were traced to the 1988 Statenment of

Fi nancial Position." 1d. at 22-23.

u At the May 31, 1990 oral argunent before this Panel, counsel for Al goma
acknow edged that it was unable to provide certain engineering studies, tine
or notion studies or other supporting docunmentation establishing the manner in
whi ch Al goma's standard costs were established. Transcript of Oral Argunent
at 180, 185.

& According to Algoma, at verification "all material costs and the

production rates and efficiencies upon which the earlier partial set of
standard costs were based were the sane as those used in the Novenber 1988
standard costs." Menorandum of Conpl ai nant The Al goma Steel Corporation
Limted In Support O Its Notice OF Mtion For Judgnment Upon The

Admi ni strative Record (hereinafter "Al goma Menoranduni') at 13 n.36. Yet there
is no indication in the cost verification report that Al goma established this
to be true during the verification.
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In contrast to the inventory val ues, which were part of Algoma's nornal
accounting system the verification teamfound that:

St andards are used for forecasting the profitability of rai
product sales. Variances are not developed in the normal course
of business as a part of the cost accounting systemor the
forecasting system The standards are updated as necessary to
refl ect changes in production processes, equipnent and materia
and | abor costs. The standards had recently been updated during
1988 in Septenber and Novenber.

* * *

St andards are not a part of Algoma's cost accounting systemin the
normal course of business. These standards are used to predict
the profitability of products. They are prepared from budgets,
rolling rates, yields, etc. These standards were devel oped to
predict the profitability of products in the future.

Id. at 12, 14.¥
Finally, the I TA accountants found substantial differences between
Al goma' s inventory values and the standard costs (plus variances):

A quarterly average of inventory values for finished rails was
conpared to the quarterly standard costs adjusted by the variances
as reported in the COP/CV. The respondent explained that the

i nventory values for prime rail could be conpared to the standard
adjusted for the variance at the conpletion of the Rail Finishing
stage, plus the cost for Bonus Plan Class 1

Based on our conparison, a substantial nunmber of the inventory

val ues were higher than the standards adjusted for the variance.
The conpari son between the standards adjusted for the variance and
the inventory values did not account for methodol ogi es used by the
respondent in its submi ssion, i.e., the purchased steel surcharge,
which were different fromits normal accounting records.

Id. at 16. The accountants concluded "[t] he standard costs so adjusted to
"actual' did not reconcile to the inventory values reflected on the conpany's

records." 1d. at 4.%

¥ At oral argument before this Panel, counsel for Al goma said that
"standard costs sinply do not tie into [Algoma's] financial records," and
“there is not a direct correlation between" a "particular cost in standard
cost to an actual cost experience for that particular product of that
element." Transcript of Oral Argunment at 46, 48.

1 Contrary to Algoma's assertions, the | TA has not made a post-hoc

rationalization by including in its brief before this Panel a conparison of

Al goma' s adjusted standard costs and inventory costs. See | TA Menorandum at

Exhibit A Algoma itself included a sinmlar conparison in Exhibit Seven of
(continued...)
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Al goma cl ai ns, however, that the | TA "successfully verified each el enent
of Algoma's standard costs, as adjusted." Al goma Menorandum at 44.
Specifically, at page 45 of its menorandum Al gonma clains that the I TA
verified:

1. "[T]he quarterly total rail COS data (which were based on the
finished rail inventory costs and were at the heart of Al goma's subnitted COP
data) reconciled fully with the conmpany's financial statements."

Algoma cites to a statement in the cost verification report that the I TA
officials "traced the cost of goods sold for prinme rails to the financia
statenments.” Yet the "cost of goods sold" in this statenent refers to the
variances (which were traced to the inventory costs, which are in turn
reflected in the financial statements); it does not refer to the standard

costs. See Cost Verification Report, P.R 113, at 22.

2. That "Algoma had included the full universe of costs properly
attributable to rail production."

Al goma cites exanples of verification of four elenments of cost. While
it appears that the | TA satisfactorily verified one of these elenments, the
energy costs, the ITA identified problems with each of the other three cited
cost elements in its report. NMNoreover, even if Algoma's statenment were

correct, the I TA would still have been justified in rejecting the standard

W, .. continued)

its June 19, 1989 "Initial Brief" to the ITA. Confidential Record 38. Both
docunents were derived fromdata presented to the | TA during verification, and
in Algoma's cost subm ssions.

ﬂ’ The statenent appears in the section for "Variance Cal cul ati on", bel ow
the heading "Verification Procedures;" the only statenent concerning financia
statenments is that "[t]he conmpany's financial records attribute separate

i nventory costs to prinme rail and secondary rail." P.R 113 at 20.
1 Al goma's reference to "inventory transfers . . ." describes how the ITA
verified that this el enent was included in the inventory costs -- not Al goma's

standard costs. See P.R 113 at 22-23. Furthernore, the section of the
verification report on scrap value, to which Algoma cites, reveals that scrap
val ues were a product of, anobng other things, an unverified "internal value"

assi gned annual ly, and unverified standard costs for "charged yield". 1d. at
25-26. Finally, the cost verification report reveals that |abor costs were
al so a product of the chall enged standard costs. |d. at 27.

- 11 -
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cost data on the grounds that it did not reconcile with the inventory costs,

whi ch were the basis of the financial statenents.

3. That "Algoma's actual costs for all major material, |abor, and other
i nputs were properly recorded in the conpany's records and reasonably
al | ocated anong different products.” Al goma is unable to point to any

statenment in the cost verification report that the I TA reached this

concl usion, and we are unable to |locate such a statement. Two of the three
cost elements cited in support of this statement are the raw materials costs,
which related to inventory costs, not standard costs, and the |abor costs,
whi ch are based upon the unverified standards. See P.R 113 at 23, 27-28.

4. That "Algoma's adjustnments to the standard costs were accurately
cal cul ated. "

The I TA's description of the verification of the variances does not
identify any specific problens with the variance cal culations. There is,
however, no statement in the record that the variances were "accurately
cal cul ated," and Algoma's contention is directly contradicted by the ITA s
conclusion that there were "substantial differences" between the standard
costs + variances and the inventory costs.

Al goma also clains that the "ITA staff tied the quarterly rail COS data
(which were the starting point for Algoma's subnitted COP data) to the tota
cost of sales data (for all products) reflected in the conpany's financia
statenments." Al goma Menorandum at 46. However, the fact that total adjusted
standard costs for all products may have equalled total costs appearing on
Al goma' s books and records does not represent sufficient reason to overcone
the I TA's reasonabl e conclusion that adjusted standard costs for particul ar
products could not be verified, since: (1) nowhere in the Administrative
Record is there evidence that Al goma explained to the satisfaction of the | TA
the difference between actual and standard costs; and (2) nowhere in the
Admi ni strative Record is there evidence establishing the accuracy of standard

costs in the first instance.
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Al goma al so attacks the I TA's refusal to accept a particul ar adjustnent,
and clainms that its rejection is insufficient grounds for rejecting Al goma's
entire cost subnission. See Al gona Menorandum at 51-54. Because this
adjustrment is of a confidential nature, we will not discuss it in detail. It
is sufficient to note that nowhere in the record is there a statement that
this adjustnent was the basis for the ITA's rejection of A goma's cost data,
and the Panel has no basis for ruling that the accuracy of the adjustment was
verified.

Finally, inits reply brief Algoma attacks what it calls the ITA' s "one
percent rule," a reference to the I TA's conpari son of standard costs and
i nventory values (attached to the Menorandum Of The I nvestigating Authority In
Opposition To Conpl ainant's Mtion For Judgnent On The Adnministrative Record,
herei nafter "I TA Menoranduni') whi ch appears to define "immterial" differences
as those bel ow one percent. There is no evidence in the record that the ITA s
conclusion that the differences were "substantial" was based upon a one
percent rule, and we therefore find this line of argument to be unpersuasive.

G ven the facts as evidenced in the cost verification report, which have
not been refuted by Algoma, the I TA correctly concluded that the adjusted
standard cost data was materially deficient and could not be verified. The
| TA, therefore, acted in accordance with lawin rejecting Al goma's standard
cost data as the basis of COP.

The judicial and adm nistrative decisions cited by Al goma in support of
its claimdo not require a contrary result, as all are clearly distinguishable
fromthe facts and circunstances existing herein. Al goma cites Qynpic

Adhesives v. United States, 899 F.2d 1565 (Fed. Cir. 1990), for the

proposition that because the conpany provided "conplete, good faith responses
to the I TA's questionnaires and gave full and conscientious answers to all of
t he questions posed by the ITA verification team. . . the ITA erred in

rejecting Algoma's data sinply because the data did 'not definitively resolve
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the overall issue' to ITA's satisfaction." Reply Brief of Conplainant The
Al goma Steel Corporation, Limted (hereinafter "Al goma Reply Brief") at 12.
In Aynpic, the Court of Appeals for the Federal Circuit held that the
| TA may not resort to the use of best information available in circunstances
"where a questionnaire is sent and conpletely answered, just because the |ITA
concl udes that the answers do not definitively resolve the overall issue
presented."” 899 F.2d at 1574. The court specifically stated, "a 'No' answer
is not a refusal to provide information. |If there is no data, 'No' is a
conplete answer." |d. at 1573. Finally, the Court pointed out that section

1677e(c)(1988) "clearly requires nonconpliance with an information request

before resorting to the best information rule is justified, whether due to
refusal or mere inability." 1d. at 1574 (enphasis in original).

The present case differs from d ynpic, however, as it involves the
rejection of data on the ground that it could not be verified. |ndeed, unlike
the plaintiff in dynpic, who provided the ITA with conplete and accurate
responses to all requests for information, Al gona was not able to provide the
data requested by the ITA. In effect, Algoma's inability to provide
docunent ati on establishing howits standard costs were derived, constitutes
nonconpl i ance with an information request, which represents sufficient reason
to reject the subnission.

Moreover, in the recent decision in NNA R, S.p. A v. United States the

Court of International Trade specifically stated that "it is not sufficient
t hat NAR provided cost information according to its internal procedures if

t hose procedures did not produce what the | TA requested." NAR ., S p. A V.

United States, No. 90-60, Slip Op. at 14 (June 26, 1990). The court further

coment ed:
the best information rule was never nmeant to be used only against
t he nost obtrusive offenders. The statute and the acconpanying
regul ations explicitly indicate that the best information rule is
to be used when a party does not answer the | TA' s question.

Slip Op. at 14 n.5 (citing 19 U S.C. § 1677e; 19 CF.R

- 14 -
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§ 353.51).

Al goma cites three other cases where either the ITA or the | TC have been
reversed after rejecting the foreign producer's data and accepting ot her
i nformati on as best information available. Al goma Menorandum at 26-28. See

Daewoo Electronics Co., Ltd. v. United States, 712 F. Supp. 931, 944 (Ct

Int'l Trade 1989); Mtsubishi Electronic Corp. v. United States, 700 F. Supp

538, 563-64 (Ct. Int'l Trade 1988); UST, Inc. v. United States, 596 F. Supp

463, 465 (Ct. Int'l Trade 1984). These cases are easily distinguishable from
the present case, as they are prem sed on an erroneous conclusion by the
agency that respondents had failed to provide data in a tinmely manner, or in
an appropriate format. The instant case, however, concerns the use of BIA
after the information subnitted could not be verified.

The U.S. courts have accepted the | TA's utilization of Bl A when the |ITA
was "unable to verify the accuracy of the information submitted" and the ITA' s
determ nation regarding verification results was "reasoned." Ceranica

Regi onont ana, supra, 636 F.Supp. at 969; see also Florex v. United States, 705

F. Supp. 582, 588-89 (Ct. Int'l Trade 1989). This panel, like a U S. court,
will not "substitute its standards of proof . . . for the verification carried

on by the ITA" Agrexco, Agricultural Export Co., Ltd. v. United States, 604

F. Supp. 1238, 1244 (C. Int'l Trade 1985). "It is within the discretion of
Conmerce how to verify . . . and due deference will be given to the expertise
of the agency." Carlisle Tire & Rubber Co. v. United States, 622 F. Supp

1071, 1082 (Ct. Int'l Trade 1985). See also: Tinken Co. v. United States, 11

CIT 786, 811 (1987); Hercules Inc. v. United States, 11 CIT 710, 756 (1987);

Al _Tech Specialty Steel Corp. v. United States, 10 CIT 743, 751, 753 (1986).

Finally, contrary to Algoma's assertions, the | TA s decision to accept

certain standard cost data in Certain Al Terrain Vehicles from Japan, 54 Fed.

Reg. 4864 (Jan. 31, 1989), does not conpel the agency to accept standard cost

data in every case, particularly where, as here, it is not verifiable.
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B. The Issue & Notice

The second issue raised by Algoma in its briefs is whether the I TA
provi ded Al gona with adequate notice of the defects of its data. Al gom
argues that the ITA failed to provide tinmely notice that its cost data was
i nadequat e or woul d be di sregarded due to nethodol ogi cal problens, and "never
gave the conpany reasonabl e opportunity to correct the all eged i nadequacies."
Al goma Menorandum at 34. Al goma clains that the | TA was aware, prior to
verification, that the standard cost data was not part of Al goma's nornal
financial accounting system did not relate to the period of investigation
("PO"); was not the sane as inventory costs; and did not reconcile to
inventory costs. 1d. at 36. By failing to notify Al gona prior to the fina
determ nation, the I TA allegedly violated restrictions on the use of BIA and
fundanmental principles of due process and administrative fairness.

The record reflects that there was a great deal of confusion on these
factual questions prior to the verification, for which the I TA and Al goma were
both responsi ble. However, fromthe tine the I TA issued its cost
questionnaire on March 3, 1989, Algoma was on notice that it was required to
produce cost data which reflected its actual costs during the period of
i nvestigation, and which could be verified as such.¥® Al goma was al so made
aware that if its data did not conformto these requests, the | TA would resort
to BIA

First, the cost questionnaire issued by the | TA expressly required
Al goma to provide data which reflected Algoma's actual costs. The cost
guestionnaire requested Al gonma's "cost of manufacturing (materials and

fabrication) for each particular product sold in the home market." P.R 72

e The petitioner's inclusion of cost of production estimates in the
petition, dated Septenber 28, 1988, served as a warning that there m ght be an
al l egation of below cost sales. Additionally, Algoma has not alleged that it
was provided i nadequate tine to prepare its cost response. Al goma received a
ten-day extension for the response, and six weeks passed between

the petitioner's first cost allegation and the issuance of the cost

guesti onnaire.

- 16 -
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at 1. "Cost of manufacturing" was defined as "those costs actually incurred
by your conpany for the manufacture of the products, quantified and valued in
accordance with the 'generally accepted accounting principles' ('GAAP )." 1d.
at 2.

Second, the ITA clearly advised Algoma that the reported costs woul d
have to reconcile with the conpany's financial statenents. The cost
guestionnaire stated that "[t]hese costs should reconcile with fiscal year
1988 financial statenents." P.R 72 at 3. Algoma provided conflicting
information on this issue. It described its standard accounting systemin
reply to the I TA's questions regardi ng cost accounting, inplying that this was
standard costs were part of Algoma's normal cost accounting system 1d. at 5-
6. Al goma explained that its financial statements were based upon inventory,
not standard, costs:

Al goma does not use its standard costs for purposes of

financial statement presentation. For its audited financia

statements, finished inventories are valued at the |esser of

actual direct manufacturing cost (excluding depreciation, etc.) or

net realizable value. Inventory value is established by neans of

a nonthly "first-in/first-out" average cost nethod. The cost of

sal es reported for financial statement purposes is equal to the

i nventory cost of all products sold, plus certain shipping and

i ndi rect manufacturing expenses.

P.R 89 at 12. However, Algoma assured the ITA that its standard costs plus
vari ance cal cul ations were consistent with Canadi an GAAP; reflected the cost
of goods sold in the financial statenents, for prinme and secondary sal es of
steel rails; and reflected "Algoma's full production cost for prinme and
secondary rails (with a credit for scrap and secondary product)." 1d. at 8-9;
12-13; 16.

Al goma cl ai ned even during the investigation that the ITA in effect
m sl ed the conpany into using standard cost data, by "expressing a preference
for standard costs." P.R 97 at 2. This argunent is disingenuous,
particularly in light of the ITA's instructions that the cost data nust be

reflective of actual costs. There is no "preference" for standard costs

expressed by the ITAin its cost questionnaire.

- 17 -
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I ndeed, the follow ng excerpt fromthe cost questionnaire nakes clear
that standard costs are to be used only if they are adjusted to fully reflect
actual costs: "If your conmpany uses a standard (budget) cost accounting
system the standards nust be adjusted by variances or otherwise to fully
reflect the total costs incurred for such manufacturing." P.R 72 at 2. It
was not Al goma's use of standard cost methodol ogy which led to the rejection
of the data, but the fact that the data did not verify:

| ndeed, conplainant's decision to report standard costs with a

variance woul d have been acceptable if the data were verifiable.

It is entirely appropriate for a conpany to report standard costs

plus variances if the company can establish that the standard

costs accurately reflect the actual costs of producing the
i ndi vi dual products under investigation

* * *

I ndeed, if Conmmerce had concl uded that the subm ssion of standard

costs instead of actual costs was inproper, Comrerce never would

have conducted a verification of the data.
| TA Menmorandum at 29 n. 11, 30.

Finally, the cost questionnaire specifically requested Al goma to provide
information regarding its costs of producing new steel rails "on a quarterly
basis from January 1988 through Septenmber 1988." P.R 72 at 3. Algoma failed
to state that it had used Novenber 1988 standard costs until its response to
the first deficiency letter. P.R 97 at 2. Even then, the Novenber 1988
standard costs mi ght have been acceptable, if Al goma could have denonstrated
at verification that these were the sane standards in effect during the PO .
See P.R 105 at 1. As Algoma could not so denonstrate, and no conplete
standards existed for the PO, Al gona risked an unsuccessful verification by
failing to point out these facts prior to verification, and failing to obtain
gui dance fromthe I TA as to what period of costs would be acceptable.

The record denonstrates that there was sufficient warning that Bl A night

be used if Algonma did not report conplete and accurate information. The ITA

warned in its March 3, 1989 cost questionnaire that "[i]f a conplete response
is not received . . ., we nay have to use the best information available for
- 18 -
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our final determination." P.R 72 at Cover Letter. |In each of the three
requests for supplemental information issued to Al gonma during April 1989, the
| TA warned of the possibility that it might have to use the best information
available if Algoma failed to provide the requested information. P.R 92, 98,
105.

In addition, Al goma was aware that the I TA mght reject its cost data,
prior to the issuance of the final determination. The cost verification
report, which contained a detailed discussion of the ITA's inability to verify
t he accuracy of Algoma's standard costs, was rel eased on June 7, 1989, six
weeks prior to the issuance of the final determination. Petitioner Bethlehem
argued extensively in its briefs before the ITA that the data should be
rejected, and Al gonm itself responded to these argunments. See P.R 118, 121
122.

We, therefore, reject Algoma's claimthat the | TA failed to provide
Al goma with adequate notice of its decision to reject Al goma's standard cost
data as the basis of COP.

Equal | y unpersuasive is Algoma's contention that the | TA determ nation
nmust be rejected because the I TA failed to provide Al gona with an opportunity
to correct the data submitted. Algoma criticizes the ITAfor its failure to
provi de such an opportunity, yet Al goma itself conceded there was insufficient
time for analysis and verification of new data, in its June 26, 1989 Rebutta
Brief before the ITA. In that brief, Al goma expressly stated that:

Cost investigations routinely involve substantial vol unes of

conpl ex data that require adequate tinme for Conmerce to anal yze

and verify. Obviously, such analysis and verification cannot be

conducted in the limted time remaining in this investigation
P.R 122 at 20.

Al goma, therefore, cannot now claimthat the I TA erred in refusing to

all ow Algoma to resubnmit its cost data on a secondary basis, since Al goma

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



itself conceded that verification of a second cost subnission woul d have been
i mpossi bl e. ¥

Al goma al so asserts that due process concerns dictate that notification
and an opportunity to submt corrected responses nust be afforded. Al goma
relies on what it characterizes as "a fundanental tenet of due process and
U S. administrative law," nanely, that "interested parties must be given a
reasonabl e opportunity to address nmjor issues that are in contention."
Al goma Menorandum at 29.

Al goma cites UST, Inc. v. United States, 8 CIT 82, 596 F. Supp. 463

(1984) to support its argunent that an opportunity to correct subnitted data
nmust be recogni zed. But this decision was |later reversed, and the factua

findings "discounted." UST, Inc. v. United States, 9 CIT 352, 353 (1985).

Mor eover, UST involved the | TA's refusal to consider certain information
proferred by a respondent. In contrast, in this case, the | TA revi ewed al
data subnmitted by Al goma, but rejected such data because Al goma was unable to
provi de supporting docunentation, and the data could not be reconciled, on a
product - by- product basis, to costs mmintained by Algoma for financia
accounting purposes.

Al goma relies on the cases Daewoo El ectronics Co., Ltd. v. United

States, 712 F. Supp. 931 (Ct. Int'l Trade 1989) and Mtsubishi Electric Corp

v. United States, 700 F. Supp. 538 (Ct. Int'l Trade 1988) to support its due

process argument. Al goma, however, msinterprets the holding of each case.
Al t hough bot h deci sions recognize a linmtation on the ITA (and the ITC) to

resort to best information available, the basic limtation placed on the power

e We note that Section 353.37(a) of the antidunping regul ati ons does not
expressly require the ITA to provide respondents with an opportunity to
correct deficiencies in a submission, and that its predecessor, Section
353.51(b), limted the I TA's all owance of new subnissions to those situations
in which "the correct submission is received in time to permt proper analysis
and verification of the information concerned." Algoma's express concession
that reverification would have been inpossible "in the linmted tinme remaining
in this investigation" renders these regul ations inapplicable to the instant
det ermi nati on.

- 20 -

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



of the agencies is that they cannot arbitrarily use best information when
there has been a lack of clear and adequate communi cati on requesting the
i nformati on. Daewoo, 712 F. Supp. at 945.

In Daewoo, the court rejected the ITA's resort to Bl A because: (1) the
| TA did not resort to the best information rule in order to insure conpliance
with the deadlines "allotted by Congress;" (2) respondents' "nonconpliance
consi sted of providing too much information, rather than failing to provide
adequate information;" and (3) the ITA refused to use respondents' data,
"which was verified," because the data included certain conmponents which
"coul d not be included in such calculations.” 1In contrast, in the instant
proceeding: (1) the ITA was operating within its allotted time frame; (2)

Al goma did not provide adequate information to verify the accuracy of its
standard costs; and (3) the I TA concluded that Al goma's standard cost data
could not be verified, a conclusion supported by substantial evidence in the
record.

In Mtsubishi, the court adnoni shed the International Trade Commi ssion
for precluding itself fromreceiving certain data, and for defining what is
the best information avail abl e before requesting available information. 700
F. Supp. at 563. In contrast, in the instant proceeding the ITA did not Iimt
the informati on which Al goma was allowed to present in support of its claim
that COP should be based on adjusted standard costs. Rather, the |ITA anal yzed
the data submtted and found that Al goma had not established the veracity of
its proffered costs.

The precedi ng cases are further distinguishable in another inportant
manner. Daewoo and M tsubishi involve the addition or alteration of certain
aspects of the COP subm ssions -- not a conplete resubnission of COP data.
The final determination at issue does not involve a relatively m nor
shortcom ng that coul d have been reworked in a reasonably short period of
time. Instead, the ITA was forced to reject Algoma's COP data in toto, as it

could not verify the data as required by the statute.

- 21 -
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“"Whil e Comerce has foll owed the set pattern of correcting inadequate
responses where it could, where deficiencies were either too nunmerous or too

serious to renmedy in tinme, the best information available rule has been

enployed." Chinsung Indust. Co., Ltd., v. United States, 705 F. Supp. 598,

600 (Ct. Int'l Trade 1989). Accordingly, this Panel declines to find that

Al goma was denied its procedural rights. As the CIT stated in Mnsanto Co. v.

United States:

The real question here in this case is whether |TA has
fulfilled Congressional intent, including providing whatever
process the statute defines. Plaintiff here is concerned with the

adequacy of the core investigation. |TA nust be allowed to
conduct the investigation so as to fully conply with the statute,
whet her or not the parties request it. 1In doing this it nmust have

some latitude not to conmply with all requests to investigate.
Further, Congress has afforded | TA considerable latitude and

di scretion in inplementing the antidunping | aws, especially during
the investigative fair val ue phase.

Monsanto Co. v. United States, 698 F. Supp. 275, 283 (C. Int'l Trade 1988)

(footnote omtted; enphasis in original).
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C. The Selection O The Best Information Avail abl e

Al goma contends that after the | TA rejected Algoma's cost accounting
data on the grounds, at least in part, that these figures did not correlate to
the inventory values supplied at verification, and further noting that there
is no evidence in the record of intentional nonconpliance or bad faith on the
part of Al goma, the | TA should be required to use the inventory values as the
nost reasonable formof BIA Al goma has subnitted an amendnent to its
conplaint, to contest the ITA's use of the petitioner's data as the best
information available. The |ITA and Bethl ehem assert that because this issue
was not explicitly raised in Algoma's original conplaint, this issue is not
properly before this Panel, and Al goma's anmendment should be rejected as
untimely.

Panel Rule 7(a) linmts a panel reviewto "[t]he allegations of error of
fact or law, including the jurisdiction of the investigating authority, that

are set out in the conplaints. Panel Rule 39(2)(d) requires the parties

to state "the precise nature of the Conplaint, including the applicable
standard of review and the allegations of error of fact or law. "
It is a well accepted proposition in the U S. |egal systemthat an

opportunity to amend a conplaint is within the sound discretion of the tria

court. As the Suprene Court stated in Foman v. Davis, 371 U S. 178 (1982),

"[i]f the underlying facts or circunstances relied upon by plaintiff may be a
proper subject of relief [the party] ought to be afforded an opportunity to
test [the] claimon the nerits." The Court warned, however, of the danger of

"undue prejudice to the opposing party." 371 U.S. at 230. See also Intrepid

v. United States, No. 89-1468 (Fed. Cir. June 29, 1990).

Al t hough Al goma did not specifically set forth the | TA's selection of
Bl A as an individual count in its conplaint, the main issue of the conpl aint

was the | TA's resort to BIA, and the selection of Bl A was subsumed in that
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i ssue.¥® Moreover, there is no undue prejudice to the parties from allow ng

Al goma to pursue this issue, since the Panel provided an opportunity for
conment when it issued an order on May 31, 1990, requesting that the BIA issue
be fully briefed.®

Reaching the nerits of this issue, however, we find no basis for
reversing the | TA's selection of the petitioner's data as the best information
avail able. Algoma's assertion that the |TAis required to use the inventory
costs as the "nost probative" data is msguided. Contrary to Al goma's
position, it is well settled that best information need not be the "'best' of
all available information" but need only be "supported by substantial evidence
on the record."

The U.S. courts have consistently affirmed the discretion of the
admi ni stering agencies to choose what is the "best" information avail able.
"When [the] use of best information is challenged, the question is not whether
the | TA has chosen the 'best' of all available information, but rather whether
the informati on chosen by the I TA is supported by substantial evidence on the

record.”" N.AR, S.p.A v. United States, No. 90-60, (C. Int'l Trade June

26, 1990), Slip Op. at 15 (citing

Chi nsung Indus. Co. v. United States, 705 F. Supp. at 601

"'‘[Blest information available' may include all information that is

accessi ble or may be obtained, whatever its source." Tinken Co. v. United

States, 11 CIT 786, 788, 673 F. Supp. 495, 500 (1987) (citing Budd Co. v.

United States, 1 CIT 67, 75, 507 F. Supp. 997, 1003-04 (1980)). Moreover

nothing in 19 U S.C

1 The conplaint, filed Septenber 29, 1989, sets forth the question
presented as follows: "Specifically, Al goma contends that |ITA s rejection of
Al goma' s cost of production data and | TA's use of best information avail able
to calculate foreign market value is unsupported by substantial evidence on
the record and is otherwi se not in accordance with law. " Conplaint at 3-4.

& Al t hough the Panel was able to reach its decision on the record before
it, the Panel would have been better served had the | TA and Bethl ehem fully
addressed this issue as requested.
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§ 1677e "precludes reliance on a respondent's data." Tinken, 673 F. Supp. at
500. Information utilized by the ITA as BIA "is not necessarily accurate

information, it is information which becones usabl e because a respondent has

failed to provide accurate information." N.AR ., S.p.A v. United States,

Slip Op. at 15 (quoting Asociaci on Col onbi ana de Exportadores de Flores v.

United States, 704 F. Supp. 1114, 1126 (Ct. Int'l Trade 1989), aff'd, 901 F.2d
1089 (Fed. Cir. 1990)).

In NNA R v. United States, the CIT remanded the issue of whether the

use of petitioner's data was "reasonable and justified" when considering the
"potential for significant differences" in a factor of the COP cal cul ation.
Slip Op. at 18. The Court specifically requested that the ITA "explain its
reasons" for using one type of the best information as opposed to anot her
Id. The foreign respondent raised a significant question about the
reliability of the data used as Bl A, explaining that the product, from which
the COP data was coll ected, was not the sanme type of product produced by the
respondent for sales in the United States. [d. at 17-18.

I n Associ aci on Col unbi ana de Exportadores v. United States, 717 F. Supp

834 (Ct. Int'l Trade 1989), the CIT held that where cooperative respondents
are unable to supply certain data, the I TA shoul d not penalize them by picking
a |l east favorable alternative as BIA. In that case, however, the alternative
data rejected by the I TA had been fully verified, while the data accepted as
Bl A was not.

In the present case, Al goma has presented no evidence whi ch casts doubt
on the reliability of petitioner's data, and it has not alleged that either of
the bases for reversal in the two preceding cases applies here. As Bethlehem
notes, the data used by the ITA was not an unqualified adoption of the data
submitted in the petition. P.R 1 at 18; Post-Hearing Menorandum of Bethl ehem
Steel Corporation at 13. The |ITA requested cost data from Bethl ehem which
i ncl uded production cost figures from Bethl ehem s records, and nade severa

adjustrments. P.R 45, 53 and 59; C.R 5, 8 and 11. The petitioner's
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production costs for new steel rail were reduced to account for the fact that
Bet hl ehem uses scrap to produce steel in an electric-arc furnace, whereas

Al goma uses iron ore and coal to produce steel in a basic oxygen furnace. |d.
Publicly available industry data was al so used to adjust other cost

di fferences between the United States and Canada. P.R 70.

Rat her, Al goma clainms that when the I TA rejected the adjusted standard
cost data because it was inconsistent with the inventory costs, it "inmplicitly
concluded that . . . Algoma's rail inventory costs were reliable."

Suppl emrental Brief On The Principles That Should Govern The Sel ection O "Best
Information Avail abl e", Al goma Steel Corporation Limted, at 7 (enphasis in
original). Thus, the ITA should use the inventory costs as BIA, according to
Al goma. "ITA cannot have it both ways." |d.

However, Algoma itself has identified problens with using the inventory
val ues as the basis of foreign market value. Algoma stated in its reply brief
that its "inventory cost systemis used to cal cul ate aggregate cost data for
financial statement presentation and has |inited useful ness in product-
specific cost analysis." Algoma Reply Brief at 21. Al goma further
expl ai ned:

Under this system Al gonma cal cul ates nonthly average inventory

figures based on the beginning inventory (if any) and the anount

of materials, |labor, and overhead expended during the nonth to

produce new i nventory. Thus, if Al goma were to produce in one

nonth a given quality and size of rail, all direct manufacturing

costs incurred in rail-production activities during that period
woul d be allocated directly to the inventory cost of that rai

t ype.

Al goma' s inventory cost systemis not useful for calculating
preci se product-specific costs because certain aberrationa
expenses that logically affect one or nore groups of products are
actually allocated to the individual product that was produced at
the tine that expense was incurred. For exanple, the cost of any
breakdown in rail production equi prent woul d be attributed
exclusively to the specific type of rail being produced at the
time of the breakdown. These costs, however, should be
di stributed over all rail production because they affect Al goma's
overal |l production efficiency, and not its efficiency to produce
only a specific quality and size of rail. 14/

14/ O her types of cost allocation problens that can arise
using Al goma's inventory cost systeminclude defective materia
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probl ems. For exanple, assune that several heats (or batches) of
raw steel are necessary to produce a quantity of a particular type
of rail and that one of these heats had a defective netall urgy.
Under the inventory cost system the cost of that defective heat
woul d be charged agai nst the individual rail type then being
produced. This cost, however, should be borne by all of Al goma's
steel products because it reflects an overall cost of doing
busi ness, rather than a product-specific cost.
Id. at 22-23 (enphasis in original).
In Iight of the fact that Al goma has not denonstrated that the
i nformati on selected as BIA is inaccurate, and has itself detailed problens
with using the inventory costs for foreign market value, this Panel does not
believe it appropriate to direct the ITAto select the inventory costs in

preference to the petitioner's data as the basis for foreign market val ue.
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VI . DECISION
The final affirmative determ nation of sales at less than fair val ue by
the U S. Department of Conmerce, International Trade Administration in the

ant i dunmpi ng investigation of New Steel Rail, Except Light Rail, From Canada,

as chal | enged by Conpl ai nant Al gona Steel Corporation, is hereby affirnmed.

Law ence R Wl ders, Esq., Chairman

Prof essor Wlliam P. Alford, Paneli st

A. L. Bissonnette, QC., Panelist

Gail T. Cunmins, Esq., Panelist

E. David Tavender, Q C., Paneli st
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UNITED STATES-CANADA BINATIONAL PANEL REVIEW

IN THE MATTER OF NEW STEEL RAIL
EXCEPT LIGHT RAIL,
FROM CANADA

USA 89-1904-08

o/ o/ o/ o/

ALGOMA STEEL CORPORATION, LIMITED
Complainant

V.

UNITED STATES DEPARTMENT OF COMMERCE,
INTERNATIONAL TRADE ADMINISTRATION,
Respondent

AND

BETHLEHEM STEEL CORPORATION
Respondent-Intervenor

DISSENTING OPINION OF E.D.D. TAVENDER, Q.C.

I have had the benefit of review ng the nmenorandum of opinion reflecting the majority
deci sion of the Review Panel in these proceedings. Wth respect, | nust dissent from
that opinion and would remand the final affirnative determ nation by the ITA

In my view, the I TA conmitted an error of lawin resorting to the use of best
information available on the facts of this case

The enpl oynent of the best information available to establish costs of production can
have punitive consequences. This is particularly so when, as in the present case, the
adm nistering authority rejects entirely the informati on supplied by a party under
investigation but rather constructs cost of production figures fromdata presented by a
conmpetitor which is not subjected to verification. Wthout in any way restricting the
statutory authority necessarily vested in an adm nistering authority to use best
informati on avail able, careful regard to statutory requirenments and considerations of
fairness and due process of |law must in nmy opinion be adhered to.

The statute requires the adm nistering authority to use best information available if it
is "unable to verify the accuracy of the information submtted" (Section 1677e(b)).
This broad authority is however qualified by Section 1677e(c) which states:

"I'n maki ng their determ nations under this sub-title, the
adm ni stering authority and the conmm ssion shall, whenever a
party or any other person refuses or is unable to produce
information requested in a tinmely manner and in the form
required, or otherw se significantly inpedes an
investigation, use the best infornation otherw se available."

The use of best information avail abl e has been the subject of judicial comment in a
nunber of recent cases.
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In Atlantic Sugar Linmited v. United States 744 F.2d 1556 (Fed. Gr. 1984) the court
stated at page 1560:

"Before anal yzing further the parties' and | ower court's
views, we exanine the rule itself, set forth above. W note
the use of the mandatory term “shall,' indicating that the

| TC nust use the best information otherw se available in the
enunerated circunstances. This is reflected in the

| egislative history:

[This section] would provide that whenever a
party or any other person refuses or is unable
to produce information in a tinmely manner and
in the formrequired, or otherw se
significantly inmpedes an investigation,...the
I TC nust use the best information otherw se
avai l abl e. [Enphasis supplied.]

We al so note the context of the best information rule: it is
set within the extrenely short statutory deadlines which the
Congress built into the new antidunping | aw and the resultant
lack of time which the ITC has to wield its little-used
subpoena power. Thus cooperation by the parties to the
investigation is essential, as well as diligence by the ITC
staff, to gather the data needed for an accurate

determ nation. Noncooperation by parties or other persons
may, in the absence of ITCtinme to pursue judicial

conpl i ance, be penalized, at least in the eyes of those
parties or persons, by the ITC s nandatory use of whatever
other best information it may have available. In short, one
may view the best information rule, as the I TC urges, as an
investigative tool, which that agency may wield as an
informal club over recalcitrant parties or persons whose
failure to cooperate may work against their best interest.
One may as well viewthe rule, in light of the legislative
history cited, as a club over the ITC s head, which Congress
has brandi shed to force that agency to arrive at sonme

determination within the tine allotted. “Inpossible is a
word which Congress does not want to hear in these conpl ex
cases."

In Mtsubishi Electric Corporation v. United States 700 F. Supp. 538 (Ct. Int'l Trade
1988) it was stated at page 563:

"The court al so recogni zes that using the best information
avail abl e rests on the presunption that reasonably avail abl e
information will be sought, collected, and considered before
determ ning what is the best available information to use."

In Daewoo El ectronics Conpany, Ltd. v. United States 712 F. Supp. 931 (C. Int'l Trade
1989) the court at page 944 stated:

"It has been established that Section 776(b) of the Act, 19
U S. C 1677e(b), requires Comerce to use "best information
ot herwi se avail able', which can be detrinental to plaintiffs'
interests, only when "a party or any other person refuses or
is unable to produce information requested in a tinmely nanner
and in the formrequired' , or otherw se significantly inpedes
an investigation."

The court quoted with approval fromthe Atlantic Sugar case and al so stated at page 945:

"Before the I TA may find any non-conpliance on the part of
the parties to the proceeding, there nust be a clear and
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adequat e communi cation requesting the information, which is
absent in this case."

In dynpic Adhesives Inc. v. United States 899 F.2d 1565 (Fed. Gir. 1990) the court
stated at page 1571:

"The basic error we perceive arises fromthe ITA' s overly
sweepi ng view of the authority it is granted under section
1677e(b). In essence, the ITAinterprets the phrase
“whenever a party... refuses or is unable to produce
information requested' to cover, in the ITA' s discretion, any
i nadequacy or insufficiency of a reply to a request for any
type of information. Indeed, even where a reply is conplete,
the ITAmy, as it did in this case, conclude that the
informati on does not answer a question it w shes to resolve,
and for that reason the party is deened to "refuse' or "be
unable to supply' information within the neaning of the
statute. W cannot agree that the | TA's authorization under
section 1677e(b) extends so far.

[1] In Atlantic Sugar, 744 F.2d at 1560, this court

recogni zed that one may view section 1677e(b) as giving an
agency (there, the ITC) sone |everage against recalcitrant or
noncooper ative parties because the agency is required to
“arrive at sone determination.' W agree that the | TA cannot
be left nmerely to the largesse of the parties at their
discretion to supply the ITAwith information. This is
particularly the case when the ITAis attenpting to obtain
information to conduct statutorily mandated adninistrative
revi ews because unlike ITC, the |ITA has no subpoena power.
See, e.g., Pistachio Goup of the Ass'n of Food Indus. v.
United States, 671 F. Supp. 31 40 (C Int'l Trade 1987).
Thus, if the responses provided to an information request are
only partially conplete in that not all questions requiring a
response are answered or answers to questions not fully or
accurately supply the information requested, partial

conpl et eness under section 1677e(b) may justify resort to the
best information rule. See, e.g., Chinsung Indus. Co. v.
United States, 705 F. Supp. 598, 600-01 (Ct. Int'l Trade
1989); Ceranmica Regionpbntana, S.A v. United States, 636 F.
Supp. 961, 966-67 (Ct. Int'l Trade 1986) (resort to best
information available justified in countervailing duty

determ nati on where requested informati on as supplied was
inaccurate in significant and material respects); Ansal do
Componenti, S.P.A v. United States, 628 F. Supp. 198, 205
(C. Int'l Trade 1986) (resort to best information avail able
justified where subnissions to requests for infornmation
consistently partially conplete); Tai Yang Metal |Indus. Co.
v. United States, 712 F. Supp. 973, 977 (Ct. Int'l Trade
1989) (resort to best information available justified where
party served with questionnaire does not submt any answer
even am dst assertion that party |acked financial capacity to
assenbl e requested information). Oherw se, alleged unfair
traders would be able to control the anpunt of anti dunping
duties by selectively providing the ITAwith information.

See, e.g., Pistachio Goup, 671 F. Supp. at 40; Chinsung

I ndus., 705 F. Supp. at 601.

[2] On the other hand, the I TA has not been given power that
can be "wielded arbitrarily as an “informal club'. Atlantic
Sugar, 744 F.2d at 1560. For exanple, the | TA nay not
properly invoke section 1677e(b) by making repeated requests
for information which a party has already submitted until the
party becones frustrated and refuses to conmply. Nor nay it
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characterize a party's failure to list and give details of
sales as a ‘refusal' or “inability' to give an answer where,
in fact, there are no sales."

The use of best information available by the adm nistering authority should also, in ny
opi nion, be viewed in the light of basic due process of law principles that are well
recogni zed in the authorities, although they have not, to ny know edge, been applied
specifically to a best information available case. As was stated in Zotos International

Inc. v. Kennedy 460 F. Supp. 268 (D.D.C. 1978) at page 276 a party subject to an agency
proceedi ng nust be able to engage "in a reasonably focused di al ogue with the agency
concerni ng the major issues in contention".

As | interpret the statute in the light of the authorities, certain general principles
ener ge:
1. The adm nistering authority has the statutory obligation of verifying infornmation

supplied to it but its ability to do this is circunscribed by the relatively
short statutory tinefrane available to it.

2. To effect the statutory results contenplated, the parties of necessity nmust work
cooperatively and efficiently together. The party being investigated on its
behal f must produce all information "requested" of it in a tinely manner and in
the formrequired and nmust give the administering authority all required
assistance to permit the authority to verify information relied on. |If the party
bei ng investigated acts unreasonably, is recalcitrant, noncooperative or subnits
false or msleading information, the authority would be entirely justified in
threatening the use of best information available as an "informal club" to effect
a cooperative response.

3. The adm nistering authority nust seek out, collect and consider all reasonably
avail able information before it resorts to best information avail abl e.

4. Once the adninistering authority is considering the use of best infornation
avai | abl e there should be a "clear and adequate conmunication" or a "reasonably
focused di al ogue" between the parties in respect of shortcomngs in the
informati on submtted, the responses to information requested, or in the
underlying data as uncovered at the verification stage. There should be, in
other words, a specific warning of a problem and an opportunity to reply to that
war ni ng.

5. If, within the statutory tinefranme, there is still a refusal or an inability of
the party under investigation to produce information "requested" or that party
otherwi se significantly inpedes an investigation, the admnistering authority may
resort to best information otherw se available, but in doing so nmust act
reasonably and on the basis of substantial evidence. |In particular, while the
statute permts use of the petitioner's data as best information otherw se
avai l abl e, that does not nean in ny view that the agency should arbitrarily use a
petitioner's data in all cases. Were for exanple, there is substantial data
avai l abl e fromthe conmpany under investigation that has been or could be verified
and that conpany has been cooperative, it would seemto me exclusive use of the
petitioner's unverified data mght result in the use of the worst information
avail able, clearly a contradiction of the statutory |anguage.

6. Speci al problenms even within these guidelines may still arise. For exanple, as
here, the party under investigation nay have been cooperative and supplied all
avail abl e information "requested" and yet the I TA acting reasonably finds during
the verification stage that it cannot verify the cost of production figures
supplied. It seens to ne in those circunstances particular regard to the
gui del i nes set out above are required, especially in the light of the short time
left for the ITAto conplete its nandate.

Wth these general principles in mnd, | turn to the facts of the present dispute and
the reasons expressed by the ITAin its final affirmative determ nation.
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In the initial |ITA Cost Questionnaire of March 3, 1989, Al goma was faced with a request
to supply cost of production data based on "costs actually incurred" under a general
warning that a failure to respond conpletely mght lead to a best infornation avail able
determination. Wile Al gona prepared its financial statements on the basis of actual
costs, it elected not to supply actual cost data but rather attenpted to establish its
cost of production figures through an alternative system nanely the standard cost
system The | TA subsequently asked Al goma why actual costs were not used. Al goma
responded that it believed its standard systemwas a better reflection of its cost of
production. The record indicates that there is nothing wong in principle by
endeavouring to support the costs of production using a standard cost system This was
recognized in the initial |ITA Cost Questionnaire and in the I TA Verification Report of
June 7, 1989, and was acknow edged by counsel for the ITA in oral argunment before this
panel .

Contrary to the finding of the ITAin its final affirmative determ nation, A goma did
provi de docunentation purporting to support its standard costs system Included in the
supporting data was a description of how Al gona enployed its standard cost systemin
projecting profitability, Novenber 1988 standard cost cal cul ations with variances,
partial data for Septenber 1988 standard costs, working papers used in revising the nost
recent standard costs cal cul ations, supporting data including scrap rates, scrap costs,
all oy costs, |abour costs and the new | abour contract, and statenments purporting to
explain differences and variati ons between actual costs, inventory values and standard
costs. Algona's accountants were nade available to the ITA for interviews during the
verification stage. There is no evidence on the record that Al gona w thheld any

avai | abl e rel evant docunmentation. Certain specific requests for information fromthe

I TA were not conplied with by Al gona because the information was not available. This
included conplete sets of the April and Septenber 1988 standard cost cal cul ations,
records tying the standard cost calculations to the conpany's financial records,
reconciliations of the conpany's actual inventory costs to standard costs as well as
engi neering and tine/motion studies of an historical nature which mght have connected
actual costs to standard costs.

In resorting to the use of best information available, the ITAin its final affirmative
determ nati on st at ed:

"The Departnent did not accept the cost of production
information provided in the response for the follow ng
reasons. The Departnent requested actual costs inits
questionnaire. However, respondent devel oped information for
the investigati on based on the standard product costs used by
t he conpany, which were not part of the normal financial
accounting system and which were for a period subsequent to
the period of investigation. Mreover, the conpany had a
cost system which...reported actual costs for each product
but chose not to use this information for its response. The
conmpany al so did not provide docunentation to support the
reported standard costs or to tie themto the conpany's
financial records. |In addition, the standard costs, as

adj usted, submtted by the respondent did not reconcile to
the conpany's actual inventory costs and were devel oped based
on data outside the period of investigation. These and other
deficiencies are outlined in detail in the public version of
our cost verification report...Based on the respondent's
failure to report actual costs and its inability to provide
supporting docunmentation for the standard costs at
verification, the Department determi ned that Al goma's cost
response could not be relied upon for this final

determ nation."

It seens clear to ne fromthis statenent of the ITA's deternmination that an essenti al
part of the ITA s reasoning was based on its view that Algoma failed to report actual
costs. In view of the facts as | understand them and detailed above I TA's initial
request for actual cost data was answered by Al goma by its recourse to a generally
accepted, alternative nmethod of supporting costs of production, nanmely the standard cost
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method with variances. It was that alternative standard cost nethodol ogy that was the
subj ect matter of subsequent discussions and verification procedures. During this
process, there was not in ny opinion a "clear and adequate comunication" by ITA to

Al goma that Algoma's failure to supply actual cost data in the light of its production
of standard cost information would lead to a best information available determ nation.
There is no evidence on the record of fault, recal citrance, non-cooperation or

unr easonabl e conduct on the part of Algona nor in a failure to produce infornation that
was avail able and requested. |If the ITA had intended to rely on the failure of Al goma
to produce actual costs, it seens to nme that there shoul d have been a clear and adequate
communi cation on this point which, as | viewthe record, was |lacking. Wile there were
prior general warnings by the I TAthat it mght resort to best infornation avail able,
those general warnings were not connected to the specific issue that ultimately led to
the I TA's decision, nanmely, that the standard cost approach would be rejected inits
entirety and best information avail abl e woul d be enpl oyed because of Algoma's "failure
to report actual costs".

The | TA provi ded a second reason for using best information available, nanely A goma's
"inability to provide supporting docunentation for the standard costs at verification".
It is difficult if not inpossible in nmy mind to separate this aspect of the ITA' s

deci sion fromthat discussed above, nanmely its decision that Al goma had failed to report
actual costs. \What is evident fromthe record, as di scussed above, is that the

adm nistering authority in endeavouring to verify the standard costs approach
encountered difficulties. Wat is not clear to me is whether and to what extent the | TA
at that stage "sought, collected and considered" all reasonably avail able information,
whet her the | TA provided Algona with a "cl ear and adequate conmuni cation" of the ITA' s
perception of the specific shortcomngs in Algona's verfication data, and whether the
expl anati ons presented on behalf of Al gona to support its methodol ogy were fairly and
reasonably viewed by the ITA As indicated above the ITA's final affirmative
determination in stating that Al goma "did not provide docunmentation to support the
reported standard costs" was in error. Wth this as the state of the record, it was
inmproper, inny view, for the ITAto reject all of Al gona's cost of production data in
its entirety and construct cost figures based exclusively on unverified data supplied by
the petitioner, Bethlehem Steel.

In result, | would remand the final affirmative determ nation of the | TA for

reconsi deration enpl oyi ng proper principles of |aw and procedures consistent with this
opi ni on.

August 30, 1990

E. D. D. TAVENDER, Q C.
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