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INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA

©

YEAR 2015
24 August 2015

List of cases:
No. 24

THE “ENRICA LEXIE” INCIDENT
(ITALY v. INDIA)

Request for the prescription of provisional measures
ORDER

Present:  President GOLITSYN; Vice-President BOUGUETAIA; Judges
CHANDRASEKHARA RAO, AKL, WOLFRUM, NDIAYE, JESUS,
COT, LUCKY, PAWLAK, YANAI KATEKA, HOFFMANN, GAO, PAIK,
KELLY, ATTARD, KULYK, GOMEZ-ROBLEDO, HEIDAR; Judge ad
hoc FRANCIONT; Registrar GAUTIER.

THE TRIBUNAL,
composed as above,
after deliberation,
Having regard to article 290 of the United Nations Convention on the Law of

the Sea (hereinafter “the Convention”) and articles 21 and 25 of the Statute of
the Tribunal (hereinafter “the Statute”),
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“ENRICA LEXIE” INCIDENT (ORDER OF 24 AUGUST 2015) 183

Having regard to articles 89 and go of the Rules of the Tribunal (hereinafter
“the Rules”),

Having regard to the fact that the Italian Republic (hereinafter “Italy”) and
the Republic of India (hereinafter “India”) are States Parties to the Convention,

Having regard to the fact that Italy and India have not accepted the same
procedure for the settlement of disputes concerning the interpretation or
application of the Convention referred to in article 287, paragraph 1, of the
Convention and may therefore submit their dispute only to arbitration in
accordance with Annex vII to the Convention, unless they agree otherwise,

Having regard to the “Notification under article 287 and Annex v11, article 1
of uncLos” and the “Statement of claim and grounds on which it is based”
(hereinafter “the Statement of Claim”) dated 26 June 2015, addressed by Italy
to India, instituting arbitral proceedings under Annex v1I to the Convention in
respect of “the dispute concerning the Enrica Lexie incident’,

Having regard to the request for provisional measures contained in the
Statement of Claim,

Makes the following Order:

1. Whereas, on 21 July 2015, Italy filed with the Tribunal a Request for the pre-
scription of provisional measures (hereinafter “the Request”) under article 290,
paragraph s, of the Convention in the above-mentioned dispute;

2. Whereas, on the same date, the Registrar transmitted copies of the Request
electronically to the Minister of External Affairs of India and the Ambassador
of India to the Federal Republic of Germany;

3. Whereas, by letter dated 21 July 2015 addressed to the Registrar, the Minister
of Foreign Affairs and International Cooperation of Italy notified the Tribunal
of the appointment of Mr Francesco Azzarello, Ambassador of Italy to the
Kingdom of the Netherlands, as Agent for Italy;
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4. Whereas the Tribunal does not include upon the bench a judge of Italian
nationality, Italy, pursuant to article 17, paragraph 2, of the Statute, in its
Request chose Mr Francesco Francioni to sit as judge ad hoc in this case;

5. Whereas, in a Confidential Addendum to the Request relating to med-
ical matters, Italy made a request to the Tribunal that the information con-
tained therein should “not be publicly disclosed, including in any Order of the
Tribunal”;

6. Whereas a certified copy of the Request was transmitted by the Registrar to
the Minister of External Affairs of India by courier on 22 July 2015;

7. Whereas, pursuant to the Agreement on Cooperation and Relationship
between the United Nations and the International Tribunal for the Law of the
Sea of 18 December 1997, the Secretary-General of the United Nations was noti-
fied of the Request by a letter from the Registrar dated 22 July 2015;

8. Whereas, on 23 July 2015, pursuant to articles 45 and 73 of the Rules, the
President, by telephone conference, held consultations with the Agent of Italy
and Mr Choudhary, Joint Secretary, Head of the Legal and Treaties Division,
Ministry of External Affairs of India, and Ms Singla, Joint Secretary, Ministry of
External Affairs of India, to ascertain the views of Italy and India (hereinafter
“the Parties”) with regard to questions of procedure;

9. Whereas, during these consultations, it was agreed that documentation
relating to the Confidential Addendum submitted by Italy would be kept con-
fidential and that any request from the Parties that the hearing or part of the
hearing be held in camera should be submitted to the Tribunal not later than
6 August 2015;

10. Whereas, pursuant to article go, paragraph 2, of the Rules, the President,
by Order dated 24 July 2015, fixed 10 August 2015 as the date for the opening
of the hearing, notice of which was communicated to the Parties on the same
date;

1. Whereas the Registrar, in accordance with article 24, paragraph 3, of the

Statute, by a note verbale dated 24 July 2015, notified the States Parties to the
Convention of the Request;
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12.  Whereas, by letter dated 28 July 2015, the Minister of External Affairs of
India notified the Registrar of the appointment of Ms Neeru Chadha, former
Additional Secretary and Legal Adviser, Ministry of External Affairs, as Agent
for India, of Mr Vijay Gokhale, Ambassador of India to the Federal Republic of
Germany, as Co-Agent for India, and of Mr Vishnu Dutt Sharma, Director of the
Legal and Treaties Division, Ministry of External Affairs, as Deputy Agent for
India;

13.  Whereas, on 30 July 2015, the Deputy Registrar sent a letter to the Agent of
Italy requesting further documents, and whereas the Agent of Italy submitted
the requested documents on 31 July 2015;

14.  Whereas, by letter from the Agent of Italy to the Registrar dated 6 August
2015, Italy requested the holding in camera of the part of the hearing concern-
ing confidential information it had submitted in its Request;

15.  Whereas, on 6 August 2015, by electronic mail, India filed with the Tribunal
its Written Observations, a certified copy of which was transmitted electron-
ically by the Registrar to the Agent of Italy on the same date, and whereas the
original of the Written Observations was filed with the Registry on 9 August
2015;

16.  Whereas, since no objection to the choice of Mr Francioni as judge ad hoc
was raised by India, and none appeared to the Tribunal itself, Mr Francioni was
admitted to participate in the proceedings as judge ad hoc after having made
the solemn declaration required under article g of the Rules at a public sitting
of the Tribunal held on 8 August 2015;

17.  Whereas, in accordance with article 68 of the Rules, the Tribunal held
initial deliberations on 8 August 2015 concerning the written pleadings and the
conduct of the case;

18.  Whereas, on 8 August 2015, the Registrar sent a letter to the Agent of India

requesting further documents, and whereas India submitted the requested
documents on 20 August 2015;
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19. Whereas, pursuant to paragraph 14 of the Guidelines concerning the
Preparation and Presentation of Cases before the Tribunal, materials were sub-
mitted to the Tribunal by Italy and India on 9 August 2015;

20. Whereas, on 9 August 2015, in accordance with article 45 of the Rules, the
President held consultations with the Agents and counsel of the Parties with
regard to questions of procedure;

21.  Whereas, during these consultations, it was agreed that Italy would pres-
ent its oral arguments dealing with confidential information in camera, in
accordance with article 26 of the Statute and article 74 of the Rules;

22. Whereas, pursuant to article 67, paragraph 2, of the Rules, copies of the
Request and the Written Observations and documents annexed thereto, except
for the documents referred to in paragraph 5, were made accessible to the pub-
lic on the date of the opening of the oral proceedings;

23. Whereas oral statements were presented at four public sittings held on 10
and 1 August 2015 by the following:

On behalf of Italy: ~ Mr Francesco Azzarello, Ambassador of Italy to the
Kingdom of the Netherlands,

as Agent,
Sir Daniel Bethlehem, Q.c., Member of the Bar of
England and Wales, 20 Essex Street, London, United

Kingdom,

Mr Attila Tanzi, Professor of International Law, University
of Bologna, Italy,

Sir Michael Wood, Member of the International Law
Commission, Member of the Bar of England and Wales,

20 Essex Street, London, United Kingdom,

Mr Paolo Busco, Member of the Rome Bar,
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Mr Guglielmo Verdirame, Professor of International Law,
King’s College London, Member of the Bar of England
and Wales, 20 Essex Street, London, United Kingdom,

as Counsel and Advocates;

On behalf of India: Ms Neeru Chadha, former Additional Secretary and
Legal Adviser, Ministry of External Affairs,

as Agent,

Mr P.S. Narasimha, Additional Solicitor General,
Government of India,

Mr Alain Pellet, Professor emeritus, Université Paris
Ouest Nanterre La Défense, France, former Chairperson
of the International Law Commission, Member of the
Institut de droit international,

Mr Rodman R. Bundy, Eversheds LLP Singapore, Member
of the New York Bar and former Member of the Paris Bar,

as Counsel and Advocates;

24. Whereas, in the course of the oral proceedings, a number of exhibits,
including photographs and extracts from documents, were displayed by the
Parties on video monitors;

25. Whereas, further to the request by Italy in its letter dated 6 August 2015,
referred to in paragraphs 14 and 21, and as agreed by the Parties, part of the
hearing on 10 August 2015 was held in camera, in accordance with article 26 of
the Statute and article 74 of the Rules;

26. Whereas, during the hearing on 11 August 2015, Judge Cot put a question

to the Agents of Italy and India, in accordance with article 76, paragraph 3, of
the Rules;

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



“ENRICA LEXIE” INCIDENT (ORDER OF 24 AUGUST 2015) 188

27.  Whereas India responded to the question put by Judge Cot during the
hearing on 11 August 2015, and whereas Italy submitted a written response to
that question on 12 August 2015;

28.  Whereas, in paragraph 33 of the Statement of Claim, Italy requests the
arbitral tribunal to be constituted under Annex vi1 to the Convention (herein-
after “the Annex vi1I arbitral tribunal”) to adjudge and declare that:

(a) India has acted and is acting in breach of international law by
asserting and exercising jurisdiction over the Enrica Lexie and the Italian
Marines in connection with the Enrica Lexie Incident.

(b) The assertion and exercise of criminal jurisdiction by India is in vio-
lation of India’s obligation to respect the immunity of the Italian Marines
as State officials exercising official functions.

(c) It is Italy that has exclusive jurisdiction over the Enrica Lexie and
over the Italian Marines in connection with the Enrica Lexie Incident.

(d) India must cease to exercise any form of jurisdiction over the Enrica
Lexie Incident and the Italian Marines, including any measure of restraint
with respect to Sergeant Latorre and Sergeant Girone.

(e) India has violated its obligation under the Convention to cooperate
in the repression of piracy;

29. Whereas, at the public sitting held on 11 August 2015, the Agent of Italy
made the following final submissions, which reiterate the submissions con-
tained in paragraph 57 of the Request:

... Italy requests that the Tribunal prescribe the following provisional
measures:

(a) India shall refrain from taking or enforcing any judicial or adminis-
trative measures against Sergeant Massimiliano Latorre and Sergeant
Salvatore Girone in connection with the Enrica Lexie Incident, and from
exercising any other form of jurisdiction over the Enrica Lexie Incident;
and
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(b) India shall take all measures necessary to ensure that restrictions on
the liberty, security and movement of the Marines be immediately lifted
to enable Sergeant Girone to travel to and remain in Italy and Sergeant
Latorre to remain in Italy throughout the duration of the proceedings
before the Annex viI Tribunal;

30. Whereas, at the public sitting held on 11 August 2015, the Agent of India
made the following final submissions, which reiterate the submissions con-
tained in paragraph 3.89 of the Written Observations:

[T]he Republic of India requests the International Tribunal for the Law
of the Sea to reject the submissions made by the Republic of Italy in its
Request for the prescription of provisional measures and [to] refuse pre-
scription of any provisional measure[s] in the present case;

31.  Considering that, in accordance with article 287 of the Convention, Italy,
on 26 June 2015, instituted proceedings under Annex Vi1 to the Convention
against India in a dispute concerning “an incident. .. involving the MV Enrica
Lexie, an oil tanker flying the Italian flag, and India’s subsequent exercise of
jurisdiction over the incident”;

32. Considering that, on 21 July 2015, after the expiry of the time-limit of two
weeks provided for in article 290, paragraph 5, of the Convention, and pending
the constitution of the Annex v11 arbitral tribunal, Italy submitted the Request
to the Tribunal;

33. Considering that article 290, paragraph 5, of the Convention provides
that, pending the constitution of an arbitral tribunal, the Tribunal may pre-
scribe, modify or revoke provisional measures in accordance with that article if
it considers that prima facie the tribunal which is to be constituted would have
jurisdiction and that the urgency of the situation so requires;

34. Considering that the Tribunal needs to satisfy itself that there is a dispute
between the Parties;

35. Considering that, before prescribing provisional measures under arti-

cle 290, paragraph 5, of the Convention, the Tribunal must first satisfy
itself that the dispute between the Parties relates to the interpretation or
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application of the Convention and that prima facie the Annex vir arbitral tri-
bunal would have jurisdiction;

36. Considering that Italy maintains that

[t]he dispute submitted to an Annex viI arbitral tribunal concerns an
incident that occurred [on 15 February 2012] approximately 20.5 nautical
miles off the coast of India involving the MV Enrica Lexie, an oil tanker
flying the Italian flag, and India’s subsequent exercise of jurisdiction over
the incident, and over two Italian Marines from the Italian Navy ... who
were on official duty on board the Enrica Lexie at the time of the
incident;

37. Considering that Italy argues “that the law and the facts of the present
case manifestly show that the Annex vi1 tribunal under constitution will have
more than simply prima facie jurisdiction over the merits of this dispute”;

38. Considering that Italy maintains that the dispute with India concerns
the interpretation and application of the Convention, including, “in particular
Parts 11, v and v11, and notably Articles 2(3), 27, 33, 56, 58, 87, 89, 92, 94, 97, 100
and 300 of the Convention”;

39. Considering that Italy argues that India breached the Convention by its
“unlawful arrest and detention of the Enrica Lexie” and its “interference with
Italy’s freedom of navigation”;

40. Considering that Italy further argues that India breached the Convention
by its “exercise of jurisdiction over the Enrica Lexie Incident and the Marines
notwithstanding Italy’s exclusive jurisdiction over the same by virtue of the
undisputed fact that the Incident took place beyond India’s territorial sea”;

41.  Considering that Italy maintains that, pursuant to article 97, paragraph 1,
of the Convention, “in the event of an incident of navigation which gives rise
to the penal responsibility of any person in the service of the ship, no penal
proceedings may be instituted against such a person ‘except before the judicial
or administrative authorities either of the flag State or of the State of which
such person is a national’” and that, “[i]n the present dispute, Italy is both the
flag State and the State of nationality”;
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42. Considering that Italy further maintains that India also breached the
Convention by its “exercise of criminal jurisdiction over the Italian Marines
who, as State officials exercising official functions pursuant to lawful authority,
are immune from criminal proceedings in India” and by its “failure to coop-
erate in the repression of piracy by exercising criminal jurisdiction over the
Enrica Lexie Incident and the Italian Marines”;

43. Considering that India maintains that the Enrica Lexie incident arose
“from the killing of two innocent Indian fishermen on board an Indian fishing
vessel, St. Antony”, which on 15 February 2012 was “engaged in fishing at a dis-
tance of about 20.5 nautical miles from the Indian coast”;

44. Considering that India admits that “the event which is at the origin of the
dispute took place in the Indian EEZ and involved the MV Enrica Lexie, an oil
tanker flying the Italian flag” and that “India envisages to exercise jurisdiction
over the Marines”;

45. Considering that India contends that “the Annex viI tribunal that Italy
requests be constituted does not have jurisdiction to rule on the case that it
seeks to submit to it” and that “the subject-matter of the dispute does not fall
within the ambit of the Convention”;

46. Considering that India argues that “this case is not covered by Article 97"
of the Convention, contending that “there was in reality no ‘incident of naviga-
tion) nor any collision between the two ships”, and that “[t]hey had no physical
contact and Article 97 of the UNCLOS.. .. is irrelevant by any means”;

47. Considering that India further argues that “[t]he real question is to know
whether or not the dispute between the Parties is covered by one or more pro-
visions of the Convention’, that “[p]rima facie this is not the case if you focus
on the real subject-matter of the dispute”, and that “the Convention does not
contemplate the situation that is before” the Tribunal;

48. Considering that India maintains that “[t]he only legal issue is to know
what State...has the jurisdiction to try the perpetrators of this shooting,
which led to the death of two Indian fishermen”, and that “[o]n this point
the... Convention is silent”;
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49. Considering that India contends that “[1]egal proceedings...commenced
in Indian courts under the relevant provisions of Indian law, as the victims
were Indian nationals and they were killed on board an Indian fishing vessel’,
and that the “early assertion of jurisdiction by Italy does not preclude India
from exercising jurisdiction over the killing of its nationals who were fishing in
India’s exclusive economic zone”;

50. Considering that India further contends that “the Italian marines were on
board a merchant vessel, therefore, the Government of India was not obliged
to recognize their claim of immunity under the Convention or any other
principle of international law” and that “there was no piracy attack or threat
thereof that could justify the killing of two Indian fishermen so as to attract
the application of the Convention and thus the prima facie jurisdiction of an
Annex VII tribunal’;

51.  Considering that both Parties agree that there is a dispute between them
on matters of fact and law relating to the Enrica Lexie incident;

52. Considering that, at the stage of the proceedings under article 290, para-
graph 5, of the Convention, the Tribunal must satisfy itself that any of the pro-
visions invoked by the Applicant appears prima facie to afford a basis on which
the jurisdiction of the Annex vi1r arbitral tribunal might be founded;

53. Considering that, having examined the positions of the Parties, the
Tribunal is of the view that a dispute appears to exist between the Parties con-

cerning the interpretation or application of the Convention;

54. Considering that, for the above reasons, the Tribunal finds that the Annex
vi1I arbitral tribunal would prima facie have jurisdiction over the dispute;

55. Considering that article 283, paragraph 1, of the Convention reads as
follows:

When a dispute arises between States Parties concerning the interpreta-
tion or application of this Convention, the parties to the dispute shall
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proceed expeditiously to an exchange of views regarding its settlement
by negotiation or other peaceful means;

56. Considering that Italy contends that the requirements of article 283 of the
Convention have been satisfied in light of “[e]xtended attempts to negotiate a
solution. .. with Ministers and other high-level government representatives of
both States meeting several times to discuss possible solutions”;

57. Considering that Italy maintains that “[i]t was only in late May of this year
[2015] that it became clear beyond doubt that a negotiated settlement would
not be possible”;

58. Considering that India states that “[n]othing happened in May [2015] to
change what had been the status quo over the previous 14 months” and recog-
nizes that “in the spring of 2014, it was apparent that a diplomatic impasse had
been reached”;

59. Considering that both Parties agree that an extensive exchange of views
has taken place and that this did not lead to an agreement between the Parties
regarding the settlement of the dispute by negotiation or other peaceful means;

60. Considering that, having examined the circumstances of the present case,
the Tribunal is of the view that the requirements of article 283, paragraph 1, of
the Convention are satisfied;

61.  Considering that article 295 of the Convention provides:

Any dispute between States Parties concerning the interpretation or
application of this Convention may be submitted to the procedures pro-
vided for in this section only after local remedies have been exhausted
where this is required by international law;

62. Considering that India contends that the procedures required by article
295 of the Convention are applicable in this case;

63. Considering that India argues that although Italy “pretends to act in order
to protect its own alleged rights, Italy in reality behaves as if it were espousing
its nationals’ rights while clearly the conditions for exercising its diplomatic
protection are not fulfilled”;
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64. Considering that India maintains that “Italy should have exhausted the
local remedies available before the Indian courts” and that “an Annex V11 tri-
bunal can only exercise its jurisdiction and rule on the claims of Italy once all
remedies available to the two accused have been exhausted”;

65. Considering that Italy states that “the rights claimed by Italy are rights of
Italy, rights which have been directly infringed by India” and that “[n]o ques-
tion of exhaustion of local remedies arises”;

66. Considering that Italy further maintains that the requirement of exhaus-
tion of local remedies “does not apply where the individual injured was a State
official engaged in official business” and that “the invocation of the exhaustion
of local remedies rule is not a matter for a provisional measures hearing...in
any event the local remedies rule does not apply here”;

67. Considering that, in the view of the Tribunal, since the very nature of the
dispute concerns the exercise of jurisdiction over the Enrica Lexie incident,
the issue of exhaustion of local remedies should not be addressed in the provi-
sional measures phase;

68. Considering that article 294, paragraph 1, of the Convention provides:

A court or tribunal provided for in article 287 to which an application is
made in respect of a dispute referred to in article 297 shall determine at
the request of a party, or may determine proprio motu, whether the claim
constitutes an abuse of legal process or whether prima facie it is well
founded. If the court or tribunal determines that the claim constitutes an
abuse of legal process or is prima facie unfounded, it shall take no further
action in the case;

69. Considering that India states that “Italy’s initiative constitutes an abuse of
legal process, an abuse which India reserves its right in due course to draw the
attention of the future Annex v1r tribunal in accordance with article 294 of the
Convention”;
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70.  Considering that India also states that “Italy chose to seise Indian courts
and now turns away from them and seeks to remove the case to the interna-
tional level” and that “a party cannot claim irreparable prejudice or undue
burden if it voluntarily submits to the jurisdiction of one court (in this case,
India’s Supreme Court) and asks that court to decide the essential questions in
dispute — jurisdiction and immunity — and then later turns around and argues
that actually those questions should be heard and decided by another court or
tribunal, the Annex viIrI arbitral tribunal and that the first court, the Supreme
Court, should be enjoined from proceeding further”;

71.  Considering that Italy, in response to these allegations, states that “[i]t
is Ttaly’s right to start proceedings under UNCLOS in connection to a dispute
which India’s own Supreme Court accurately characterizes as concerning the
interpretation of UNCLOS provisions”;

72.  Considering that Italy also maintains that “Italy objected promptly” to the
Indian domestic proceedings, and that

[a]s for the idea that there was some kind of “fork in the road” here and
that Italy opted for the domestic process, this is so completely unfounded
that it barely warrants attention. Italy did not opt for domestic proceed-
ings. Its marines were subjected to them; and, in any event, there is no
basis or precedent for the notion of “fork in the road” in the context of
inter-State proceedings;

73. Considering that the Tribunal is of the view that article 290 of the
Convention applies independently of any other procedures that may have
been instituted at the domestic level and Italy is therefore entitled to have
recourse to the procedures established in that article and, if proceedings are
instituted at the domestic level, this does not deprive a State of recourse to
international proceedings;

74. Considering that article 290, paragraph 5, of the Convention has to be
read in conjunction with article 290, paragraph 1, of the Convention;
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75.  Considering that, under article 290, paragraph 1, of the Convention, the
Tribunal may prescribe any provisional measures which it considers appropri-
ate under the circumstances to preserve the respective rights of the parties to
the dispute;

76.  Considering that, in this regard, Italy invokes its rights under the
Convention and customary international law, in particular “(a) Italy’s right of
exclusive jurisdiction over the Enrica Lexie Incident, including in relation to
the exercise of criminal jurisdiction over the Marines; and (b) Italy’s rights in
relation to its own immunity and the immunity of its officials”;

77.  Considering that Italy argues that as the flag State it has the right to exer-
cise exclusive jurisdiction over vessels flying its flag as set out in article 92,
paragraph 1, of the Convention, which is applicable to the exclusive economic
zone by virtue of article 58, paragraph 2, of the Convention, and that none of
the exceptions provided for in the Convention or in other treaties applies in
the present instance;

78.  Considering that Italy states that it promptly “asserted its jurisdiction
over the Enrica Lexie, over the incident and over the Enrica Lexie crew, includ-
ing the Italian Marines” and subsequently attempted to exercise and defend its
exclusive jurisdiction;

79. Considering that India argues that, since two of its unarmed fishermen
were killed, the right “to inquire, investigate and try the accused” is a funda-
mental right of India;

80. Considering that India maintains that under the Convention “immunity
from the jurisdiction of any State other than the flag State is available only to
warships and Government ships operated for non-commercial purposes” and
notes that “no bilateral agreement exists between India and Italy for granting
such immunity to armed forces personnel of Italy”;

81.  Considering that India claims that its right “to continue the judicial pro-
cess that has been set in motion” should be preserved and that if the first pro-
visional measure requested by Italy was granted, “the right of India to pursue
its judicial review of the case would be severely prejudiced and effectively
prejudged”;
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82. Considering that India argues that “[i]f granted, Italy’s second requested
provisional measure ... would prejudge the decision of the Annex vi1 Tribunal
or preclude its implementation”;

83. Considering that, in provisional measures proceedings, the Tribunal is
not called upon to settle the claims of the Parties in respect of the rights and
obligations in dispute and to establish definitively the existence of the rights
which they each seek to protect (see Delimitation of the maritime boundary in
the Atlantic Ocean (Ghana/Céte d’Ivoire), Provisional Measures, Order of 25 April

2015, para. 57);

84. Considering that, before prescribing provisional measures, the Tribunal
does not need to concern itself with the competing claims of the Parties, and
that it needs only to satisfy itself that the rights which Italy and India claim and
seek to protect are at least plausible;

85. Considering that the Tribunal finds that both Parties have sufficiently
demonstrated that the rights they seek to protect regarding the Enrica Lexie
incident are plausible;

86. Considering that, pursuant to article 290, paragraph 5, of the Convention,
the Tribunal “may prescribe, modify or revoke provisional measures...if it
considers that... the urgency of the situation so requires”;

87. Considering that article 290, paragraph 1, of the Convention stipulates
inter alia that the Tribunal may prescribe any provisional measures which
it considers appropriate under the circumstances to preserve the respective
rights of the parties, which implies that there is a real and imminent risk that
irreparable prejudice could be caused to the rights of the parties to the dispute
pending such a time when the Annex v11 arbitral tribunal to which the dispute
has been submitted is in a position to modify, revoke or affirm the provisional
measures (see M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of
Spain), Provisional Measures, Order of 23 December 2010, ITLOS Reports 2008
2010, p. 58, at p. 69, para. 72);

88. Considering that, as provided for in article 290, paragraph 5, of the

Convention, the tribunal to which the dispute has been submitted may modify,
revoke or affirm the provisional measures prescribed by the Tribunal;
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89. Considering that, as stated in its Request, Italy seeks the prescription of
provisional measures on the following two principal grounds:

(a) theserious and irreversible prejudice that will be caused to its rights
under UNCLOS if Indian jurisdiction continues to be exercised over the
Enrica Lexie Incident; and

(b) the serious and irreversible prejudice to Italy’s rights if its Marines
continue to be subjected to Indian jurisdiction, in particular, to measures
restricting their liberty and movement, notwithstanding the commence-
ment of international arbitration and the irreparable consequences for
personal health and well-being that such restrictions will or are likely to
cause;

90. Considering that Italy further contends in the Request that “India’s deci-
sion to persist in exercising jurisdiction, notwithstanding the commencement
of international proceedings under UNCLOS, creates a clear risk of prejudice to
the carrying out of future decisions of the Annex vir arbitral tribunal”;

g1 Considering that Italy also points out that if India “perseveres in the exer-
cise of jurisdiction, even proceeding to a criminal trial while the dispute is still
pending, all risks of irreparable prejudice would be on Italy’s side”;

92. Considering that India maintains that it “also possesses fundamental
rights that would be prejudiced if the Tribunal were to accede to Italy’s sub-
missions”, that its rights at stake are “even more important” and that in this
case “what is irreparable are not the rights that Italy claims will be prejudiced,
but rather the fact that two Indian fishermen are dead...;

93. Considering that, with regard to the first ground on which Italy seeks
provisional measures, India contends that “[t]his is pure, unwarranted spec-
ulation without a shred of evidence to back it up” and points out in this con-
nection that “the conduct of the Indian courts in the matter over the past three
years has been beyond reproach” and that “India’s Supreme Court has gone to
considerable lengths to preserve Italy’s (and the two Marines’) rights, includ-
ing the right to raise any issues of jurisdiction and immunity before the Special
Court”;
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94. Considering that, with reference to Italy’s second ground for seeking
provisional measures, India further contends that “well-being and humanitar-
ian considerations in favour of persons accused of a serious crime have to be
balanced with that of the victims of the crime” and that “[i]t is a generally
accepted principle that the latter should prevail in case of conflict”;

95. Considering that India points out that

a party cannot claim irreparable prejudice or undue burden if it volun-
tarily submits to the jurisdiction of one court (in this case, India’s
Supreme Court) and asks that court to decide the essential questions in
dispute — jurisdiction and immunity — and then later turns around and
argues that actually those questions should be heard and decided by
another court or tribunal, the Annex vi1I arbitral tribunal;

96. Considering that Italy states that under article 29o, paragraph 1, of the
Convention “the rights which the Annex vi1 tribunal has not yet adjudged” are
to be preserved, that “Italy cannot preserve those rights if India continues to
exercise jurisdiction’, and that Italy points out that “in its Written Observations,
India has left no doubt as to its determination to put the marines on trial” and
that “[a]s observed by Italy’s Agent, India has seemed to have already decided
the outcome of that trial”;

97. Considering that Italy further states that “[f]or all intents and purposes,
therefore, the criminal trial, which India now insists should commence as soon
as possible, would be a fait accompli, depriving the Annex V11 tribunal of any
effect if it decides in Italy’s favour”;

98. Considering that Italy contends that “[i]n circumstances where irrepara-
ble harm is being suffered by Italy through each and every exercise of jurisdic-
tion, urgency is demonstrated by the fact that the exercise of jurisdiction” by
India is “certain and ongoing”;

99. Considering that Italy points out that “[u]rgency ... is both humanitarian
and legal”, that “.. . the status quo in relation to the marines is one where their
rights and Italy’s rights are suffering irreparable damage on a daily basis” and
that “[e]very additional day in which a person is deprived of these rights must
be regarded as one day too many”;
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100. Considering that India contends that “[n]either the first nor the second
Italian submission fulfils either the ‘aggravated urgency’ standard resulting
from Article 290(5) of the UNCLOS or even the ‘basic’ standard of urgency”;

101. Considering that, with reference to the first Italian submission, India
states that “[w]hen the facts are placed in their proper context, they show that
there is absolutely no situation of urgency that justifies the Tribunal issuing
an order restraining India from continuing to take judicial or administrative
measures — measures that it has always carried out lawfully and with abso-
lute fairness to Italy and the two Marines — or to exercise any other form of
jurisdiction”;

102. Considering that India contends that:

The proceedings before the Special Court are in abeyance. There is no
prospect that the stay in those proceedings will be lifted, or that the pros-
ecution will present the results of the N1a [National Investigation
Agency] investigation, which has been blocked by the application of Italy
and the marines, that it will present that report to the Special Court, or
that the defendants will have their opportunity to answer that case. There
is no chance that that is going to happen in the near future, and certainly
not before the Annex vi1r arbitral tribunal is set up and running;

103. Considering that, with reference to the second Italian submission, India
states that “the situation of either of the accused persons cannot justify any
pre-judgement by this Tribunal concerning their conditions of living”;

104. Considering that India points out in this regard that in the case of
Sergeant Latorre new extensions for his stay in Italy are not to be excluded if
necessary on humanitarian grounds and that “given the renewable six months
leave granted by the Supreme Court on 13 July 2015, Italy is ill-advised to invoke
any urgency in this matter”;

105. Considering that India further points out that in the case of Sergeant
Girone “the urgency of authorizing him to go back to and stay in Italy is belied
by his own behaviour .. ", namely by the fact that in the proceedings before the
Supreme Court of 16 December 2014 “he formally withdrew his interim appli-
cation seeking to relax bail conditions so that he may be allowed to travel to
Italy”;
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106. Considering that, in the circumstances of the present case, continuation
of court proceedings or initiation of new ones by either Party will prejudice
rights of the other Party;

107. Considering that the above consideration requires action on the part
of the Tribunal to ensure that the respective rights of the Parties are duly
preserved;

108. Considering Italy’s request that the Tribunal shall prescribe the following
provisional measures:

(a) India shall refrain from taking or enforcing any judicial or adminis-
trative measures against Sergeant Massimiliano Latorre and Sergeant
Salvatore Girone in connection with the Enrica Lexie Incident, and from
exercising any other form of jurisdiction over the Enrica Lexie Incident;
and

(b) India shall take all measures necessary to ensure that restrictions on
the liberty, security and movement of the Marines be immediately lifted
to enable Sergeant Girone to travel to and remain in Italy and Sergeant
Latorre to remain in Italy throughout the duration of the proceedings
before the Annex viI Tribunal;

109. Considering that the Tribunal is called upon to decide whether these
requests are appropriate taking into account the facts of the case and the argu-
ments advanced by the Parties;

no. Considering that, in the course of the proceedings, the Parties advanced
conflicting arguments on the status of the two Marines;

m. Considering that Italy argues that the two Marines are part of its armed
forces and therefore “[a]s State officials exercising official functions on board
the Enrica Lexie pursuant to lawful authority, ... immune from proceedings in
India”;

uz2. Considering that India states (see also paragraphs 50 and 80) that:

Under articles 95 and 96 of the Convention, immunity from the jurisdic-
tion of any State other than the flag State is available only to warships and
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Government ships operated for non-commercial purposes. Admittedly,
the Italian marines were on board a merchant vessel, therefore, the
Government of India was not obliged to recognize their claim of immu-
nity under the Convention or any other principle of international law;

u3. Considering that the question of the status of the two Marines relates to
the issue of jurisdiction and cannot be decided by the Tribunal at the stage of
provisional measures;

14. Considering that Italy argues that any risk to India’s rights could be
addressed by an order that is directed to both Parties “not to take any step of
criminal investigation or trial during the pendency of the Annex vII proceed-
ings that could prejudice the rights of the other Party”;

u5. Considering that Italy maintains that its second submission is justified
on at least three grounds: as a consequence of the first measure requested; by
virtue of the applicable international standards of due process; and in light of
the circumstances assessed during the hearing held in camera;

16. Considering that Italy argues, relying on the Order of the Tribunal in the
“Arctic Sunrise” Case, that international standards of due process would be vio-
lated “if the measures restricting the marines’ liberty are not lifted promptly”;

u7. Considering that, according to Italy,

a freezing order in respect of the criminal proceedings is not enough.
Italy’s rights engaged by the prejudice that is posed to its State officials
cannot be adequately addressed, or even addressed at all, by an order
that simply maintains the status quo;

1u8. Considering that, during the hearing, Italy undertook to abide by any deci-
sion the Annex V11 arbitral tribunal will render and “to return Sergeant Latorre
and Sergeant Girone to India following the final determination of rights by the
Annex vII tribunal, if this is required by the award of the tribunal”;
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19. Considering that in the view of India “the measures invocated by Italy
would clearly jeopardize the effectiveness of India’s rights at stake”;

120. Considering that India strongly objects to the allegation of Italy that it has
violated international standards of due process;

121.  Considering that India further points out that the first submission by Italy
does not indicate the period of time in which no judicial or administrative
measures may be taken against the two Marines;

122. Considering that India emphasizes, in respect of the second submission
by Italy, that it is its right to see that justice is done for the two dead fishermen;

123. Considering that India further points out that the second submission by
Italy corresponds to the request on the merits Italy makes under letter (d) of
the relief sought in its Statement of Claim and thus, if granted, would prejudge
the merits contrary to the object and purpose of provisional measures;

124. Considering that, as far as the undertaking by Italy is concerned, India
stated during the hearing that it “has legitimate apprehensions on Italy’s abil-
ity to fulfil its promises”;

125. Considering that the Order must protect the rights of both Parties and
must not prejudice any decision of the arbitral tribunal to be constituted
under Annex VII;

126. Considering that the first and the second submissions by Italy, if accepted,
will not equally preserve the respective rights of both Parties until the constitu-
tion of the Annex vII arbitral tribunal as required by article 290, paragraphs 1
and 5, of the Convention;

127. Considering that due to the above the Tribunal does not consider the two
submissions by Italy to be appropriate and that, in accordance with article 89,
paragraph 5, of the Rules, the Tribunal may prescribe measures different in
whole or in part from those requested;
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128. Considering that the Parties disagree on which State has jurisdiction to
decide on the Enrica Lexie incident and that such decision is to be taken by the
Annex VII arbitral tribunal to be constituted;

129. Considering that, as was stated by the Additional Solicitor General of India
during the hearing, the Supreme Court has actually stayed its proceedings and
“[i]t would not be going too far to say that until the tribunal is constituted and
hears the matter, there is no compelling assumption that the matter will be
taken up and that there will be an adverse decision against them [Sergeant
Latorre and Sergeant Girone]”;

130. Considering that the Tribunal places on record assurances and undertak-
ings given by both Parties during the hearing;

131.  Considering that it is appropriate for the Tribunal to prescribe that both
Italy and India suspend all court proceedings and refrain from initiating new
ones which might aggravate or extend the dispute submitted to the Annex vi1
arbitral tribunal or might jeopardize or prejudice the carrying out of any deci-
sion which the arbitral tribunal may render;

132. Considering that, since it will be for the Annex viI1 arbitral tribunal to
adjudicate the merits of the case, the Tribunal does not consider it appropri-
ate to prescribe provisional measures in respect of the situation of the two
Marines because that touches upon issues related to the merits of the case;

133. Considering that the Tribunal reaffirms its view that considerations of
humanity must apply in the law of the sea as they do in other areas of interna-
tional law (see M/V “SAIGA” (No. 2) (Saint Vincent and the Grenadines v. Guinea),
Judgment, ITLOS Reports 1999, p. 10, at p. 62, para. 155);

134. Considering that the Tribunal is aware of the grief and suffering of the
families of the two Indian fishermen who were killed;

135. Considering that the Tribunal is also aware of the consequences that the
lengthy restrictions on liberty entail for the two Marines and their families;

136. Considering that any action or abstention by either Party in consequence
of this Order should not in any way be construed as a waiver of any of its claims
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or an admission of claims of the other Party to the dispute (see Delimitation of
the maritime boundary in the Atlantic Ocean (Ghana/Céte d’Ivoire), Provisional
Measures, Order of 25 April 2015, para. 103);

137. Considering that the present Order in no way prejudges the question of
the jurisdiction of the Annex vI11 arbitral tribunal to deal with the merits of the
case or relating to the merits themselves, and leaves unaffected the rights of
Italy and India, respectively, to submit arguments in respect of those questions
(see Delimitation of the maritime boundary in the Atlantic Ocean (Ghana/Cote
d’Ivoire), Provisional Measures, Order of 25 April 2015, para. 104);

138. Considering that pursuant to article g5, paragraph 1, of the Rules each
party is required to submit to the Tribunal a report on compliance with the
measure prescribed;

139. Considering that it may be necessary for the Tribunal to request further
information from the Parties on the implementation of the provisional mea-
sure and that it is appropriate that the President be authorized to request such
information in accordance with article 95, paragraph 2, of the Rules;

140. Considering that, in the present case, the Tribunal sees no reason to
depart from the general rule, as set out in article 34 of its Statute, that each
Party bears its own costs;

141. For these reasons,

THE TRIBUNAL,

(1) Byisvotesto6,

Prescribes, pending a decision by the Annex v1I arbitral tribunal, the following
provisional measure under article 290, paragraph 5, of the Convention:

Italy and India shall both suspend all court proceedings and shall refrain from
initiating new ones which might aggravate or extend the dispute submitted to
the Annex vi1 arbitral tribunal or might jeopardize or prejudice the carrying
out of any decision which the arbitral tribunal may render;
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FOR: President GOLITSYN; Judges AKL, WOLFRUM, JESUS, PAWLAK,
YANAI, KATEKA, HOFFMANN, GAO, PAIK, KELLY, ATTARD,
KULYK, GOMEZ-ROBLEDO; Judge ad hoc FRANCIONT;

AGAINST:  Vice-President BOUGUETAIA; Judges CHANDRASEKHARA RAO,
NDIAYE, COT, LUCKY, HEIDAR.

(2) Byisvotesto6,

Decides that Italy and India shall each submit to the Tribunal the initial report
referred to in paragraph 138 not later than 24 September 2015, and authorizes
the President, after that date, to request such information from the Parties as
he may consider appropriate;

FOR: President GOLITSYN; Judges AKL, WOLFRUM, JESUS, PAWLAK,
YANAI, KATEKA, HOFFMANN, GAO, PAIK, KELLY, ATTARD,
KULYK, GOMEZ-ROBLEDO; Judge ad hoc FRANCIONTI;

AGAINST:  Vice-President BOUGUETAIA; Judges CHANDRASEKHARA RAO,
NDIAYE, COT, LUCKY, HEIDAR.

Done in English and French, both texts being equally authoritative, in
the Free and Hanseatic City of Hamburg, this twenty-fourth day of August,
two thousand and fifteen, in three copies, one of which will be placed in the
archives of the Tribunal and the others transmitted to the Government of the
Italian Republic and the Government of the Republic of India, respectively.

(signed) VLADIMIR GOLITSYN
President

(signed) PHILIPPE GAUTIER
Registrar

Judge Kateka appends a declaration to the Order of the Tribunal.

Judge Paik appends a declaration to the Order of the Tribunal.
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Judge Kelly appends a declaration to the Order of the Tribunal.

Judge ad hoc Francioni appends a declaration to the Order of the Tribunal.
Judge Jesus appends a separate opinion to the Order of the Tribunal.

Vice-President Bouguetaia appends a dissenting opinion to the Order of the
Tribunal.

Judge Chandrasekhara Rao appends a dissenting opinion to the Order of the
Tribunal.

Judge Ndiaye appends a dissenting opinion to the Order of the Tribunal.
Judge Lucky appends a dissenting opinion to the Order of the Tribunal.

Judge Heidar appends a dissenting opinion to the Order of the Tribunal.
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Declaration of Judge Kateka

1. T have voted in favour of the operative paragraph of the Order. However, I
have some reservations on some aspects of the Order. I have doubt as to the
necessity of the measure prescribed by the Tribunal. After referring to the con-
ditions for the prescription of provisional measures, I express my hesitation on
whether there is urgency for the measure prescribed.

2. The conditions for the prescription of provisional measures include prima
facie jurisdiction for the Annex vir arbitral tribunal, the risk of irreparable prej-
udice and the urgency of the situation. In the present case, the party seeking
the prescription of provisional measures has established a prima facie basis on
which the jurisdiction of the Annex vi1 arbitral tribunal might be founded. The
Tribunal has correctly endorsed this view and further noted that the Applicant
has presented sufficient facts and arguments to demonstrate that the rights it
seeks to protect regarding the Enrica Lexie incident are plausible (paragraph 85
of the Order).

3. My main hesitation about the Order concerns the issue of urgency. The
Tribunal can exercise its power to prescribe provisional measures only if there
is a real and imminent risk that irreparable prejudice will be caused to the
rights in dispute (1¢J, Questions relating to the Seizure and Detention of Certain
Documents and Data (Timor-Leste v. Australia), Request for the Indication of
Provisional Measures, Order of 3 March 2014, para. 32). No such real and imme-
diate risk of irreparable damage has been established by the facts and argu-
ments submitted by the Applicant.

4. Inthe present case, the Tribunal has not only acted without giving full reasons
for urgency but has also prescribed measures different from those requested by
the Applicant. While the Tribunal has discretion under its Rules (article 89, para-
graph 5) to prescribe measures different from those requested by the Applicant,
this discretion should be exercised with great caution. It cannot be a matter
of routine, especially when the prescription of provisional measures puts a
restraint on the liberty of action of a State (Separate Opinion of Judge Higgins,
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Legality of the Use of Force, Provisional Measures, Order of 2 June 1999, 1.CJ.
Reports 1999, para. 29). It is recalled that in its first provisional measure
case — M/V “SAIGA” (No. 2) (Saint Vincent and the Grenadines v. Guinea), Order
of 1 March 1998, ITLOS Reports 1998 — the Tribunal, even though the vessel and
its crew had been released, went ahead and prescribed a measure out of con-
cern that the rights of the Applicant would not be fully preserved, if pending
the final decision, the vessel and its crew were to be subjected to any judi-
cial or administrative measure (paragraphs 41 and 52). I fear that the Tribunal,
out of good but mistaken intentions, has fallen into the same difficulty in the
present case.

5. In the Order, the Tribunal has not advanced any satisfactory reason for its
action on urgency. There is no imminent risk of irreparable damage to the
Parties’ rights. And yet the Parties are asked to suspend all court proceedings
and to refrain from initiating new ones. In my view there is no justification
for such a measure. Italy asserted its jurisdiction over the Enrica Lexie inci-
dent. The Office of the Prosecutor of the Military Tribunal in Rome opened an
inquiry into the incident and a full investigation for the crime of murder. The
criminal investigation is still open. No action is likely to be taken before the
constitution of the Annex vII arbitral tribunal. India in both its written and
oral pleadings has informed the Tribunal that all proceedings before the Indian
Special Court — which has jurisdiction over the incident — have been stayed.
The Additional Solicitor General of India stated before the Tribunal that the
Indian Supreme Court has actually stayed its proceedings and “it would not be
going too far to say that until the tribunal is constituted and hears the matter,
there is no compelling assumption that the matter will be taken up and there
will be an adverse decision against them (Italian marines)”.

6. The Tribunal has noted these assurances and undertakings given by both
Parties. Thus the Tribunal should have no reason to doubt that the Parties will
not honour their word. As the 1cj has observed, “once a State has made...a
commitment concerning its conduct, its good faith in complying with
that commitment is to be presumed” (Questions relating to the Seizure and
Detention of Certain Documents and Data (Timor-Leste v. Australia), Request for
the Indication of Provisional Measures, Order of 3 March 2014, para. 44). As the
Tribunal has accepted the good faith of the Parties, it had no reason to pre-
scribe the measure in question.
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7. The question of urgency is also to be looked at from the procedural aspect
in the context of the time left before the constitution of Annex vir arbitral
tribunal. According to Article 3 of Annex viI of UNCLOS, the arbitral tribunal
will be constituted within the next three months. Bearing in mind that the
dispute between the Parties has existed for over three years, nothing has been
advanced to show that the situation has suddenly changed as to aggravate the
rights of either party. The Applicant has availed itself of the judicial process of
the Respondent during the past three years.

(signed) J. L. Kateka
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Declaration of Judge Paik

1. Once the need for the prescription of provisional measures has been estab-
lished, the next question is what the content of such measures should be. In
this regard, the Tribunal finds in paragraph 126 of the present Order that “the
first and the second submissions by Italy, if accepted, will not equally preserve
the respective rights of both Parties until the constitution of the Annexvir arbi-
tral tribunal as required by article 290, paragraphs 1 and 5, of the Convention”.
It then prescribes the measure set out in the operative part (1), which is sim-
ilar in substance, though narrower in scope, to the first submission by Italy.
On the other hand, the Tribunal rejects the second submission by Italy seeking
the immediate lifting of restrictions on the liberty, security and movement of
the two Marines. I concur with the above decision of the Tribunal to accept the
first submission in part but to reject the second. However, given the extensive
argument made by Italy, in particular, with respect to the second submission
and also the fact that, in general, risks to human liberty or life are taken seri-
ously in provisional measure proceedings, I find it necessary to explain a little
further why I do so.

2. The present dispute between Italy and India comes down to the question
which State has jurisdiction over the incident which occurred on 15 February
2012. (As the question of immunity is inextricably linked to that of jurisdiction,
it can be considered to be part of the latter question.) Italy claims a right of
“exclusive” jurisdiction over the incident. On the other hand, India also asserts
a right to exercise jurisdiction and, having taken the two Marines into custody
immediately after the incident, has exercised its criminal jurisdiction over
them ever since then. In a dispute like the present one, in which the very exis-
tence of a right — India’s right to exercise jurisdiction in this case — is contested
between the parties, any provisional measures that preserve the rights of one
party necessarily prejudice those asserted by the other party. The Tribunal
must therefore weigh against each other the respective rights of the parties as
affected by the relief sought. After all, in prescribing provisional measures, the
Tribunal should preserve the rights of both parties to the dispute, rights which
may subsequently be adjudged by the Annex vi1I arbitral tribunal to belong to
“either” party.
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3. The first submission of Italy aims to suspend the exercise of jurisdiction by
India until the final decision of the Annex viI arbitral tribunal, thus to pre-
serve the status quo that existed at the time the dispute was submitted to the
arbitral procedure. The provisional measure to suspend the jurisdiction of
India would certainly preserve the rights of Italy to which, according to Italy,
irreparable prejudice has already been caused, and continues to be caused, by
India’s unlawful exercise of jurisdiction, which lies exclusively with Italy. What,
then, would be the effect that compliance with such a measure might have on
India’s ability to exercise its right?

4. The provisional measure the Tribunal prescribes in the operative part (1) is
similar, though narrower, to the above submission made by Italy. While this
measure would prevent India from continuing to exercise its jurisdiction in
relation to court proceedings, I do not consider that such suspension would
unduly prejudice the rights of India under the circumstances. For one thing,
India, in a sense, upholds the very principle or idea underlying the above mea-
sure, namely that a criminal trial should be suspended while preliminary juris-
dictional issues are decided. In fact, this is why the Supreme Court of India
made the order to the special trial court to keep the criminal proceedings over
the two Marines in abeyance (Supreme Court of India, Order, 28 March 2014).
As a result, the criminal trial before the special court has been stayed since
March 2014, and it was submitted during the hearing that there is no prospect
that the stay will be lifted in the near future. Now that arbitral proceedings
have been instituted to decide the dispute between the Parties over the ques-
tion of jurisdiction, the measure to suspend domestic criminal proceedings
during its pendency would not, in principle or in reality, seriously affect the
rights asserted by India. Thus I find the provisional measure requiring both
Parties to suspend all court proceedings and to refrain from initiating new ones
appropriate for preserving their respective rights under the circumstances of
the present case.

5. On the other hand, the second submission seeks to remove all restrictions
on the liberty of the two accused imposed by India and to secure their pres-
ence in Italy throughout the duration of the arbitral proceedings, thus to pre-
serve, as far as the legal status of the accused is concerned, the status quo ante
that existed before the allegedly unlawful exercise of jurisdiction by India took
place. There is no inherent reason why such a request should not be made or
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granted so long as it is appropriate under the circumstances. Without doubt,
the provisional measure to the above effect would preserve the rights asserted
by Italy with respect to the two Marines, to whom, Italy argues, irreparable
prejudice has been caused and continues to be caused. The question is then:
what would be the consequence of such a measure for India’s ability to exer-
cise the rights it asserts?

6. Exercise of criminal jurisdiction is a duty of the State. It is indispensable to
the maintenance of law and order, a fundamental basis of any society, which
no State can take lightly if it is not to neglect its duty as a State. In exercising
criminal jurisdiction, obtaining the custody of the accused is crucial. Criminal
proceedings without obtaining and maintaining the custody of the accused
would be largely a fiction. Thus the question of the custody of the accused
should be approached with utmost caution. The Tribunal was informed during
the hearing that Indian law precludes a trial in absentia in a case like the
present one (ITLOS/PV.15/C24/2, p. 41, lines 16—20). The second submission, if
accepted, would then deprive India of any possibility, whether actual or legal,
to exercise the rights it asserts over the Enrica Lexie incident during the pen-
dency of the arbitral proceedings because the accused would no longer be sub-
ject to its jurisdiction. Furthermore, to me, requiring India virtually to “hand
over” the accused to Italy goes beyond the function of provisional measures as
interim relief and comes close to prejudging the merits of the dispute.

7. Due to the crucial role of the custody of the accused in the exercise of crim-
inal jurisdiction, it is quite common in most legal systems for restrictions in
one form or another to be imposed on their liberty and movement before the
final determination of guilt. The level and extent of such restrictions may vary
in accordance with the gravity of the alleged offence. In this case, the two
Marines are accused of serious crime and the restrictions on their liberty need
to be assessed in that context. During the hearing, Italy compared the pres-
ent case with several other cases brought before the Tribunal, including the
“Arctic Sunrise” Case, to make its case that the restrictions on the liberty of the
Marines should be lifted immediately to enable them to return to and remain
in Italy. However, there are differences between the present case and those
other cases, the most critical one being the difference in terms of the gravity
of the offence allegedly committed by the accused. In addition, I do not find
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the present case comparable to prompt release cases in which the Tribunal
decides the question of release upon application made under specific provi-
sions of the Convention such as article 73, paragraph 2, and article 226, para-
graph 1, of the Convention.

8. I acknowledge that overly lengthy restrictions on the liberty and move-
ment of the accused should certainly be a concern for the Tribunal, which has
underscored over and again that considerations of due process of law must be
applied in all circumstances (see Juno Trader” (Saint Vincent and Grenadines
v. Guinea-Bissau), Prompt Release, Judgment, ITLOS Reports 2004, p. 17, at
pp- 38-39, para. 77; “Tomimaru” (Japan v. Russian Federation), Prompt Release,
Judgment, ITLOS Reports 2005-2007, p. 74, at p. 96, para. 76; M/V “Louisa” (Saint
Vincent and Grenadines v. Spain), Merits, Judgment, ITLOS Reports 2013, p. 4, at
p. 46, para. 155). During the hearing, the two Parties presented to the Tribunal
different views on what has caused the current impasse. Whatever the cause
may be, this lamentable state is an element that deserves scrutiny in assessing
the provisional measure to be prescribed and has been scrutinized. However, it
should also be recalled that those restrictions have been relaxed and the condi-
tions of the accused made less onerous by the measures taken by the Supreme
Court of India over the past few years.

9. Weighing and balancing the above considerations, I came to the conclu-
sion that the provisional measure to lift immediately all restrictions imposed
upon the liberty of the accused and to allow them to return to and remain
in Italy during the pendency of the arbitral proceedings would not “equally”
preserve the rights of the respective Parties to the present dispute. Moreover,
given that at the heart of the present dispute is the custody of the two accused
Marines, such a measure would amount to prejudging the merits of the case to
be decided by the Annex vi1I arbitral tribunal.

10. Provisional measures are an exceptional form of relief. An applicant can
obtain substantial relief without having to show conclusively the existence of
jurisdiction or the validity of its claims. The provisional measures prescribed
have binding force and the parties to a dispute are thus required to comply with
them. It is unclear whether a party can be compensated for any injury it has
suffered in complying with provisional measures in the event that the rights
in dispute are ultimately adjudged to belong to that party. Given this nature
of provisional measures, the Tribunal should exercise caution in assessing not
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only whether to prescribe provisional measures but also what measures to pre-
scribe. I believe that the decision of the Tribunal partly to accept the first sub-
mission but to reject the second has been made with such caution with a view
to preserving the respective rights of Italy and India under the circumstances
of the present case.

(signed) J.-H. Paik
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Declaration of Judge Kelly

1. Thave voted in favour of the Order of the Tribunal in the case of the “Enrica
Lexie” Incident in full agreement with the considerations and the provisional
measures prescribed therein.

2. However, in prescribing that

...pending a decision by the Annex viI arbitral tribunal...Italy and
India shall both suspend all court proceedings and shall refrain from ini-
tiating new ones which might aggravate or extend the dispute submitted
to the Annex VvII arbitral tribunal or might jeopardize or prejudice the
carrying out of any decision which the arbitral tribunal may render,

the Tribunal falls short of what I believe should have been its logical legal con-
sequence, i.e., the prescription of an additional provisional measure to the
effect of lifting all restrictions ordered by the Indian courts on the liberty and
freedom of movement of the two Marines detained in India and the estab-
lishment by Italy of a similar form of control over them until a decision by the
Annex vI11 arbitral tribunal is adopted, in accordance with assurances given by
the Agent of Italy, Mr Azzarello, during the oral hearing held on 11 August 2015.

3. The cases of these two members of the Italian armed forces, a status that I
believe should not be overlooked, are similar inasmuch as they are restrained
in their freedom and subject to the bail constraints decided by the Indian
courts even if at present the situation of Chief Master Sergeant Massimiliano
Latorre — who is in Italy due to medical reasons — is somewhat different from
the one of Sergeant Salvatore Girone, who remains in India.

4. The fact that the two Marines were never charged notwithstanding the mur-
der allegations made by India is in my opinion a very important element that
should have been taken into consideration. The provisional measure ordered
by the Tribunal which I have quoted will have the effect of freezing the pres-
ent situation of the two Marines inasmuch as the bail conditions determined by
the Indian courts will not be changed. The present situation of Sergeant Girone,
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in detention since 19 February 2012, will likely be maintained until the
Annex viII arbitral tribunal decides which of the two States has jurisdiction
over the incident.

5. I believe that the continuation of the bail restrictions imposed by India on
the two Italian Marines is not acceptable bearing in mind that — for whatever
reasons invoked by India — they have not been charged with murder and that
the criminal law principle of presumption of innocence should apply in this
case.

6. The assumption by India that the lifting of the bail restrictions on the two
Marines granting them the freedom to return to Italy would imply that the
killing of its two nationals will remain unpunished and that, therefore, this
would cause an irreparable prejudice to the rights of India is, in my opinion,
unfounded. As has been stated by Judge Jesus in his separate opinion in this
case, an irreparable prejudice to the rights of India would have been caused if,
and only if, Sergeant Latorre and Sergeant Girone were not to return to India if
the Annex vi1 arbitral tribunal decides that India has jurisdiction in this case.

7. L also believe that the assurances given by the Agent of Italy, Mr Azzarello,
as registered by the Tribunal in paragraph 118 of the Order, should have been
taken into account not only as a basis for the first provisional measure pre-
scribed but also as a basis for the prescription of an additional provisional
measure as I have previously stated.

(signed) E. Kelly
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Declaration of Judge ad hoc Francioni

1. T have joined the decision of the majority on all the preliminary questions
concerning prima facie jurisdiction under article 290, paragraph 5, and admis-
sibility, as well as on the substantive question concerning the existence of the
basic conditions justifying prescription of provisional measures in this case
pending the constitution of the Annex vi11 tribunal.

2. In particular, I fully share the opinion of the majority that this is a legal dis-
pute between Italy and India, that this dispute arises under the Law of the
Sea Convention, that in view of the nature of the dispute the decision on
the applicability of the rule of prior exhaustion of local remedies belongs
to a later stage in accordance with this Tribunal’s jurisprudence (see, in par-
ticular, M/V “Louisa” (Saint Vincent and the Grenadines v. Spain, Provisional
Measures, Order of 23 December 2010, ITLOS Reports 2008—2010, p. 58), that the
rights invoked by the Applicant are “plausible” under international law, and
that there has been no “abuse of legal process” by the Applicant within the
meaning of article 294, nor that any right of Italy to access this Tribunal may
be deemed to have been forfeited because of Italy’s participation in the Indian
judicial process. Recognition by the Tribunal that the rights claimed by Italy
in relation to the exclusive jurisdiction over the Enrica Lexie incident and over
the two members of its armed forces arrested, detained and prosecuted after
the incident meet the plausibility threshold required for the prescription of
provisional measures has led to the further logical step of deciding that under
the circumstances of the case the adoption of provisional measures is appro-
priate and that, in view of preserving the respective rights of the parties to the
dispute, an order for provisional measures should be issued to Italy and India
to the effect that they

...shall both suspend all court proceedings and shall refrain from initiat-
ing new ones which might aggravate or extend the dispute submitted the
Annex V11 arbitral tribunal or might jeopardize or prejudice the carrying
out of any decision which the arbitral tribunal may render.
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3. I concur with this decision. However, the Tribunal has been much at pains
in dealing with two fundamental issues that are at the heart of the granting
of provisional measures: 1) the meaning and scope of the Tribunal’s duty “to
preserve the respective rights of the parties to the dispute .. .” (article 290, para-
graphs 1 and 2) and the requirement of “urgency of the situation” (article 290,
paragraph 5). This has led to the adoption of provisional measures that, in my
opinion, meet only in part the objective of preserving the respective rights of
the parties and of taking into account the urgency of the situation in this spe-
cific case. This is why, pursuant to article 125, paragraph 2, of the Rules, I am
filing this declaration, which does not concern the provisional measures that
the Tribunal has prescribed, which are appropriate and legally necessary, but
rather the measures that the Tribunal has failed to prescribe with regard to
Italy’s second request.

4. With this request, Italy asked the Tribunal to prescribe that India shall take

... all measures necessary to ensure that restrictions on the liberty, secu-
rity and movement of the Marines be immediately lifted to enable
Sergeant Girone to travel to and remain in Italy and Sergeant Latorre to
remain in Italy throughout the duration of the proceedings before the
Annex VII Tribunal.

(Para. 31 of the Statement of Claim and para. 57 of the Request)

The Tribunal has declined to prescribe the measures indicated in the sec-
ond request of Italy mainly on the basis of the explicit argument that grant-
ing such request would have amounted to an anticipation of a ruling on the
merits, which belongs to the Annex vi1r arbitral tribunal. The reasoning of the
Tribunal is also based on the assumption that the circumstances of the case
did not meet the strict test of urgency under article 290, paragraph 5. While I
fully understand the hesitation of the Tribunal in light of the imminent con-
stitution of the arbitral tribunal, which will have competence to deal with the
merits of the dispute and to decide on provisional measures, nevertheless I
wish to state in this declaration why, in my view, the provisional measures pre-
scribed by the Tribunal should also have included the pro tempore lifting of the
restrictions on the liberty of the two marines. To explain this I will first focus
on the need to preserve the respective rights of the parties and then on the
requirement of urgency.

“...To preserve the respective rights of the Parties”
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5. The standard for what is required to “preserve the respective rights of the
Parties” was effectively set by Judge Jiménez de Arechaga as President of the
International Court of Justice in his separate opinion in Aegean Sea Continental

Shelf:

[T]he essential justification for the impatience of a tribunal in granting
relief before it has reached a final decision on its competence and on the
merits is that the action of one party pendent lite cause or threatens a
damage to the rights of the other of such nature that it would not be pos-
sible fully to restore those rights, or remedy the infringements thereof,
simply by a judgment in its favor.

(Order on provisional measures 11 September 1976, Aegean Sea
Continental Shelf (Greece v Turkey) 1.C.J. Reports 1976, pp. 16-17)

6. The Tribunal has recognized that the nature of the rights involved in this
dispute requires the prescription of a provisional measure to the effect that
India and Italy shall suspend the exercise of criminal proceedings and refrain
from initiating new ones which may aggravate or extend the dispute. But how
can such order be effective without a pro tempore lifting of the Indian mea-
sures of constraint on the personal liberty and movement of the two marines,
one of whom is still confined, three and a half years after the incident, in the
premises of the Italian Embassy in Delhi and required to submit to Indian
criminal jurisdiction by periodically reporting to Indian judicial police?

7. Much relevance in de-coupling the two provisional measures requested by
Italy, and in finally denying the second request, has been given by the majority
of the Tribunal to two considerations: first, that the rights of the two marines
are not in imminent danger in light of the fairness and alleged benevolence
shown by the Indian judicial system in dealing with two persons accused of
a serious crime; second, because allowing Sergeant Girone to return to Italy
would prejudice India’s right to exercise jurisdiction in the event of a decision
of the arbitral tribunal finding that Italy and India have “concurrent” jurisdic-
tion over the incident.

8. The argument has also been advanced that allowing the temporary return of

Sergeant Girone to Italy would amount to inappropriate anticipation of a deci-
sion on the merits which belongs exclusively to the Annex vir arbitral tribunal.
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9. On the first point, I do not see how the granting of the second request of
the Applicant would have caused a prejudice to the rights of, or would put an
undue burden on, India pending the adjudication of the merits of the case. On
this question, the majority seems to have accepted the Respondent’s argument
that it would be unrealistic to expect that Italy would return Sergeant Girone
and Massimiliano Latorre to India in the event the arbitral tribunal were to
decide that jurisdiction in this case is vested in Indian courts or that Italy and
India have concurrent jurisdiction over the case.

10. Insupport of this argument it has been repeatedly affirmed that because
of the political sensitivity of the case in Italy, it would be unrealistic to expect
that the Italian authorities would allow the return of the two marines if
this were required by a future award of the arbitral tribunal. In this connec-
tion a misleading reference has been made to a recent ruling of the Italian
Constitutional Court which has declared unconstitutional for breach of fun-
damental rights of the individual a piece of legislation enacted by the Italian
Parliament in order to comply with a decision of the International Court of
Justice (Corte Costituzionale, judgment 238/2014, of 22 October 2014).

12. Inmy view, both these arguments are unfounded and should have been
totally disregarded by the Tribunal.

13.  First, because Italy has undertaken, and placed on the record of these
proceedings, a commitment to unconditionally abide by any final decision of
the Annex VvII tribunal and to return the two marines to India, as it has done
more than once, if required by the final award (Italy’s Agent statement, PV.15/3,
p- 19, I. 35-39). I cannot see how the Tribunal can proceed on the assumption
of Italy’s lack of trustworthiness on this important aspect of the dispute.

14. Second, pursuant to the bail order of the Indian Supreme Court, Italy has
provided surety for each marine and has declared in the course of these pro-
ceedings its readiness to consider further arrangements for the provision of
surety to India, as might have been required by an order of the Tribunal.

15.  Third, any reference to the recent decision of the Italian Constitutional
Court is misplaced and ill-conceived. This is so because that decision con-
cerned a case of undisputed war crimes and crimes against humanity com-
mitted during the Second World War which could not be more far removed
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from the present case, which concerns a conflict of jurisdiction over a mari-
time incident. Further, the judgment of the Italian Constitutional Court shows
exactly the opposite of what India has tried to infer from it. Contrary to India’s
regrettable and repeated assertion that Italy’s promise is tainted by an alleged
disposition to shun compliance with international judgments, the case shows
that Italy not only promptly complied with a decision of the International
Court of Justice (Jurisdictional Immunities of the State (Italy v. Germany: Greece
Intervening), Judgment, 1.CJ. Reports 2012, p. 99), but went as far as to adopt
an ad hoc legislative measure in order to ensure effective implementation of
such decision in its internal legal order. Further, even after the Constitutional
Court’s decision affirming the inalienable right of access to justice for victims
of international crimes, legislative measures have been adopted in order to
ensure that no enforcement measures are taken with regard to foreign States’
assets in violation of the decision of the International Court of Justice in
Jurisdictional Immunities of the State (see Law n. 162, 10 November 2014, Article
19-bis), which was not mentioned by counsel for India, either intentionally or
forlack of adequate information. Italy’s trust in international adjudication and
its commitment to fully comply with international decisions is further con-
firmed by its filing on 25 November 2014 of a declaration of acceptance of the
compulsory jurisdiction of the International Court of Justice under Article 36,
paragraph 2, of the Court’s Statute.

16. Having said this, it is hard to understand what prejudice the rights
invoked by India would have suffered had the Tribunal granted provisional
measures extending to to the situation of the two marines and allowing them
the freedom to return to Italy. India has already allowed the return of the two
marines to Italy more than once and Italy has ensured their return to India.
India’s right to exercise jurisdiction would not have been compromised in the
least by the release of Sergeant Girone pending the determination of the rights
of the Parties by the arbitral tribunal. By India’s own admission, criminal pro-
ceedings are already at a standstill pending the decision of the Supreme Court
of India on jurisdiction.

17. The same cannot be said for the rights of Italy. Italy claims that the
restraints on personal liberty and continuing exercise of criminal jurisdiction
over the Enrica Lexie incident and the two marines constitute a continuous
breach of India’s obligations under the Convention. This is a matter for the
arbitral tribunal to decide. However, in the event of an award favourable to
Italy’s claim of exclusive jurisdiction the prejudice to Italy’s rights would be
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irreparable. The exercise of criminal jurisdiction in the face of Italy’s opposi-
tion and complaint that this constitutes an injury to its sovereign right to its
exercise of competence and punitive powers over members of its armed forces
would not be reversible. The time spent in preventive detention by Sergeant
Girone would not be reparable, considering also the exceptionally long period
of time he has been subjected to measures limiting his personal freedom.

18.  Thisleads me to conclude that the Tribunal had ample reasons for extend-
ing provisional measures to the temporary lifting of restrictions imposed by
India on the personal liberty of the two marines “in order to preserve the
respective rights of the parties to the dispute”.

Urgency

19. There is no dispute that article 290, paragraph 5, makes the prescrip-
tion of provisional measures contingent upon the existence of a situation of
urgency in light of the circumstances of the case. The Tribunal has implicitly
accepted that the circumstances of this dispute meet the test of urgency and
has consequently decided to prescribe provisional measures to the effect “that
both Italy and India suspend all court proceedings and refrain from initiating
new ones which might aggravate or extend the dispute”.

20. However, when the test of urgency was applied to the situation of the two
marines, the Tribunal declined to prescribe provisional measures because, in
the opinion of the majority, that situation “touches upon issues related to the
merits of the case” (para. 132 of the Order).

21. I agree that the issue of maintaining or lifting the measures restricting
the personal liberty of the two marines touches upon the fundamental issue
of who has the right to exercise criminal jurisdiction over the Enrica Lexie inci-
dent. But it would be misleading to assess the “urgency of the situation” only in
the limited time frame of the weeks or months that will pass before the Annex
VII tribunal is constituted and can rule on the question.

22. The assessment of urgency requires that we look at the situation in its
whole context. The incident that ignited this dispute happened three and a
half years ago. The exercise of enforcement jurisdiction by India over a ship
flying the Italian flag and navigating in international waters remains contested
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by Italy. Equally contested is the exercise of criminal jurisdiction by India
over the incident in which the regrettable death of two Indian fishermen has
been attributed to members of Italy’s armed forces deployed on the ship on a
counter-piracy mission in a high risk area. The jurisdictional dispute has not
been resolved by diplomatic means. India remains adamant in its position that
it had a right to intercept the Enrica Lexie in international waters and detain
and prosecute the two marines. In my view, the urgency of the situation is
manifest and the fact that final adjudication of the issue belongs to the merits
does not undermine the case for interim measures of protection of the two
marines after such an exceptionally long period of restriction of their personal

liberty.

23. In point of law, my conclusion is supported by the very precedents of
this Tribunal, such as the M/V “SAIGA” (No. 2), the M/V “Louisa’; and most
recently the “Arctic Sunrise”, which show that the Tribunal has always consid-
ered situations of deprivation of personal liberty as matters of urgency. All the
more so in this case, which is characterized by an exceptionally long period of
time in which restrictions on personal liberty have remained in force, which
has entailed serious health and humanitarian concerns, and which involves
the status of the two marines as members of the armed forces in the exer-
cise of their official functions. I hardly need to recall that the International
Law Commission, in its report on “the immunity of state officials from foreign
criminal jurisdiction”, defines in article 2(f) an act of a State official as “any act
performed by a State official in the exercise of State authority”. (ILC, Report on
the work of its sixty-sixth session, UN Doc. A/CN.4/L.865) The report leaves no
doubt that military personnel in the exercise of their functions are par excel-
lence State officials (ILC, Third Report on the immunity of State officials from
foreign criminal jurisdiction, 2 June 2014, UN Doc, A/CN.4 / 673 (2014), para. 36.

24. Froma policy perspective it would have been appropriate for the Tribunal
to have taken into account, even at the stage of provisional measures, the sta-
tus that members of armed forces enjoy under international law. International
cooperation in countering piracy, terrorism, human trafficking, supporting
peace-keeping, as well as in carrying out humanitarian missions, requires the
overseas deployment of members of the armed forces. It would be disastrous
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for international law if cooperation in these matters were to be stifled by the
perceived risk that members of the armed forces engaged in official duty could
be systematically subjected to the criminal jurisdiction of the coastal State
for incidents occurring in international waters and in the accomplishment of
their official mission. It is regrettable that in written and oral proceedings in
this case the two marines have been called “murderers”. I have objected to this
qualification, which prejudges culpability. But what I want to stress in these
concluding remarks is that the two marines at the centre of this endless dispute
belong to the same military corps whose members every day risk their lives
in search and rescue operations that the Italian navy, and other navies, have
conducted for months in order to mitigate the human tragedy of thousands of
migrants drowning in their attempt to cross the Mediterranean. Giving them
the benefit of the doubt at this stage of provisional measures would have sent
a positive message to the outside world that this Tribunal is fully aware of the
importance of keeping cooperation alive in these crucial matters in view of
the general interest of the international community and beyond the respective
rights of the Parties to this dispute.

(signed) F. Francioni
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Separate Opinion of Judge Jesus

1. I voted for the Order, and I concur with its reasoning. Nonetheless, as it
does not address some issues raised in the context of this case on provisional
measures, I felt that I should state in this brief separate opinion the details of
my position on those issues. They concern the prima facie jurisdiction of the
Annex Vi1 arbitral tribunal, urgency for the prescription of provisional mea-
sures, the preservation of the respective rights of the Parties to the dispute and,
finally, the provisional measures prescribed by the Tribunal.

I will address these issues in the order in which they are listed above.

(a) On the issue of prima facie jurisdiction

2. In order for the Tribunal to entertain a request for provisional measures
pending the constitution of an Annex vI11 arbitral tribunal to which a dispute
has been submitted, it has to satisfy itself that such an arbitral tribunal has
prima facie jurisdiction to deal with the dispute concerning the interpretation
or application of the Convention (see articles 288, paragraph 1, and 290, para-

graph 5).

3. To assess whether the Annex viI arbitral tribunal has prima facie jurisdic-
tion, the Tribunal has only to satisfy itself that the dispute arises out of con-
flicting interpretation or application by the Parties of, at least, one provision
of the Convention and that, on this basis, it is possible or plausible that the
arbitral tribunal will assert its jurisdiction to deal with the case in accordance
with article 288, paragraph 1, of the Convention.

4. In the present case, in the course of the proceedings Italy invoked several
articles of the Convention over which it believes there is a dispute of interpre-
tation and application of the Convention between itself and India concern-
ing the incident on 15 February 2012 involving the Italian flagged vessel Enrica
Lexie and the Indian registered fishing vessel St. Antony, an incident that led to
the unfortunate death of two Indian citizens.
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5. The articles presented by Italy as a basis for the jurisdiction of the Annex vi1
arbitral tribunal include: article 87 of the Convention, on freedom of the high
seas, which is applicable to the exclusive economic zone, the maritime area
where the incident took place, by operation of article 58, paragraph 2, of the
Convention; article 92 of the Convention, making ships sailing under the flag
of one State only subject to its exclusive jurisdiction on the high seas; and arti-
cle 97, on penal jurisdiction in matters of collision or any other incident of
navigation.

6. While Italy maintains, on the basis of those articles, that India breached
the Convention by its “exercise of jurisdiction over the Enrica Lexie” and its
“interference with Italy’s freedom of navigation” and that India also breached
the Convention by its “exercise of jurisdiction over the Enrica Lexie incident
and the Marines notwithstanding Italy’s exclusive jurisdiction over the same
by virtue of the undisputed fact that the incident took place beyond India’s
territorial sea’, India argues that “the Annex viI tribunal that Italy requests be
constituted does not have jurisdiction to rule on the case that it seeks to submit
to it” and that “the subject-matter of the dispute does not fall within the ambit
of the Convention’, contending that “this case is not covered by Article 97"
and that “there was no ‘incident of navigation’ nor any collision between the
two ships”, and arguing that, with reference to the two ships involved, “[t]hey
had no physical contact and Article 97 of the uNcLoSs [...] is irrelevant by
any means’.

7. In my opinion, as is stated in the Order, some of the articles of the
Convention presented by Italy seem to be relevant in establishing the prima
facie jurisdiction of the arbitral tribunal. The opposing views of the two Parties
as to whether or not these articles of the Convention apply to the present dis-
pute confirm that there is, indeed, a dispute concerning the interpretation
or application of the Convention, as referred to in article 288, paragraph 1, of
the Convention. Such a dispute can only be resolved through the competent
means of settlement, which in the present case is the Annex vir arbitral tribu-
nal to be constituted. As a result, I am of the opinion that there is prima facie
jurisdiction of the Annex viI arbitral tribunal and this Tribunal may therefore
entertain the request for provisional measures made by Italy.
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(b) On the issue of urgency

8. To prescribe provisional measures, once it has accepted the prima facie juris-
diction of the Annex vi1 arbitral tribunal to deal with the dispute, the Tribunal
has to satisfy itself that the urgency of the situation requires the prescription of
the requested provisional measures or other appropriate measures, as referred
to article 290, paragraph 5.

9. Italy’s main arguments in favour of urgency were premised on two factors:

(a) thelong-term detention or restrictions on the movement of the two
marines and the effect on their state of health and on the health of
certain of their family members; and

(b) theirreparable prejudice to Italy that will occur if the Indian domes-
tic court proceedings are to continue, in light of the fact that the
Annex v1I arbitral tribunal has been seised of the dispute to deter-
mine which of the Parties has jurisdiction to adjudicate the dispute
concerning the incident.

10. With regard to the first factor, that is to say the issue of the long-term
detention or restrictions on the movement of the two marines, which includes
restrictions preventing them from leaving India’s territory without the authori-
zation of the Indian courts, I am of the view that the Tribunal should have con-
cluded that the urgency requirement under article 290, paragraph 5, had been
met, especially taking into account the effects on the health of the marines and
their family as a result of a detention that has continued without charges for
three and a half years.

1. I share the view that detention or restrictions on the movement of per-
sons who wait excessively long to be charged with criminal offences is, per
se, a punishment without trial. In such situations, every day that a person is
under detention or subject to restrictions on movement is one day too many
to be deprived of his or her liberty. Such situations, assessed in the context of a
request for provisional measures, carry with them a built-in need for urgency,
as considerations of humanity are important in this regard.
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12. I therefore believe that in the present case the urgency requirement was
satisfied and this would have justified the imposition of provisional measures
by the Tribunal, releasing the two marines from the detention or restrictions
on movement that have been imposed on them by the Indian courts, especially
having regard to the guarantees given by the Agent of Italy in his concluding
remarks in the course of the hearings to the effect that Italy undertakes to hand
over the marines to the Indian courts if the Annex v1r arbitral tribunal were to
decide that India has jurisdiction concerning the dispute over the incident.

13.  With regard to the second factor, that is the irreparable prejudice to Italy
that may occur if the Indian domestic court proceedings are to continue, in
light of the fact that the Annex vII arbitral tribunal has been seised of the
dispute to determine which of the Parties has jurisdiction to adjudicate the
dispute concerning the incident, I am of the view that, here again, the urgency
requirement under article 290, paragraph 5, had been met.

14. Indeed, if the Indian court system is to continue with the criminal trial of
the two Italian marines, this might cause irreparable prejudice to Italy’s rights,
as the possible punishment of the imprisonment of the marines would ren-
der ineffective, or even moot, any decision of the Annex vi1 arbitral tribunal
determining which of the Parties has jurisdiction to deal with the incident, in
the event that the arbitral tribunal decided the issue of jurisdiction in favour
of Italy. This alone justifies the urgency of the situation with respect to the
prescription of provisional measures to suspend any exercise of criminal juris-
diction by either of the Parties pending a decision of the arbitral tribunal.

15. It may also be easier for India to halt the ongoing criminal prosecution of
the two marines at this stage, allowing the proceedings of the arbitral tribunal
to run their course, rather than doing it at a much later stage, by which time
the possible transfer of the marines to Italy’s jurisdiction, if that were the deci-
sion of the Annex v1I arbitration, may prove far more difficult.

16.  For these reasons I am therefore of the opinion that there is urgency in
respect of the prescription of provisional measures on both counts.
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() On the issue of preserving the respective rights of the Parties

17. India argues that its right “to continue the judicial process that has been
set in motion” should be preserved and that if the first provisional measure
requested by Italy were granted “the right of India to pursue its judicial review
of the case would be severely prejudiced”, adding that “if granted, Italy’s
second requested provisional measure [...] would prejudice the decision of
the Annex VII Tribunal or preclude its implementation”.

18.  Regrettably, I do not share this view. As a matter of fact, as has been
stated, an objective assessment of the rights of the Parties to be preserved
would indicate that if India were to continue exercising its jurisdiction over
the incident and a final decision were taken by the Indian court that led to
the imprisonment of the two marines or any other form of punishment, such
a decision would, by its very nature, render ineffective any decision that the
Annex v1I arbitral tribunal might take in the case submitted to it to determine
which of the Parties should exercise jurisdiction over the incident, in the event
that the arbitral tribunal decides that it is Italy that has jurisdiction over the
case concerning the incident.

19. It might therefore prove to be difficult, if not impossible, for India to
nullify any decision the Indian court might take in the criminal trial of the
marines. It is evident that, if such situation were to occur, it would indeed
cause irreparable damage to Italy. Therefore, the continued exercise of crimi-
nal jurisdiction by India in this case, pending a decision of the Annex vir arbi-
tral tribunal, does not preserve the rights of Italy.

20. Conversely, and in order to establish a balanced approach to the rights of
the two Parties that need to be equally preserved, one must raise the question
as to what would be the irreparable prejudice to the rights of India if it were
to suspend the exercise of its jurisdiction over the incident and if the marines
were to stay in Italy pending a decision of the Annex vir arbitral tribunal on
which Party has jurisdiction over the case concerning the incident.

21.  In my view, there would be no irreparable damage to India in either situ-
ation, for the following reasons:

(a) If the Indian court trial is suspended pending a decision of the
Annex vII arbitral tribunal, India’s right to resume and conclude
the trial of the marines would be preserved if that arbitral tribunal
were to decide the issue of jurisdiction in favour of India;

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



“ENRICA LEXIE” INCIDENT (SEP.OP. JESUS) 231

(b) On the other hand, if the two marines were allowed to stay in Italy
pending a decision of the Annex vII arbitral tribunal, there would
be irreparable prejudice to the rights of India only if the two marines
did not return to India for trial in the event that the Annex vir arbi-
tral tribunal decided that India has jurisdiction to deal with the
incident. This scenario may not occur since, as has been mentioned,
in his concluding statement, the Agent for Italy solemnly undertook
to send the marines for trial in India if the Annex vir1 arbitration
decided that India has jurisdiction in the case concerning the
incident.

(d) On the measures prescribed

22.  While I am in favour of the measure prescribed by the Tribunal in para-
graph 141 of the Order, stating that “Italy and India shall both suspend all court
proceedings and shall refrain from initiating new ones which may aggravate
or extend the dispute submitted to the Annex vi11 arbitral tribunal or might
jeopardize or prejudice the carrying out of any decision which the arbitral tri-
bunal may render”, I would also have favoured the prescription of a provisional
measure that would have enabled the two marines to be in Italy pending the
decision of the Annex vII arbitral tribunal, for the reasons explained above.

(signed) José Luis Jesus

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



232
Dissenting Opinion of Vice-President Bouguetaia

(Translation by the Registry)

1. The Tribunal has just delivered its Order in the “Enrica Lexie” case, acceding
to Italy’s request and prescribing provisional measures. This is not an easy case:
as seen in the voting, the Tribunal was firmly divided, resulting in five dissent-
ing opinions and five opinions or declarations expressing differing views, in
particular on prima facie jurisdiction and urgency. The case is thus sui generis,
even if some counsel and judges tried to analogize it to the “Louisa” or “Sunrise”
cases.

2. I can understand that the Parties sought to draw on the Convention in all
its provisions in their search for arguments and support for their positions.
Clearly, it would have been necessary to do so were there the slightest connec-
tion between the case and the Law of the Sea Convention. Regrettably, how-
ever, there is not, at least not any I can find, and that is why, I am sorry to say, I
have been unable to join the Tribunal in its decision.

3. I'shall not address all the many issues raised by the case. These (exhaustion
of local remedies, abuse of right and so forth) could have been the subject of
lengthy comment in this opinion.

I shall confine myself to focusing in these few paragraphs on what I find essen-
tial and on what justifies my position.

4. On 15 February 2012, during an incident occurring some 20.5 miles off the
coast of India two Italian marines aboard an Italian-flagged oil tanker opened
fire on an Indian fishing boat, killing two fishermen and seriously damaging
the vessel.

5. On 26 June 2015, pursuant to article 287 of the Law of the Sea Convention,
Italy initiated proceedings against India under Annex vi1 of the Convention.

6. On 21 July, Italy submitted a request to the Tribunal for the prescription
of provisional measures under article 290, paragraph 5, of the Law of the
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Sea Convention in its dispute with India. That provision clearly states: the
“Tribunal... may prescribe, modify or revoke provisional measures in accor-
dance with this article if it considers that prima facie the tribunal which is to
be constituted would have jurisdiction and that the urgency of the situation so
requires” (emphasis added). The Tribunal thus had to satisfy itself that there
was a dispute between the Parties, that the Annex v11 arbitral tribunal would

have prima facie jurisdiction and that the urgency of the situation required the
prescription of provisional measures by the Tribunal.

7. It was easy under the facts and the law to establish the existence of a dispute
between the Parties: the case involves an incident between an Italian tanker
and an Indian fishing vessel and each Party claims jurisdiction over it. It there-
fore fell to the Tribunal to satisfy itself before prescribing provisional measures
under article 290, paragraph 5, that:

— the arbitral tribunal would have prima facie jurisdiction (that is to say, that
the dispute between the Parties concerned the interpretation or application
of the Convention, article 287, paragraph 1);

— the urgency of the situation required that provisional measures be
prescribed.

8. It is on precisely these two points, which are the essential requirements to
be met before provisional measures may be prescribed, that I am in complete
disagreement with the Tribunal.

L Prima facie jurisdiction

9. That the Annex v11I arbitral tribunal would have prima facie jurisdiction is a
condition on the jurisdiction of the Tribunal for the Law of the Sea (article 290,
paragraph 5). In order for the Annex vI1 arbitral tribunal to have jurisdiction,
the dispute must relate to the interpretation or application of the Convention.

10. The Tribunal thus had to satisfy itself at this stage of the proceedings “that
any of the provisions invoked by the Applicant appears prima facie to afford
a basis on which the jurisdiction of the Annex vir arbitral tribunal might be
founded” (paragraph 52 of the Order).
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1. In confining itself to merely rehashing the arguments of the Parties with-
out assessing their weight or implications, the Tribunal has “decreed” the exis-
tence of such jurisdiction, stating “[c]onsidering that, for the above reasons,
the Tribunal finds that the Annex v11 arbitral tribunal would prima facie have
jurisdiction over the dispute” (paragraph 54 of the Order). This sounds like a
premise divorced from any cogent legal reasoning. In fact, within the entire
series of Convention articles enumerated by Italy for the purpose of establish-
ing a relationship between the dispute and the Convention, not one provision
can demonstrate the existence of fumus boni iuris, in the words of counsel for
India.

12. Italy even took care not to quote a single one of these provisions in its
Statement of Claim dated 26 June 2015, knowing full well that they were irrele-
vant to its claim. None of the Convention articles cited by Italy,

— Articles 2 (paragraph 3), 27, 33, 56, 58, 87, 89, 92, 94, 97, 100 and 300, can
effectively and objectively found the prima facie jurisdiction of the Annex
v1I arbitral tribunal. While all its arguments were hopeless, Italy laid partic-
ular stress on article 97 of the Convention, maintaining that “in the event of
an incident of navigation which gives rise to the penal responsibility of any
person in the service of the ship, no penal proceedings may be instituted
against such a person except before the judicial or administrative authori-
ties either of the flag State or of the State of which such person is a national”.
By this ad hominem argument Italy undermines its own position. It repeat-
edly stated that the marines were State officials for whom it claimed a spe-
cial status, incidentally one not provided for in the Convention; they cannot
therefore be considered persons in the service of the ship.

13.  What is more, there was in fact no “incident of navigation” or collision
because there was no physical contact between the two vessels. Shots were
fired from the Italian vessel at an Indian fishing boat registered in India which
was fishing in the contiguous zone; the corpus delicti is to be found on this
vessel.

14. It may be added that article 97 of the Convention is found in Part xi1,
which concerns the high seas, and the incident took place 20.5 miles off the
Indian coast, that is to say in the contiguous zone. The dispute lies completely
outside the scope of article 97 of the Convention.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



“ENRICA LEXIE” INCIDENT (DISS.OP. BOUGUETAIA) 235

15.  In truth, this case is about determining which State has jurisdiction over
a shooting in the exclusive economic zone of India which led to the deaths of
two Indian fishermen. The subject of the dispute does not fall within the scope
of the Convention, which is silent on these questions as well as on those relat-
ing to a use of firearms in the EEZ resulting in the taking of lives.

16.  Ishall not address this aspect of the question but shall merely point out
the conflicting interpretative declarations made by the Parties when ratify-
ing the Convention. In India’s view, “the provisions of the Convention do not
authorize other States to carry out in the exclusive economic zone and on the
continental shelf military exercises or manoeuvres, in particular those involv-
ing the use of weapons or explosives without the consent of the coastal State.”
The incident occurred 20.5 miles off the Indian coast, plainly in the exclusive
economic zone of India.

17. Inashow of the creative ingenuity it exercises so well, the Tribunal never-
theless decided to consider the prima facie jurisdiction of the arbitral tribunal
to have been established. To use a term far from the most elegant perhaps, I
would characterize this jurisdiction as “prefabricated”.

18.  Even so, before prescribing provisional measures the Tribunal still had to
find that the situation was one of urgency (one of the requirements of article

290, paragraph 5).

IL Urgency

19. Italy waited three-and-a-half years from the time of the incident before
applying to the Tribunal for provisional measures. During that period it partic-
ipated in all the proceedings in the Indian courts. Where is the urgency? Have
any new developments justified a finding of urgency? The answer is no.

“

20. Itisspecious to argue that “‘urgency is demonstrated by the fact that the
exercise of jurisdiction’ by India is ‘certain and ongoing’” (paragraph 98 of the
Order): the proceedings in India have been stayed and India has undertaken
to refrain from any action pending the decision of the arbitral tribunal, which
is to be rendered within four months at the latest. And be it noted at this junc-
ture that the Special Court of India will have to rule on immunity and on its
own jurisdiction before opening the criminal trial and that Italy will be able to

assert its claim of exclusive jurisdiction before that Court.
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21.  The Additional Solicitor General of India himself confirmed before the
Tribunal that the Supreme Court had indeed stayed the case and that “[i]t
would not be going too far to say that until the tribunal is constituted and hears
the matter, there is no compelling assumption that the matter will be taken up
and that there will be an adverse decision against” Italy (PV.5/2, Narasimha,

pp. 1213, lines 47-2).

22. But then, in view of the purported detention of the marines and the
circumstances in which they find themselves, it is maintained that urgency
“can be humanitarian”. Mr Latorre is now in Italy, where he is recovering in the
bosom of his family from the illness for which he has received extensive treat-
ment thanks to the many leaves to return to Italy so generously granted him
by the Indian Supreme Court. He is currently benefiting from an authorization
which will expire on 13 January 2016 and is eligible for extension.

23.  Mr Girone, the other marine, is living an untroubled life in the Italian
Embassy in New Delhi, where he sees family and friends, and he has already
returned twice to Italy thanks to the benevolence of the Indian courts. What is
more,

the urgency of authorizing him to go back to and stay in Italy is belied by
his own behaviour ... he formally withdrew his interim application seek-
ing to relax bail conditions so that he may be allowed to travel to Italy.
(paragraph 105 of the Order)

24. In masterly cryptic terms the Tribunal finds “mezza voce” that there is
urgency without using the word even once in its reasoning. It confines itself
merely to considering “that the above consideration requires action on the
part of the Tribunal to ensure that the respective rights of the Parties are duly
preserved” (paragraph 107 of the Order).

25. This suspicious lack of candour is certain to give rise to much question-
ing of the supposed urgency.

26. India argued, in vain, that “well-being and humanitarian considerations
in favour of persons accused of a serious crime have to be balanced with that of
the victims of the crime” and that “[i]t is a generally accepted principle that the
latter should prevail in case of conflict” (paragraph 94 of the Order). The effort
went to waste and this comes as no surprise since urgency no longer obtains
in respect of the Indian fishermen: they are dead!!! That perhaps explains the
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selective invocation of humanitarianism. Here again, I regret that I am unable
to bring myself to go along with the reasoning of the Tribunal when it finds
“urgency” where there is none.

27. I shall conclude this note with a few comments on the plausibility of
the rights of the Parties and on the impact of the measure prescribed by the
Tribunal.

28. The Tribunal acknowledges that, “before prescribing provisional mea-
sures, [it] does not need to concern itself with the competing claims of the
Parties, ... it needs only to satisfy itself that the rights which Italy and India
claim and seek to protect are at least plausible” (paragraph 84 of the Order).

29. Once it has found that these rights are plausible, the Tribunal may pre-
scribe provisional measures only if “there is a real and imminent risk that irrep-
arable prejudice could be caused to the rights of the parties to the dispute
pending such a time when the Annex v11 arbitral tribunal to which the dispute
has been submitted is in a position to modify, revoke or affirm the provisional
measures” (emphasis added) (paragraph 87 of the Order).

30. There is nothing in this dispute to suggest that there is a real and immi-
nent risk of irreparable prejudice to the rights of the Parties. Were there such
a risk, the Tribunal should have weighed the respective rights of the Parties to
determine which Party would suffer the greater prejudice and which would be
excessively burdened.

31.  Asthe Special Chamber of the Tribunal made clear in its Order of 25 April
2015, “the decision whether there exists imminent risk of irreparable prejudice
can only be taken on a case by case basis in light of all relevant factors” (Order
of 25 April 2015, paragraph 43).

32. On one side, we have two victims whom no form of reparation can bring
back to the widows and orphans whom they left in India and who wait to see
justice done; on the other, two marines living in the circumstances described
above and taking advantage of the generosity of the Indian courts and the
benevolent protection of their own country.
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33. Regrettably, the provisional measure prescribed by the Tribunal upsets
the balance between these rights. While addressed to both Parties, it in fact
burdens only India, implicitly denying it any jurisdiction over the dispute.
India alone has undertaken investigations and judicial proceedings and it will
have to discontinue these pursuant to the Order of the Tribunal.

34. In implicitly removing the two Italian marines from Indian jurisdiction,
the provisional measure in reality amounts to a preliminary judgment.

35. As worded, the provisional measure ordered can be read in two ways,
both problematic:

— Either Italy will interpret the measure ordering that all court proceedings be
suspended and no new ones initiated as lifting all restrictions on Mr Girone,
and it seems obvious that Italy will waste no time in adopting this interpre-
tation; the marine will be fully free to go back to Italy without any guarantee
of his return should the arbitral tribunal find that jurisdiction lies with the
Indian courts.

— Or India will interpret the measure as suspending judicial proceedings
alone and having no effect on the administrative measures imposed on Mr
Girone, and he will therefore have to remain in India pending the decision
of the arbitral tribunal.

36. This is the kind of unfortunate situation that can arise when matters are
decided on an extra-legal basis or when the law is applied loosely. This is why
a judge must never stray from the requisite impartiality and the strict applica-
tion of existing legal standards.

37. In this dispute the Tribunal would been better off applying the law and
the law alone; it preferred to seek “an arrangement” that will in fact satisfy no
one. Even the judge ad hoc chosen by Italy, Mr Francioni, has stated that he is
not fully satisfied with the measure (see the Declaration of the judge ad hoc).

38. Even though the Enrica Lexie incident occurred at sea, even though it
involved two vessels, even though the Tribunal did its best to identify legal
solutions in humanitarian law, human rights law and general international law,
it remains that this is an incident calling into play two conflicting claims of
jurisdiction over a crime and bearing no relation to the provisions of the Law
of the Sea Convention. Regrettably, the Convention does not cover situations
of this kind.
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39. A number of dissenting voices needed to be heard in response to the
approach taken by the Tribunal. The dissent by the holder of the vice-presidency
may seem odd given the awkward position in which it places its author, but it
nevertheless attests to the robust health and credibility of an institution ever
working for the development and progress of the law of the sea.

(signed) B. Bouguetaia
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Dissenting Opinion of Judge Chandrasekhara Rao

1. Idisagree with the decision of the International Tribunal for the Law of the
Sea (hereinafter “the Tribunal”) mainly on the question of the need in this case
for prescription of provisional measures in terms of article 290, paragraph 5, of
the Convention.

2. This case was brought to the Tribunal by Italy under article 290, paragraph 5,
of the Convention. This paragraph lays down two conditions to be satisfied
before the Tribunal may prescribe provisional measures: the Tribunal must
consider first that prima facie the Annex vi1 arbitral tribunal would have juris-
diction and second, the “urgency” of the situation requires the prescription of
provisional measures.

3. Explaining the essential elements of “urgency”, the Special Chamber of the
Tribunal (hereinafter “the Special Chamber”) in Ghana/Céte d’Ivoire summa-
rized the legal position as follows:

Considering, in this regard, that urgency is required in order to exercise
the power to prescribe provisional measures, that is to say the need to
avert a real and imminent risk that irreparable prejudice may be caused
to rights at issue before the final decision is delivered (see Construction of
a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica);
Certain Activities Carried Out by Nicaragua in the Border Area (Nicaragua
v. Costa Rica), Provisional Measures, Order of 13 December 2013, I1.CJ.
Reports 2013, p. 398, at p. 405, para. 25).!

1 See Delimitation of the maritime boundary in the Atlantic Ocean (Ghana/Céte d’Ivoire),
Provisional Measures, Order of 25 April 2015, ITLOS Reports 2015, to be published, para. 42.
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4. Accordingly, the Tribunal is required to examine whether there is a risk of
“irreparable prejudice” to rights at issue in this case, whether such a risk is
“real and imminent’, and whether the “urgency” is such that the provisional
measures are required “pending the constitution” of the Annex viI1 arbitral
tribunal.

5. The Special Chamber referred to above also held that the requirements of
article 290, paragraph 5, must be evaluated “on a case by case basis in light of
all relevant factors”.

6. In this connection, two essential factors need to be underlined. Provisional
measures cannot be prescribed merely on a finding that there is a possibility of
prejudice to the rights in issue. In order for such measures to be prescribed, it
is necessary to find that there is “a real and imminent risk” of irreparable preju-
dice being caused to rights at issue and that, more importantly, such prejudice
could occur before the Annex vi1r arbitral tribunal would be able to deal with
rights at issue. Though it is difficult to indicate precisely when the Annex viI
arbitral tribunal could be constituted, it is reasonable to presume that it would
be constituted in the next couple of months. The urgency of the situation has
to be assessed not on a long-term basis but with reference to the short period
involved before the Annex v1I arbitral tribunal is constituted.

7. The question here is: has Italy established that the “urgency” of the situa-
tion in this case warrants the prescription of provisional measures?

8. Ttaly submitted its Request for the prescription of provisional measures
under article 290, paragraph 5, on 21 July 2015. It needs to prove that the
“urgency” of the situation called for provisional measures as on that date.

9. This case has been pending in Indian courts for nearly three-and-a-half
years. Both Italy and the two marines have filed a number of petitions in
these courts to slow down the legal process and thereby delay the criminal
trial. More recently, the accused marines filed Writ Petition 236 of 2014 in the
Supreme Court of India on the issues of jurisdiction and immunities. This led
the Supreme Court to stay the trial proceedings before the Special Court which
was constituted to try the case expeditiously.
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10.  On 26 June 2015, Italy notified a Statement of Claim instituting proceed-
ings against India before an arbitral tribunal to be constituted under Annex vi1
to the Convention. On 8 July 2015, Italy filed an application in the Supreme
Court of India for deferment of the writ petition mentioned above pending the
award of the Annex vII arbitral tribunal in the present case and for an exten-
sion of the stay of the accused Mr Latorre in Italy until the final settlement of
claims in the arbitration proceedings. The Supreme Court has scheduled the
next hearing for 26 August 2015.

1. Even before the Supreme Court of India could consider the deferment
application, Italy approached the Tribunal with a Request for provisional
measures.

12.  On the date the Request for provisional measures was filed with the
Tribunal, was there a “real and imminent risk” that India or its courts would
cause irreparable prejudice to rights claimed by Italy before the Annex vII
arbitral tribunal could deal with this case? In short, was the Italian Request
justified by the “urgency of the situation” on the date it was filed? What was the
“real and imminent risk” that Italy was seeking to avert on that date?

13.  If the case was being litigated in the Indian courts for nearly three-and-
a-half years and Italy had not deemed there to be any “urgency” in terms of
article 290, paragraph 5, of the Convention, what happened suddenly to justify
its Request on grounds of “urgency”?

14. Italy gave two reasons for finding “urgency”. First, it drew attention to a
statement made on 31 May 2015 by India’s Minister of External Affairs, which
reads as follows:

So far as the marines is concerned, we have repeatedly conveyed to Italy,
you please join us in judicial process. The matter is sub judice. So far, they

have not even joined the judicial process. If they join our judicial process,
things can move forward.2

2 ITLOS/PVas5/C24/3, p. 7.
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15.  Italy argues that this statement made them realize that:

there was no scope for the Indian Government to engage in further dis-
cussions about a political settlement. This is the reason why Italy insti-
tuted Annex vII proceedings on 26 June.3

(emphasis added)

16. It is surprising that Italy took more than three-and-a-half years to realize
that in this case there was no prospect of “political settlement”. It is highly
improper to assume that Italy was not aware that the offence complained of
is murder, that murder is not a compensable offence, and that the matter is
also sub judice. As India’s Minister of External Affairs stated, this position was
“repeatedly conveyed to Italy”. Accordingly, the Italian claim that it was only
when India’s Minister of External Affairs made the statement on 31 May 2015
that it became clear to them that there was no longer any prospect of a negoti-
ated situation is totally untenable.

17.  Let us turn to the second reason given by Italy. Explaining why it took
more than three years to institute the arbitration proceedings, Italy stated: “[t]
he well-foundedness of the application must be assessed without reference
to the issue of delay in filing it"# This is a strange argument. If the Request for
provisional measures is not filed when the urgency of the situation so requires,
and delay is allowed to occur, such delay would undermine the “urgency”
requirement in article 290, paragraph 5, of the Convention. In any view of the
matter, the “urgency” requirement has never been satisfied in the facts and
circumstances of this case.

18. It must also be ascertained whether there is a real and imminent risk
that irreparable prejudice may be caused to the rights of Italy if no provisional
measures are prescribed in the next few months before the Annex vir arbi-
tral tribunal is constituted. It will be relevant to examine the factual position
on the eve of Italy’s Notification instituting proceedings before the Annex vi1
arbitral tribunal.

3 ITLOS/PVas5/C24/3, p. 8.
4 ITLOS/PVi5/C24/3, p.18.
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19. The Special Court established by the Supreme Court on 18 January 2013
had been in abeyance since 28 March 2014. There was thus no prospect of
imminent criminal proceedings against the two marines. The Supreme Court
has yet to dispose of the deferment application filed by Italy on 8 July 2015.
Even if the proceedings in the Supreme Court are permitted to continue, either
the Supreme Court or the Special Court will first have to determine the ques-
tions of jurisdiction and immunity of the two marines before criminal pro-
ceedings could commence. Even if it were concluded for the sake of argument
that the competent court decides that there is jurisdiction, it would be fanci-
ful to imagine that the criminal proceedings would be completed before the
Annex vI1 arbitral tribunal could deal with the case. As noted earlier, it is not
enough that there is a possibility of prejudice; it is essential to establish that
there is a “real and imminent risk” that irreparable prejudice may be caused to
rights at issue before the Annex vi11 arbitral tribunal could deal with this case.
The Tribunal has failed to establish that there is such real and imminent risk
justifying the prescription of provisional measures.

20. Referring to the fact that the Supreme Court has actually stayed the
Special Court proceedings, the Additional Solicitor General of India stated
that “[i]t would not be going too far to say that until the [Annex vi1] tribunal
is constituted and hears the matter, there is no compelling assumption that
the matter will be taken up and that there will be an adverse decision against
them” i.e., the two marines.5

21.  In any view of the matter, of the two accused marines, Sergeant Latorre
is already in Italy on health grounds and he is authorized to stay there until 15
January 2016. The Additional Solicitor General of India assured the Tribunal: “It
is not our case that he should come back if his health does not permit him to
do that at all”.6

22. The case of the other marine, Sergeant Girone, stands upon a different
footing. There are no allegations of ill-treatment in respect of him. He lives
in the comfort of the residence of the Italian Ambassador in New Delhi. He
withdrew his application in the Supreme Court seeking to relax bail conditions

5 ITLOS/PVis/C24/2, pp. 12-13.
6 Ibid.
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thereby enabling him to travel to Italy. The Supreme Court disposed of his
application as withdrawn. How can Italy argue that there is a situation of
urgency regarding Sergeant Girone as of 21 July 2015 when he had unilaterally
withdrawn a petition in the Supreme Court for the relaxation of his bail in
December 20147

23.  What is more, even if Sergeant Girone is allowed to travel to Italy, it is
highly improbable that Italy will oblige him to return to India to stand trial, if
required, since on two occasions, as India has pointed out, Italy has betrayed
solemn promises made to the Supreme Court of India. Further, the Indian
courts have to bear in mind the public interest in ensuring that justice is
done for the two dead fishermen and that nothing is done which would make
impossible the implementation of the final decision of the Annex vi1r1 arbitral
tribunal.

24. The record in this case shows that there is absolutely no “real and immi-
nent risk” that irreparable prejudice will be caused to Italy’s rights before the
Annex vi1 arbitral tribunal would be able to deal with the case.

25. Inview of the above, there is no “urgency” such as that required to justify
the exercise of the power to prescribe provisional measures. Though it appears
that the measure prescribed by the Tribunal is addressed to both parties, it is
actually addressed only to India. The measure prescribed by the Tribunal in
this case is entirely one-sided and is not well-founded in law.

(signed) P. Chandrasekhara Rao
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Dissenting Opinion of Judge Ndiaye

(Translation by the Registry)

(Submitted in accordance with article 30, paragraph 3, of the Statute and arti-
cle 8, paragraph 4, of the Resolution on the Internal Judicial Practice of the
Tribunal)

Having, to my great regret, been unable to join in the Order of the Tribunal, I
find it necessary to express my dissenting opinion. In this opinion consider-
ation will be given to the procedural requirements applicable to this case, Case
24 concerning The “Enrica Lexie” Incident (Italy v. India), request for the pre-
scription of provisional measures under article 290, paragraph s, of the United
Nations Convention on the Law of the Sea.

1. In Case 24 the International Tribunal for the Law of the Sea (the Tribunal)
has been seised of a request, submitted pursuant to article 29o, paragraph 5, of
the Convention, from Italy for the prescription of provisional measures.

2. The Tribunal must therefore determine whether or not there is a dispute
and whether the procedural requirements under article 290, paragraph 5, of
the Convention have been met, before deciding whether the Annex vir arbitral
tribunal would have prima facie jurisdiction to entertain the case and, in con-
sequence, whether the Tribunal has the power to prescribe provisional mea-
sures should the circumstances so require.

The dispute: Legal regime

3. Failing a definition of “dispute” in the statutes of international courts and
tribunals, their case law must be looked to to ascertain the applicable legal
regime, because the role of courts and tribunals in adjudicating cases requires
them to hear disputes, which must be settled on the basis of the law. This
means that there must be a dispute and it must be justiciable.
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4. According to the 1¢J:

A dispute is a disagreement on a point of law or fact, a conflict of legal
views or of interests between two persons.

(Mavrommatis Palestine Concessions, Judgment No. 2,1924, PC.L], Series A,
No. 2, p.11).

5. Whether there exists a dispute in a particular case is a matter for “objective
determination” by the Court.

(Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First
Phase, Advisory Opinion, 1.CJ. Reports 1950, p. 74)

6. “It must be shown that the claim of one party is positively opposed by the
other”

(South West Africa, Preliminary Objections, I1.C,J. Reports 1962, p. 328)

[Armed Activities on the Territory of the Congo, I.CJ. Reports 2006, para. 90, p. 40]

7. In the words of the Court: “The Court’s determination must turn on an
examination of the facts. The matter is one of substance, not of form.”
[Georgia/Russian Federation, Preliminary Objections, Judgment of 1 April 201,
para. 30]

8. In principle, the dispute must be in existence at the date the application is
submitted to the Court.
(Aerial Incident at Lockerbie, 1.CJ. Reports 1998, paras. 42—44)

9. As for its subject-matter, the dispute must “concern... the interpretation or
application of th[e] Convention” and be submitted in accordance with Part xv
of uncLOS.

10. Asstated by the 1¢:

on a request for provisional measures the Court need not, before decid-
ing whether or not to indicate them, finally satisfy itself that is has juris-
diction on the merits of the case,...yet it ought not to indicate such
measures unless the provisions invoked by the Applicant appear, prima
facie, to afford a basis on which the jurisdiction of the Court might be
founded.
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The Court must

give ... the matter the fullest consideration compatible with the require-
ments of urgency imposed by a request for the indication of provisional
measures.

(Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America), Provisional Measures, Order of 10 May 1984,
I.CJ. Reports 1984, paras. 24 and 25).

1. According to the Applicant,

The dispute submitted to an Annex v1I arbitral tribunal concerns an inci-
dent that occurred approximately 20.5 nautical miles off the coast of
India involving the MV Enrica Lexie, an oil tanker flying the Italian flag,
and India’s subsequent exercise of jurisdiction over the incident, and
over two Italian Marines from the Italian Navy, Chief Master Sergeant
Massimiliano Latorre and Sergeant Salvatore Girone (the “Marines”),
who were on official duty on board the Enrica Lexie at the time of the
incident (the “Enrica Lexie Incident”).

(Request, para. 3)

12. India acknowledges that the event which is at the origin of the dispute
took place in the Indian EEz and involved the M/V Enrica Lexie, an oil tanker
flying the Italian flag. It is also accepted that India envisages exercising juris-
diction over the marines (Response, para. 1.5).

According to the Respondent:

Suffice it to say ... that Italy’s silence seriously distorts reality and do[es]
not permit the Tribunal to correctly understand the subject-matter of the
dispute, which actually centres upon the murder by two Italian Marines
embarked on the MV Enrica Lexie, of two Indian unarmed fishermen
embarked on the Indian fishing vessel St. Antony, a fishing vessel properly
registered in India and fully permitted to be fishing in India’s EEZ, which
was also damaged by the use of automatic weapons by the two Marines.

(Response, para. 1.6)
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13. Inresponse, the Applicant asserts:

We agree that the most regrettable deaths of the two Indian fishermen
require investigation and, as appropriate, prosecution, and the Prosecutor
of the Military Tribunal in Rome has an open investigation for the crime
of murder that must be pursued to its conclusion. But there is an ante-
cedent issue that requires prior determination, which is the subject-
matter of the dispute between Italy and India, namely, who has
jurisdiction to pursue the investigation and, as appropriate, prosecution,
and what account is to be taken of the immunity of State officials. ...
The marines contest the allegation that they fired the shots that killed the
unfortunate Indian fishermen. It is not accepted that the fatal shooting
took place from the Enrica Lexie....[A]nd, I must emphasize, the
marines have not even been charged with murder underIndianlaw.... [A]
person is not guilty of an offense unless and until convicted by a properly
constituted court or tribunal on the basis of charges of which they are
informed in a timely manner and to which they have had an opportunity
to respond.

(Second Round, Tuesday, 11 August 2015, Speech 1, Reply submissions, Sir
Daniel Bethlehem, pp. 1-2)

The principle thus stated is a fundamental one of criminal law: presumption
of innocence!

14. To identify the evidence relating to the existence of a dispute between
the Parties, the Tribunal must ascertain:

(a) whether the case file shows that there is a disagreement between the two
States on a point of law or fact;

(b) whether this disagreement concerns “the interpretation or application”
of the Convention;

(c) whether the disagreement existed at the date the application was filed.
(Georgia/Russia, para. 32)

15. It can be seen that there is disagreement on the following points:
. exercise of jurisdiction as between the coastal State and the flag State;
. exercise of law enforcement authority as between the two States, and specif-

ically the question of prosecuting;
. substance of the norms;
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. conflict over how the acts should be characterized;

. attributes of sovereignty, with the question of absolute immunity for one
party and functional immunity for the other; and finally

. dispute over the choice of forum.

16. At the critical date do the acts at the root of Case 24 fall within the scope
of the Respondent’s internal law of criminal procedure or do they not?

If so, were the Tribunal to uphold the claims of the Applicant, would this con-
stitute interference by the Tribunal in the substance of criminal proceedings
pending in the Indian courts?

How should the actions taken by the Applicant and those taken by its nation-
als in the context of the Respondent’s legal system be interpreted in interna-
tional law?

All these questions reflect on the existence or not of a dispute under interna-
tional law.

17.  Whenseised of arequestunderarticle 290, paragraph 5, of the Convention,
the Tribunal may prescribe, modify or revoke provisional measures.. . if it con-
siders that prima facie the arbitral tribunal which is to be constituted would
have jurisdiction and that the urgency of the situation so requires. That in
essence is what this article says.

18. In order to satisfy these two procedural conditions, the Tribunal must:
establish a close link between (i) the alleged basis of jurisdiction necessary
to enable the Annex vir arbitral tribunal to hear the case on the merits and
(ii) the claims asserted by the Applicant; and verify that there is the required
correlation between the claim on the merits and the request for the prescrip-
tion of provisional measures. The Tribunal must also carefully establish the
facts of the case and their relevance so that it can determine whether or not
the urgency of the situation requires the prescription of provisional measures.

19. The fundamental legal issue in this dispute, and both Parties so recog-
nize, is the exercise of jurisdiction, that is to say the competence to act in the

matter.

. In the view of Italy: “the subject-matter of the dispute between Italy and

India [is] who has jurisdiction to pursue the investigation and, as appropri-
ate, prosecution, and what account is to be taken of the immunity of State
Officials”.
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. In that of India: “The only legal issue is to know what State or States —
because there could be concurrent jurisdiction — has or have jurisdiction to
try the perpetrators of this shooting, which led to the death of two Indian
fishermen”.

What do the Parties argue?

Italy

Italy claims, pursuant to UNCLOS, in particular Parts 11, v and vi1, and
notably Articles 2(3), 27, 33, 56, 58, 87, 89, 92, 94, 97, 100 and 300 of the
Convention, and customary international law, that India has breached its
international obligations (Request, para. 29, see also PV.15/C24/1).

In the Statement of Claim dated 26 June 2015 (Annex A to the Request),
Italy states:

In accordance with the provisions of UNCLOS, Italy respectfully requests
the Annex vi1 Tribunal to adjudge and declare that:

(a) India has acted and is acting in breach of international law by
asserting and exercising jurisdiction over the Enrica Lexie and the Italian
Marines in connection with the Enrica Lexie Incident.

(b) The assertion and exercise of criminal jurisdiction by India is in vio-
lation of India’s obligation to respect the immunity of the Italian Marines
as State officials exercising official functions.

(c) It is Italy that has exclusive jurisdiction over the Enrica Lexie and
over the Italian Marines in connection with the Enrica Lexie Incident.

(d) India must cease to exercise any form of jurisdiction over the Enrica
Lexie Incident and the Italian Marines, including any measure of restraint

with respect to Sergeant Latorre and Sergeant Girone.

(e) India has violated its obligation under the Convention to cooperate
in the repression of piracy.
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(See Statement of Claim, para. 33, Annex A to the Request)

The combination of such juxtaposed conducts and attitudes unquestion-
ably reveals a disagreement between Italy and India which amounts to a
dispute over the interpretation and application of the Convention and
the international rules invoked by Italy in the present proceedings (PV.i5/
C24/1, see also PVa5/C24/1, p. 20, L. 4-7).

It [India] even invokes its declaration under article 310 of the Convention.
These are clearly matters for the merits (PV.15/C24/1)

Italy considers that the law and the facts of the present case manifestly
show that the Annex v1I tribunal under constitution will have more than
simply prima facie jurisdiction over the merits of this dispute (PV.s/
C24/1, PVas5/C24/1, p. 21, 1. 42—45).

India’s argument seems to confuse the prima facie jurisdiction require-
ment with the separate requirement that the rights claimed be at least
plausible. In considering prima facie jurisdiction, India states that “the
question of the dispute does not fall within the jurisdictional scope of the
Convention”. India seems to be arguing that there is no dispute between
the Parties “concerning the interpretation or application of [the]
Convention”. In this connection it focuses on the allegations put forward
by Italy under article 97 and on the immunity of State officials (PV.s/
C24/1, p. 22, 1. 11—20, PVa5/C24/1, p. 18, 1. 50 and 51, and p. 19, |. 1 and 2).

On the prima facie test, see PV.a5/C24/1, pp. 28—36.

India

[T]he Annex v11 tribunal, which Italy requests be constituted, does not
have jurisdiction to rule on the case that it seeks to submit to it (PV.i5/
C24/2, pp.13-14).

India agrees that the event which is at the origin of the dispute took place
in the Indian EEZ and involved the MV Enrica Lexie, an oil tanker flying
the Italian flag. It is also accepted that India envisages to exercise jurisdic-
tion over the Marines (Written Observations, para. 1.5).
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[T]he subject-matter of the dispute does not fall within the ambit of the
Convention. ... Italy mischaracterizes the subject-matter of the dispute,
which is not an incident of navigation, let alone a collision, in the high
seas, but a murder committed by two Italian nationals of two Indian
nationals in a maritime area under the jurisdiction of India (Response,
para. 3.5; on the subject-matter of the dispute see also Response, para. 1.6
and PVa5/C24/2, p. 14, 1. 11-16).

Professor Tanzi went to a great deal of trouble yesterday to demonstrate
that there was a dispute between India and Italy. Well, I am happy to
grant him that — but a dispute about what? (PV.15/C24/4, p. 10, . 5-7).

The only legal issue is to know what State or States — because there could
be concurrent jurisdiction — has or have jurisdiction to try the perpetra-
tors of this shooting, which led to the death of two Indian fishermen. In
this respect the Montego Bay Convention is silent (PVa5/C24/4, p. 11,
1. 9-12).

India denies that Italy can invoke the benefit of any immunities recog-
nized by UNCLOS in favour of the two Marines concerned (Response,

para. 3.5).

No one denies that the Italian marines were on board a merchant vessel.
Therefore, the Government of India was not obliged to recognize their
claim of immunity under the Convention or any other principle of inter-
national law (PVa5/C24/2, p. 2, 1. 32—38; see also PV.5/C24/2).

3.1.1 Alleged breaches of provisions of the Convention

Italy

India’s breaches of the provisions of uncLos follow, inter alia, from:
(a) India’s unlawful arrest and detention of the Enrica Lexie; (b) India’s
interference with Italy’s freedom of navigation; (c) India’s exercise of
jurisdiction over the Enrica Lexie Incident and the Marines notwith-
standing Italy’s exclusive jurisdiction over the same by virtue of the
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undisputed fact that the Incident took place beyond India’s territorial
sea, some 20.5 nautical miles off the Indian coast; (d) India’s exercise of
criminal jurisdiction over the Italian Marines, who, as State officials exer-
cising official functions pursuant to lawful authority, are immune from
criminal proceedings in India; and (e) the failure to cooperate in the
repression of piracy by exercising criminal jurisdiction over the Enrica
Lexie Incident and the Italian Marines (Request, para. 30, see PVa5/C24/1,

p- 4 1. 25-30).

India

Italy seizes on the pretext of its Request for the Prescription of Provisional
Measures to develop arguments made in its Statement of Claim as to the
substance of the case. India will not do so since it is [in] contradiction
with the clear prescriptions of Article 290 of the uNncLoOS, which limits
the purpose of provisional measures to preserving “the respective rights
of the parties to the (...) dispute pending the final decision”. Nonetheless,
India makes it very clear that its abstention to refute Italy’s arguments
related to the merits does not imply any acceptance of those arguments
(Response, para.3.1).

It is not sufficient just to enumerate a whole lengthy litany of provisions
of this that might have a vague linkage with the facts and causes, as
Professor Tanzi and Sir Michael did this morning, to establish the juris-
diction of the Court. The real question is whether or not the dispute
between the Parties is covered by one or some of the provisions of the
Convention. Prima facie this is not the case if you focus on the real sub-
ject-matter of the dispute (PVi15/C24/2, p. 14, 1. 23—27).

Italy’s request to enjoin any further Indian judicial and administrative
actions would also effectively prejudge claims (b), (c) and (d) advanced
in Italy’s Notification (claim (e) will be addressed with respect to Italy’s
second provisional measures submission) (Response, para. 3.55).

The essence of these claims centres on whether the Indian courts have
jurisdiction over the incident and whether the Italian Marines enjoyed
immunity from suit although the claims are cast in terms of alleged
breaches of the uncLoOs (Response, para. 3.55).
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Concerning the specific claims set forth in the Statement of Claim:

On article 2 of the Convention, see PV.a5/C24/4, p. 10, L. 20.

On the alleged violation of article 27, paragraph 5, of the Convention:
The premise that India used ruse and coercion to cause the vessel to
berth at the Kochi anchorage is completely untrue... given that two
unarmed Indian fishermen had been killed ... it was appropriate for
India to seek to question the individuals on board for their version of

this serious event (Response, para. 3.50).

There was no ruse, no coercion, as alleged by Italy (PV.i5/C24/2, p. 1,
1. 50).

With respect to the marines, Italy never claimed that India did not
have the right to interrogate them (Response, para. 3.51).

Italy has provided no evidence of the institution of proceedings
against the two marines in Italy (Response, para. 3.53).

On article 33 of the Convention, see PV.15/C24/4, p. 10, 1. 22.

On articles 56 and 58 of the Convention, see PV.15/C24/4, p. 10, 1. 22—26.
On articles 87 and 89 of the Convention, see PV.15/4, p. 10, 1. 28/29.

On article 92 of the Convention, see PV.15/4, p. 10, . 29—36.

On article 94 of the Convention, see PV.15/4, Pellet, p. 10, 1. 38—40.

On the alleged violation of article 97, paragraph 3, of the Convention:

This case is not covered by Article 97 of the uncLos, but rather is
about a double murder at sea (Response, para. 1.11).
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There was in reality no ‘incident of navigation), nor any collision
between the two ships. They had no physical contact and Article 97 of
the uncLOS...is irrelevant by any means (Response, para. 1.8; see also

PVi5/C24/2, p. 2, 1. 43—45).
On article 100 of the Convention:

There was no piracy attack or threat thereof that could justify the kill-
ing of two Indian fishermen so as to attract the application of the
Convention and thus the prima-facie jurisdiction of an Annex Vi1 tri-
bunal (PV.15/C24/2, p. 2, 1. 45—47; see also PV5/2, p. 14, 1. 40/41, 47-49
and PV15/4, Pellet, p. 10, 1. 44).

On article 300 of the Convention, see PV.15/4, p. 10, 1. 21—25.

20. On the jurisdictional issue the Tribunal must take particular care in
examining the Convention provisions relied on by the Applicant and subject to
disagreement between the Parties. To find that prima facie the Annex vi1 tribu-
nal has jurisdiction it is not enough for an applicant simply to cite Convention
provisions which, when read in the abstract, may theoretically offer a basis of
jurisdiction.

It is also necessary for the court or tribunal to take account of facts within
its knowledge at the time it decides whether or not to prescribe provisional
measures. In particular, the adjudicator must satisfy itself that prima facie
jurisdiction over the merits may be established on this basis in relation to the
Convention provisions relied on by the applicant.

21.  The Tribunal has determined that:

before prescribing provisional measures the Tribunal need not finally sat-
isfy itself that it has jurisdiction on the merits of the case and yet it may
not prescribe such measures unless the provisions invoked by the
Applicant appear prima facie to afford a basis on which the jurisdiction of
the Tribunal might be founded.

(M/V “SAIGA” (No. 2), para. 29)
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It must however do so on the basis of the above-stated principles, given that
jurisdiction must be established proprio motu. It is to be recalled that under
article 288 of the Convention the Tribunal has jurisdiction over any dispute
concerning the interpretation or application of the Convention if the parties to
the dispute have in accordance with article 287 of the Convention chosen the
Tribunal as a means of settlement.

22. In respect of the prima facie jurisdiction of the Annex vir arbitral tribu-
nal, which is a condition to be satisfied in order for the International Tribunal
for the Law of the Sea to have jurisdiction, the Applicant has put forward a host
of Convention provisions on which to found its Application: articles 2(3), 27,
33, 56, 58, 87, 89, 92, 97, 100 and 300.

The role of the Tribunal here is to satisfy itself that these provisions are of rel-
evance to the dispute to be settled.

23. In light of the provisions invoked by the Applicant, it can be seen that
the Parties disagree on the scope of application of their obligations under the
Convention and on the relevance of the Convention. In fact, article 2, para-
graph 3, concerns sovereignty over the territorial sea, whereas the incident
took place in India’s exclusive economic zone. The same is true of article 27,
concerning criminal jurisdiction on board a foreign ship in the territorial sea.
Article 33, dealing with the contiguous zone, was not again mentioned by the
Parties even though there are references to it in the Applicant’s Notification
and Application.

The irrelevance to the case of articles 56 and 58, concerning the rights of
coastal States and other States in the EEZ, lies in the fact that the Convention
is silent on both the subject of military use of the EEZ and the question of
criminal jurisdiction over crimes and other unlawful acts committed in the
exclusive economic zone.

As for articles 87 and 89 of the Convention, they bear on freedom of the high
seas, particularly freedom of navigation. That is why the Applicant claims that

there have been “breache[s of] the Convention” resulting from

“(a) the unlawful arrest and detention by India of the Enrica Lexie;
(b) India’s interference with Italy’s freedom of navigation”.
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Given that, as the Applicant itself admits, “we agree that the most regrettable
deaths of the two Indian fishermen require investigation and, as appropriate,
prosecution, and the Prosecutor of the Military Tribunal in Rome has an open
investigation for the crime of murder that must be pursued to its conclusion”;

Given that the incident occurred at a place where the relevant body of Indian
law, that is to say criminal law, applies, the Indian judiciary may exercise its
criminal jurisdiction without thereby breaching international law.

Articles 92 and 94 concern the status of ships and the duties of the flag State.
In light of the subject-matter of the dispute, they are wholly irrelevant, since
the vessel itself is not being charged but, rather, accusations of murder have
been brought against individuals who moreover are not members of the crew.

24. Under these circumstances it is difficult to see how the arrest and deten-
tion of the Enrica Lexie in connection with criminal proceedings can be inter-
preted as a violation of the freedom of navigation on the high seas. If they were
so construed, the principle of freedom of navigation would protect vessels
against any and all legal proceedings because their arrest would be regarded
as an infringement of the flag State’s right to enjoy freedom of navigation, with
the result that there would no longer ever be any legal order in effect on the
seas and oceans.

25. Article 97 concerns penal jurisdiction in matters of collision or other
incidents of navigation. It is clear from the case file that there was neither any
collision nor any other incident of navigation and that there was no physical
contact between the Enrica Lexie and the St. Anthony fishing boat that could
establish the applicability of article 97, paragraph 3, of the Convention.

What is more, the 29 June 1995 declaration of India under article 287 of the
United Nations Convention on the Law of the Sea states:

The Government of the Republic of India understands that the provi-
sions of the Convention do not authorize other States to carry out in the
exclusive economic zone and on the continental shelf military exercises
or manoeuvres, in particular those involving the use of weapons or explo-
sives without the consent of the coastal State.

[United Nations, 95/600, (XXI. 6) (XXL6 (a) CN. 199. 1995. TREATIES-5
(Depositary Notification), RATIFICATION BY INDIA].

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



“ENRICA LEXIE” INCIDENT (DISS.OP. NDIAYE) 259

It is apparent from the foregoing that article 97, paragraph 3, is inapplicable
and cannot be asserted against India. Article 100 deals with the “duty to coop-
erate in the repression of piracy”. This duty stands in no direct relation with the
subject-matter of the dispute as it has been acknowledged by the two Parties.
Finally, the last provisions relied on by the Applicant concern article 300 of the
Convention, on good faith, and the 1cJ has made clear that this principle “is
not in itself a source of obligation where none would otherwise exist”

[1c], Judgment of 20 December 1998, I.C.J. Reports 1998, para. 94].

26. In truth, the Convention hardly applies in respect of this incident, which
could have occurred in the mouth of just about any river in the world and
would have had the same characteristics as the dispute in the present case.

This means that the Annex vII arbitral tribunal would not have jurisdiction
because the subject-matter of the dispute does not relate to the law of the sea
proper but rather:

(a) the exercise of jurisdiction as between a coastal State and a flag State;

(b) the exercise of law enforcement and criminal justice authority as between
the two States;

(c) the dispute over the characterization of the acts;

(d) the attributes of sovereignty, together with the question of immunity;
and

(e) the dispute over the choice of forum.

The Convention provisions which the Applicant claims have been violated by
the Respondent provide no basis on which to establish the jurisdiction of the
Annex vII arbitral tribunal over the merits of the case. And the International
Tribunal for the Law of the Sea is without jurisdiction to entertain a case hav-
ing nothing to do with the interpretation or application of the Convention.

27.  We must now examine the second procedural requirement laid down in
article 290, paragraph 5: the urgency of the situation.

Let us first review the arguments of the Parties.
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Italy

Italy repeats and relies on all the facts and matters. .. which show that
the rights in question are suffering irreversible prejudice or damage or at
the very least under a real and imminent risk of suffering irreversible
prejudice or damage. India’s conduct is ongoing and further action is
likely to be taken before the Annex vir arbitral tribunal will be “in a posi-

tion to ‘modify, revoke or affirm those provisional measures”” (Request,
para. 52, see para. 25; see also PVis/1, p. 5,1. 18—24).

The risk of prejudice to Italy’s rights has risen sharply over the last
months (Request, para. 53). The prejudice to Italy’s rights has increased
each day that the Marines have been subjected to the jurisdiction of
the Indian courts. The prejudice has been exacerbated by the medical
issues addressed in the Confidential Addendum (Request, para. 54).

For that entire period [three-and-a-half years] Italy’s rights to investi-
gate the conduct of its Marines. .. and, as appropriate, either to take
action against them or to return them to the service of Italy, and in
either case to ensure their health, have been prejudiced. Italy has a
legal duty of care to the Marines (Request, para. 54).

Urgency ... is both humanitarian and legal (PV.5/1, p. 45, 1. 26, see also
PVa5/3, p. 7,1 25-37).

On the first requested measure:

In circumstances where irreparable harm is being suffered by Italy
through each and every exercise of jurisdiction, urgency is demon-
strated by the fact that the exercise of jurisdiction is ongoing. Here we
know for a fact that that is so. As Sir Daniel Bethlehem has drawn to
your attention, a hearing is scheduled to take place before the Indian
Supreme Court on 26 August to address the article 32 Writ Petition
deferment application that is rooted in the commencement of the
Annex v11 proceedings. The Additional Solicitor General for India is
required to submit the Indian Government’s views on that application
today. And, of course, both marines are still under the bail conditions
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of the Indian Supreme Court. These exercises of jurisdiction are cer-
tain and ongoing (PV.i5/1, p. 30, 1. 4-13).

India has left no doubt that it wants to proceed to the trial...India
blames Italy for the delay, on the one hand, but relies on delay on the
other to reassure the Tribunal that there is no urgency (PVas/1, p. 36,
1. 42—46).

On the second requested measure:

the status quo in relation to the marines is one where their rights and
Italy’s rights are suffering irreparable damage on a daily basis. Every
additional day in which a person is deprived of these rights must be
regarded as one day too many (PV.5/1, p. 43, l. 31-34). India is also pre-
judging the marines’ guilt before charging them, and by doing so, it has
aggravated the prejudice, and brought all the risks connected to the
ongoing exercise of criminal jurisdiction into even sharper relief
(PVas/1, p. 44, 1. 4—7, see also PVa5/3, p. 15, 1. 30—41).

On the test for urgency, see PV.15/3, p. 16, . 2—p. 17, 1. 10.

On the notion of urgency (temporal limit): “the key date is when the arbi-
tral tribunal is itself in a position to act” (PVas/1, p. 23, L. 20—21).

The measures [the Tribunal] prescribes may in principle last through
to the arbitral tribunal’s final award on the merits (PVas/1, p. 23, L.

42-43).

It is entirely proper for Italy to request provisional measures extending
to the final award of the arbitral tribunal (PV.15/3, p. 10, 1. 33—34).

On the duration of the dispute:
urgency is not to be assessed by the length of time since the dispute
has arisen but by an appreciation that every continuing day that is lost

is a day that can never be recovered (PVis/, p. 45, l. 45—47). India is
conflating two analytically distinct issues: the duration of the dispute

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



“ENRICA LEXIE” INCIDENT (DISS.OP. NDIAYE) 262

and the assessment of urgency (PVis5/1, p. 44, 1. 1—13). It is not uncom-
mon for disputes over the exercise of jurisdiction and immunity of
State officials to be brought to an international forum after some
domestic proceedings (PVis/1, p. 44, . 24—26). The well-foundedness
of the application must be assessed without reference to the issue of
delay in filing it. The preconditions for seeking the prompt release may
have been satisfied before, but failing to act as soon as those precondi-
tions arise does not ... render... the application inadmissible (PV.15/3,
p.18, L. 8-12).

India

Neither the first nor the second Italian submission fulfils either the ‘aggra-
vated urgency’ standard resulting from article 290, paragraph 5, of the
UNCLOS or even the ‘basic’ standard of urgency (Response, para. 3.13).

On the notion of urgency, see Written Observations, paragraphs 3.15 to 3.18.
On the notion of urgency (temporal limit):

Italy places no time limit on its request (PV.a5/2, p. 22, . 4-5). But this
is not what article 290, paragraph 5, says (PV.15/2, p. 22,1.17). [T]here is
a temporal limitation to the duration of any provisional measures that
may be prescribed by this Tribunal (PVis/2, p. 22, 1. 28—29). [The]
Tribunal is not called on to consider any provisional measures that will
remain in force throughout the duration of the Annex vi1 arbitral tri-
bunal.... The question is only whether there is any urgency over the
next few months, after which the Annex vi1r arbitral tribunal will have
been constituted and will be in a position to deal with the matter
(PVas/2, p. 22, . 39—43; see also PVi5/4, p. 5, 1. 22—25).

In these circumstances, there is no risk that Italy will suffer any preju-
dice with respect to these proceedings, no urgency of the situation
that would justify provisional measures and no grounds for restraining
the Indian judicial and administrative process, which operated in an
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exemplary fashion, notwithstanding the various tactics employed by
Italy to disrupt the proceedings (Response, para. 3.23).

First provisional measure requested by Italy:

When the facts are placed in their proper context, they show that there
is absolutely no situation of urgency that justifies the Tribunal issuing
an order restraining India from continuing to take judicial or adminis-
trative measures — measures that it has always carried out lawfully and
with absolute fairness to Italy and the two marines — or to exercise any
other form of jurisdiction (Response, para. 3.21; see also PV.5/2, p. 29,
1. 23—24; on facts that “place the misplaced nature of Italy’s first request
in perspective’, see Response, paras. 3.24 to 3.37).

i)  Italy has been responsible both for delays in allowing the investi-
gation of the incident to be carried out...and delays to the
Indian court proceedings (see also PVa5/2, p. 10, . 37—40; PVas/2,
p. 24, 1. 177—20, p. 27, L. 21-27; and PV5/4, p. 1, . 36—p. 3, L. 2).

ii) Italy has been treated entirely fairly by the Supreme Court. Many
of its, and the two marines, applications have been favourably
ruled on... (see also PV.15/2, p. 24, 1. 22—24).

iii) Italy has, on several occasions, abused the judicial process.. . (see
also PV5/2, p. 29, 1. 50—-p. 30, L. 1and p. 28, 1. 36—p. 29, | 1, PVa5/2,
p- 36, 1. 22—23).

iv) Italy succeeded in obtaining a stay of the Special Court proceed-
ings...this means that there is no real and imminent risk of
irreparable prejudice to Italy’s rights. .. that there is no urgency
to the situation... If anything, it is India’s rights that have been
compromised by Italy’s conduct (see also PVi5/2, p. 10, 1. 27-32
and p. 12, 1. 46—p. 13, 1. 2). The proceedings before the Special
Court are in abeyance. There is no prospect that the stay of those
proceedings will be lifted, or that the prosecution will present
the results of the N1A investigation or that the defendants will
have their opportunity to answer that case. There is no chance
that that is going to happen in the near future, and certainly not
before the Annex vir arbitral tribunal is set up and running
(PVas/2, p. 29, 1. 10-16; see also PV5/4, p. 5, 1. 29-35).
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v)  Onduration of the dispute: [T]he fact that Italy waited over three
years to bring the Annex viI Arbitration and to introduce a
Request for Provisional Measures itself attests to the lack of
urgency. Nothing that has recently taken place with respect to
the legal situation in India and the proceedings there even
remotely adds any urgency to the matter (Response, para. 3.38,
see also para. 3.22 and PV5/2, p. 30, 1. 5—11). If a State delays filing
a request for provisional measures when it could have done so
earlier, it casts serious doubts over its claim that there is a real
and imminent risk of irreparable prejudice (PVis/4, p. 8, 1. 7—11).

Second provisional measure requested by Italy: the second measure can-
not be justified on the grounds of urgency as requested by Italy, far less
can there be any form of aggravated urgency in bringing proceedings
before this Tribunal before the Annex vir tribunal can be constituted

(PVas/2, p. 34, 1. 29-32).

This supposes that the actual situation of the two individuals accused of
murder is so dramatic that the Tribunal should prescribe total liberty,
security and movement for both of them including their stay in or return
to Italy (Response, para. 3.40). Italy does not dare to allege that their secu-
rity is threatened. And indeed it is not and has never been the case
(Response, para. 3.41).

On the situation of Mr Latorre: New extensions are not to be excluded if
necessary on humanitarian grounds (Response, para. 3.42). His state of
health is evolving...(Response, para. 3.43). Given the renewable six
months leave granted by the Supreme Court on 13 July 2015, Italy is ill-
advised to invoke any urgency in this matter (Response, para. 3.43; see
also PVas/2, p. 23, 1. 20—351).

On the situation of Mr Girone: He is under bail conditions (Response,
para. 3.44); the urgency of authorizing him to go back to and stay in Italy
is belied by his own behaviour (Response, para. 3.45; see also PVis/2,

p- 34, 1. 2-16).
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On deprivation of liberty: the marines are not in prison. They are not
detained. They are at large under light supervision (PV.15/4, p. 18, 1. 14-15).

28. Provisional measures are intended to preserve the rights of the parties to
the case and to prevent irreparable harm. In order to deal with the urgency of
a situation before the dispute can be resolved in law on the merits, the court
must act by prescribing provisional measures. In regard to the urgency, the
court must satisfy itself that harm is likely and imminent.

29. Preservation of the rights of the parties pending the constitution of an
Annex vI1 arbitral tribunal is the manifestation of the principle of equality of
States and the principle of effective procedural equality of the parties before
the tribunal. The rights to be preserved are those subject to adjudication on
the merits of the case. And provisional measures may not be prescribed unless
irreparable harm is imminent. Thus, there is a close connection between the
harm and urgency: if irreparable harm is not imminent, there is hardly any
urgency.

30. Whether or not there is a need to act to preserve the rights of the parties
and prevent irreversible prejudice or irreparable harm must be determined
from the circumstances of the case before the Tribunal. In this connection, a
real and imminent risk must be found: hence, the importance of the facts.

31.  The circumstances cannot however be relied upon without also taking
into consideration the Convention provisions whose alleged violation is cited
in support of the request for the prescription of provisional measures. And the
court must play a leading role in assessing the correlation between the facts
and the legal standard invoked. As Judge Lauterpacht observed: “So to describe
the character of the present case [i.e., as grave and urgent] is not to say that the
Court should approach it with anything other than its traditional impartiality
and firm adherence to legal standards”.

(Application of the Convention on the Prevention and Punishment of the Crime
of Genocide, Provisional Measures, Order of 13 September 1993, I.CJ. Reports 1993,

p- 408)

32. This is so because urgency presupposes that the circumstances of the
case make action necessary to preserve rights claimed by the parties, rights
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whose protection cannot await the award to be decided by the Annex v1I arbi-
tral tribunal. As a result, (i) the status of the proceedings when the request is
submitted and (ii) the amount of time it will take to constitute the arbitral
tribunal, are relevant in determining the urgency of the situation. Similarly, the
degree of urgency is linked with the gravity of the harm sought to be prevented
by the provisional measure. Thus, if the Tribunal were to find that the potential
harm is irreparable, urgency would be established.

33. And that is where the difficulty lies: the facts must be interpreted and
given a legal characterization and that is an ongoing point of contention in any
case. Sir Hersh Lauterpacht wrote: “A substantial part of the task of judicial tri-
bunals consists in the examination and the weighing of the relevance of facts”
(H. Lauterpacht, The Development of International Law by the International
Court, 1958, p. 48).

In proceedings characterized by urgency, the court’s impartial and crit-
ical assessment of the factual context is necessarily limited because caught
between the urgent need for provisional measures and the pressing require-
ment to avoid twisting the facts.

34. AsKreca observes:

The procedure of indication of provisional measures relies heavily on
refutable assumptions (presumptio juris tantum), e.g., the refutable
assumption that the Court has jurisdiction in the merits of the case in
which provisional measures are adopted....However, an incorrect
assessment of facts necessarily leads to the erroneous application of law
which is the ontological antipode of the ideal of judicial proceedings.
And a prima facie assessment of facts necessarily entails a very high risk
of mistake.

(Application of the Convention, op. cit. pp. 457—458)

35. In the present case, do the facts put forward by the Applicant in support
of its request indicate that the situation is so urgent as to require the prescrip-
tion of provisional measures? The Tribunal does not really come to a conclu-
sion on the urgency of the situation or, if it does, it is by paralipsis. It states:
“Considering that the above consideration [continuation of pending proceed-
ings] requires action on the part of the Tribunal to ensure that the respective
rights of the Parties are duly preserved”.

(Para. 107 of the Order of 24 August 2015)
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As shown by the material in the case file however, these views need to be qual-
ified since for more than a year now the first marine has been in Italy for rea-
sons of health, while the second is living in the residence of the Ambassador
of Italy to India, where family members have visited him a number of times.

What is more, India gave assurances to the Tribunal and firm undertakings at
the hearing (para. 130 of the Order).

In the Timor-Leste/Australia case, the 1CJ said:

The Court further notes that the Agent of Australia stated that “the
Attorney-General of the Commonwealth of Australia [had] the actual
and ostensible authority to bind Australia as a matter of both Australian
law and international law”. The Court has no reason to believe that the
written undertaking dated 21 January 2014 will not be implemented by
Australia. Once a State has made such a commitment concerning its con-
duct, its good faith in complying with that commitment is to be
presumed.

(Questions relating to the Seizure and Detention of Certain Documents and
Data (Timor-Leste v. Australia), Provisional Measures, Order of 3 March
2014, 1.CJ. Reports 2014, para. 44)

Itis indeed the case that, by their written and oral statements, Agents voice the
consent to be bound given by the States they represent.

This means that there really is no urgency in the circumstances of this case.
The Tribunal should simply have set out in detail the facts having led it to pre-
scribe the measure if it believes that the urgency of the situation required it.

Not having discerned any probable, imminent risks for the marines, I am of the
view that the circumstances as they now present themselves to the Tribunal do

not specifically require the prescription of provisional measures.

36. In truth, by virtue of the subject-matter of the dispute this case should
never have come before the International Tribunal for the Law of the Sea. As
India is not a European State, the Hague Court or an ad hoc tribunal would
have been a more fitting choice.

We respectfully submit this opinion.

(signed) T.M. Ndiaye
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Dissenting Opinion of Judge Lucky

1. 1 did not vote in favour of the operative paragraphs setting out the order
of the Tribunal for reasons that may differ substantially from those in the
Judgment/Order. However, I find it difficult to concur with some of the find-
ings, specifically paragraphs 54, 67, 73, 106, 107, 129, 131 and 141. Therefore, I feel
obliged to cast a negative vote on the said paragraphs. This opinion sets out the
reasons for my disagreement.

2. At this stage of the proceedings, where an application has been made for
provisional measures by Italy, the Tribunal does not deal with the merits of the
case. That will necessitate assessment and findings on evidence. Nevertheless,
brief accounts of the incident as presented by the States will be helpful.

Briefly, the description presented by Italy, the Applicant, is set out
in paragraphs 3—11 as follows:

3. On 15 February 2012, the Enrica Lexie, an oil tanker (“the tanker”), flying
the Italian flag with 6 Italian marines on board was en route from Sri Lanka
to Djibouti. The tanker was approximately 20.5 nautical miles off the coast of
Kerala, India, when an unidentified craft was detected on the radar approxi-
mately 2.8 nautical miles from the tanker. The craft was heading towards the
tanker. As the craft drew closer, two marines of the Italian Navy, Chief Master
Sergeant Massimiliano Latorre and Sergeant Salvatore Girone, who were on
official duty on board the Enrica Lexie, concluded that the craft was on a col-
lision course with the tanker and that its modus operandi was consistent with
a pirate attack (there had been several pirate attacks in the area). Despite
visual and auditory warnings from the tanker and warning shots fired into the
water, the craft continued to head towards the tanker. Sergeant Girone, looking
through binoculars, saw what appeared to be persons carrying rifles as well
as instruments for boarding ships. After apparent attempts to approach the
tanker, the craft turned away and headed toward the open sea.
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4. The marines’ official duty was to protect the vessel from the risk of piracy
attacks during its voyage from Sri Lanka to Djibouti, which required it to pass
through 1Mm0-designated high-risk international waters.

5. The incident was characterized by a series of violations of international law
by the Indian authorities. Italy contends that India has breached at least 12 sep-
arate provisions of UNCLOS. These are serious violations of some of the most
crucial provisions of UNCLOS, including, inter alia, freedom of navigation, the
duty to fulfil in good faith obligations under the Convention, the exclusive
jurisdiction of the flag State, and the duty to cooperate in the repression of

piracy.

6. India, acting by ruse and by coercion involving coastguard ships and aircraft,
intercepted the Enrica Lexie in international waters and caused it to change its
course and put into port in Kochi, on the Kerala coast.

7. While in Kochi, the vessel was boarded by Indian armed personnel, includ-
ing coast guard, police and commandos, who undertook a coerced investiga-
tion of the ship and interrogations of its crew. The ship’s crew, including the
marines, were compelled to disembark. Sergeants Latorre and Girone were
arrested.

8. Sergeants Latorre and Girone have been subject to the custody of the Indian
courts ever since, without any charge having formally been issued. They are
under Indian Supreme Court bail constraints to this day, three-and-a-half
years later.

9. Sergeant Latorre, after suffering a brain stroke, assessed to be due to the
stress of these events, was granted a relaxation of the condition of bail to
return to Italy for medical treatment. He is not yet recovered.

10. Sergeant Girone remains detained in India. The Indian press, quoting
official sources, has described him as the guarantee that Sergeant Latorre will
be sent back to India in due course.

1. At the time of the incident, Italy promptly asserted its jurisdiction and
the immunity of its State officials. The exercise of jurisdiction on the part of
India over the two marines constitutes a continuing grave prejudice to Italy’s
rights.
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Briefly, the version of the incident presented by India is set out in
paragraphs 12 and 13 as follows:

12.  Onis February 2012 the St. Antony, a fishing vessel, registered in India and
permitted to fish in the EEZ of India, was fishing in the EEZ of India, approx-
imately 20.5 miles from the Indian sea coast off Kollam, Kerala. At about 4.30
p.m. (1ST) two Italian marines on board the Enrica Lexie, namely Sergeant
Latorre and Sergeant Girone, fired 20 rounds through their automatic weap-
ons at the fishing vessel, the St. Antony, killing two fishermen. One was shot
in the head and the other in the stomach. Mr Jelastine was at the helm of the
boat and Mr Pink was at the bow. The act of firing endangered the safety of
the other nine fishermen on board and caused damage to the gas cylinder and
wheelhouse of the boat. The fishermen on board were unarmed. The investi-
gations revealed that the firing was not supported by any reasonable belief of
danger to life or property or even that the shots were fired in self-defence. In
simple terms, two unarmed fishermen of India were killed through no fault of
theirs. The two marines were arrested.

13.  Since the arrest the marines have made applications for bail and chal-
lenged the jurisdiction of the Supreme Court of India. They claim that India
does not have jurisdiction to conduct criminal investigations and to charge
and try the marines for the capital offence of murder.

Difference in versions

14. In provisional measures proceedings, the Tribunal does not deal with the
merits of the case. The Tribunal is dealing with the application for the mea-
sures set out hereunder. The main concern is whether there is a prima facie
case, whether the matter is urgent and whether the status quo should be main-
tained, and if so, whether there will be irreparable damage. An additional con-
cern is whether an arbitral tribunal, duly constituted, will have jurisdiction to
hear and determine the matter.

15. The relevant article of the United Nations Convention on the Law of the
Sea (“the Convention”) is set out below:
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Article 290, paragraph 5

Pending the constitution of an arbitral tribunal to which a dispute is
being submitted under this section, any court or tribunal agreed upon by
the parties or, failing such agreement within two weeks from the date of
the request for provisional measures, the International Tribunal for the
Law of the Sea or, with respect to activities in the Area, the Seabed
Disputes Chamber, may prescribe, modify or revoke provisional mea-
sures in accordance with this article if it considers that prima facie the
tribunal which is to be constituted would have jurisdiction and that the
urgency of the situation so requires. Once constituted, the tribunal to
which the dispute has been submitted may modify, revoke or affirm those
provisional measures, acting in conformity with paragraphs1 to 4.

16. The above provision gives the Tribunal the jurisdiction to grant provi-
sional measures pending the constitution of an arbitral tribunal. This depends
on whether that tribunal would have jurisdiction and whether the urgency of
the situation so requires.

17.  The modification, revocation or affirmation of the order is the prerog-
ative of the arbitral tribunal after it is constituted and is functional (see the
MOX Plant Case). Therefore, it seems to me that the Tribunal has to determine
whether the arbitral tribunal “would have jurisdiction” and whether or not the
situation is “urgent” enough to necessitate granting the measures being sought.

18. TItaly (the Applicant) seeks the following provisional measures in this
case:

(a) India shall refrain from taking or enforcing any judicial or adminis-
trative measures against Sergeant Massimiliano Latorre and Sergeant
Salvatore Girone in connection with the Enrica Lexie Incident, and from
exercising any other form of jurisdiction over the Enrica Lexie Incident;
and

(b) Indiashall take all measures necessary to ensure that restrictions on
the liberty, security and movement of the Marines be immediately lifted
to enable Sergeant Girone to travel to and remain in Italy and Sergeant
Latorre to remain in Italy throughout the duration of the proceedings
before the Annex vi1 Tribunal.
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In summary, if the requested provisional measures are not granted forth-
with then:

“(a) there will be further and continuing breaches causing serious, irre-
versible and deepening prejudice to Italy’s rights at issue;

(b) action is likely to be taken by India that would prejudice the carry-
ing out of any decision on the merits which the Annex vi1 arbitral tribu-
nal may render; and

(c) irreparable harm to health and well-being will or is very likely to
follow, with the consequence of serious and irreversible prejudice to
Italy’s rights by virtue of the nexus between Italy and the Marines.”

19. In effect this is an application to stay proceedings in the Indian Supreme
Court. The said proceedings have been challenged in different Indian courts
inter alia on the question of jurisdiction.

20. The primary concern of a tribunal should be to determine whether the
requirements for an order of provisional measures have been fulfilled.

Introduction

21.  Neither side has called any witnesses or provided any factual evidence
about the incident. In its written submissions, each side has set out its account
of the incident. It is clear that the account of each side differs from that of the
other. Out of an abundance of caution, I have to make it abundantly clear that
I am not making any findings of fact; such will be the function of the Court at
the trial on the merits.

22. Another important question is whether the Annex vir arbitral tribunal,
to be established, will have jurisdiction.

23. Before granting provisional measures a court or tribunal has to consider
the following:
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Is there a dispute?

24. If there is a dispute (I think there is a dispute), then:

Have the parties reached a settlement? The answer is negative.

Have the parties exchanged views? It is not disputed that the Parties have
done so.

25. Both States are Parties to the United Nations Convention on the Law of the
Sea (the Convention). Arbitral proceedings under Annex viI of the Convention
were initiated by Italy. An arbitral tribunal has not been constituted.

26. The chronology of events set out below provides useful information
for consideration in determining the questions posed regarding jurisdiction,
urgency, delay in instituting the present proceedings, abuse of process and
whether local remedies have been exhausted.

The following is a chronology of events

27. The list set out in annexes to the application is quite comprehensive.
I have listed significant dates so as to assist in arriving at a decision in this
matter.

(a) On 6 February 2012 six Italian marines were deployed on board the Italian
ship the M/V Enrica Lexie, an oil tanker, as Vessel Protection Deployment
officers.

(b) On 15 February 2012 the incident described in the versions of India and
Italy, set out above, took place.

(c) On1is February 2012 at 11.15 p.m. on the basis of a complaint by the owner
of the St. Antony, FIR No. 02/2012 was registered under Section 302 of the
Indian Penal Code and the FIR was submitted to the Chief Judicial
Magistrate Court in Kollam. Kerala police started an investigation.

(d) On 19 February 2012 during the investigation by the coast guard and
police officers, Kerala police examined the crew members and identified
and arrested Sergeants Latorre and Girone.

(e) On21February 2012 the Director General of the Kerala police issued order
No. T3-16/673/12, thus constituting a special investigating team.
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(f)  On 23 February 2012 Court Writ Petition No.4542 of 2012 was filed before
the High Court of Kerala under Article 226 of the Constitution of India,
challenging the jurisdiction of the State of Kerala to conduct a criminal
investigation.

(g) On 24 February, the Deputy Attorney of the Prosecution Office, Rome, in
a communication advised the Ministry of Defence, Head of Cabinet, that
“this office has opened a criminal proceeding under number 9463/2012
(RGNR-General Registrar for the entry of Criminal Notices) against
Sergeants Latorre and Girone — for the crime of murder, in reference to
the events occurred in international waters in the Indian ocean on the
15 February 2012.”

In my opinion, the end result is that there are parallel criminal proceed-
ings, in Italy and India. It may also be deemed competitive jurisdiction
that has resulted in this application (Case 24).

(h) On 19 April 2012 a Writ Petition was filed under Article 32 of the
Constitution of India with the Supreme Court challenging the legality of
the investigation and the alleged violations of Articles 14 and 21 of the
Constitution of India.

(i) On18 May 2012 Kerala police filed a charge sheet (police report) against
the accused, the above mentioned marines (Sergeants Latorre and
Girone), under sections 302, 307 and 427, read with section 34 of the
Indian Penal Code, and under section 3 of the SUA Act of 2001.

(j) On 22 May 2012 the accused filed an application for bail (No.351/7/12)
before the High Court of Kerala. Bail was granted on 30 May.

(k) On 25 May 2012 Kerala police filed a charge sheet (police report) against
the accused (Sgts. Latorre and Girone) under sections 302, 307 and 427,
read with section 34 of the Indian Penal Code, and under section 3 of the
SUA Act of 2002.

() On 22 May 2012 the accused, Sgts. Latorre and Girone, filed an application
for bail before the High Court of Kerala. (It is noted that bail was granted
on 30 May 2012.)

(m) On 25 May 2012 the case was committed to the Sessions Court for a crim-
inal trial.
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28.  After several hearings in the High Court of Kerala for special leave to
appeal the decision of the High Court of Kerala and a finding by the Supreme
Court of India that the State of Kerala had no jurisdiction to investigate the
case, the Union of India was directed to set up a Special Court to determine
the question of jurisdiction. A series of diplomatic and ministerial negotia-
tions ensued, as well as applications to the Supreme Court and for a stay of
proceedings. Nevertheless, Italy filed this application for provisional measures,
pending the constitution of an Annex viII arbitral tribunal. A hearing before
the Supreme Court is scheduled for 26 August 2015.

Abuse of Process

29. Articles 290, 294 and 295 of the Convention provide for the preservation
of the rights of the parties to the dispute if the arbitral tribunal to be consti-
tuted would have prima facie jurisdiction and if the urgency of the situation
requires an order for provisional measures The said articles must be construed
as a whole and in the context of the chain of events set out in the chronology
of events in paragraph 22 above. It seems apparent to me that Italy engaged
the judicial system of India with several applications: for bail and conditions of
bail, in respect of jurisdiction and for a stay of investigation and a stay of judi-
cial proceedings. All these applications were addressed by the Supreme Court
during the past three and a half years. In July this year Italy filed this case for
provisional measures notwithstanding that the Supreme Court of India is con-
sidering the matter and a Special Court has been established to hear and deter-
mine issues relating to jurisdiction and related matters. I find that an abuse of
process is evident.

Jurisdiction

30. It is my view that the question in this case can be divided into the juris-
diction of the International Tribunal for the Law of the Sea (the Tribunal): to
accept the application in this case; and to determine whether the Annex viI
tribunal, to be constituted, will have jurisdiction to determine the case on the
merits.

31.  Immediately after being informed of the incident, Italy promptly asserted
that it had jurisdiction.
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32. India has de facto exercised jurisdiction from the time the Enrica was
ordered to proceed to the Port of Kochi, where the investigation commenced.
The vessel was boarded by armed Indian police and coast guard personnel, the
ship and crew were detained. The crew was asked to hand over information
and materials, which India subsequently sought to introduce into its domes-
tic court proceedings (ITLOS/PVi5/c24/1 lines 1-5 and 38—46). The crew was
interrogated. The two marines were subsequently arrested and informed of the
charge.

33. The questions are whether the arbitral tribunal will have jurisdiction,
whether the matter is admissible and whether the Tribunal can grant/order
the provisional or mandatory injunctive relief. The question of parallel juris-
diction will be considered later in this opinion in deciding which of the two
States has jurisdiction to hear and determine the matter.

34. Inorder to arrive at a decision whether or not to grant the reliefs sought,
it seems to me that the Tribunal is being asked to act as a Court of Judicial
Review of the Indian Administrative and Judicial System and to decide whether
there is an abuse of the due process of law. If the Tribunal finds that the matter
is urgent and the marines are subject to an abuse of process, then the reliefs
sought should be granted. However, it seems to me that the application is not
urgent and local remedies are still pending.

35. A crucial question must be whether or not the dispute between the
Parties falls within the ambit of the Convention. Firstly let me say at the outset
that the Convention does not contemplate or provide for situations like the
instant case wherein the offence of murder is committed involving victims and
accused from different ships in the EEZ of one of the States. Article 2, paragraph
3, deals with sovereignty over the territorial sea. The offence did not occur in
the territorial sea. Article 27 provides for “Criminal jurisdiction on board a for-
eign ship ... passing through the territorial sea to arrest any person or to con-
duct any investigation in connection with any crime committed on board the
ship during its passage” (emphasis mine). The alleged offence occurred in the
EEZ during passage through the EEZ and on board two ships. Article 33 covers
infringement of the customs, fiscal, immigration or sanitary laws in the contig-
uous zone. In these circumstances this article cannot be applicable. Article 56,
paragraph 2, provides that:
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In exercising its rights and performing its duties under this Convention in
the exclusive economic zone, the coastal State shall have due regard to
the rights and duties of other States and shall act in a manner compatible
with the provisions of this Convention.

36. This article must be construed as a whole encompassing the other para-
graphs, for example article 56, paragraph 1(a), providing for “sovereign rights
for the purpose of exploring and exploiting, conserving and managing the nat-
ural resources”. The circumstances in this application are not related to the
foregoing. Article 58 provides for and specifies the “Rights and duties of other
States in the exclusive economic zone”. Article 87 speaks of freedom on the
high seas. Article 87, paragraph 1(a), speaks of freedom of navigation. The said
article, like the other articles, is silent on the commission of criminal offences.
Article 92 specifies the status of ships and article 94 the duties of a flag State;
these are not applicable.

37. There is a view that article 97 is applicable; I cannot agree, even under
a wide and generous interpretation of the provision. Article 97, paragraph 1,
reads:

In the event of a collision or any other incident of navigation concerning
a ship on the high seas, involving the penal or disciplinary responsibility
of the master or of any other person in the service of the ship, no penal or
disciplinary proceedings may be instituted against such person except
before the judicial or administrative authorities either of the flag State or
of the State of which such person is a national.

38. The governing words in this provision are “collision” and “any other
incident of navigation concerning the ship on the high seas”. The allegations
in this application do not relate to any “collision” or incident of “navigation”.
Consequently the contention that “incident” can also mean allegation of mur-
der is incorrect. Article 100 in my view is also not applicable.

39. Before determining which State has jurisdiction, the forum for any trial of
the marines is of paramount importance.
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The Forum

4o0. It is not disputed that the incident occurred on 15 February 2012 at
approximately 20.5 nm off the coast of India. It is not disputed that both States
are claiming jurisdiction. It is not disputed that the Enrica Lexie is an oil tanker,
registered in Italy, and was flying the flag of Italy at the time of the incident. It
is also not disputed that the St. Antony is a fishing vessel that was registered in
India.

Where did the actual incident take place?

41. The incident occurred in the EEZ of India. However, this is a case of
alleged murder or the unlawful killing of two fishermen on board a fishing ves-
sel, the St. Antony, registered in India and permitted to fish in the said EEZ.
The shots were allegedly fired from the Enrica Lexie, a tanker ship, flying the
Italian flag and registered in Italy. The fishermen died on the St. Antony, death
occurred on the boat. Therefore in my view the alleged murder took place on
the St. Antony, not on the Enrica Lexie.

42. The factors that I have gleaned are from the Judgment of the United
States Supreme Court in United States v Cotroni [1989] 1 SCR 1469:

— Where was the impact of the offence felt or likely to be felt?
The answer to this question seems to be in India.

— Which jurisdiction has the greater interest in prosecuting the offence?
The answer seems to be India.

— Which police force played a major role in the development of the case?
It is the Indian police force and investigating officers and the relevant Court.

— Which jurisdiction has laid the charges?
It appears to me that Italy has laid charges. However India has been pre-
vented from doing so by the applications to the Indian Supreme and High
Courts.

— Which jurisdiction is ready to proceed to trial?
It seems to me that India is prepared to proceed to trial. The case was sent to
the Sessions.

— Where is the evidence located?
The evidence seems to be in India.
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Arbitration

43. I do not think it is legally correct to find that India has consented to
the jurisdiction of the Annex viI tribunal. Paragraph 3 of article 287 of the
Convention, dealing with the choice of procedure, provides that:

A State Party, which is a party to a dispute not covered by a declaration in
force, shall be deemed to have accepted arbitration in accordance with
Annex VII.

44. The article specifies that the party is “deemed” to have “accepted arbitra-
tion.” This cannot mean the party has consented to arbitration. If the party has
not exercised its right to make a declaration, it must accept arbitration. There
are several factors to be considered before the question of jurisdiction can be
determined. Article 290, paragraph 1, of the Convention provides that:

[i]f a dispute has been duly submitted to a court or tribunal which con-
siders that prima facie it has jurisdiction under this Part or Part X1, sec-
tion 5, the court or tribunal may prescribe any provisional measures
which it considers appropriate under the circumstances to preserve the
rights of the parties to the dispute. .. pending the final decision.

45. Itfollows that there must be a dispute that has been submitted. The ques-
tion is whether the court or tribunal has, or in this case whether the Annex
v1I tribunal will have, jurisdiction to hear and determine the matter. In my
opinion, there are two salient questions to be examined. Firstly, is there a suf-
ficient reason or evidence to find that there is a prima facie case? Perhaps it
will be convenient to specify the meaning of prima facie. In law it means that
there is sufficient evidence to prove a claim. The standard of proof in such an
application is relatively low (see the “Louisa” Case). However, in my opinion
the threshold should not be reduced to meet the case of an applicant.

46. Secondly, as I alluded to earlier, neither side has led any evidence. What
is before the tribunal is some documentary evidence, i.e. the chronology of
events, the medical dossier and the fact that the matter is currently engag-
ing the attention of the Supreme Court of India. The question relating to
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jurisdiction is intrinsically linked to admissibility and, more importantly,
urgency. Article 290, paragraph 5, sets out the relevant law; it reads in part:

Pending the constitution of an arbitral tribunal to which a dispute is
being submitted under this section, any court or tribunal agreed upon by
the parties or, failing such agreement within two weeks from the date of
the request for provisional measures, the International Tribunal for the
Law of the Sea...may prescribe, modify or revoke provisional measures
in accordance with this article if it considers that prima facie the tribunal
which is to be constituted would have jurisdiction and that the urgency of
the situation so requires (emphasis mine).

47. The words to be addressed are firstly “prima facie”, and secondly “would
have jurisdiction” and “urgency”. Jurisprudence of some national and interna-
tional bodies provides that

Provisional measures (which are similar to injunctive relief in most
national Courts) are discretionary in nature and are only granted in
exceptional and urgent circumstances specifically to guarantee, even
temporarily, the rights of the applicant party (see the Separate Opinion
of Judge Mensah in the MOX Plant Case). When there is a request for pro-
visional measures the Tribunal will not and should not deal with the mer-
its of the case; to do so would be to usurp the function of the arbitral
tribunal. Further, in an application for provisional measures which is
heard inter partes, the parties would not have had the time nor would
they, as in this case, have been able to provide all the evidence to prove or
to refute the allegations.

(See Land Reclamation by Singapore in and around the Straits of Johor
(Malaysia v. Singapore), Provisional Measures (Separate Opinion of Judge

Lucky))

The degree of proof

48. The burden of proof required in a case for provisional measures is rela-
tively low. The Tribunal is being asked to make mandatory orders, inter alia,
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to grant the measures set out above. Therefore, several factors have to be con-
sidered: the balance of convenience or inconvenience to each side; whether
in light of the status quo the decision would cause prejudice; and, whether
there will be serious, irreversible harm to the marines and by extension Italy. In
view of the foregoing factors, could and should the matter be deemed urgent?
Nevertheless, the question to be posed and answered when considering the
factors individually and/or together is whether the decision will be fair to
both sides.

Urgency

49. Perhaps at this juncture it will be convenient to deal with the question of
“urgency”, which is a requirement for prescribing provisional measures. This
is of particular significance in the special circumstances of this case. The view
expressed here is supportive of my reason for not recommending the measure
in the concluding paragraphs of the judgment.

Is there a prima facie case?

50. In my view the merits of the application have to be considered, but not
determined or seemingly determined. The evidence must disclose that there
would be serious harm to the Applicant and that the rights of the Applicant
would be prejudiced. The possibility or probability of such harm cannot be
based on speculation because this is insufficient. The Applicant must show
a very strong probability upon the facts that serious harm will accrue to it in
the future. The degree of probability of future harm does not have to meet an
absolute standard; what is to be aimed at is justice between the parties having
regard to the circumstances. I mean no disrespect to either Party because in
such applications time constraints are relevant: the full “pre-trial” processes
have not occurred, the defence to the Statement of Claim has not been served
and neither side’s case has been “proved” as at a final hearing on the merits.
As I suggested earlier, I do not find that the evidential requirements for provi-
sional measures have been met.

51.  Forthe avoidance of doubt, and to support my view that an Annex vI1 tri-
bunal will not have jurisdiction to deal with this case, I have searched and can
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find no provision in the articles of the Convention to support the submission
that a case of murder in the EEZ involving accused from one State and victims
from another can be tried by an international tribunal. This is a matter for the
domestic court of the relevant forum (see paragraph 45). Municipal or domes-
tic courts have the experience to hear and determine criminal cases.

52. The procedure in the Indian judicial system is that when a report of a
criminal offence is made an investigation begins. Charges are not preferred
until the report of the investigating team is submitted to the relevant body.

53. The chronology of events pertaining to this incident, set out in
paragraph 27 (above), fortifies my view that the due process commenced from
the date of arrest and continued until the said marines began to make a series
of applications: for bail, to leave India for specific reasons and later to stay pro-
ceedings. In my view the Court was lenient and reasonable in these circum-
stances. An accused charged with murder is not entitled to bail.

54. At this stage, I have to mention that the crime of murder is not a bailable
offence. I have not seen the reasons for granting bail. It seems as though the
charges were not framed by the relevant court. Nevertheless, Italy made a suc-
cessful application to have the process “stayed” at a hearing by the Supreme
Court of India. It seems to me, having read the chronology of events in respect
of the judicial proceedings before the Indian Courts, that from the date of
arrest the sergeants and Italy availed themselves of due process in the Indian
judicial system, thereby delaying the preferment of criminal charges and pre-
venting a trial before a Special Court in India.

55. Before proceeding, I think reference to the factual background (the fac-
tual matrix) in this matter is important. The question of where the incident
occurred is significant. Whether it occurred in the contiguous zone is not
relevant. The fact is that the incident occurred in the EEz of India. In addi-
tion, although this is said to be international waters, India was entitled to
pursue the Enrica Lexie because bullets had allegedly been fired by marines
from the Enrica Lexie and had killed two fishermen on board the St. Antony.
Secondly, it is my view that the actual killing occurred on board the St. Antony,
a fishing vessel registered in India. It is not disputed that the said marines
from the Enrica Lexie fired the shots. The question whether they thought
it was a pirate attack or whether the shots were fired into the water and
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not at the St. Antony killing two fishermen and injuring others is a matter of
fact to be determined when the case on the merits is heard.

In the circumstances is the matter urgent?

56. Itis notdisputed that three and a half years have passed since the marines
were arrested. However, as there was parallel jurisdiction, during this period
no application for provisional measures was filed because Italy insisted that
the marines should be tried in Italy. An application was not made to India to
extradite the marines to face trial in Italy. Instead, Italy made an application
for bail and filed an application in the Indian Supreme Court to determine
whether India has jurisdiction.

57. Inmy opinion, Italy has itself to blame for the delay, as it used, in my hum-
ble and respectful opinion, the due process of the law and the rather lenient
and flexible approach in the Indian courts was beneficial to the Applicant’s
judicial process. It is also not disputed that diplomatic and political negotia-
tions between the States were also taking place with a view to arriving at an
amicable settlement. It is my view that there is a clear separation of powers
between the independent judiciary of a country and the political directorate.
It is accepted that the legal system governed by international law is not supe-
rior to the legal system governed by municipal law because each system or
order is superior in its own sphere (G. Fitzmaurice, The General Principles of
International Law 92 H R 1957 II, pp. 5, 70—-80. Borchand, The Relations between
International Law and Municipal Law, 27 Virginia Law Review 1940, p. 137;
see also infra the references to the “Hoshinmaru” and “Tomimaru” cases, the
“Louisa” Case and the “Virginia G” Case).

58.  For the reasons set out I am of the view that the matter is not urgent. In
any event it will be beneficial to the marines if the case is heard and deter-
mined by the Supreme Court of India, where a special court comprising sitting
judges of the Supreme Court is ready to proceed once the applications to stay
proceedings and the question of jurisdiction are determined by the said Court.

59. It seems to me that in the light of the fact that the matter is currently
before a special court of the Supreme Court of India, only the Supreme Court
can order a “stay of judicial proceedings” (see the Judgment of the Supreme
Court of Ghana in the ARA Libertad Case, Civil Motion No.15/10/13 (20 June
2013). ITLOS had ordered the release of the ARA Libertad. However, it was by
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motion to abridge time that the motion was heard by the Supreme Court of
Ghana and the order of Judge Frimpong was overturned; consequently, the
Libertad was legally released). The separation of powers is important. A minis-
try of government or an administrative body may not act contrary to the order
of a court.

60. I do not think that the Convention envisaged and provided for a case
where murder involving two or more States takes place in the EEZ or the high
seas. The Convention is silent on this issue. Therefore, the domestic or munici-
pal law will apply, more so because the domestic courts are versed in the deter-
mination of such matters.

61. I have to be quite emphatic in the circumstances. The matter is by no
means urgent. Italy should not have come to this Tribunal at this time, not after
three and a half years. Rather, it chose to seek relief in the Indian judicial sys-
tem with applications for bail and applications to limit bail restrictions so that
the marines could return to Italy to vote in the elections and for health reasons.
All these applications were allowed by the Indian Supreme Court, which set
up a Special Court to hear and determine the matter inclusive of questions of
jurisdiction. A hearing is fixed for 26 August 2015.

62. Respectfully, I must say that the Supreme Court is rather accommodat-
ing, lenient and benevolent in this matter. The marine currently in India is
housed at the residence of the Italian Ambassador; he is on bail notwithstand-
ing that in India persons held on a charge of murder are not entitled to bail.
In other words, murder is not a bailable offence. This fortifies my view that the
matter cannot be deemed urgent. The integrity of the Indian criminal justice
system and the Supreme Court must be respected.

63. If the requests of Italy are granted, this would be an affront to the dig-
nity and integrity of the Indian Supreme Court and by extension to the Italian
court system where the criminal proceedings are in progress. It is my view that
questions of jurisdiction ought to be determined by the Indian Supreme Court,
which has conduct of the matter. In fact a hearing with respect to the applica-
tion of the two marines will be held on 26 August 2015.
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64. For purposes of completeness, I will consider whether the articles cited
by counsel for Italy apply to this application and whether the following state-
ment of the Second Solicitor General at the end of his oral submission was a
commitment that the matter will not be “taken up”. Counsel for India in his
opening statement said

The prayer for provisional measures is in two parts. The first part: India
shall refrain from taking or enforcing any judicial or administrative mea-
sures against Sergeant Massimiliano Latorre and Sergeant Salvatore
Girone in connection with the Enrica Lexie incident and from exercising
any other form of jurisdiction over the Enrica Lexie incident.

65. This in my opinion is accomplished by the fact that the Supreme Court
has stayed proceedings. It would be going too far to say that until the arbitral
tribunal is constituted and hears the matter, there is no compelling assump-
tion that the matter will be taken up and that there will be an adverse deci-
sion against them. The predominant words are highlighted. This is a comment
and it would be mind-boggling and incredible to find that by these words the
Second Solicitor General was conceding anything or agreeing with the request.
The meaning ascribed to the words is apparent and the meaning is obvious.
For reasons alluded to earlier I do not think that any of the articles of the
Convention cited by Italy are relevant to this application.

Exhaustion of local remedies

66. It seems to me that prior to the filing of this application for provisional
measures Italy had resorted to the Indian Courts for relief. As I alluded to
above, there were several applications to the High Court in Kerala and to the
Supreme Court over the past three years. In fact, a matter is currently pending
before the Supreme Court on the question of jurisdiction. The Supreme Court
has ruled that the incident is to be dealt with by a Special Court, appointed
under the Constitution of India. This court will most probably consider the
question of jurisdiction and the matter as a whole. Therefore, for the foregoing
and other reasons that can be gleaned in this opinion I do not think there has
been exhaustion of local remedies.
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67. Having read the written submissions, considered the documents sub-
mitted, and heard the oral submissions, I find that prima facie the Annex vi1
arbitral tribunal to be constituted would not have jurisdiction, the matter is
not urgent, local remedies have not been exhausted and an abuse of process is
evident.

68. For the above reasons I will dismiss the application and I will not grant
the provisional measures requested.

69. I have to add that I have read in draft the dissenting opinion of Judge
P. Chandrasekhara Rao. I agree with the views expressed therein.

(signed) A. A. Lucky
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Dissenting Opinion of Judge Heidar

1. Tam unable to vote in favour of the present Order because in my view the
requirements for the prescription of provisional measures set out in arti-
cle 290, paragraph 5, of the United Nations Convention on the Law of the Sea
(hereinafter “the Convention”) are not fulfilled in this case. I concur with the
majority that the Annex viI arbitral tribunal would prima facie have jurisdic-
tion over the dispute; that the requirements of article 283, paragraph 1, of the
Convention regarding an exchange of views between the Parties are satisfied;
that the issue of exhaustion of local remedies should not be addressed in the
provisional measures phase; and that Italy has demonstrated that the rights it
seeks to protect regarding the Enrica Lexie incident are plausible.

2. However, as I will explain below, in my view the requirement of urgency is
not fulfilled. Additionally, I will attempt to clarify the application of the “plau-
sibility test’, as there is an apparent confusion in this regard in paragraphs 84
and 85 of the Order.

The requirement of urgency

3. In its provisional measures proceedings, the Tribunal has in its practice bal-
anced a rather low threshold of prima facie jurisdiction with a more stringent
application of the main requirement for the prescription of such measures,
namely urgency. Provisional measures constitute an exceptional form of relief
in the sense that they are not to be ordered as a matter of course but only in
those cases where such special measures are considered necessary and appro-
priate. The prescription of provisional measures is appropriate only where the
urgency in the situation so requires. In other words, a court or tribunal may
order provisional measures only in cases where there is a risk that rights of one
of the parties will suffer serious and irreparable prejudice, and the urgency of
the situation is such that the risk cannot be averted otherwise than by ordering
such measures.!

1 Thomas A. Mensah, “Provisional Measures in the International Tribunal for the Law of
the Sea (1TLOS)", in Zeitschrift fiir ausldndisches iffentliches Recht und Volkerrecht (2002),
pp- 43-44.
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4. Article 290, paragraph 1, of the Convention provides:

If a dispute has been duly submitted to a court or tribunal which consid-
ers that prima facie it has jurisdiction under this Part or Part X1, section s,
the court or tribunal may prescribe any provisional measures which it
considers appropriate under the circumstances to preserve the respec-
tive rights of the parties to the dispute or to prevent serious harm to the
marine environment, pending the final decision.

5. By comparison, article 290, paragraph 5, of the Convention provides:

Pending the constitution of an arbitral tribunal to which a dispute is
being submitted under this section, any court or tribunal agreed upon by
the parties or, failing such agreement within two weeks from the date of
the request for provisional measures, the International Tribunal for the
Law of the Sea or, with respect to activities in the Area, the Seabed
Disputes Chamber, may prescribe, modify or revoke provisional mea-
sures in accordance with this article if it considers that prima facie the
tribunal which is to be constituted would have jurisdiction and that the
urgency of the situation so requires. Once constituted, the tribunal to
which the dispute has been submitted may modify, revoke or affirm those
provisional measures, acting in conformity with paragraphs1 to 4.

6. The functions of the Tribunal under paragraphs 1 and 5 of article 290 are
quite different. When the Tribunal examines a request for provisional mea-
sures under paragraph 1, it has to consider whether or not to prescribe such
measures pending its own final decision on a dispute that has been “duly
submitted” to it. However, under paragraph 5, the Tribunal has to consider
whether it is appropriate to prescribe such measures in a dispute the merits of
which will be dealt with by another body, and the measures it prescribes will
be addressed to parties which have not accepted its jurisdiction in respect of
the dispute.?

2 Thomas A. Mensah, “Provisional Measures in the International Tribunal for the Law of the
Sea (1TLOS)’", in Zeitschrift fiir auslindisches dffentliches Recht und Vélkerrecht (2002), p. 46.
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7. Due to these clear differences, the urgency requirement for provisional mea-
sures under paragraph 5 of article 29o is stricter than the urgency requirement
in paragraph 1 thereof. This applies both to the so-called qualitative dimension
and temporal dimension of the requirement of urgency.?

8. As far as the qualitative dimension is concerned, the Tribunal and the
Special Chamber it constituted under article 15, paragraph 2, of its Statute,
have interpreted the urgency requirement of paragraph 1 of article 29o to the
effect that provisional measures may not be prescribed unless there is “a real
and imminent risk that irreparable prejudice may be caused to the rights of the
parties in dispute” (M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom
of Spain), Provisional Measures, Order of 23 December 2010, ITLOS Reports 2008—
2010, p. 58, at p. 69, para. 72, and Delimitation of the maritime boundary in the
Atlantic Ocean (Ghana/Céte d’Ivoire), Provisional Measures, Order of 25 April

2015, para. 74).

9. Unlike paragraph 1 of article 290, paragraph 5 sets out the requirement of
urgency explicitly. There would have been no necessity to do so had the inten-
tion of the drafters been that this “urgency” be the same as the one inherent
in the concept of provisional measures and reflected in paragraph 1.# It follows
that the qualitative dimension of the requirement of urgency is even more
stringent under paragraph 5 of article 290 than under paragraph 1 thereof.

10. Turning to the temporal dimension of the requirement of urgency, para-
graph 1 of article 290 provides that any provisional measures prescribed shall
apply “pending the final decision”, that is until the moment a judgment on the
merits has been rendered. The relevant time period is therefore typically more
than one year, even a few years, from the adoption of the order for provisional
measures.

1. In contrast, paragraph 5 of article 290 provides that any provisional mea-
sures prescribed shall apply only “[p]ending the constitution of an arbitral tri-
bunal to which a dispute is being submitted”. This has been interpreted to the
effect that the measures shall apply until the arbitral tribunal has been consti-
tuted and become functional. The relevant time period is a few months from
the adoption of the order.

3 Southern Bluefin Tuna Cases, Provisional Measures, Separate Opinion of Judge Treves, ITLOS
Reports 1999, p. 316, paras. 4 and 5.

4 Southern Bluefin Tuna Cases, Provisional Measures, Separate Opinion of Judge Treves, ITLOS
Reports 1999, p. 316, para. 3.
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12.  Consequently, when the Tribunal considers a request for provisional
measures under paragraph 5 of article 290 of the Convention, its task is not to
determine whether there is a real risk that irreparable prejudice to the rights
of the parties might occur before a judgment is rendered on the merits, but
rather whether such prejudice is likely to occur before the arbitral tribunal has
been constituted and become functional. This has obviously a major bearing
on the issue of urgency which is a precondition for the prescription of provi-
sional measures.> The temporal dimension of the requirement of urgency is
much more stringent under paragraph 5 of article 2go than under paragraph 1
thereof.6

13. It follows from the above that there is no urgency under paragraph 5 of
article 29o if the provisional measures requested could, without prejudice to
the rights to be protected, be granted by the arbitral tribunal once constituted.”

14. In the present case, there is in my view no real and imminent risk that
irreparable prejudice to the rights of the Parties might occur before the Annex
viI arbitral tribunal has been constituted and become functional. Such preju-
dice is not likely to occur within the next few months after the adoption of the
Order. Taking into account the fact that court proceedings have been ongoing
in India since the Enrica Lexie incident three and a half years ago, and the cur-
rent status of the proceedings, it is very unlikely that a criminal trial over the
Italian Marines, Sergeant Latorre and Sergeant Girone, will be commenced, let
alone completed, within this time period.

15.  As far as the second request by Italy is concerned, it must be taken into
account that the restrictions on the liberty of the Italian Marines are as lenient
as can be expected in the circumstances. Due to his health condition, Sergeant
Latorre was granted a new six months leave to stay in Italy by the Supreme
Court of India on 13 July 2015. Presumably, the Annex viI arbitral tribunal
will have been constituted and become functional when this leave expires,

5 Thomas A. Mensah, “Provisional Measures in the International Tribunal for the Law of the
Sea (1TLOS)’", in Zeitschrift fiir auslindisches dffentliches Recht und Vélkerrecht (2002), p. 47.

6 ARA Libertad, (Argentina v. Ghana), Provisional Measures, Declaration of Judge Paik, ITLOS
Reports 2012, p. 352, para. 3.

7 Southern Bluefin Tuna Cases, Provisional Measures, Separate Opinion of Judge Treves, ITLOS
Reports 1999, p. 316, para. 4. See also Riidiger Wolfrum, “Interim (Provisional) Measures
of Protection”, in Max Planck Encyclopedia of Public International Law, Oxford Public
International Law (2006), para. 36.
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but even if that should not be the case, there is no reason to believe that the
leave would not be extended as on several previous occasions if required. The
restrictions on the liberty of Sergeant Girone in India are quite lenient as he
enjoys freedom of movement there and has received frequent family visits. I
am therefore of the view that not granting the second request does not leave
Italy in a situation where there would be a real and imminent risk that irrep-
arable prejudice might occur to it before the Annex vII arbitral tribunal has
been constituted and become functional. Taking into account the objective
of provisional measures to preserve the rights of both parties, I am also of the
view that granting the second request by Italy would not be appropriate as it
would prejudice the asserted rights of India.

16.  As this case is to be decided on the basis of the law and not ex aequo et
bono, and the requirement of urgency set out in article 290, paragraph 5, of the
Convention, is not fulfilled, the prescription of any provisional measures in
this case is unwarranted.

The plausibility test

17. International courts and tribunals have only recently started to apply
the so-called plausibility test explicitly in provisional measures proceedings.
The International Court of Justice has applied this test since 2009 in six such
proceedings.® The Tribunal has so far not applied the plausibility test explic-
itly but the Special Chamber of the Tribunal in Delimitation of the maritime

8 1. Questionsrelating to the Obligation to Prosecute or Extradite (Belgiumv. Senegal), Provisional
Measures, Order of 28 May 2009, I.CJ. Reports 2009, p. 139; 2. Certain Activities Carried Out by
Nicaragua in the Border Area (Costa Ricav. Nicaragua), Provisional Measures, Order of 8 March
20m, L.CJ. Reports 20, p. 6; 3. Request for Interpretation of the Judgment of 15 June 1962 in the
Case concerning the Temple of Preah Vihear (Cambodia v. Thailand) (Cambodia v. Thailand),
Provisional Measures, Order of 18 July 20m, 1.C.J. Reports 20m, p. 537; 4. Certain Activities Carried
Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua); Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Provisional Measures, Order of
22 November 2013, I.C.J. Reports 2013, p. 354; 5. Construction of a Road in Costa Rica along the San
Juan River (Nicaragua v. Costa Rica); Certain Activities Carried Out by Nicaragua in the Border
Area (Costa Rica v. Nicaragua), Provisional Measures, Order of 13 December 2013, 1.C.J. Reports
2013, p. 398; and 6. Questions relating to the Seizure and Detention of Certain Documents and
Data (Timor-Leste v. Australia), Request for the Indication of Provisional Measures, Order of
3 March 2014.
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boundary in the Atlantic Ocean (Ghana/Céte d’Ivoire), Provisional Measures, did
apply the test.%

18. The objective of the plausibility test is to establish whether the rights
asserted by the party requesting provisional measures are plausible. This
entails “that there is a realistic prospect that when the Court rules upon the
merits of the case they will be adjudged to exist and to be applicable”.l® The
fulfillment of the test of plausibility of rights asserted by the applicant in pro-
visional measures proceedings, which is closely linked to the analysis of prima
facie jurisdiction, is one of the requirements for admissibility.

19. Inparagraphs 84 and 85 of the present Order, the plausibility test appears
to be applied not only to the applicant, Italy, as it should be, but also to the
respondent, India. This may be due to a confusion of the plausibility test with
an entirely different, and subsequent, step in the consideration of a request for
the prescription of provisional measures, namely the assessment of the rights
of both parties for the purpose of their preservation in accordance with article
290 of the Convention.

20. It must be emphasized that the plausibility test by its very nature only
applies to the applicant, the party requesting provisional measures. This is
confirmed in the jurisprudence referred to in paragraph 17 above and sup-
ported by the fact that in the present case only the Applicant, Italy, attempted
to demonstrate that its asserted rights are plausible and not the Respondent,
India.

(signed) T. Heidar

9 Delimitation of the maritime boundary in the Atlantic Ocean (Ghana/Céte d’Ivoire),
Provisional Measures, Order of 25 April 2015, paras. 58—62).

10 Questions relating to the Seizure and Detention of Certain Documents and Data (Timor-
Lestev. Australia), Request for the Indication of Provisional Measures, Order of 3 March 2014,
Dissenting Opinion of Judge Greenwood, para. 4.
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