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1. I, THEODOR MER ON, Judge of the International Residual Mechanism for Criminal 

Tribunals ("Mechanism") and Presiding Judge in the case of Prosecutor V; Eliezer Niyitegeka, Case 

No. MICT-12-16-R,1 am seised of two motions filed by Mr. Alfred Musema ("Musema") on 1 an:d 

2 November 2017, respectively, in which he requests variation of protective measures and access to 

inter partes confidential materials in the International Criminal Tribunal for Rwanda ("ICTR") 

cases of The Prosecutor v. Eliezer Niyitegeka, Case No. ICTR-96-14 ("Niyitegeka case") and 

The Prosecutor v. Clement Kayishema and Obed Ruzindana, Case No. ICTR-95-1 ("Kayishema 

and Ruzindana case").2 On 13 November 2017, the Prosecution filed its response,3 to which 

Musema did not reply. 

2. Musema seeks, inter alia, access to all confidential inter partes material in the form of 

· witness statements, transcripts, exhibits, filings,. and other confidential materials with respect to: 

(i) Witness HR, who testified in the Niyitegeka case, and appeared as Witness F in the case of The 

Prosecutor v. Alfred Musema, Case No. ICTR-96-13 ("Witness HR.IF" and "Musema case", 

respectively); and (ii) Witness GGR or JJ, who testified in the Niyitegeka and Kayishema and 

Ruzindana cases, respectively, and appeared as Witness R in the Musema case ("Witness. 

GGR/JJ/R").4
_ Musema ·argues that a legitimate forensic purpose exists as there is a clear temporal 

and geographic nexus between the evidence in his case and the other two cases and _that the "good 

chance" standard has also been satisfied.5 

3. With respect to Witness HR.IF, Musema contends that the Trial Chamber in his case relied 

on this witness's testimony to c_onvict him of attacks at Muyira Hill on 13 and 14 May 1994, and 

that this witness testified about the s~e attacks in the Niyitegeka case.6 He further submits that 

Witness GGR/JJ/R was the sole witness in relation to his conviction for the attack on Rwirambo 

1 Eliezer Niyitegeka v. The Prosecu.tor, Case No. MICT-12-16-R, Order Assigning Judges to a Case Before the Appeals 
Chamber, 21 June 2017. In accordance with Rule 86(K) of the Rules of Procedure and Evidence of the Mechanism, an 
application to a Chamber to rescind, vary, or augment protective measures in respect of a victim or witness may be dealt 
with either by the Chamber or by a Judge of that Chamber. 
2 Motion for Access to Confidential Inter Partes Material from The Prosecutor v. Eli[e1zer Niyitegeka, 
1 November 2017 (confidential with public Annex A) (''First Motion"), paras. 3, 4, 6, 13-18; Motion for Access to 
Confidential Inter Partes Material from The Prosecutor v. Cl[e1ment Kayishema and Obed Ruzindana and The 
Prosecutor v. Eli[e]zer Niyitegeka, 1 November 2017 (confidential with public Annex A) ("Second Motion"), paras. 3, 
4, 6, 13-18 (collectively, "Motions"). See also Prosecutor v. Eliezer Niyitegeka, Prosecutor v. Clement Kayishema and 
Obed Ruzindana, Case No. MICT-12-10-R86G. l, Order Assigning a Chamber to Consider an Application Pursuant to 
Rule 86, 14 November 2017 (confidential), p. 1; Prosecutor v. Eliezer Niyitegeka, Case No. MICT-12-16-R86G.1, 
Order Assigning a Chamber to Consider an Application Pursuant to Rule 86, 14 November 2017 (confidential), p. 1. 
3 Prosecutor's Consolidated Response to Motion for Access to Confidential Inter Partes Material, 13 November 2017 
(confidential) ("Prosecution Response"). 
4 First Motion, paras. 4, 6, 18; Second Motion, paras. 4, 6, 18. See also First Motion, paras. 9-15; Second Motion, 
paras. 9-15. · 

First Motion, paras. 13, 15; Second Motion, paras. 13, 15. 
6 First Motion, paras. 10-12. 
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Hill between late April and early May 1994,7 and that during trial he already highlighted 

discrepancies between this witness's evidence in the Musema case and the Kayishema and 

Ruzindana case. 8 Musema avers that Witness GGR/JJ/R also testified about attacks on Muyira HiH 

in all three cases, but unlike in the Niyitegeka and Kayishema and Ruzindana cases, the Trial 

Chamber in his cas~ did not rely on this witness for his conviction.9 According to Musema, 

disclosure of the requested confidential material would enable his counsel to conduct a 

comprehensive examination of the evidence of Witnesses HR/F and GGR/JJ/R and assess whether 

or not sufficient discrepancies exist to merit the raising of a "new fact" for the purposes of a 

review. 10 

4. The Prosecution responds that the Motions are unjustified and should be dismissed in their 

entirety .11 It submits that Muserna' s "broad and speculative assertions" of potential discrepancies 

between these witnesses' testimonies in various cases fail to demonstrate a legitimate forensic 

purpose relating to a "new fact" capable of constituting the basis for a review application of his 

convictions. 12 It further responds that Musen1a has access to, and has already requested, public 

materials that he may use to establish the existence of any "new fact". 13 

5. In accordance with the settled jurisprudence, a party is entitled to seek material from any 

source, including from another case before the ICTR or the International Criminal Tribunal for the 

former Yugoslavia, to assist in the pteparation of its case. 14 Where a party requests access to 

confidential material from another case, such material must be identified or described by its general 

nature and a legitimate forensic purpose must be demonstrated. 15 Consideration must be given to 

the relevance of the material sought, which may be demonstrated by showing the existence of a 

nexus between the requesting party's case and the case from which such_ material is sought. 16 

7 Second Motion, para. 10. 
8 Second Motion, para. 11. Musema further argues that Judge Aspegren, in a separate opm10n, determined that 
discrepancies in Witness GGR/JJ/R's testimonies regarding Rwirambo Hill touched on "serious matters" and that it was 
not established beyond a reasonable doubt that Musema participated iri attacks at R wirambo Hill .. See Second Motion, 
paras. 11, 14, referring to The Prosecutor v. Alfred Musema, Case No. ICTR-96-13-T, Judgement and Sentence, 
27 January 2000 ("Musema Trial Judgement"), Separate Opinion of Judge Lennart Aspegren, paras. 23, 26, 27. 
9 Second Motion, paras. 12, 13_ According to Musema, the credibility of Witness GGR/JJ/R remains a live issue as the 
witness's evidence was relied upon to convict him for the attack on Rwirambo Hill. See Second Motion, para. 13. 
1° First Motion, paras. 2, 6, 13, 14; Second Motion, paras. 2, 6, 13, 14. 
11 Prosecution Response, paras. 7, 11, 15. 
12 Prosecution Response, paras. 7, 8, 10, 13. 
13 Prosecution Response, paras. 11, 12. 
14 See, e.g., Prosecutor v. Radovan Karadzic, Case No. MICT-13-55-A, Decision on Stanislav Galic's Further Motion 
for Access to Confidential Materials in the Karadzic Case, 4 August 2016 ("Karadz,ic Decision of 4 August 2016"), 
P.lra. 11 and refere~~es c~n~ained therein. . . 
- See, e.g., Karadzic Dec1S1on of 4 August 2016, para. 11 and references contamed therem. 

16 See, e.g., KaradzicDecision of 4 August 2016, para. l_l and references contained therein. 
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Further, the requesting party must establish that this material is likely to assist its case materially, or 

that there is at least a good chance that it would. 17 

6. Musema has sufficiently identified the inter partes confidential materials -to which he seeks• 

access from the Niyitegeka and Kayishema and Ruzindana ·cases as well as nexus between these 

cases and the Musema case. 18 Specifically, he has identified that material related to Witnesses HR/F 

and GGR/JJ/R and their evidence on a large-scale attack against Tutsi refugees at Muyira Hill on 

13 and 14 May 1994 te~porally and geographically overlap in all three cases.19 

7. While access to confidential material in another case may be requested at the stage where a 

case has concluded, the only legitimate forensic purpose for obtaining access is to establish a "new 

fact" capable of constituting the basis for a review application.20 However, to demonstrate a 

legitimate forensic purpose, Musema, whose case has concluded, only makes general submissions 

that the witnesses in question testified in his case as well as in the Niyitegeka and/or the Kayishema 

and Ruzindana cases and that access to confidential material in those cases would assist his counsel 

in conducting a comprehensive review for determining whether a "new fact" warranting review 

exists. A party requesting access to confidential material may not engage in a "fishing 

expedition".21 In the absence of more particularised submissions, based on publicly available 

material that Musema has already requested, 22 the mere fact that these witnesses testified in other 

cases on related events does not demonstrate that their evidence is relevant to establishing a "new 

fact" in the context of review proceedings in Musema' s case or that any related material may be of 

material assistance tb the preparation of his review application.23 Consequently, the Motions do not 

17 See, e.g., Karadf.icDecision of 4 August 2016, para. 11 and references contained therein. 
ts See First Motion, paras. 4, 6, 10-13, 18; Second Motion, paras. 4, 6, 10, 12, 13, 18. See also Prosecutor v. Radovan 
Karadf.ic, Case No. MICT-13-55-A, Decision on Stanislav Gaile's Motion for Access to Confidential Materials in the 
Karadzic Case, 9 June 2016 ("Karadf.ic'Decision of9 June 2016"), para. 9. 
19 See First Motion, paras. 6, 10-13; Second Motion, paras. 6, 10, 12, 13. See also Musema Trial Judgement, paras. 
901-915; The Prosecutor v. Eliezer Niyitegeka, Case No. ICTR-96-14-T, Judgement and Sentence, 16 May 2003, 
paras. 413; 414, 420, 440, 451, 454, 480; The Prosecutor v. Clement Kayishema and Obed Ruzindana, Case No. 
ICTR-95-1-T, Judgement, 25 May 1999, paras. 567-571. 
20 See Karadf.ic Decision of 9 June 2016, para. 10 and references contained therein. 
21 See Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-A, Decision on Radovan Karadzic's Motion for Access 
to Confidential Material in the Dragomir Milosevic Case, 19 May 2009, para. 11 and references contained therein. See 
also Eliezer. Niyitegeka v. Prosecutor, Case No. MICT-12-16, Decision on Niyitegeka's Urgent Request for Orders 
Relating to Prosecution Witnesses, 29 January 2016 ("Niyitegeka Decision 9f 29 Jan~ary 2016"), para. 9. 
22 According to Musema, his counsel has already requested copies from the Registry of public witness statements, 
transcripts, and exhibits along with other public material, including filings, decisions, and hearing transcripts related to 
both witnesses in the Niyitegeka and Kayishema and Ruiindana cases. See First Motion, para. 6; Second Motion, 
f:ara. 6. · 
3 See, e.g., Karadzic Decision of 9 June 2016, para. 10; Niyitegeka Decision of 29 January 2016, para. 9. 
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satisfy the applicable standard for gaining access to inter partes confidential materials from the 

Niyitegeka and Kayishema and Ruzindana cases. 24 

8. For the foregoing reasons, the Motions are DISMISSED in their entirety. 

Done in English and French, _the English version being authoritative. 

Done this 27th day of February 2018, 
The Hague, 
The Netherlands 

<\\----c"" "' , ,A /\.., v-
Judge Theodor Meron 
Presiding Judge 

[Seal of the Mechanism] 

24 Musen1a has also requested variation of protective measures granted to Witnesses HR/F and GGR/JJ/R in the 
Niyitegeka and/or the Kayishema and Ruzindana cases. See First Motion, paras. 3, 18; Second Motion, paras. 3, 18. 
Given that access to confidential materials is not granted, these requests are also dismissed. 

4 
Case Nos. MICT-12-16-R86G.l, MICT-12-15-R86G.1, MICT-12-10-R86G.l 27 February 2018 



Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

TRANSMISSION SHEET FOR FILING OF DOCUMENTS WITH THE 
MECHANISM FOR INTERNATIONAL CRIMINAL TRIBUNALS/ 

FICHEDETRANSMISSJONPOURLEDEPOTDEDOCUMENTSDEVANTLE 
MECANISME POUR LES TRIBUNAUX PENAUX INTERNATIONAUX 

I· FILING INFORMATION /INFORMATIONS GENERALES 

To/A: MICT Registry/ Greffe du MTPI [83 Arusha/ Arusha D The Hague/ La Haye 

From/ [83 Chambers/ D Defence/ D Prosecution/ D Other/ Autre : 
, De: Chambre Defense Bureau du Procureur 

Case Name/ Prosecutor v. Ellezer Niyitegeka; Prosecutor v. Case Number/ l"\ !CT- fl-I b - Rfbf?. I, 
Affaire: Clement Kayishema and Obed Ruzindana Affaire n°: M 1e.-r-r2-1t'- R869. I I H 1C1-\-;; -
Date Created/ 27 February 2018 Date transmitted/ 27 February 2018 No. of Pages/ 5 
Date du: Transmis le : Nombre de pages : 

Original Language / lg) English/ D French/ D Kiilyarwanda 0 B/C/S 0 Other/Autre 
Langue de /'original : Anglais Franr;ais (specify/preciser') : 

Title of DocumenU DECISION ON MOTIONS FOR ACCESS TO CONFIDENTIAL MATERIALS 
Titre du document : IN THE NIYITEGEKA AND KAYISHEMA AND RUZINDANA CASES 

Classification Level/ !8l Unclassified/ D Ex Parte Defence excluded/ Defense exclue 
Categories de Non classifie D Ex Parte Prosecution excluded/ Bureau du Procureur exclu 
classification : D ConfidentiaU D Ex Parte R86(H) applicant excluded/ Alt. 86 H) requerant exc/u 

Confidentiel D Ex Parte Amicus Curiae excluded/ Amicus curiae exc/u 

D Strictly Confidential/ D Ex Parte other exclusion/ autre(s) partie(s) exc/ue(s) 
Strictement confidentiel (specify/preciser} : · 

Document type/ D Motion/ D Submission from parties/ D Indictment/ 
Type de document : Requete Ecritures deposees par des parties Acte d'accusation 

[8l Decision/ D Submission from non-parties/ □ Warrant/ 
Decision Ecritures deposees par des tiers Mandat 

D Order/ D Book of Authorities/ D Notice of Appeal/ 
Ordonnance Recueil de sources Acte d'appel 

D Judgement/ D Affidavit/ 
Jugement!Arret Declaration sous serment 

II - TRANSLATION STATUS ON THE FILING DATE/ ETAT DE LA TRADUCTION AU ]OUR DU DEPOT 

D Translation not required/ La traduction n'est pas requise 

18]Filing Party hereby submits only the original, and requests the Registry to translate/ 
La partie deposante ne soumet que /'original et so/licite que le Greffe prenne en charge la traduction : 
(Word version of the document is attached/ La version Word est jointe) 

D English/ Anglais [8l French/ [8l Kinyarwanda 0 B/C/S D 0ther/Autre 
Franr;ais (specify/preciser') : 

D Filing Party hereby submits both the original and the translated version for filing, as follows/ 
· La partie deposante soumet /'original et ta version traduite aux fins de depot, comme suit: 

Original/ D English/ tJ French/ D Kinyarwanda 0 B/C/S D Other/Au/re 
Original en Anglais Franqais (specify/preciser') : 

Translation/ D English/ D French/ D Kinyarwanda OB/C/S D other/Autre 
' Traduction en Anglais Franqais (specify/preciser') : 

, D Filing Party wilt be submitting the translated version(s) in due course in the following language(s)/ 
La partie deposante soumeltra la (/es) version(s) traduite(s) sous peu, dans la (/es) langue(s) suivante(s) : 

D English/ Anglais D French/ D Kinyarwanda □ B/C/S D Other/Autre 
Franr;ais (specify/preciser') : 

Send completed transmission sheet to/ Veuillez soumettre cette fiche dument remplie a : 
Judicial FilingsArusha@u n,ocg OR/OU .Judi cia lFilingsHagu e@un.org 

Re:v: April 2014/Rev.: Avril 2014 

I 




